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In a nutshell 

The GE/Alstom merger raised 

concerns in relation to the 

supply of Heavy Duty Gas 

Turbines, which are expected 

to play an important role in 

the coming decades in the 

European energy mix. 

The case is interesting 

amongst other factors 

because of the significant 

negative effects the 

transaction would have had 

on future innovation.  

The remedy was designed to 

ensure the creation of a 

player with innovation 

capabilities similar to those 

of Alstom. 
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Competition merger brief 

General Electric / Alstom:  
our heavy duty 

Daniel Coublucq, Laura Seritti and João Vareda 

1. Introduction  

In September 2015, the Commission cleared the acquisition of 

the Thermal Power, Renewable Power and Grid businesses of 

Alstom Société Anonyme (Alstom, France) by General Electric 

Company (GE, US), subject to conditions1. 

GE is a diversified manufacturing, technology and services 

company. Three of GE's divisions were directly related to Alstom's 

activities, namely (i) GE Power & Water, (ii) GE Energy 

Management, and (iii) GE Transportation, accounting for an 

overall turnover of about USD 40 billion in 2014. 

Alstom was a global industrial and engineering company, with 

four business divisions: (i) Thermal Power, accounting for about 

€8.8 billion sales in 2013/2014, offered power generation 

solutions, including various types of gas turbines, steam turbines 

for coal- and nuclear-fired power plants, generators, boilers, 

emission control systems, as well as related services; (ii) 

Renewable Power, accounting for about €1.8 billion sales in 

2013/2014, offered turnkey solutions as well as turbines and 

generators for hydro, wind, geothermal and solar thermal power; 

(iii) Grid, with about €3.8 billion sales in 2013/2014, offered 

power transmission and distribution equipment and services, such 

as transformers and circuit breakers; and (iv) Transport, 

accounting for about €5.8 billion sales in 2013/2014, offered a 

wide range of rolling stock, rail signalling and transport systems, 

as well as related services.  

The transaction was initially announced in April 2014. Following 

the authorisation of the deal by the French Government under 

the French foreign investment control on 5 November 2014, the 

transaction was notified to the Commission on 19 January 2015. 

After an initial investigation, on 23 February 2015 the 

Commission decided to open an in-depth investigation. 

GE's activities were largely complementary to Alstom's Grid and 

Renewables businesses from a product and geographic point of 

view. The same applied to the coal-fired and nuclear-related 

                                                             
1
  Decision in case M.7278 GE /ALSTOM, 8 September 2015. 

parts of Alstom's Thermal 

Power business. The 

transaction therefore was 

found to be unproblematic 

regarding about 80% of its 

scope in terms of employees, 

turnover and technology. 

In contrast, the transaction, as 

initially notified, created 

significant horizontal overlaps 

in the gas-related part of the 

Thermal Power business, and 

mainly in relation to the 

supply of Heavy Duty Gas 

Turbines (HDGTs) where the 

global market leader GE would 

have acquired the third largest 

competitor both in the EEA 

and at worldwide level 

(excluding China) in a highly 

concentrated market. The 

commitments consisted of the 

divestment of Alstom's HDGT 

business to the number five 

player in the world, Ansaldo. 

The transaction, which was closed on 2 November 2015 for a 

final purchase price of €9.7 billion, represented GE's biggest 

industrial acquisition. 

2. HDGTs  

Power plants generate either electricity alone or both electricity 

and heat. They can be distinguished on the basis of the energy 

source that powers them, but all power plants operate under the 

same main principle. A natural energy source or fuel provides 

energy to a machine (sometimes called the “prime mover”) that 

generates mechanical energy and is then connected to a 

generator converting the mechanical energy into electrical 

energy. 

In a gas-fired power plant, the prime mover is a gas turbine (GT). 

HDGTs are GTs with a power output above 90 MW. Gas power 

plants can be driven by only GTs, the so-called simple cycle or SC 

operation, or by a combination of GTs and steam turbines (STs) 

that are powered by steam produced from the exhaust heat of 
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the GTs in the so-called combined cycle or CC operation. 

Accordingly, gas power plants are either SC plants (SCGT plants) 

or CC plants (CCGT plants).  

GTs spin at a frequency of 50 Hz or 60 Hz depending on the 

alternating current frequency in the power transmission grid of a 

given country. In large parts of the world, including the EEA, this 

frequency is 50 Hz, whereas in the Americas and some parts of 

Asia and the Middle East it is 60 Hz. 

Power output of HDGTs is another feature taken into account by 

customers in their purchasing decisions. In its analysis, the 

Commission identified three main clusters of HDGTs based on 

output, namely the Medium (90 MW – 200 MW), Large (200 -320 

MW) and Very Large (above 320 MW) HDGTs. 

3.  Importance of gas-fired power plants  
for a greener Europe  

With the 2020 energy strategy, the European Member States 

have set binding targets to achieve 20% of final energy 

consumption from renewable sources by 2020. This initial 

commitment has been reinstated and strengthened with the 

2030 energy strategy, where an even more ambitious goal has 

been set for Europe to meet 30% of its energy requirement from 

renewable sources. 

Gas-fired power plants are expected to play an important role in 

the European energy mix in the coming decades, as a flexible 

complement to renewable energies. 

In fact, HDGTs are characterised by high operational flexibility, 

which allow them to enter into operation quickly and adjust their 

power output so as to offset any mismatch between electricity 

supply and demand and guarantee grid stability. Electricity from 

gas-fired power plants is, thus, an important complement to the 

inherently volatile energy from renewables. 

Moreover, it is expected that HDGTs will be important in phasing 

out more polluting coal-fired plants, as they are the cleanest and 

most efficient fossil-fuel technology.  

As a consequence, although demand for gas-fired power plants in 

Europe is currently relatively low, it is expected to grow in the 

medium to long term, in line with the recent trend of increasing 

demand at worldwide level2. 

4. A transaction with likely negative  
impact on choice, price and innovation  

In view of the highly concentrated market structure, with only 

four full technology competitors, Alstom, GE, MHPS and Siemens, 

and the high degree of product differentiation, the Commission 

found that the choice of many HDGT customers appeared to be 

limited to two or three options at most before the transaction. 

                                                             
2  See http://www.worldenergyoutlook.org/publications/weo-2014/. 

The Commission's analysis further showed that Alstom was one 

of the most significant players and one of the main competitors 

of GE in the market for 50 Hz HDGTs. Therefore, after the 

transaction customers would have suffered from less choice, 

likely resulting in significant price increases.  

Moreover, in the course of the Commission's investigation, Alstom 

emerged as one of the most innovative OEMs in the 50 Hz HDGT 

market, so the transaction would also have significantly reduced 

innovation. 

An oligopolistic differentiated market with few 
alternatives available 

The investigation showed that pre-transaction, the market for 50 

Hz HDGTs, to which Europe belongs, was an oligopolistic market 

with only four full technology competitors, Alstom, GE, MHPS and 

Siemens. GE was the world market leader as regards 50 Hz 

HDGTs, with more than 40% market share at worldwide level 

excluding China3. Siemens was the second largest 50 Hz HDGT 

world producer with close to 30% market share at worldwide 

level excluding China. Further behind, Alstom was the third 

largest producer, followed by the Japanese player MHPS. At EEA 

level GE and Siemens had similar positions, Alstom being a close 

third. 

In addition, a fifth OEM, Ansaldo, was active on the market. 

However its competitiveness and technological strength were 

significantly weaker than those of the other four OEMs, also as 

its previous focus was to act as a licensee of Siemens. 

The Commission found that in view of the high level of 

investment required to develop a new frame4 and maintain it, 

OEMs usually rely on a limited range of products in their portfolio, 

which on average corresponds to 2-4 frames, to cover the entire 

market. In the particular case of Alstom, it offered three frames 

of 50 Hz HDGTs, namely the GT13 HDGT in the Medium segment 

and the GT26 in the Large segment as well as the recently 

developed GT36 in the Very Large HDGT segment. 

In order to be able to capture as many customers as possible, 

and to accommodate their heterogeneous needs, OEMs 

differentiate their offerings across multiple dimensions/features.  

Based on the evidence about the limited number of active OEMs 

and the high degree of differentiation of HDGTs, the Commission 

concluded that many customers' choices were limited to two or 

three options at best. 

                                                             
3  The Commission identified specific access barriers to supplying HDGTs in China 

and, on this basis, concluded that China constituted a separate geographic market 
with markedly different conditions of competition on the supply side of the 
market. 

4  A frame in this context is a set of versions of machines sharing a common 
technological platform. 

http://www.worldenergyoutlook.org/publications/weo-2014/
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Elimination of a significant and close competitor  
of GE 

The investigation showed that Alstom was a global competitor 

positioned as the number three or four depending on the relevant 

market. It was competing on par with GE and Siemens in the EEA 

and was also a significant challenger to GE and Siemens in the 

50 Hz market outside the EEA. Post-transaction the merged entity 

would have reached a market share of around 50%, both in the 

EEA and at worldwide level excluding China. 

According to the merging parties' internal documents and 

customers' opinions, Alstom offered best-in-class flexibility and 

pollutant emissions performance, matched only to a certain 

extent by GE and Siemens, and well suited to meet the 

requirements of European customers. 

Moreover, Alstom offered cutting edge complementary 

equipment for CC plants (in particular generators, STs and heat 

recovery steam generators). It also benefited from a large 

installed base of HDGTs worldwide, smaller than those of GE and 

Siemens, but well ahead of those of MHPS and Ansaldo. Finally, 

Alstom could rely on a wide product portfolio and installed base 

across all power generation equipment globally. 

The Commission found that Alstom and GE were close 

competitors, inter alia, because both: (i) had a large portfolio of 

HDGTs addressing the same segments; (ii) had a worldwide 

market presence covering the same regions; (iii) had a 50 Hz 

HDGTs offering regarded as comparably reliable by customers 

and based on proven technology; and (iv) were largely targeting 

the same profile of customers with preferences for operation 

flexibility.  

On the other hand, the market investigation showed that MHPS 

was a more distant competitor since it focused more on 60 Hz 

regions and within 50 Hz more on Asia. Furthermore, MHPS 

HDGTs appeared to be most suited for operations where 

flexibility was not required (base load) than Alstom's or GE's, 

which implies they were a more distant competitor in the EEA. 

The market investigation further showed that Ansaldo was a 

niche player with more limited technological capabilities and 

portfolio than the four global OEMs, and more limited geographic 

focus. 

Given that repositioning in the markets for HDGTs is difficult, 

lengthy and costly, and given the very high barriers to entry that 

characterise the market for 50 Hz HDGTs, the Commission 

concluded that it was unlikely that other OEMs could substitute 

for Alstom in its current competitive role in the market. Therefore, 

post-transaction, customers would have suffered from less 

choice, likely resulting in significant price increases. 

Elimination of an important competitive force from 
an innovation and technology point of view 

The Commission's investigation showed that Alstom, in the 

overall market for 50 Hz HDGTs, was stronger from a 

technological point of view than its market shares would suggest. 

According to the merging parties' internal documents and market 

players' opinions, Alstom was an important player in the overall 

market for 50 Hz HDGTs given, among other reasons, its strong 

portfolio of proven design and experience, the fact that it 

delivered technical attributes which were similar to, or better 

than, those of its competitors, as well as the quality of its 

components offering for CC power plants and its EPC and turnkey 

solution capabilities. 

All HDGTs offered by Alstom were characterised by distinctive 

technology that often demonstrated best-in-class performance in 

efficiency and flexibility. The recently developed GT36 project 

shows Alstom's ability to develop machines at the technology 

frontier. Alstom's internal documents also revealed that it was 

pursuing further important pipeline developments to offer cutting 

edge HDGTs in the medium to long term and attached priority to 

those. 

The investigation also showed that Alstom was a strong 

competitor in terms of R&D investments and R&D headcount. In 

fact, Alstom's R&D and technological capabilities were on a par 

with the two market leaders, GE and Siemens.  

Market participants indicated that the innovation introduced by 

Alstom had been important in pushing certain of its competitors 

also to innovate. 

The transaction would thus have eliminated an important 

competitive force from an innovation and technology point of 

view, thereby reducing the overall competitive pressure on the 

remaining competitors in the market for 50 Hz HDGTs and the 

overall incentive to innovate. 

The Commission's investigation also revealed that GE would likely 

have discontinued the most advanced parts of the Alstom HDGT 

product offering, and the related R&D including the support for 

the Large and Very Large segments, as well as forward-looking 

R&D efforts to further develop the Alstom technology. 

This discontinuation would have exacerbated the effects 

discussed above as regards innovation. In addition, as a result of 

the discontinuation, GE would no longer have the same ability 

and incentives as Alstom to develop and sell significant 

performance upgrades to Alstom's installed base of gas turbines. 

In particular, upgrades that would have been cross-financed by 

sales from new HDGTs would most likely not be developed 

further. 

Furthermore, since the market for 50 Hz HDGTs is characterized 

by very high barriers to entry, the harm to innovation resulting 

from the transaction would have had long-lasting effects. 
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5. Effects of a merger in bidding markets 

To assess the intensity of competition between the merging 

parties and the extent of the potential unilateral effects from the 

transaction, the Commission conducted a series of statistical 

analyses based on bidding data.  

First, the Commission carried out a frequency analysis to analyse 

how often the merging parties competed against one another in 

tenders. Since bid submission is costly, only those OEMs that 

meet a given tender specification and expect to have a 

reasonable chance of winning would be expected to submit a 

firm offer. The evidence on participation is therefore informative 

about competitive conditions and the degree of closeness across 

OEMs. The frequency analysis indicated that Alstom was the 

second bidder that GE met most often in tenders (both in term of 

firm participation and shortlists), behind Siemens, but 

significantly ahead of MHPS and Ansaldo. The frequency analysis 

also indicated a concentrated market structure, with a significant 

number of tenders where GE and Alstom directly competed with 

only one other participant in addition to the merging parties. This 

evidence indicated that Alstom was a close competitor to GE, in a 

concentrated market structure.  

Second, the Commission also examined the winning probabilities 

of the different bidders. Bidders with low (respectively high) 

winning probabilities are likely to have a limited (respectively 

strong) ability to affect the outcome of a bidding process. 

Differences in winning probabilities of bidders when competing 

against GE are therefore an indicator of the competitive strength 

of each bidder against GE. The quantitative analysis indicated 

that GE has lost to Alstom a significant number of tenders when 

it submitted a firm bid (fewer than to Siemens, but significantly 

more than to MHPS and Ansaldo), and that Alstom was 

successful in tenders where it met GE by achieving a significant 

win rate. The Commission also performed a regression analysis 

of the probability that GE would win a tender. The regression 

analysis showed that, even after controlling for factors other 

than Alstom's participation that might affect GE's probability of 

winning, Alstom's participation remains associated with a lower 

winning probability for GE.  

Finally, the Commission examined the relation between Alstom's 

participation and GE's margins in tenders. This quantitative 

analysis indicated that during the tendering process, even after 

controlling for factors other than Alstom's participation, GE's 

margins were significantly lower in tenders where Alstom 

participated..  

The quantitative evidence therefore indicated that the transaction 

would have led to a significant loss of competition. 

The discussion of merger effects in bidding markets set out 

above is based on the premise that both products of the merging 

parties continue to be offered post-merger. Merger effects tend 

to be typically more pronounced when one of the two merging 

parties' products is likely to be discontinued post-merger. In this 

case, the risk that certain of Alstom's HDGTs might be 

discontinued post-merger would also lead to significant 

additional competitive harm due to the elimination of direct 

competition between Alstom and other OEMs5.  

One important issue that was raised in this case was the 

relevance of data on runner-up bidders for the competitive 

assessment. In particular, the merging parties argued that 

potential price effects would be limited only to the tenders where 

the merging parties were the winner (i.e. the number 1-ranked 

bidder) and the runner-up bidder (i.e. the number 2-ranked 

bidder), and price effects were likely to be contained given the 

importance of a third player for those tenders. 

The Commission considered that the merging parties' arguments 

were primarily applicable under the economic framework of a so-

called "second-price auction". In a procurement procedure, a 

second-price auction can be approximated by a descending 

auction, where the price is lowered by rivals until only one 

competitor remains6. In this framework, the price paid by the 

winner is the lowest price that any other competitor was willing 

to offer before dropping out of the tender. This auction format 

provides a good description of how a tender actually operates 

under fairly strict assumptions, namely that each bidder can fully 

observe the characteristics and customer valuation of offers 

made by rival bidders before submitting its own final offer. In 

that framework, the only determinant of the winning price is 

indeed the price proposed by the number 2-ranked bidder (i.e. the 

runner-up bidder).  

By contrast, in a first-price (or sealed-bid auction), firms compete 

with each other in tenders by submitting sealed bids. Each firm 

knows that by bidding less aggressively, it will increase its margin 

in case it wins the tender but, at the same time, will reduce its 

probability of winning the tender. Therefore, if prior to the merger 

one of the merging firms (say Firm A) raised its price, the other 

merging firm's (say Firm B) probability of winning could have 

increased (in particular if Firm B was a close competitor to Firm 

A). This would have induced Firm A to bid more aggressively pre-

merger, in order to increase its chances of winning a tender. The 

merger would remove this direct competitive constraint between 

the merging parties, resulting in both firms bidding less 

aggressively7. Post-merger, bidding incentives would therefore 

change for all tenders where the merging parties compete 

against one another. Therefore, in contrast to the predictions of a 

second-price auction format, the effects of mergers in sealed-bid 

auctions with imperfect information are likely to affect a 

relatively broader class of buyers, rather than affectingt 

                                                             
5  This direct effect reinforces the more standard indirect effects resulting from 

lower competitive pressure on other OEMs due to the loss of competition between 
the merging parties. 

6  A second-price auction is also used typically in auctions for paintings, where 
bidders raise the price successively to buy a painting until one bidder remains. In a 
procurement procedure, the design becomes a descending one. 

7  Similar to ordinary markets with differentiated products, other OEMs can also 
benefit from the reduction of competitive pressure due to the loss of competition 
between the merging parties. 
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customers for whom the merging parties are the two preferred 

bidders.  

The Commission's investigation showed that bidders typically 

face significant uncertainty during the tender process, 

contradicting the assumption of perfect information used in a 

second-price auction format 8 . Therefore, the Commission 

considered that, in this case, a first-price/sealed-bid auction 

framework was more appropriate to describe tenders for HDGTs. 

Moreover, the Commission's investigation indicated that the 

runner-up data provided by the merging parties was not reliable, 

with significant discrepancies compared to data gathered from 

third parties (including competitors and customers).  

Nevertheless, the Commission still analysed the competitive 

effects in the context of a second-price auction, and found that 

even under this economic framework the transaction would have 

led to significant competitive harm. 

First, the analysis of runner-up data provided by the merging 

parties and third parties (including competitors and customers) 

indicated that the merging parties were the winner and runner-up 

bidder in a significant number of tenders. 

Second, under a second-price auction format, the third choice for 

customers is critical to understanding the potential price effects 

of the merger. If the non-merging firms provide an equally good 

alternative compared to the runner-up firm, anti-competitive 

effects are likely to be contained by intense competition between 

the merged entity and non-merging firms. The Commission 

looked at the winning margins of each of the merging parties in 

tenders where they competed as finalists against non-merging 

parties and found likely significant price effects9. 

Finally, the risk that certain Alstom HDGTs models would be 

discontinued post-merger was taken into account in assessing 

the competitive effects of the transaction also in a second-price 

auction format. With product discontinuation, anti-competitive 

effects can be expected in all tenders where the discontinued 

product could have expected to be the winner or the runner-up, 

independently of the ranking of the other merging party. The 

significant number of tenders where Alstom was considered to be 

the runner-up bidder was therefore indicative of significant 

competitive harm from the transaction. 

                                                             
8  The Commission also considered that the predictions from a second-price auction 

format should be interpreted carefully. In particular, a second-price auction 
format presupposes certainty about who the strongest two bidders are before the 
bidding process is finalised. In practice, a bidder participating in a descending 
auction will do so because it considers that it has a material chance of winning 
the tender (especially if participation costs are significant). Removing this bidder 
through a merger can therefore be expected to have some effect on customers, 
even if in past bids the bidder had not frequently been a runner-up to the other 
merging party (or vice versa). In other words, the fact that only one bidder is ex-
post the runner-up in a tender does not mean that only that bidder represented a 
competitive constraint on the winning bidder.  

9  If a particular bidder was an equally good alternative to GE or Alstom, we would 
have expected to see relatively low winning margins for GE or Alstom when they 
competed as finalists against this particular bidder. 

6. Analysis of countervailing factors 
potentially mitigating the negative effects 
of the transaction 

According to GE, the transaction would not cause significant harm 

to competition because (i) Alstom's recent financial situation had 

affected its ability to compete effectively in the HDGT market 

and (ii) the significant efficiencies generated by the transaction 

would offset any potential price increase. 

In particular, based on Alstom's recent financial situation, GE 

argued that Alstom's past behaviour and sales were not a good 

proxy for its competitiveness in the future. On that basis, the 

impact of the transaction would be much more limited than what 

the Commission had envisaged. 

The Commission considered that the relevant comparison 

scenario for evaluating the effects of the transaction should be 

(i) the pre-merger operational and financial performance of 

Alstom's gas business and (ii) Alstom's best estimates of the 

future performance of its gas business in the absence of the 

merger, as captured in its pre-merger, forward-looking 

projections. In addition, the Commission took into account (iii) 

events that could reasonably be expected to affect Alstom's gas 

business and that would still have occurred in the absence of the 

merger, but also (iv) all possible alternative steps that Alstom 

could reasonably take to maintain or strengthen the 

competitiveness of its gas business, other than the planned 

merger. 

On the basis of the assessment of Alstom's and in particular the 

gas business's finances, the Commission concluded that Alstom's 

financial situation had not appreciably limited Alstom's ability to 

compete in HDGT markets and, absent the merger, was not likely 

to appreciably limit that ability. 

In relation to the merging parties' claim on efficiencies, the 

Commission considered that most of the synergies claimed by 

the merging parties were not sufficiently verifiable, merger-

specific and/or likely to be passed through to customers. Although 

the Commission partially accepted certain synergies claims, 

overall they were not sufficient to remove entirely the concerns 

identified by the Commission in relation to the overall 50 Hz 

HDGT market.  

7. Remedies 

In order to address the Commission's concerns, GE offered to 

divest the main, technologically most advanced parts of Alstom's 

HDGT business. The commitments offered by GE allow the 

purchaser to replicate Alstom's previous role in the market, 

thereby maintaining effective competition. 

The remedy was characterised by being mostly forward-looking, 

i.e. it focused on new technology and R&D capabilities and 

personnel. It thus included Alstom's technology for the GT26 and 

GT36, existing upgrades and pipeline technology for future 
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upgrades. Since the objective was to replicate Alstom's innovation 

capabilities, a large number of Alstom R&D engineers were 

included, as well as the two test facilities for the GT26 and GT36 

turbine models10. 

Moreover, the servicing contracts for 34 GT26 turbines sold in 

recent years by Alstom were also included in the divestment 

business. 

HDGTs are always sold together with an initial service agreement 

covering a 12- to 15-year period during which the OEM is 

virtually the monopoly supplier of services to the purchaser of 

the HDGT. The access to this installed base was considered 

important for the competitiveness of the purchaser given that it 

assures: (i) credibility as a fully-fledged supplier, (ii) a commercial 

route to market, (iii) the ability and incentives to innovate, (iv) 

economies of scale and (vi) steady cash flows. Thus, the inclusion 

of the servicing contracts for some HDGTs of Alstom's installed 

base was considered important for an effective and viable 

remedy. 

Another particularity of the remedies proposed by the merging 

parties was the design for the buyer selection. GE proposed 

Ansaldo of Italy as a potential purchaser for these assets, in a 

fix-it-first setting, but subject to subsequent approval by the 

Commission of the buyer and the SPA agreements.  

Since Ansaldo is an existing competitor in the HDGT market, with 

the know-how, experience and an efficient factory for gas 

turbines and other power plant components (such as steam 

turbines and generators), the divestment business composition 

took into account the assets already owned by Ansaldo. Thus, not 

all assets of Alstom's Gas business needed to be included.  

8. Co-operation with the US Department  
of Justice (DoJ) 

The DoJ analysed the impact of the GE/Alstom transaction in the 

US and did not find competition concerns in the market for newly 

built HDGTs. This apparent divergence with the Commission's 

decision is caused by several factors.  

First, the EU and US are two different geographic and product 

markets given that EU is a 50 Hz frequency region while the US is 

a 60 Hz region. The HDGTs models offered in each of these 

markets are different. 

Second, the conditions of competition on the US market, where 

cheap shale gas allows gas to be used in base load operations, 

are very different from those in Europe where gas is expensive 

and used as a flexible complement to renewables. 

                                                             
10  The divestment business also included Alstom's PSM servicing business based in 

Florida, US in order to address the concerns on the servicing of GE's mature 
HDGTs. 

Third, Alstom's HDGTs technology was particularly well suited for 

countries that require flexible gas-fired power generation as a 

complement to renewables, as in Europe.  

Fourth, in addition, due to past problems (in the early 2000s) with 

a previous model, Alstom was still suffering in the US from 

reputational damage as regards its Large segment HDGT (the 

GT24 for the 60 Hz frequency) and was not perceived as a strong 

competitor.  

Finally, MHPS had been able to capture a bigger share in the US 

than in Europe because its technology was particularly well suited 

for countries with access to cheap gas and thus to running HDGTs 

in base load mode. 

The DOJ had concerns similar to those of the Commission as 

regards the market for servicing GE's mature HDGTs, where 

Alstom's subsidiary PSM was the main current competitor of GE 

in the US and the most important potential competitor in the EU. 

The divestment of PSM to Ansaldo addressed the concerns both 

in the US and EU. 

While the scope of the DoJ's concerns was partially the same and 

partially different due to different conditions in the US markets 

for HDGTs, the Commission closely and successfully cooperated 

with the DoJ, engaging in regular exchanges of views and 

evidence and a joint approach to remedy discussions. This led to 

satisfactory and mutually aligned remedy solutions for both EU 

and US concerns.  

9. Conclusion 

One interesting feature of this case, in addition to static price 

effects, is the important negative dynamic effects on innovation 

brought by the transaction as initially notified. The main focus of 

the remedy was thus the creation of a player with innovation 

capabilities similar to Alstom's. 

Another interesting feature of the case was the likelihood of GE 

discontinuing some of Alstom's projects post-transaction. This 

would have exacerbated the negative effects of the transaction, 

eliminating the competition exerted by Alstom's HDGTs on the 

other players in the market and not only on GE. 

A third important feature was that all these effects would have 

been long-lasting, given the very high barriers to entry that 

characterise the HDGTs markets and that make entry of other 

players unlikely in the coming years. 

Finally, another important element of the Commission's 

investigation was the statistical work conducted on the bidding 

data, which confirmed that a 4 to 3 merger in bidding markets 

may have strong effects on pricing. 
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In a nutshell 

The Commission was 

concerned that the 

acquisition of Dresser-Rand 

by Siemens would reduce the 

number of significant 

suppliers from 3 to 2 for 

rotating equipment in the oil 

and gas industry. 

The in-depth investigation 

showed that the parties' 

activities in gas and steam 

turbines were largely 

complementary and rarely 

competed against each other 

despite the high 

concentration of the 

industry. Interestingly, the 

phase II investigation 

showed that light industrial 

gas turbines provide an 

alternative to aero-

derivative gas turbines.  
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Siemens / Dresser 
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and Christian Bongard   

1. Introduction  

In June 2015, the Commission unconditionally cleared the 

acquisition of equipment manufacturer Dresser-Rand (US) by 

Siemens (Germany) after having conducted an in-depth 

investigation in the markets for aero-derivate and industrial gas 

turbines, compressors and steam turbines in the Oil and Gas 

industry ("O&G")1.  

The transaction was notified to the Commission on 9 January 

2015. The Commission raised serious doubts and opened an in-

depth investigation on 13 February 2015.  

The Commission's initial market investigation identified 

competition concerns in the markets for the supply of aero-

derivative gas turbines ("ADGT"), turbo compressors and turbo-

compressor trains driven by ADGTs in several oil and gas 

applications. In particular, the investigation revealed the 

concentrated structure of the market with Siemens/Rolls-Royce, 

General Electric and Dresser-Rand as the main suppliers. Dresser 

Rand sourced one of the components of ADGTs, the core turbine, 

from GE. However the investigation showed that it posed a 

significant competitive constraint, acting as a fully-fledged 

independent competitor. The transaction would reduce the 

number of competitors from three to two main players. 

In addition, the preliminary investigation indicated that the 

parties' competitors for the supply of small steam turbines of 

less than 5 MW have a limited presence and pose a limited 

competitive constraint on the parties.  

All these concerns were eliminated before the in-depth 

investigation was closed. 

Overview of the products subject to the investigation 
The upstream and midstream O&G industry relies on gas turbines 

and electric motors for rotating power. Gas turbines and electric 

motors are coupled with compressors to provide compressed air / 

                                                             
1 Decision in case M.7429 Siemens/Dresser-Rand, 30 June 2015. 

gas and drive generators to 

provide power to the sites 

(off-shore or on-shore) where 

they are installed.  

In the upstream and 

midstream O&G, compression 

is essential to carry out some 

specific activities, such as 

oil/gas separation, gas lift, gas 

re-injection in the upstream 

space and to enable gas 

transportation and extraction 

of LPG in the midstream 

space. For all these 

applications a specific gas 

turbine (also called "driver") 

and compressor are required. 

The combination of a driver 

and a compressor is called a 

"compressor train". 

Compressor trains greatly 

differ one from the other, first 

because they are highly 

engineered and tailor-made 

products, and second because 

there are different 

technologies for both drivers 

and compressors, and each technology is specifically suited for 

particular applications. Drivers come in five main technologies: 

heavy duty industrial gas turbines ("IGT"), light gas turbines ("light 

IGT"), aero derivative gas turbines ("ADGT"), steam turbines and 

electric motors. All the drivers can be coupled with compressors, 

either positive displacement compressors or turbo compressors, 

which in turn come with different designs. Once the appropriate 

combination of driver/compressor has been chosen, the client 

issues very detailed technical specifications according to which 

each individual component must be manufactured. Once the 

technical specifications are set, the end customer – directly or 

through an engineering procurement and construction (EPC) 

contractor – commences the procurement procedure for the 

compressor train. 

The procurement is a lengthy and technically complex process, in 

which only approved suppliers (typically those included in the 
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client's vendor list) can participate. The typical tender procedure 

generally entails various steps: after a technical qualification a 

short list of suppliers is drawn up and is followed by a 

competition that focuses mainly on price and supply modalities.  

The procurement process is typically run for the compressor train 

rather than for the driver and the compressor separately. Hence, 

the bidders must be able to quote a complete solution to the 

customer. Either the manufacturer of the driver or the 

manufacturer of the compressor must take responsibility for the 

compressor train (referred to as the "prime contractor").  

In the downstream O&G industry as well as in many other 

industries, such as chemical and pulp and paper, the production 

process generates significant amounts of excess steam. In order 

to improve the overall efficiency of the production process, the 

excess steam can be used to fuel steam turbines as driver for the 

compressor trains (or generator drive applications). 

Compared to IGT and ADGT, a steam turbine is a more mature 

product. Steam turbines can be used as drivers of mechanical 

equipment ("mechanical drive steam turbines" or "MD steam 

turbines") or power generation ("generator drive steam turbines" 

or "GD steam turbines"). Both types of steam turbines are used in 

industries where fuels are available to be burned in a boiler to 

produce steam. The focus of the investigation was on steam 

turbines that provide mechanical drive. 

MD steam turbines are used for driving pumps, compressors, 

fans, ventilators or blowers in a wide range of industries – O&G, 

petrochemicals, chemicals, sugar, paper, food processing, metals 

and power plants. O&G customers frequently require MD steam 

turbines to comply with high security and operational standards, 

which requires additional investment and increases the price of 

compliant steam turbines. 

2. Upstream and midstream O&G:  
Defining the relevant product market. 

Compressor trains are heavily engineered pieces of equipment, to 

the extent that they are technically not substitutable one with the 

other. In fact, the technical specifications set out for each tender 

are so precise that only a specifically designed compressor train 

can be employed for that specific project. If this line of reasoning 

were taken to the extremes, each project could be regarded as a 

distinct product market.  

The Commission's investigative starting point was that there is 

virtually no demand from end-customers for the individual 

components of a compressor train but only for the solution as a 

whole. In addition, provided that individual technical 

specifications apply to both the driver and the compressor, the 

market definition needed to take into account both elements of 

the compressor train to be able to identify homogeneous sets of 

technical characteristics that would define a relevant product 

market. In its investigation the Commission identified specific 

applications and the combination(s) of driver and type of 

compressor meeting that demand.  

This analysis was performed by first identifying those 

applications requiring a specific type of compressor, and by 

excluding those compressors considered by customers as poor 

substitutes. The investigation demonstrated that for many 

applications only a few types of compressors are used, and in 

many instances a bi-univocal link between the type of 

compressor and the specific application was identified. 

The second leg of the analysis required the Commission to 

identify which driver is used in conjunction with a given 

compressor for the applications at hand. Whilst technically the 

vast majority of compressors can be coupled with any driver, in 

reality the number of viable combinations for a given application 

is much more restricted. The investigation indicated that for a 

number of reasons – such as the specific environment in which 

the compressor trains must operate, efficiency considerations, 

start-up times – only a few drivers are employed for specific 

applications. Again, the investigation allowed the Commission to 

identify a bi-univocal relation between specific applications and 

specific types of drivers. 

Combining the two different sides of the analysis led the 

Commission to identify sub-groups of compressor trains having 

comparable technical characteristics which could not be 

substituted with compressor trains having different 

characteristics. These homogenous sub-groups broadly coincided 

with the individual applications of the upstream and midstream 

O&G industry. 

When assessing the relevant product markets, the Commission 

also analysed the bidding data in order to confirm the 

conclusions reached. Bidding data was provided both by the 

merging parties and by competitors. The analysis of that data not 

only empirically confirmed the Commission's conclusions, but 

also suggested that further segmentation by power output of the 

driver was appropriate. In fact the outcome of that analysis was 

that for some applications (such as offshore applications and 

pipeline applications) only ADGT and Light IGT driven turbo 

compressor trains are generally requested by end customers.  

In addition, that analysis showed that the competitive landscape 

differs significantly when the power output of the driver is taken 

into account. As a result, different players compete for projects 

with an ADGT or light IGT with a power output above 23MW from 

those in projects requiring a power output below that threshold. A 

further analysis of this showed that suppliers of ADGT and light 

IGT below 23MW do not supply such types of drivers in higher 

power ranges. The Commission concluded that this is because of 

some technical differences in the engineering, as well as 

technical limitations in upgrading drivers with a power output 

below this threshold to higher outputs.  
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3. Key Elements of the Competitive Analysis 

The competitive analysis of the transaction entailed two 

particularities that do not necessarily characterise other merger 

cases. These relate, first, to the identification of the appropriate 

counterfactual and, second, to the appropriate framework for the 

bidding analysis.  

Counterfactual 
In assessing the competitive effects of a merger, the Commission 

compares the competitive conditions that would result from the 

merger with the conditions that would have prevailed without the 

merger. In most cases the competitive conditions existing at the 

time of the merger constitute the relevant comparison for 

evaluating the effects of a merger2. However, in the present case 

that was not an appropriate approach. 

Prior to the proposed acquisition of Dresser-Rand, Siemens 

acquired Rolls-Royce’s ADGT business in 2014. Through that 

transaction, Siemens became active in the supply of ADGT and 

thereby expanded its range of offerings of turbo compressor 

trains. While the transaction was cleared under the EU Merger 

Regulation in 2014, the implementation of that transaction was 

completed only a month before the notification of the acquisition 

of Dresser-Rand.  

Therefore, the data and information used to assess potential 

unilateral effects was not necessarily representative of the 

conditions that would have prevailed absent the merger. In fact, 

by bringing under the same roof the highly complementary 

business activities of Rolls-Royce and Siemens, this transaction 

had the potential to improve the competitiveness of Siemens’ 

offer of ADGT-driven turbo compressor trains.  

As a result, in its assessment the Commission had to envisage 

the possibility that absent the merger, Siemens may have 

competed more often and more fiercely against Dresser-Rand 

than the bidding data suggested. For that purpose, the 

Commission analyzed a set of scenarios reflecting the different 

potential competitive situations of Siemens/Rolls-Royce – ranging 

from a potential situation in which the integration of Rolls-

Royce's ADGT would not change the probability of winning a 

tender to a potential situation in which the integration would 

significantly increase Siemens' probability of winning.  

Framework of bidding analysis – sealed-bid first-

price auction vs. open-bid second-price auction 
The vast majority of sales of turbo compressor trains are made 

following a tender procedure and bidding process. To assess the 

potential unilateral effects of the transaction, the Commission 

carried out a detailed analysis of the bidding data collected from 

the merging parties and their competitors.  

                                                             
2 Commission's Horizontal Merger Guidelines, para. 9. 

To conduct its bidding analysis, the Commission had to choose an 

appropriate theoretical framework. One important issue in this 

respect was to determine the pool of projects for which the 

transaction could potentially lead to price increases. The merging 

parties argued that the transaction could potentially lead to price 

increases only in tenders where Siemens and Dresser-Rand were 

winner and runner-up. According to the parties, there were at 

most only a handful of such tenders. This view of the market is 

based on the application of the economic framework of so-called 

“open-bid second-price auctions”, which assumes that 

competitors undercut each other until only one competitor is left. 

In this framework, the winner charges a price equal to the last 

price offered by the remaining competitor before dropping out of 

the tender. As such, the only constraint on the winning bid is the 

price offered by the runner-up. This auction format offers a good 

framework of analysis when it can be assumed that participants 

to a tender, before submitting their final offer, can observe the 

offers made by their rivals and the valuation of these offers by 

customers. 

However, the Commission considered that this is unlikely to be 

the case in most tenders in this market. This is because most 

tenders organised by Oil & Gas customers are private tenders, in 

which participants do not have reliable information on competing 

bids and their valuation by customers. Therefore, the Commission 

decided to assess the potential unilateral effects of this 

transaction under the general framework of a first-price auction, 

which assumes that firms compete with each other by submitting 

sealed bids (i.e. without revealing information on their bids to 

their rivals). In this framework, when setting their optimal bid, 

participants face the following trade-off: quoting a higher price 

increases the margins on the project if they win, while it also 

increases the probability of being undercut by one of the other 

participants and not winning at all. In this framework, the 

transaction creates incentives for the merging parties to bid less 

aggressively, as the probability of being undercut by the other 

merging party disappears. Therefore, in this framework, the 

transaction could potentially lead to price increases with respect 

to all tenders in which both Siemens and Dresser-Rand submit a 

binding offer, irrespective of whether their bids are ranked by 

customers as n°1 and n°2, n°1 and n°3, or even n°2 and n°3.  

However, when assessing whether the transaction would likely 

lead to a price increase in relation to the pool of projects for 

which both parties submitted a bid, the Commission took into 

account the expectations they could form as to the quality of the 

other’s offer in order to assess whether the merging parties were 

likely to have exerted a significant competitive constraint on each 

other. This was done by analysing the parties’ internal documents 

(bid strategy documents) and by computing ex post winning 

probabilities in specific application segments.  
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Competitive Analysis – Main Results 
Even though the merger would have led to reducing the number 

of suppliers of ADGT and light IGT driven turbo compressor trains 

with a power output above 23 MW in an already concentrated 

market, the Commission concluded from the in-depth market 

investigation that the merger would not eliminate a significant 

competitive force from the market.  

First, while Siemens/Rolls-Royce and Dresser-Rand are the second 

and third largest suppliers, GE is the clear market leader. That 

result is regardless of whether the market shares are calculated 

based on number of projects won, number of units sold or total 

capacity in MW of the turbines sold – whereby the latter can be 

used as a proxy for revenue.  

Second, the bidding analysis showed that Siemens and Dresser-

Rand only in rare instances competed for the same projects. And 

in less than half of these limited instances either of the parties 

won. The Commission analysed for all these projects the bidding 

data and internal documents and concluded that neither Siemens 

(for the projects won by Dresser-Rand) nor Dresser-Rand (for the 

projects won by Siemens/Rolls-Royce) were considered as a 

competitive constraint on the winner. Furthermore, the bidding 

data indicated that Siemens/Rolls-Royce and Dresser-Rand 

generally focus on and win different types of projects. The 

Commission therefore concluded that they are not close 

competitors.  

Third, the bidding analysis demonstrated that the transaction 

would not reduce the competitive constraints the parties exert on 

market leader GE. Given the parties' complementary project focus 

and bidding record, the Commission concluded that the 

competitive constraints that both players exerted on GE 

individually were not greater than the constraint that the merged 

entity would exert.  

Fourth, even under the most conservative scenario whereby Rolls 

Royce’s ADGT business would be fully integrated into Siemens, 

the competitive constraint exerted by Siemens/Rolls Royce on 

Dresser-Rand would not be significantly different from the pre-

merger situation, as the number of affected tenders would in any 

case have been limited.  

4. Steam Turbines: How to reconstruct  
the relevant market 

Because of the market fragmentation the merging parties were 

not able to identify the supplier for a substantial part of the 

steam turbine market. This led to doubt as to the size of that 

market. The Commission restricted its initial view of the market 

to the EEA, based on differences in terms of regulatory 

environment and pricing.   

The final results of the market investigation showed that the 

merging parties' combined market share of the steam turbine 

market was larger than indicated by the Parties. However, at the 

same time the investigation provided a strong indication that the 

scope of the geographic market was larger than initially defined. 

In fact, EEA customers confirmed that they are also sourcing 

steam turbines from outside the EEA. In its assessment, the 

Commission based its clearance on the following arguments: 

First, post-merger the strong competitive constraint from Elliott, a 

major US-based competitor on the mechanical drive steam 

turbines market, would remain. Smaller competitors such as MAN 

(Germany), Fincantieri (Italy) and M+M (Germany) are in a strong 

position to expand their market position and increase their 

competitive pressure on the merging parties. In addition, the 

Commission found that companies based outside the EEA such as 

– TGM Kanis/Turbinas, NG Metallurgica (both based in South 

America) and Shin Nippon (Japan) are likely to continue 

expanding sales into the EEA. 

Second, Siemens and Dresser-Rand have complementary product 

portfolios and are not considered by the market as particularly 

close competitors. Siemens primarily focuses on power 

generation, and the limited number of mechanical drive steam 

turbines was not considered by O&G customers as a strong 

alternative to Dresser-Rand, which has built up a good track 

record in the O&G industry. Conversely, Dresser has limited 

presence and weak focus on power generation. 

5. Conclusion 

The case underlines the complexity of defining the relevant 

market when dealing with engineered and complex products, 

made up of different components. The case also underlines the 

complexity of assessing lumpy bidding markets where demand is 

highly differentiated and supply is customised.  
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In a nutshell 

In Pfizer/Hospira, the Commission assessed biosimilar 

drugs in detail for the first time. Biosimilars aim to 

have the same therapeutic mechanism as, and be 

clinically equivalent to, original patented biological 

pharmaceuticals.  

In this case, the Commission found the originator and 

its biosimilars to be part of the same market. However, 

the investigation highlighted that competitive 

dynamics for biosimilars differ from those for generic 

pharmaceuticals, in particular because of the 

biosimilar's reduced substitutability with the originator. 

Due to switching barriers, biosimilars do not only 

compete on price but also through product 

differentiation. 

The merger might have led the merged entity to 

abandon one of the parties' biosimilar products. The 

remedy preserves future innovation by providing for 

the full divestment of Pfizer's infliximab biosimilar 

drug, currently under development. 
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1. Overview 

In August 2015, the Commission cleared the acquisition by Pfizer 

Inc. (Pfizer) of Hospira Inc. (Hospira), both global pharmaceutical 

companies headquartered in the United States1. 

The main rationale of the transaction was to grow Pfizer's Global 

Established Pharma business unit, which focuses on treatments 

that have lost or are approaching loss of marketing exclusivity. 

Hospira was a leading provider of generic injectable drugs and 

infusion technologies, as well as a global leader in biosimilars. 

In relation to generic injectable drugs, the transaction raised 

concerns for a limited number of pharmaceuticals (sterile 

injectables) marketed in certain EEA countries, and was analysed 

using the Commission's customary framework for generic 

pharmaceutical mergers.  

The key challenge of the case was to assess the overlaps 

between Pfizer and Hospira in relation to biosimilars. Section I 

explains what biosimilars are, and explores several key distinctive 

features between markets for biosimilars on the one hand and 

for generic pharmaceuticals on the other. Section II shows that 

absent remedies, the merger might have led the merged entity to 

abandon one of the parties' biosimilar products. Section III 

discusses the design of an appropriate and proportionate remedy 

in relation to one specific biosimilar for which competitive 

concerns were identified. In particular, the challenge was for the 

remedy to fully cover Pfizer's pipeline biosimilar and to ensure it 

was sold to a suitable purchaser. 

This case is another recent illustration of the Commission's 

assessment of the impact of mergers on innovation competition2. 

                                                             
1  Commission Decision in case M.7559 – Pfizer / Hospira. See 

http://europa.eu/rapid/press-release_IP-15-5470_en.htm. 

2  Another recent pharmaceutical example is case M.7275 – Novartis / 
GlaxoSmithKline Oncology Business ("Protecting the drugs of tomorrow: 
competition and innovation in healthcare", Competition Merger Brief 
2/2015). 

In the pharmaceutical sector, such assessment usually involves a 

thorough analysis of pipeline pharmaceutical products of the 

merging parties. As in other pharmaceutical merger cases, the 

Commission's goal was to ensure that the transaction would not 

lead to increased prices or reduced access to essential 

pharmaceutical treatments. 

2. The competition exerted by biosimilars 

A primer on biosimilars 

Biosimilars are pharmaceutical products which "almost" copy 

original biological medicines. An exact copy is typically not 

possible, since biological drugs have an active substance made of 

or derived from living organisms that are never identical. 

Biosimilars aim to have the same therapeutic mechanism as 

original patented medicines. Unlike small molecule generics, they 

cannot be exact reproductions of the originator drugs. According 

http://europa.eu/rapid/press-release_IP-15-5470_en.htm
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to the guidelines of the European Medicines Agency ("EMA")3, in 

order to obtain marketing authorisation for a biosimilar, its 

manufacturer needs to demonstrate similarity to a reference 

biological product in terms of quality, safety and efficacy. In 

practice, the process of approval of a biosimilar product is much 

more complex than for generics, but shorter and lighter than for 

innovative drugs. The main difference from the latter comes from 

the so-called "extrapolation principle": for biosimilars, the clinical 

trials may be performed for only one indication for which the 

originator drug had been approved, and on that basis the 

approval may be granted for all indications for which the 

originator drug is authorised.   

The biosimilar segment of the pharmaceutical sector is relatively 

new. The first generation biosimilars launched in Europe since 

2006 have been relatively simple proteins such as erythropoietin. 

The second generation biosimilars, which were at the core of the 

Pfizer/Hospira case, are more complex monoclonal antibodies 

(mAb), used for treating various cancers and autoimmune 

diseases (e.g. rheumatoid arthritis). The first mAb biosimilar 

(infliximab), mimicking Johnson&Johnson's Remicade, was 

approved in Europe only in 2013. 

Biological drugs are also some of the most expensive therapies 

available, with global annual sales worth billions of dollars. The 

entry of biosimilars is likely to significantly reduce treatment 

prices, as has been observed with the first biosimilar products: 

not only was the biosimilar version of the originator product 

offered at lower price than the originator product, but also, in 

reaction to the biosimilar's entry, the price of the originator went 

down. Biosimilars are therefore expected to generate important 

savings in our healthcare systems, while allowing for more 

patients to be treated with the best available therapies. 

Market definition: originator vs. biosimilars 

While there is an extensive Commission decisional practice 

regarding generics, little has been said on biosimilars – in 

particular on mAb biosimilars – given their novel nature in the 

EEA4. 

Pfizer and Hospira's activities were overlapping in relation to 

three mAb biosimilars (see table). While Pfizer develops and 

markets its mAb biosimilars in-house, Hospira marketed 

                                                             
3  EMA has published both overarching biosimilar guidelines and product-

specific biosimilar guidelines. See 
http://www.ema.europa.eu/ema/index.jsp?curl=pages/regulation/general/
general_content_000408.jsp. 

4  In both Teva/Lonza/JV and Teva/Ratiopharm, the Commission 
acknowledged the existence of a number of differences between 
generics and biosimilars. However, in Teva/Lonza/JV, the (pipeline) 
molecules under investigation could not be disclosed and the decision 
was left open whether the market should be defined at molecule-level 
or broader. In Teva/Ratiopharm, the Commission focused its 
assessment on a relatively simple protein – the molecule filgrastim – 
and in any event did not conclude on the exact scope of the product 
market. 

biosimilars developed by Celltrion Healthcare Co., Ltd. of South 

Korea (Celltrion). 

Molecule Indications 
Development stage 

Hospira Pfizer 

infliximab Immunology Marketed Phase III 

rituximab 
Oncology 

Immunology 
Phase III Phase III 

trastuzumab Oncology Phase III Phase III 

 

Defining the relevant market was one of the main challenges of 

the case. On the face of it, biosimilars appear to have a similar 

role to generics, as they do not offer new therapeutic solutions 

but rather an alternative to existing ones. However, in its previous 

decisions the Commission already recognised that the market for 

biosimilars should be treated differently 5 . Furthermore, as 

biosimilar development is only in its infancy, pharmaceutical 

companies, researchers, practitioners and regulators have not yet 

formulated any definite views regarding the future role and 

impact of biosimilars on originator products.  

Based on the market investigation and observations drawn from 

the infliximab biosimilar entering the European market in 2013, 

the Commission concluded in the present case that the relevant 

market comprises the infliximab originator product (Remicade) as 

well as the biosimilar versions of infliximab that are already on 

the market and are under development.  

While as further explained in section II, the originator product and 

its biosimilar versions are not necessarily considered as 

interchangeable by prescribers or purchasing institutions, there 

are situations in which the originator drug and its biosimilar 

version can be in close competition (in particular for newly-

diagnosed patients). By virtue of the extrapolation principle, 

Remicade and its registered biosimilar are approved by the EMA 

for the same indications and do compete for the same tenders. In 

practice, in a number of Member States, Remicade is often co-

awarded the tender along with one infliximab biosimilar.  

Other drugs belonging to the group of anti-TNF agents (such as 

adalimumab or etanercept)6, however, were found not to belong 

to the same market, notably because the majority of healthcare 

practitioners confirmed that they cannot be used interchangeably. 

This is also reflected by the fact that these pharmaceuticals are 

purchased through competitive tenders typically organised per 

molecule (such as at the level of infliximab). Moreover, the recent 

entry of an infliximab biosimilar, while leading to a decrease in 

Remicade prices, has had little impact on the prices or sales 

volumes of other anti-TNF agents. These findings were confirmed 

                                                             
5  See Commission Decisions in cases M.5865 – Teva / Ratiopharm and 

M.5479 – Teva / Lonza / JV. 

6  An anti-TNF agent inhibits tumour necrosis factors (TNF) which are part 
of the immune system's response in autoimmune diseases. 

http://www.ema.europa.eu/ema/index.jsp?curl=pages/regulation/general/general_content_000408.jsp
http://www.ema.europa.eu/ema/index.jsp?curl=pages/regulation/general/general_content_000408.jsp
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by Key Opinion Leaders, who underlined another feature of 

infliximab that would constrain switching from other molecules. 

They noted that infliximab needs to be administered 

intravenously (often in a hospital setting) while a number of 

other anti-TNF agents have a subcutaneous formulation, which is 

much easier to administer. As a consequence, in addition to the 

main constraints faced by all biosimilars and related to risks of 

switching a patient from one treatment to another, in this case 

infliximab happens to be less convenient to use, and therefore 

less likely to be switched to from anti-TNF drugs of other 

molecules sharing the same therapeutic indications. 

In view of these elements the Commission concluded that the 

originator infliximab belongs to the relevant product market 

together with its biosimilar versions, while pharmaceuticals with 

the same therapeutic indications but based on different 

molecules (e.g. other anti-TNF agents) do not.   

3. Loss of a future competitor or  
loss of existing price competition 

In assessing the potential impact of the merger on the market for 

infliximab, the Commission took into account the differences 

between competition in markets for small-molecule drugs (and 

their generics) on the one hand and competition for biological 

drugs (and their biosimilars) on the other. While small molecule 

originator products and their generic alternatives can generally 

be considered homogenous products that mainly compete on 

price, biological products are intrinsically differentiated due to 

their complex molecular structure. As a consequence, there is 

currently no common European legal framework regarding 

interchangeability and substitutability between an originator drug 

and its biosimilar, the EMA leaving the final word in this respect 

to national authorities.  

The market investigation indicated that, while biosimilars do 

compete with originator products, they are not perceived as equal 

by healthcare practitioners. At least at the current stage of 

biosimilar acceptance, a number of prescribers are reluctant to 

use a biosimilar pharmaceutical for indications for which it has 

not been tested due to the extrapolation principle. 

This lack of interchangeability also applies to subsequent 

biosimilar versions of the same molecule, which are also not 

identical in their chemical structure (and clinical evidence). In 

practice, the situation varies from Member State to Member 

State and from indication to indication, depending on the 

perception of the clinical risks associated with product switches. 

As a result, stakeholders expect – at least in the current early 

days of biosimilars – that competition between originator product 

and its biosimilar version, as well as between any pair of 

biosimilar products, will be limited with regard to patients who 

are already undergoing treatment, while it will be more intense 

for new patients. 

These high switching costs mean that originator companies can 

build a stock of patients during the time of market exclusivity 

(especially for chronic treatments which can last a patient’s 

lifetime), while the subsequent biosimilar entrants will mainly 

compete for the newly diagnosed patients who are about to enter 

treatment. New biosimilar entrants can compete through price 

reductions, but also through product differentiation (for instance 

by conducting additional clinical trials for key indications 

although the extrapolation principle does not explicitly require it). 

The originator firm may have an incentive to exploit its stock of 

locked-in patients, while still competing for new patients by 

leveraging on its brand and product recognition acquired during 

the period of exclusivity. 

Unlike in the case of small-molecule generics, only a fraction of 

the originator's market is therefore contestable by biosimilars 

(such fraction increasing as switching costs decrease), and 

purchasing institutions would typically need to procure both the 

original product and biosimilar products to ensure continuity of 

treatment for all their patients. This is what has been observed 

on the infliximab market since the entry of its first biosimilar 

product. 

Existing and future competitors on the market for infliximab can 

be counted on one hand. Prior to the merger, Hospira introduced 

the first biosimilar version of infliximab under the brand name 

Inflectra, competing with the originator product, Remicade. The 

same product as Inflectra was also sold in parallel by Celltrion, 

the developer of that product, under the brand name Remsima. 

This meant that even though only one actual biosimilar infliximab 

had been approved by EMA, it was offered for sale under two 

different brands in the EEA. Inflectra and Remsima are perfectly 

interchangeable, which is known to purchasers and healthcare 

practitioners and which is why they compete on price only. The 

next biosimilar infliximab likely to enter the market were 

considered to be Pfizer and Samsung Bioepis, as both 

manufacturers were at an advanced stage of development, i.e. in 

Phase III clinical trials. 

Before the merger, the infliximab market was therefore 

characterised by three types of competitive interactions: (i) 

competition between the originator (Remicade) and its biosimilar 

versions (Inflectra and Remsima); (ii) pure price competition 

between Inflectra and Remsima; and iii) future competition 

between three different biosimilar products from 

Hospira/Celltrion, Pfizer and Samsung Bioepis. The market 

investigation highlighted that due to the considerations described 

above, namely the resistance to switching stable patients under 

Remicade treatment to its imperfect biosimilar copies, Remicade 

should be considered as a distant competitor to infliximab 

biosimilars. 

Absent remedies, the transaction would have reduced Pfizer's 

incentive to develop its infliximab biosimilar. Pfizer was likely to 

delay or even abandon this development program to avoid 

cannibalisation of Inflectra’s sales (by Hospira, already on the 

market) and to prevent increased price competition. The 

Commission also considered the alternative scenario in which 

Pfizer might choose to continue the development of its infliximab 
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biosimilar (e.g. in case it perceived it as superior to Inflectra), and 

hand back Inflectra’s rights to Celltrion. This latter scenario would 

lead to the loss of price competition between Inflectra (Hospira) 

and Remsima (Celltrion), which was contributing to the significant 

price decreases compared to Remicade. 

Under both scenarios, the merger would have resulted in reduced 

competition on the infliximab market, either by the loss of a 

differentiated future competitor or by the elimination of 

particularly intense price competition between Hospira and 

Celltrion. The Commission therefore concluded that the merger 

was likely to significantly impede effective competition in the 

market for infliximab. 

4. Remedy design 

To address the competitive concerns identified by the 

Commission, Pfizer committed to fully divesting the development, 

manufacturing and marketing rights of its infliximab pipeline 

product, including appropriate intellectual property rights, 

technology and know-how, with a reverse carve-out of ex-EEA 

marketing rights. On the one hand, this remedy ensured that 

Pfizer’s biosimilar would be developed and brought to the market 

by its purchaser. On the other hand, Hospira's pre-merger 

incentives to compete with its Inflectra product would be passed 

on to Pfizer following the merger, as it would no longer control 

the development of a competing biosimilar. 

The full divestiture of the pipeline ensured that Pfizer would not 

control the development of the product anymore, while the 

reverse carve-out of ex-EEA marketing rights ensured that 

Pfizer’s legitimate commercial interests would be protected 

outside the Commission’s jurisdiction (in particular, no 

competition concerns were identified in the United States; see 

section IV). 

In February 2016, the business was divested to Sandoz, an 

affiliate of Novartis and a global leader in biosimilars7. The 

Commission approved Sandoz as a suitable purchaser recognising 

in particular its long-standing experience (it had introduced the 

first biosimilar pharmaceutical to the European market in 2006 

and has a complementary biosimilar portfolio that includes 

versions of other anti-TNF agents under development). 

5. And in the US? 

The transaction was also reviewed by the US Federal Trade 

Commission (FTC), which did not find any competition concerns in 

relation to infliximab. 

It should be noted that biosimilars started to gain traction much 

later in the United States than in Europe. Indeed, it is only since 

2010 and the Affordable Care Act that a shortened approval 

process exists for biological products that are demonstrated to be 

                                                             
7 See https://www.novartis.com/news/media-releases/sandoz-strengthens-

its-biosimilars-portfolio-acquisition-pfizers-biosimilar. 

highly similar (biosimilar) to registered biological products. The 

first biosimilar, Sandoz’s filgrastim, was only approved in 2015, 

nine years after the first biosimilar was approved in Europe. No 

mAb biosimilar has been approved in the US to date8. 

In addition, since the patent for the originator infliximab had 

already expired in Europe, but was not expiring until 2018 in the 

United States, the impact of the transaction on the US infliximab 

market was considered to be much more limited. 

6. Conclusion 

The Pfizer/Hospira case is the latest example of a pharmaceutical 

merger in which the Commission raised concerns as to the 

transaction's impact on innovation competition. The merger 

would have led to either the net loss of future competition by one 

of only three differentiated biosimilars in advanced development 

stages, or to a loss of price competition between the two 

currently marketed biosimilars. To remedy this concern, the 

parties divested the pipeline biosimilar product.  

The case also provides insights into how the Commission 

analyses the competitive dynamics of biosimilars, an area which 

is expected to grow significantly in importance over the next few 

years. 

                                                             
8  On 9 February 2016, the FDA's Arthritis Advisory Committee 

recommended the approval of Celltrion's and Hospira's (now Pfizer's) 
biosimilar infliximab for all indications for which Remicade is registered 
in the United States. 

https://www.novartis.com/news/media-releases/sandoz-strengthens-its-biosimilars-portfolio-acquisition-pfizers-biosimilar
https://www.novartis.com/news/media-releases/sandoz-strengthens-its-biosimilars-portfolio-acquisition-pfizers-biosimilar
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In a nutshell 

The case concerned the 

combination of two 

major semiconductor 

manufacturers active 

worldwide, which was 

reviewed in several 

jurisdictions. 

The Commission coope-

rated particularly closely 

with the US FTC to 

ensure a consistent 

outcome, including in 

terms of remedies. 

Discussing clear-cut 

structural remedies 

during pre-notification 

helped the merging 

parties to obtain a quick 

phase I clearance. 
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1. Introduction 

In September 2015, the Commission cleared the acquisition of 

Freescale by NXP, both global semiconductor manufacturers, 

subject to the divestment of NXP’s radio frequency (RF) power 

business1. 

The transaction was reviewed in parallel by the European 

Commission, the US Federal Trade Commission (US FTC), the 

People's Republic of China Ministry of Commerce (MOFCOM), the 

Japan Fair Trade Commission (JFTC), the Korea Fair Trade 

Commission (KFTC), and the Federal Economic Competition 

Commission of Mexico (COFECE). Cooperation among agencies 

was essential to ensure a consistent outcome, namely the 

conditional clearance of the transaction subject to virtually the 

same remedies in almost all jurisdictions (in Mexico the 

transaction was cleared unconditionally). 

This article discusses the main aspects of the Commission's 

competitive assessment, the remedies that addressed the 

competition concerns raised by the transaction, specific aspects 

of the remedy process raised by the case and the Commission's 

cooperation with other competition authorities engaged in the 

review of the transaction around the world. 

2. Complementary semiconductor portfolios 

Semiconductors are materials, such as silicon, that can act as an 

insulator, but are also capable of conducting electricity. 

Semiconductors are at the heart of devices such as diodes, 

transistors and other electronic components, and can be found in 

virtually every electronic device today - from computers, mobile 

phones, mobile base stations, cars and domestic appliances to 

identification systems, large-scale industry electronics and 

aerospace equipment.   

                                                             
1  Commission decision in case M.7585 – NXP Semiconductors   / 

Freescale Semiconductor. See http://europa.eu/rapid/press-release_IP-
15-5674_en.htm 

There are four main 

categories of semiconductor 

devices: (i) integrated circuits 

(ICs), (ii) discretes, (iii) optical 

semiconductors, and (iv) 

sensors and actuators. The 

parties' activities overlapped 

within all of these high-level 

broader categories, except for 

optical semiconductors, where 

Freescale is not active.   

The Commission’s market 

investigation indicated that 

the parties’ activities in these 

three areas were mainly 

complementary, that the 

market share increments 

brought about by the 

transaction would be minimal, 

and that several strong 

competitors would remain 

active in the market. 

While Freescale is very strong 

in microcontrollers (MCUs) and 

microprocessors (MPUs), NXP 

is strong in non-power 

analogue ICs for the 

automotive industry. Though 

the merged entity would become the largest worldwide 

semiconductor supplier for the automotive industry, it would 

combine two players with complementary products. Therefore, 

the transaction did not raise concerns in most categories of the 

semiconductor industry. 

3. Concerns identified in the  
RF power transistor market 

The situation was different in the market for the provision of RF 

power transistors.  

RF power transistors are high power semiconductors that 

transmit radio signals between different devices. They are used 

in six major applications: (i) wireless infrastructure; (ii) military; 

(iii) commercial avionics and air traffic control; (iv) 

industrial/scientific/medical (ISM); (v) broadcast; and (vi) non-

http://europa.eu/rapid/press-release_IP-15-5674_en.htm
http://europa.eu/rapid/press-release_IP-15-5674_en.htm
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cellular communications. The majority of RF power devices are 

used for wireless infrastructure, which accounts for more than 

60% of the total RF power market. 

Freescale was the largest player in the RF power transistors 

market, with a market share of approximately 30-40%. NXP was 

the second largest player in the market. The transaction would 

therefore have combined the two largest players in the market, 

with NXP post-merger holding a share of approximately 60-70% 

in terms of revenues.  

The market investigation confirmed that entry in this market is 

particularly difficult since it requires significant investment both 

in terms of time and costs. Moreover, customers were concerned 

that after the transaction not enough alternative suppliers would 

be left. The only remaining player, Infineon, was perceived as a 

smaller competitor with a smaller product portfolio compared to 

both NXP and Freescale.  

The Commission therefore concluded that the disappearance of 

the parties as independent competitors and the absence of 

credible alternatives would have likely harmed competition and 

that the transaction raised serious doubts of compatibility with 

the internal market in relation to RF power transistors.  

4. Structural remedies  
to preserve competition 

In order to remove the competition concerns in the RF power 

market, the Notifying Party, NXP, offered as a remedy already 

during the pre-notification phase to divest NXP's entire RF power 

business, that is to say the entire overlap in the relevant market. 

The production of RF power transistors mainly consists of two 

phases: front-end and back-end manufacturing. The remedy 

package proposed by NXP included the assets for the back-end 

manufacturing, whereas the purchaser of the divestment 

business would outsource the front-end manufacturing and enter 

into a supply agreement with a third party foundry that would 

provide the necessary front-end manufacturing activities, which 

is a common practice in the industry. In addition to the 

manufacturing assets, the remedy package also included all 

customer and supplier contracts, R&D assets and contracts, all 

required tangible and intangible assets, including labs and pilot 

lines, key personnel, licenses, patents and technologies related to 

the RF power business. The divestiture of NXP's RF power 

business required the carve-out of several assets from NXP's 

existing broader semiconductor activities, as well as the physical 

transfer of some of the back-end manufacturing assets to a new 

factory to be set up by the buyer in the Philippines. To provide the 

Commission with the requisite degree of certainty that at the 

time the divestment business was transferred to a purchaser, a 

viable business would be divested and the risks for the viability 

and competitiveness of the divestment business caused by this 

complex carve-out would be reduced to a minimum, NXP offered 

to include an upfront buyer clause in the commitments (as 

explained in more detail in the next section). Finally, NXP 

committed to maintaining transitional manufacturing services, 

including front-end manufacturing, for the time necessary for the 

set-up of the divestment business and the start of its front-end 

manufacturing via the third party foundry. These structural 

remedies would remove the parties’ entire overlap in the RF 

power market. 

A specific feature of the remedies process in this case was the 

fact that NXP initiated remedies discussions with the Commission 

already in pre-notification. This had several implications for the 

process. First, it allowed the Commission to review and assess 

the scope and completeness of the proposed divestment package 

very early in the procedure. Second, the Commission was already 

able to discuss with NXP any improvements to the remedies it 

considered necessary in the context of pre-notification. Finally, as 

a consequence, NXP could formally submit the remedy package 

together with the notification of the transaction, which also 

allowed for more time than in a normal phase I context to market 

test the remedy. This offered a number of advantages in terms 

of timing, facilitation of the shaping of the remedy, procedural 

efficiency and substantive outcome of the case.    

It should be noted, however, that the Commission normally 

engages in remedies negotiations during pre-notification only if 

certain pre-conditions are fulfilled. Typically, at such an early 

stage of the procedure and before any market investigation has 

been carried out, the Commission does not have sufficient 

certainty about the possible competition concerns raised by a 

transaction and/or about how to potentially fix those concerns to 

have meaningful discussions with the parties on remedies. 

Nevertheless, in the case at hand, the Commission was open to 

engaging in remedies discussions exceptionally already in pre-

notification, essentially because: (1) NXP, the Notifying Party, was 

forthcoming in identifying the competition concerns raised by the 

transaction already in pre-notification; and (2) NXP was willing to 

offer a clear-cut structural divestiture of the entire overlap in the 

problematic market.  

Finally, it should be noted that, during pre-notification, NXP also 

identified a potential purchaser for the divestment business, the 

Chinese company Jianguang Asset Management Co. Ltd (JAC). 

The Commission could thus also verify the suitability of JAC as a 

potential buyer of the divested business already in pre-

notification, including as part of the pre-notification contacts with 

market participants, and continued its assessment during the 

phase I market test.   

5.  Cooperation with  
other competition authorities 

The transaction was also reviewed in China, Japan, Korea, Mexico, 

and the US. The Commission closely collaborated particularly with 

the US FTC throughout the investigative process with a view to 

ensuring a consistent outcome of the case, in particular as 

regards the design and implementation of the remedies. The 

Commission also exchanged views at key steps of the 
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proceedings with the Japanese competition authority and with 

MOFCOM, the Chinese competition authority.  

From an early stage of the investigation, the Commission and the 

US FTC exchanged views on the competition concerns that the 

transaction raised and discussed the theories of harm, conducted 

joint interviews of third parties, representatives of the business to 

be divested, and the proposed purchaser, JAC, and shared a 

significant amount of information within the remit of the waivers 

of confidentiality provided by the merging parties. The two 

agencies also kept each other informed about the process in their 

respective jurisdictions.  

The Commission and the US FTC in particular worked closely to 

ensure consistency regarding the design of the remedy and the 

viability of the business proposed for divestiture, and, later in the 

process, to verify the suitability of JAC as the purchaser of the 

divested business. 

One particular aspect raised in the assessment of the remedies 

was that the acquisition of the business proposed for divestiture 

to JAC was subject to regulatory control by the Committee on 

Foreign Investment in the US (CFIUS), since NXP’s RF power 

business had a presence in the US. The CFIUS’s task is to review 

transactions that could result in control of a US business by a 

foreign person, in order to determine whether such transactions 

would pose a risk for US national security. In certain cases, when 

it finds that a transaction presents national security risks, the 

CFIUS can impose conditions on the parties to the transaction, 

such as banning the divestment business from selling its 

products in the US. A negative decision by the CFIUS on JAC 

could, in theory, have affected the viability of the divestment 

business as it would have reduced its ability to compete in the US 

market.  

Due to the uncertainty regarding the outcome and the timing of 

the CFIUS review, which was understood would be after the 

Commission's phase I deadline for adoption of a decision, and the 

possible risk this implied for the viability of the divestment 

business, NXP submitted the remedy described above as an 

upfront buyer remedy (a remedy providing for an obligation for 

NXP to find a buyer for the divested business before closing its 

own acquisition of Freescale), even though it had already 

identified JAC as a possible purchaser of the business and could 

in theory also have proposed a so-called fix-it-first solution 

(where the identity of the buyer would already be known and its 

suitability assessed in the phase I clearance decision). An upfront 

buyer remedy was the more appropriate solution in this case, as 

it could not be excluded at the time of the Commission's 

conditional clearance decision that CFIUS might later impose 

conditions in connection with the acquisition of the divestment 

business by JAC which would affect JAC's suitability as a 

purchaser. The Commission would therefore not have been able 

to approve JAC as a purchaser in the conditional clearance 

decision, had NXP opted for a fix-it-first solution. Under the 

proposed upfront buyer remedy, on the other hand, the 

Commission could wait for the outcome of the CFIUS review 

before deciding whether to approve JAC as a purchaser. 

As a consequence of the upfront buyer solution, the Commission 

continued to analyse, together with the US FTC, the suitability of 

the proposed purchaser, JAC, after the clearance decision as part 

of its purchaser approval process. The two agencies also 

coordinated the timing of their decisions approving JAC as a 

purchaser of the divested business. Both decisions were issued on 

the same day, 25 November 2015. In the meantime, CFIUS's 

review had also been completed (CFIUS did not impose any 

conditions on the divestment business). MOFCOM also cleared the 

transaction on 25 November 2015, with the obligation that 

closing of the divestment to JAC was to take place no later than 

completion of the NXP/Freescale transaction. The other agencies 

also issued clearance decisions by 25 November 2015 (except for 

COFECE which had cleared the case unconditionally already on 18 

September 2015).  

This case is therefore a very good example of competition 

authorities working together from the early stages of the case 

with a view to identifying potential competition concerns, as well 

as assessing the viability of the proposed remedies and the 

suitability of the proposed purchaser. 

6. Conclusion  

On the one hand, the NXP/ Freescale case is a very good example 

of how engaging early in remedies discussions with all 

competition agencies can facilitate tailoring of the remedy 

package with a view to eliminating all competition concerns 

already in phase I. However, as explained, this was possible to a 

great extent because the offered remedies were clear-cut 

structural remedies, and the competition concerns arising from 

the proposed transaction were identified very early in the process 

and completely addressed by the remedies proposed.   

On the other hand, this case is also a very good example of 

efficient cooperation between several competition agencies 

throughout the entire process, notably the European Commission 

and the US FTC, which resulted in a consistent outcome with 

regard to the substance and the timing of their respective 

decisions, as well as in terms of the assessment and approval of 

a global remedy package. 
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In a nutshell 

Ex post evaluation of merger 

decisions is a valuable tool 

for improving the under-

standing of markets and to 

assess merger control policy.  

To provide reliable results, ex 

post evaluation requires a 

careful definition of the 

outcome variable of interest 

and of the estimation 

methods, in particular when 

analysing complex industries. 

The results of a recent ex post 

study published by the 

Commission suggest that the 

T-Mobile/Orange merger in the 

Netherlands in 2007 was 

associated with a price 

increase. In contrast, the 

remedied T-Mobile/tele.ring 

merger in Austria in 2006 did 

not result in increased prices. 
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Introduction 

What happened to prices after a merger received the green light 

from the competition authorities? This is the type of question that 

ex post evaluation studies in the area of competition policy try to 

answer1. A study recently co-authored by DG Competition staff 

covers this issue for two mergers cleared in the recent past and 

draws some broader methodological lessons for future ex post 

evaluation studies2. 

This study is the outcome of a joint project of the European 

Commission (DG Competition), the Netherlands Authority for 

Consumers and Markets (ACM) and the Austrian Regulatory 

Authority for Broadcasting and Telecommunications (RTR).  

The two merger cases assessed are: 

 the T-Mobile/tele.ring merger in Austria, approved with 

remedies in April 2006 , and 

 the T-Mobile/Orange merger in the Netherlands, 

approved without conditions in August 2007. 

In recent years, the European mobile telecom sector has 

witnessed several mergers between independent mobile network 

operators in a number of different national markets. It is hence 

of significant interest to study how effective merger control has 

been, based on mergers where sufficient time has passed to 

empirically assess the post-merger evolution. 

The mobile telecom industry also presents a number of 

characteristics (complex tariff offers, non-linear prices) that the 

study tries to address and that might also be relevant to other 

industries.  

                                                             
1 For a review of ex post economic evaluation of competition policy see: 

http://ec.europa.eu/competition/publications/reports/expost_evaluation_co
mpetition_policy_en.pdf  
2  The study is available on the Commission's website: 

http://ec.europa.eu/competition/publications/reports/kd0215836enn.pdf  

Methodology 

To estimate the effects of the 

analysed mergers on prices, 

the study follows a 

quantitative approach and 

applies econometric methods. 

The quantitative analysis is 

then complemented with a 

descriptive analysis of other 

market outcomes (e.g. market 

share developments). The 

effect on prices is identified 

by comparing the actual 

outcome after the merger to 

the hypothetical outcome 

which would have occurred in 

the absence of the merger 

(the counterfactual scenario). 

Hence, the relevant 

comparison is not a simple 

"before and after" comparison 

(where market prices are 

compared before and after 

the merger) but a comparison 

of the prices after the merger 

and the prices that would 

have likely prevailed in the 

absence of the merger.  

The difference between a "before and after" comparison and a 

comparison between the merger and a counterfactual scenario is 

important. The European mobile telecom sector, over the period 

analysed, was characterized by a falling trend in prices, partly 

reflecting a common decrease in network costs. Hence, observing 

lower prices post-merger would not necessarily rule out possible 

anti-competitive effects, as prices might have fallen even further 

in a less concentrated market. To account for these 

developments that are unrelated to the mergers, the  estimation 

methods of the study effectively compare the price evolution in 

the country of the analysed merger (affected country) with the 

evolution in a number of countries where no structural changes 

took place over the same period (control countries). 

The econometric analysis of the study adopts two main 

estimation methods. The first is the difference-in-

http://ec.europa.eu/competition/publications/reports/expost_evaluation_competition_policy_en.pdf
http://ec.europa.eu/competition/publications/reports/expost_evaluation_competition_policy_en.pdf
http://ec.europa.eu/competition/publications/reports/kd0215836enn.pdf
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differences (DiD) approach, a method widely used in the policy 

evaluation literature and for ex post evaluation of mergers. The 

study contains two DiD specifications. The first specification 

(Base specification) assumes that all countries share the same 

common trend in prices (controlling for other time-varying control 

variables as well as time- and country-specific fixed effects). 

However, in both case studies the prices of the affected countries 

in the pre-merger period do not always follow the same trend as 

the average price development of the control countries (this is a 

check that is usually required in DiD studies to assess whether 

the price developments in the control countries can be a 

reasonable benchmark for the price development in the affected 

country absent the merger).  The second DiD specification (Trend 

specification) seeks to account for different price developments 

in the control countries, and provides an indication of how 

sensitive the results are in light of the observed differences in 

the price trends of the control countries.  

The second estimation approach is known as the synthetic 

control method. This methodology constructs the hypothetical 

prices of the affected country in the absence of the merger by 

weighting the prices of a selected sub-sample of control 

countries (synthetic control). The sub-sample of countries and the 

weights are selected so as to best approximate the pre-merger 

evolution of prices (and other predictors) in a given affected 

country. The merger effect is then identified as the difference 

between the post-merger price of the affected country and that 

of the synthetic control.  

For both methods the report discusses to what extent firm 

conclusions can be drawn from the estimates (i.e. their statistical 

significance) in light of two factors affecting the analysis. First, 

the study analyses in turn only a single affected country. Second, 

it uses a relatively small sample of control countries (in statistical 

terms). These two factors raise methodological issues (discussed 

in the report) that need to be carefully considered when 

assessing the statistical and economic significance of the 

estimates.  

A specific challenge of studying the mobile telecom industry 

relates to the complex nature of the prices forming the tariff 

plans. Consumers do not generally pay a single linear price; 

rather they purchase a bundle of mobile telecommunications 

services (voice calls to mobile and fixed numbers, text messages, 

and data services) each with its own price3. The challenge is then 

to derive a reliable index summarizing the prices of available 

tariffs in a meaningful way. The price index used in the study 

captures for each tariff the monthly bill hypothetically paid by a 

customer (expenditure) for pre-defined consumption profiles4.  

                                                             
3  A mobile tariff is usually characterized by a monthly fee that includes a 

certain quantity of services, plus a set of unit prices that specify the 
cost of "out of bundle" mobile services (as well as other fees like the 
one-off set-up/connection fees). 

4  For each consumption profile the study focuses on the four tariffs that 
lead to the lowest monthly bill, assuming that the hypothetical 

 

To account for heterogeneous preferences of customers, the 

analysis considers three consumption profiles (i.e. consumers 

with low, mid and high usage), hence three expenditure levels, 

and estimates the effects of the mergers for each of these 

profiles. Further, to isolate price effects from usage effects the 

price index considers a constant usage pattern which remains 

fixed over the period under investigation (for each consumer 

type)5. 

Analysis of the T-Mobile/tele.ring merger in 
Austria 

The first merger case analysed in the study is the acquisition of 

the Austrian mobile operator tele.ring by its competitor T-Mobile. 

This transaction was cleared in April 2006 subject to structural 

remedies after an in-depth investigation by the European 

Commission (EC). 

Table 1: MNO market entry and subscriber market share (Austria) 

  
Year of 
market 
entry 

Market share 
before merger 

(Q1/2006) 

Mobilkom 1993 40% 

T-Mobile 1997 24% 

Orange 1998 20% 

tele.ring 2000 12% 

H3G 2003 3% 

  

At the time of the merger (see Table 1) there were five mobile 

network operators (MNOs) active on the Austrian market: 

Mobilkom Austria (the incumbent with a market share of around 

40%); T-Mobile (24%); Orange (20%); tele.ring (12%) and 

Hutchison 3G (or H3G, with a market share of 3%, having just 

entered the market in 2003). 

T-Mobile and tele.ring were, respectively, the second and fourth 

largest operators. In terms of broad market developments, the 

years immediately before the merger were characterized by 

Mobilkom and T-Mobile losing market share to the advantage of 

the rival operators. The Commission's investigation concluded 

that tele.ring was the most aggressive player in the mobile 

market and exerted competitive pressure especially on T-Mobile 

and Mobilkom. The proposed transaction raised serious 

competition concerns and was approved after T-Mobile offered a 

package of commitments which consisted of the transfer of parts 

                                                                                                       
consumer characterized by that profile of consumption would likely 
select the tariff that minimized her/his expenditure. 

 
5  Notably, data consumption is not considered in the index calculation as 

data bundles were just being launched during that period. Consumption 
profiles are kept constant over time; however different countries have 
different consumption profiles, so as to select the tariffs that are more 
relevant for each country. 
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of tele.ring’s spectrum and of mobile telecommunication sites to 

H3G and Orange.  

The objective of the econometric analysis is then to estimate the 

market-wide price effect of the merger including the impact of 

remedies6. In particular, the analysis looks at both short-term 

(one year after the merger) and medium-term (the second year 

after the merger) effects of the merger to allow for changes of 

the merger effect over time (also in relation to the remedies 

implementation). In the study, the econometric results are also 

complemented with some descriptive analysis of the evolution of 

the market shares and of the relative price positioning of the 

different operators. 

 

 

Figure 1: Average price comparison Austria vs Control countries –

Mid basket 

In addition to the main approaches to estimate the effect of the 

merger, the study also considers a series of alternative analyses 

to test the robustness of the estimates to variations in the 

underlying data (type of tariffs considered, estimation of the 

basket of consumption, treatment of the pre-merger period). For 

all specifications the report mostly estimates negative price 

effects associated with the remedied merger. This conclusion is 

also suggested by visually comparing the Austrian price and the 

average price estimated for the control countries as shown in 

Figure 1. The estimates that are considered more reliable range 

from -20% up to -2%, both in the short term and in the medium 

term. Given the differences across the specifications, it is difficult 

to draw conclusions on the magnitude of the negative estimated 

effects and to firmly conclude that the merger (as modified by 

the commitments) was associated with a significant relative price 

reduction. Nevertheless, based on these results it is possible to 

                                                             
6  The ex post evaluation does not allow the effect of the unmodified T-

Mobile/tele.ring merger to be properly separated from the effect of the 
commitments, although it took more than one year for the 
commitments to be fully implemented.  

exclude that the merger resulted in (significant) price increases 

relative to the control countries.  

The relatively low precision of the estimated price effects is not 

surprising, given the relatively small sample of control countries 

that are compared to only a single affected country. In particular, 

idiosyncratic price developments in some of the countries may 

also affect the results. 

The finding that the merger was not associated with a price 

increase may be due to a number of factors. In particular, the 

structural commitments offered by the merging parties are likely 

to have strengthened the smallest two operators (Orange and 

especially Hutchinson), as market developments after the merger 

appear to show. 

Analysis of the T-Mobile/Orange merger in the 
Netherlands  

The second transaction analysed in the report is the T-

Mobile/Orange merger in the Netherlands. This merger was 

cleared without commitments by the Commission in August 

2007. 

Table 2: MNO market entry and subscriber market share (the 
Netherlands) 

 

Year of 
market 
entry 

Market share 
before merger 

(Q3/2007) 

KPN 1994 39% 

Vodafone 1996 21% 

T-Mobile 1997 14% 

Orange 1997 12% 

MVNOs n.a. 15% 

  

Prior to the T-Mobile/Orange merger, KPN was the market leader 

with a retail market share in terms of subscribers of roughly 39% 

(see Table 2). Other MNOs active in the mobile 

telecommunications market of the Netherlands were Vodafone, 

with 21% subscriber market share, T-Mobile (14%), and Orange 

(12%). With the acquisition of Orange, T-Mobile became the 

second largest MNO in the Netherlands with a market share 

exceeding 25%.  

Compared to many mobile telecommunication markets in Europe, 

one distinguishing feature of the Dutch mobile telecom market 

was the fast-growing presence of the mobile virtual network 

operators (MVNO) segment. By the time of the T-Mobile/Orange 

merger in 2007, the combined MVNOs market share was around 

15% of the retail mobile telecom market. This observation is 

reflected in the clearance decision of the T-Mobile/Orange 

merger, which points to the strong presence of the MVNOs as one 

of the factors countervailing the possible loss of competition 
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from the reduction in the number of MNOs in the Dutch mobile 

telecom market. 

One important specificity of the Dutch case study is that the T-

Mobile/Orange merger was preceded by another merger between 

KPN and the by then fifth-largest MNO Telfort, which was 

unconditionally cleared in August 2005 by the Dutch competition 

authority.  

How to properly account for the earlier KPN/Telfort merger 

represents one of the challenges of the analysis when 

quantifying the price effects associated with the T-Mobile/Orange 

merger. The earlier concentration may have affected the retail 

prices especially in the period prior to the T-Mobile/Orange 

merger, and consequently may affect the estimated price effects 

of the concentration under study. The study attempts to limit the 

confounding effect of the KPN/Telfort merger by shortening the 

pre-merger period. This, however, may still not fully eliminate 

possible spill-over effects of the previous concentration. 

Accordingly, the study, in the interpretation of the results, 

discusses possible biases stemming from the KPN/Telfort merger. 

As in the Austrian analysis, the report considers the main 

approaches described above to estimate the price effects 

associated with the T-Mobile/Orange merger, as well as several 

variations to test the robustness of the results. Whilst after the T-

Mobile/Orange merger prices in Netherlands did not increase in 

absolute terms, the model estimates that prices did increase 

relative to the control countries. These developments are depicted 

in Figure 2, which shows a flatter development in prices in the 

Netherlands after the merger compared to the control countries 

(for the consumption profile of a medium usage subscriber). 

Taking into account the pre-merger developments and other 

country-specific factors, the price increases appear to be more 

pronounced for heavier users of mobile services, with estimated 

price increases in the range between 10% and 15%.  

 

Figure 2: Average price comparison the Netherlands vs Control 

countries – Mid basket 

However, it is difficult to firmly attribute these price increases to 

the T-Mobile/Orange merger especially in light of possible 

confounding effects of the earlier KPN/Telfort merger, as well as 

further specificities of the Dutch analysis. Nevertheless, the 

analysis provides indications that the T-Mobile/Orange merger, 

possibly together with the KPN/Telfort merger, may have led to 

price increases. As in the Austrian case, however, the precision of 

our estimates is limited. 

Conclusions 

The quantitative results suggest that the Austrian T-

Mobile/tele.ring merger as modified by the offered commitments 

did not lead to price increases in Austria. In contrast, mobile 

telecom prices in the Netherlands increased after the T-

Mobile/Orange merger compared to the control countries7.  

The observed price changes after the Austrian T-Mobile/tele.ring 

merger and the Dutch T-Mobile/Orange merger differ 

significantly, indicating that the effects of mergers in this sector 

likely depend on the specificities of each case (such as the 

intensity of competition between merging parties, the number of 

operators remaining after the merger, whether remedies were 

implemented after the merger, the nature of any remedies that 

were implemented, etc.).  

One important consideration for the interpretation of ex post 

evaluations of mergers is the role of merger control. As 

illustrated by the analysis of the Austrian T-Mobile/tele.ring 

merger, often only the effect of the merger as modified by 

submitted commitments can be estimated. Moreover, 

commitments will likely be imposed whenever the involved 

competition authority expects that the unmodified merger would 

cause significant anti-competitive effects. Therefore, if no 

significant anti-competitive effects are found for a merger which 

was conditionally cleared, this indicates that the remedies were 

sufficient for that case. Still, on this basis, it is not possible to 

establish whether the merger would have had anti-competitive 

effects in an alternative scenario with no commitments. On the 

other hand, if a remedied merger still entails significant anti-

competitive effects, this indicates that the remedies were 

insufficient.  

Also, given the numerous case specificities, the results of single 

case studies may or may not be relevant for the (ex-ante) 

assessment of future cases depending on the case characteristics 

and specificities.       

As discussed in this article, there are several reasons that make it 

challenging to identify the effect of mergers on prices. In 

particular, the effects of mergers may materialize exclusively in a 

single country. This implies that it is very difficult to separate 

                                                             
7  However, it cannot be firmly established that the observed price 

increases were caused exclusively by the T-Mobile/Orange merger, and 
some of the observed price increases may be associated with late 
effects of the KPN/Telfort merger. 
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unobservable effects (not related to the merger) which affect 

prices in the country where the merger took place from the 

effects of the merger. This issue is particularly relevant when 

analysing mergers in the mobile telecoms industry, as pricing is 

often set at national level, so that the merger effects materialize 

often uniformly in the country where the merger took place.  In 

addition, there may be structural differences across countries 

which affect the price level and which are difficult to control. 

Also, prices in all countries appear to be substantially affected 

over time by idiosyncratic effects which generally reduce the 

precision of the econometric model. 

The joint study of the Commission, the Austrian telecom regulator 

and the Dutch competition authority also clearly shows the 

importance of having access to reliable data in order to carry out 

a proper ex post evaluation. Often, the data must cover not only 

those markets in which the relevant merger took place but also 

suitable control markets (from a geographic or also product 

perspective) in which no intervention occurred8. 

Finally, the study was assessed by two independent academic 

experts with expertise in ex post evaluation and industrial 

economics. Based on this experience, close cooperation with 

academic experts can be said to be valuable for retrospective 

studies carried out by competition authorities. 

                                                             
8  Due to data limitations it was not possible to study the effect of the 

analysed mergers on other parameters relevant to competition 
assessment, like network quality. 


