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O. INTRODUCTION  
As indicated in the outline of this seminar the topic of this paper is a general introduction to European civil 
society and its role in the European integration process. Therefore, a brief a definition of civil society is 
presented and its developments, structures, channels and addressees of influence in the European Union are 
analysed. The presentation concludes with the most prominent and current example of European integration: 
�The Convention on the Future of Europe�. Regarding these topics the focus is put on two mayor questions: 

• To what extent can we really speak of a European civil society? 
• What impact did and does it have on the European integration process? 

But first of all, one has to ask what �civil society� is. 
 
1. CIVIL SOCIETY - TERM AND CONCEPT 
Looking through the current relevant literature on this topic you will find a vast number of definitions.  
Throughout history the definition has oscillated between a state-centric and a state-opposed perspective; 
between a descriptive or normative interpretation.2 The confusion about the meaning of this frequently misused 
term and its use as a �political myth�,3 requires us to find a proper definition. We must find out how civil 
society is constituted and what its functions are. As the term is usually associated with individual states, we will 
also need to discuss its different nature in the European Union. 
 
1.1 The Rediscovery of Civil Society in Europe 
The political changes in the 1980s in Eastern and Central Europe and in Latin America4, which opposed 
dictatorship or authoritarian rule, brought the concept of civil society back into the centre of the political debate 
in Europe.5 In these two regions civil society is described as a space protected from the state,6 and is broadly 

                                                 
1 The following article is the extended version of an intervention at the Seminar �Establishing Consultation Mechanisms with Civil Society 
in Integration and Trade Initiatives: A Dialogue between the Andean Community and the European Union, Lima, July 1-2, 2003. For further 
comments: jana.fleschenberg@gmx.de. 
2 See for brief historical introductions to the concept of civil society: Brix 1999; Kocka 2000. 
3 Quoted in Salazar 2000: 26; see also Kocka 2000: 21; Rucht 2001: 19. 
4 See generally about civil society in Latin America: EESC 1999b; Hengstenberg/Kohut/Maihold 2000. 

 102
5 See Kocka 2000: 18. 
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seen as a positive phenomenon of democratic emancipation. This positive interpretation was also transmitted to 
Western European societies, where it was confronted with a growing scepticism towards the traditional social 
and welfare state which is burdened with the processes of globalization and a loss of problem-solving capacity.7 
In the European Union the term has evolved since the 1990s to a key word with regard to new forms of 
governance and legitimacy. It serves as an idea of how to bridge the gap between citizens and the European 
Union.  
 
1.2 Working Definition of Civil Society 
In this paper a very broad interpretation of civil society will be used. In a general definition, civil society is seen 
as the sum of all organised structures within a society that do not belong to the state or are dependent on the 
state. Civil society tries to achieve collective goals and to represent certain (marginalised) groups or interests of 
society.8 According to this explanation civil society creates �civic space�.9 This interpretation does not define 
the relationship between civil society and the market forces. Therefore I prefer to use the term �third sector�10 as 
a synonym for civil society. That means that civil society fills a space left by state and market forces. Civil 
society is neither strictly separated from the state nor the market. One can even argue that civil society needs a 
democratic state and the rule of law11 and that a market economy is essential for the full development of civil 
society.12 Furthermore, civil society acts as a link or an intermediary between individuals, the market and the 
state by building up networks and participating in an open and democratic discourse.13 Thus, surpassing a more 
representative democracy in favour of a more participative democracy.14  
From a normative perspective civil society has to fulfil the following criteria to allow its intermediary role 
within a democratic society: it has to accept a pluralistic model of society, it should be based on mutual trust 
and peaceful conflict-solving mechanisms, it should be able to cooperate with others and organise itself.15 
 
1.3 Functions & Membership of Civil Society 
Based on this broad definition, civil society fulfils a variety of functions within a democratic society determined 
by the rule of law. First of all, it identifies social problems, articulates them, and proposes solutions. Connected 
to this, it functions as an intermediary between the political and the non-political sphere, transporting its 
demands and ideas from the individual to the political domain. Civil society also contributes � as a socialisation 
function - to mobilize support for and participation in the political system.16 
Some argue that only non-governmental organisations (NGOs) pertain to civil society. Based on the preceding 
definition, membership of civil society can be broadened including all democratically structured organisations 
that represent organised interests within a society.17 That includes the already mentioned NGOs but also social 
partners such as trade unions, interest groups, for example consumer groups, churches, youth or family 
organisations etc.18 
But does civil society on the European Union level fulfil the before mentioned definition and functions?  

 
6 In Eastern Europe civil society was compared with the measure of resistance against the totalitarian claims of the state and is defined as the 
space of society which is not dominated by the state und which has to be further amended, see Ammon/Hartmeier 2001: 7; Brix 1999: 122; 
Kocka 2000: 18; Michalski 1991: 8; Rucht 2001: 19. 
7 See Brix 1999: 120-121; Kocka 2000: 20; Michalski 1991: 8. 
8 See for a similar definition Rangoni Macchiavelli 2000: 34; Rucht 2001: 20; Zepter 2001: 13. 
9 See Curtin 2001: 8. 
10 �The expression �third sector� is based on functional structuring of societies between the �state� and the �economy� which leaves a third 
space for self-organisation�; own translation quoted in Kocka 2000: 21; see also EESC 1999a: 8; Rangoni Macchiavelli 2000: 35; Shils 
1997: 13. 
11 Civil society needs a legal frame and democratic participative rights to develop completely, see Armstrong 2002: 112; Bauerkämper 2003: 
18; Brix 1999: 126; Kocka 2000: 24; Rangoni Macchiavelli 2000: 34. On the other hand, democratic state needs the socialisation forces of 
civil society (see below) to function properly. 
12 �The appearance and the success of market economies is at least facilitated by civil society structures or even enabled by them. Civil 
society is made up by social cohesion, trust and �social resources� that support market economies, but cannot be generated by market 
economies themselves. [...] Without the decentralisation of power and decision-making, which is typical for market economies, civil society 
has long odds�; own translation, quoted in Kocka 2000: 22-23; see also Brix 1999: 126. 
13 See Bauerkämper 2003: 9; Brix 1999: 120, 125; EESC 1999a: 5, 8; Heinelt 1998: 84; Kocka 2000: 22, 23, 26; Portantiero 2000: 34; 
Rangoni Macchiavelli 2000: 34. 
14 See Rucht 2001: 19. 
15 See also Bauerkämper 2003: 9; Brix 1999: 127; Ammon/Hartmeier 2001: 7; Salazar 2000: 30. 
16 See further Bauerkämper 2003: 11; Lauth 2003: 35-36. 
17 There are many more criteria like the non-profit character of civil society organisations but that can be questioned for example for trade 
unions which try to increase the profit of their members. Therefore I will not consider those criteria within this presentation, see further 
EESC 1998: 2. 
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18 See also Armstrong 2002: 107-108; EESC 1999a: 9; Nölke 1997: 7; Rangoni Macchiavelli 2000: 35; Rucht 2001: 20. 



BOLETIN LATINOAMERICANO DE 
COMPETENCIA 

UNIÓN 
EUROPEA 

BOLETIM LATINO-AMERICANO DE 
CONCORRÊNCIA 

 

 

                                                

1.4 Civil Society in the European Union 
Some argue that the European Union lacks a real European civil society.19 Beyond the sphere of some European 
elites or technocrats there is neither a European identity nor a European public.20 This lacking, civil society was 
and still is limited to the national level.21 Therefore, the European Union is often said to have a �democratic 
deficit�.22 This is often perceived as a gap between people and the decision-making process on the European 
Union level.23 
A European civil society has to fulfil two additional functions: 

• European civil society has to connect the national with the European level, creating opportunity 
structures for participating actively in EU-politics thereby decreasing the democratic deficit of the 
EU.24  

• Second, civil society has to create its own sphere of European public, thus contributing in a medium- 
or long-term view to the development of a European identity and public sphere.25  

As civil society is not a static system, it seems more suitable to use the term of Europeanization to describe the 
dynamics of civil society,26 and also its developments in the political system of the European Union. This latter 
is described as a dynamic system �sui generis�27 because of its multi-level structures. During the integration 
history more and more competences have been shifted to the EU, furthermore, competences of the EU-bodies 
have been modified and increased significantly,28 generating the need for civil society to adapt constantly to 
these changing structures.29 
 
2. CIVIL SOCIETY IN EUROPE - PAST AND PRESENT 
But despite these constraints � the lack of European public or identity, the multi-level and dynamic structure of 
the European Union - it is the only regional integration form that shows such a dense network of transnational 
organized civil society, exceeding even international organizations.30 One major trend has become obvious in 
the development of civil society in the European Union: it follows the path drawn by the integration process of 
the European Union.31  
If we think today about civil society in Europe we have a multicoloured rag rug of different groupings, 
associations and organisations in mind. But civil society in Europe was until the beginnings of the 20th century 
limited to a minority of society. Women, workers and other groups have been excluded because they were not 
seen as citizens.32 During the 19th and the beginnings of 20th century civil society had to become more 
democratic itself. In the first half of the 20th century, it was nearly extinguished during dictatorial periods.33 
Today, civil society is not limited to certain social groupings or classes and is constantly amending its 
membership.34 
How did civil society develop in the context of the European Union integration process after the World War II? 
Already in the 1940s and the early 1950s social movements opposed the European divide caused by World War 
II. They tried to develop new strategies for Europe relying on the principle of supranationality, common 

 
19 See Rumford 2001: 205, 207; see differently Schmuck 2003a: 163. 
20 As indicators we consider that there is no European-wide media, that national media only reports about outstanding European events, what 
leads to a lack of European political visibility and strengthens the impression of a democratic deficit of the EU, see also Armstrong 2002: 
105; EESC 1999a: 10; Kohler-Koch 1997: 3. 
21 See Kielmansegg 1996: 57; Richter 1997: 37-38; Rucht 2001: 21. It is further argued that European identity might also develop on the 
basis of a community of communication, shared experience or memory. As already outlined before there is no such communication 
community. The memory is limited to the national level and a common experience is still very restricted, so that we can rather talk of a lack 
of European awareness, see EESC 2001a: 4; Heinelt 1998: 89. Another argument is that the EU lacks a common language (�lingua franca�) 
which hinders the creation of a European public, see Zepter 2001: 16. In the best case, we can detect a �Elitenöffentlichkeit� (elite public), 
quoted in Schuppert 2001: 24; see also Bieling 2001: 6. 
22 See EESC 1999a: 2; Heinelt 1998: 80, 82; Kaelble 2000; Richter 1997: 40; Rumford 2001: 210. 
23 See Armstrong 2002: 102. 
24 See Armstrong 2002: 105; Heinelt 1998: 82, 83; Rumford 2001: 209; see also the Whitepaper on Governance (2001) issued by the 
Commission that also argues for a stronger connection with civil society; available at http://europa.eu.int/comm/employment_social 
/fundamental_rights/pdf/civsoc/whitepap_en.pdf. 
25 See for this argumentation also Bauerkämper (2003: 14) who claims that civil society - through the building of networks and regular 
interaction between the different components of civil society - creates collective actors and public spaces for action; see also Platzer 2002b: 
411. 
26 See for this argumentation also Schuppert 2001: 24. 
27 See generally Jachtenfuchs 1997: 15. 
28 See Kohler-Koch 1996: 197; 1997: 2, 3s. 
29 See Zepter 2001: 14. 
30 See Platzer 2002b: 410. 
31 See Platzer 2002a: 267, 2002b: 409; Watson/Shackleton 2003: 96. 
32 See Bauerkämper 2003: 7, 15; Kocka 2000: 30, 32. 
33 See Kocka 2000: 32-33.�s 

 104
34 See Bauerkämper 2003: 15. 
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symbols and public actions to overcome the divide between European nation states. Their different 
constitutional proposals for Europe culminated in the summit of Den Haag in 1948, opening a space for the later 
establishment of the European Community for Coal and Steel (ECCS) and its mainly supranational 
institutions.35 These European movements lost much of their dynamics during the 1960s and 1970s without 
being replaced immediately by a European civil society.36 Already before the first treaties that generated the 
ECCS, nearly 30 European associations emerged.37  
With the creation of the European Coal and Steel Community in 1951 and the Common Market in 1958 through 
the European Economic Community a first wave of Europeanization of interest groups began, focussing mainly 
on the economic sphere and on the coal and steel industry that were integrated through these treaties. National 
associations from the industrial, economic and commercial sector founded new European associations such as 
UNICE, the Union of Industrial and Employers� Confederation of Europe, CEEP, the European Centre of 
Enterprises with Public Participation and COPA, the Committee of Professional Agricultural Organisations. 
Yet, we cannot speak of a complete Europeanization of civil society as these associations represented mainly 
economic interests representing only one part of civil society. This was due to the dominating economic focus 
of European integration at that time. Another factor which obstructed the Europeanization of civil society, 
especially at the beginning of the European integration process, has been the dominance of different national 
customs, structures and traditions of civil society that made and still makes the formulation of common political 
goals and, therefore, the integration into a European civil society much more difficult.38  
With late 1970s, but mainly during 1990s an immense growth and differentiation of civil society groups was 
observed, mainly due to two developments:  

• The integration of new policy areas, including a shift of competences towards the European Union, 
• The uprising of civic awareness for certain transnational problems, for example in the field of 

environmental protection. Leading to the creation of new civil society groups, networks and 
associations such as the European Environmental Bureau (EEB).39  

This evolution watered down the economic focus of civil society in favour of social and ecological questions.40 
The social sector illustrates these trends: Since the mid 1990s a huge number of European platforms were set-
up, such as the European Youth Forum, the European Women´s Lobby (EWL), the Platform of Social NGOs or 
the Permanent Forum of Civil Society.41 An important factor is that many of them were founded with help from 
the European Commission, receiving special funding for their events such as the 1995 established Permanent 
Forum of Civil Society or the 1992 created Round Table of Charitable Social Welfare Associations 
(ETWelfare). The latter obtains financial resources from the European Commission to facilitate the cooperation 
between the different national welfare associations by various pilot schemes.42 Another typical phenomenon can 
be seen in European associations or platforms being set up for the preparation of European events such as the 
Platform of Social NGOs which was initiated to prepare the work of the European Social Policy Forum in 
199643 or in opposition to European events such as the Forum on Civil Society which evolved as a 
counterbalance to the Inter-governmental Conferences of the 1990s.44  
Parallel to that sort of sectoral differentiation of civil society we can observe, especially during the 1990s, a 
horizontal growth that led to the inclusion of civil society representatives from the accession countries. 
Furthermore, networks were built with civil society organisations from other continents.45 
In 1970 an estimated number of 250 European associations were active in Brussels. This number had doubled 
by 1980. Today, the figures vary between 1.000 and 3.000 civil society representations, including a variety of 
lobby groups which all try to have their say in and receive relevant information for their members from 
Brussels. They represent the large range of organized interests.46 But despite these differentiation trends, 

 
35 See Kaelble 2000: 253; Kaelble argues that the beginning of the European integration process would not have been possible without the 
participation of �European civil society� respectively without a intense debate within this civil society, Kaelble 2000: 254. 
36 See Kaelble 2000: 256. 
37 See Platzer 2002b: 411. 
38 See Kaelble 2000: 258-259; Watson/Shackleton 2003: 96. Kaelble argues that the period of the 1960s and early 1970s can be seen as a 
�period of standstill� with regard to the Europeanization of civil society but during which national systems harmonized, see Kaelble 2000: 
259-260. 
39 See Kaelble 2000: 266; Kohler-Koch 1996: 203; Tömmel 2003: 191; Watson/Shackleton 2003: 96. 
40 See Bieling 2001: 6. 
41 See Diekmann 1999: 305. 
42 See Alhadeff/Wilson 2003: 4; EESC 1997: 17; Kendall 2001: 5; Schmuck 2003b: 13; The whole amount of NGO-co-financing inside and 
outside the EU reaches 1 billion euro, see Watson/Shackleton 2003: 100. 
43 See EESC 1997: 17. 
44 See Curtin 2001: 2. 
45 See Diekmann 1999: 306; Platzer 1997: 273; Schmuck 2003: 162-163. 
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46 See Kaelble 2000: 256; Platzer 2002b: 409-411; Schmuck 2003: 162; These figures deviate extremely because of different interpretations 
of what pertains to civil society, a detailed list for the period of the 1990s (Appendix 1), including next to NGOs, interest groups etc. also 
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economic interests are still dominant in the European Union making up to 95% of the European associations in 
Brussels.47  
One major trend prevails: Europeanization of civil society follows the path drawn by the integration of new 
policy areas into the decision-making process of the European Union.48 Therefore, Europeanization of civil 
society is a more reactive process, sometimes lacking proper initiatives.49 Therefore, having only limited 
influence on the general development of European integration50 which was decisively shaped by nation-states 
and few economic elites.51 
One might also argue that building up network structures on the European level requires a lot of financial and 
human resources which hinder mainly grass roots or smaller non-profit organisations from transferring their 
interests to the Brussels� stage. Funding and technical advice by the European Commission52 might be seen as 
an appropriate cure to this malaise, but it puts into question the independence of organisations receiving funds 
from the Commission.  
A second trend that can be observed is the increasing professionalism of interest representation through the 
establishment of consulting offices.53 Offers for special training courses on how to lobby effectively in the 
European Union and how to raise funds serve as a further example for this development. A �lobby industry� has 
emerged.54  
A third trend is that many interest groups are positioning themselves as political consultants instead of 
exercising political pressure. That decreases the need to exert influences via public campaigns55 and creates the 
risk of establishing intransparent structures limiting possibilities for developing a real European civil society. 
 
3. EUROPEANIZATION OF CIVIL SOCIETY - BECOMING A THIRD FORCE IN THE EU?56 
Regarding the before mentioned constraints, we will now focus on three central indicators for analysing the 
Europeanization of civil society and its influence on the European integration process: the structures, i.e. 
organizational forms of civil society, the principal channels of influence and the main addressees of civil society 
groups in the EU showing that the central constraint to Europeanization of civil society and its influence on 
European integration lies in its own heterogeneity.  
 
3.1 The Structure of Civil Society57 
Parallel to the increasing number of policy subjects dealt with, we can observe a great variety in size, internal 
and external structures of civil society organisations in Brussels.58 Next to single representation of civil society 
groups, we can find two further forms of representation in the EU:  

• Networks59 that aim at informing their members and coordinating their work. These networks lack 
centralised and hierarchical internal structures. 

• European umbrella organisations that are constituted by national associations, having their own legal 
personalities, own representation and staff in Brussels60 but differing significantly regarding their 
autonomy vis à vis their national basis. 

 
local or regional administrative bodies, media etc., intends to show the great diversity of actors present on the Brussels�s stage. Despite these 
dynamics detailed empirical analysis of the development of European civil society is still lacking, see Curtin 2001: 19; Kaelble 2000: 266. 
47 See Tömmel 2003: 192; Watson/Shackleton 2003: 90-91. 
48 See Kohler-Koch 1996: 198; Platzer 2002b: 412-413. 
49 See Kaelble 2000: 256-257. 
50 See Platzer 2002b: 413. 
51 See Rucht 2001: 21. 
52 See further Schmuck 2003b: 13. 
53 See Platzer 2002a: 270. These consulting offices also work for companies and interest groups outside the EU, for example in Japan and 
the US, see Platzer 2002b: 410.  
54 See Diekmann 1999: 305. 
55 See Diekmann 1999: 305; 2000: 290. 
56 See generally Platzer 2002a / b. 
57 Apart from this general structuring of civil society representation on the European level a deeper analysis of the availability of relevant 
resources and internal organisation is required to explain different potentials of influence of civil society organisations, see further Platzer 
2002b: 414. 
58 See also Armstrong 2002: 113. 
59 �Policy-networks are [�] defined as mainly informal (but also formal) interaction between actors, mostly organisations or individuals (as 
members of organisations) with different, but interdependent interests which try to solve a common problem on a decentralised, non-
hierarchical level�; own translation, quoted in: Héritier 1993: 432-433. 
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60 Umbrella organisations have often a President or a Council constituted by the presidents of the national associations at their top. This 
Council has a decision and coordination function. Subordinated are (permanent) representatives from the member associations. As a third 
level a secretariat or working committees staffed with own personal serve to cope with the daily work, see for example UNICE; see Teuber 
2001b: 89-90, see also footnote 62. 
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From a historical perspective we can conclude that during the early stages of European integration in the 1950s 
and 1960s civil society representations were constituted to a great extent as �round tables�, clubs or rather loose 
associations that were meant to allow an exchange of information between the participants. During the 1970s 
and the 1980s along with diversification of civil society in the EU, trends of building stronger relationships 
between these groups became visible, first in the form of networks and later, since the 1990s, increasingly as 
associations that act as transnational pressure groups.61 
From a functional perspective we can argue that networks are best suited to represent the pluralism of civil 
society interests on the European level. They are made up by a greater number of smaller entities on local, 
regional and national levels, for example in the field of environmentalist and social NGOs and also 
organisations for consumer protection.62 They are also more flexible to adapt to the dynamic and complex 
structures of the EU and require lesser internal agreement processes between their usually heterogeneous 
members,63 but might serve as a starting point for further organisational integration within civil society.64 For 
these networks, the Internet has become an important platform for communication and information, not only 
between members but also with the interested public.65 On the other hand, European umbrella organisations, 
due to their aim to formulate common positions, are able to exert greater influence on the European decision-
making process because they represent the aggregated will of their national members.66 An example is the 
Committee of Professional Agricultural Organisations. But only few umbrella organisations, mainly in the 
economic sector, receive a direct mandate from their member associations and can therefore negotiate from a 
strengthened position with the EU institutions (see Chapter 3.2).67 
The Committee of Professional Agricultural Organisations, COPA, is widely seen as a success story of 
European association building and is often cited as an example of so called �Verbandsmacht�.68 Due to its 
success in aggregating the various national interests into one umbrella organisation, it has gained a strong 
influence on the agricultural policy of the European Communities.69 Another example of such a structure is 
UNICE that can be also characterised by a strong European organisational structure and in combination with 
this a strong influence on the political process of the EU (see Chapter 3.2).70 That does include possessing huge 
human resources in Brussels as they are staffed with mainly with 5 up to 30 people. To a large extent, they still 
remain dependent on national resources, see for example the European Trade Union Confederation (ETUC) or 
the European Federation of Pharmaceutical Industry Associations (EFPIA).71 In general, national resources, 
interests and representation on the national level are still the decisive elements of European associations (see 
Chapter 3.3).72  
Despite strong tendencies of building and intensifying European networks or umbrella organisations,73 another 
trend becomes obvious if we look for example at the trade unions integrated into the ETUC since 1973.74 Its 
member trade unions show a high degree of heterogeneity by coming from different sectors and having different 
political backgrounds. Therefore, they are represented not only through the ETUC but also by individual offices 
in Brussels. An example is the Federation of German Trade Unions.75 This trend is a typical phenomenon as 
umbrella organisations try to generate common positions. This task requires finding a common denominator; 

 
61 See Platzer 2002b: 414; Teuber 2001b: 89. 
62 As examples for the creation of network structures serve the European Employers Network (under the leadership of UNICE) or the 
European Environmental Bureau that include more than 130 environmental member organisations from 24 European countries � including 
all European Union member states with Brussels as the headquarter for communication and coordination but otherwise decentralised 
structures; see Platzer 1997: 274; Teuber 2001: 92; www.eeb.org. See for further examples the Permanent Forum of European Civil Society 
(www.europa-jetzt.org), the Social Platform (http://www.socialplatform.org/code/en/hp.asp), Friends of the Earth Europe (FoEE, 
http://www.foeeurope.org); Alhadeff/Wilson 2002: 5. 
63 See Tömmel 2003: 199. 
64 See Schuppert 2001: 26. 
65 See Diekmann 2000: 290; Watson/Shackleton 2003: 104. 
66 See Platzer 2002b: 415; Teuber 2001b: 93. 
67 See Heinelt 1998: 92; Platzer 2002b: 415. 
68 See Kohler-Koch 1996: 193. 
69 See Heinelt 1998: 91; Tömmel 2003: 189. 
70 See Tömmel 2003: 190. That is also explained by the fact of European integration being still mainly focussed on the economic sphere, see 
Tömmel 2003: 190. 
71 See Tömmel 2003: 192; only COPA with 50 and CEFIC (European Chemical Industry Council) with 100 employees in Brussels do 
exceed these figures, see Tömmel 2003: 192; see also Platzer 2002b: 414. 
72 See Kohler-Koch 1996: 207; Teuber 2001b: 93, 114; Tömmel 2003: 193. 
73 See Platzer 1997: 273. 
74 A great number of national and sectoral unions established already since the 1950s associations on the European level. Some of them 
merged into the ETUC (European Trade Union Confederation). But it took until the late 1980s until nearly all trade unions united under 
the roof of the EGB. Therefore, and especially in comparison with UNICE, the ETUC was considered only as a weak association form 
during the 1970s; see Kaelble 2000: 256. 
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but decreases the space for national or particular interests and ideas. This explains why the number of single 
representations in Brussels increases (see Appendix, Table 1).76  
Such form of dual and even multiple representation in Brussels77 by single offices - often in the form of �one-
man-offices� - and membership in European networks and associations is a typical trend of interest 
representation in the EU. On the one hand, it represents the already mentioned pluralistic structure of civil 
society, and also offers a high degree of specialisation. On the other hand, the immense number of 
representations and their diversity, aggravates cooperation with EU-institutions,78 and puts their influence on 
EU-politics into question.  
Which channels do allow civil society to influence EU-politics?  
 
3.2 The Channels of Influence 
We can distinguish five major channels used to influence the European decision-making process: 

• Public campaigns,  
• Informal contacts or ad hoc consultation with single members of EU-bodies (see chapter 3.3),  
• Cooperation with EU institutions within an extensive number of committees, in which civil society 

representatives play an advisory role but do not have a regular, or only semi-institutionalized access79 
(see chapter 3.3), 

• Regular, institutionalized contacts on a legal basis, such as the social dialogue with own legal basis,  
• Institutionalized contacts via special consultative bodies such as the Economic and Social Committee 

(EESC) representing a more corporate80 model of interest mediation.81 
Campaigns with a high degree of publicity are only rare events82 because their organisation requires a large 
amount of resources. 
As mentioned before, business associations with strong internal organisation at the European level, such as 
UNICE, traditionally have a great say in Brussels. With the establishment and broadening of membership of 
ETUC, the trade unions have also become increasingly important interlocutors on European level.83 As a 
reaction to these developments, the Treaty of Maastricht (1993) established regular consultation mechanisms, 
the social dialogue, between the European Commission and the so-called �social partners�: UNICE, ETUC, 
CEEP. These organisations gained a decisive role in the fields of social and labour policies.84 Their 
competences include reaching autonomous agreements with the European Commission (see Art. 138-139 TEC). 
This has changed the role of the social partners decisively: they are no longer limited to a mere consultative 
function but have assumed power and the status of �decision-makers�.85 But social dialogue is often paralyzed 
by the heterogeneity and opposite interests of its members. This becomes obvious when looking at the European 
Commission�s attempt to foster social dialogue in the field of regional policy.86 Furthermore, social dialogue is 
still an isolated example for the integration of civil society representatives as �co-responsible partners in 
[European] governance�.87 

 
76 See Diekmann 1998: 291; Teuber 2001b: 89. 
77 Dual representation of civil society is a typical phenomenon in the EU, see Kohler-Koch 1996: 199; Platzer 1997: 274; see for further 
forms of civil society representation in Brussels Teuber 2001b: 112. 
78 See EESC 2000: 4; Diekmann 1998: 291; Tömmel 2003: 192-193. 
79 The role of committees as channels of influence varies between their roles in the policy-cycle (decision-preparation or �implementation 
for example), whether consultation is compulsory or not and as a third factor to which EU institutions they belong. In general it can be said 
that they lack nearly all institutionalised procedures of accession, see further Curtin 2001: 14-15. 
80 Neo-corporatism is defined as �a specific mode of governance [�] that controls the conduct by mutual commitment for a cooperative 
politics through (mostly informal) bodies. The state is obliged to follow a certain mode of conduct whereas the associations are committed to 
enforce the respective behaviour by their members�; own translation, quoted in Kohler-Koch 1996: 204. That would not only require a 
strong mandate for negotiation for the European umbrella associations but also a strong influence and even dominance on their members. 
Both are lacking in most cases of European umbrella organisations. 
81 See as a further example the Committee of Regions (CoR). 
82 See for example the protests in 1999 after the Commission had announced to shorten its financial support to NGOs, see Alhadeff/Wilson 
2002: 5. 
83 The Europeanization of trade unions was particularly hindered by different national traditions, diverging interests and political ideologies, 
which still played a decisive role after the creation of the ETUC and still slow down the Europeanization process, see Kohler-Koch 1996: 
195-196; Teuber 2001b: 91; Tömmel 2003: 190. It was the European Commission itself who fostered the role of trade unions on the 
European level due to the fact that there was a strong representation of business interests; see Kohler-Koch 1996: 202. 
84 Platzer 2002a: 269; 2002b: 413. 
85 See Armstrong 2002: 123; Platzer 1996: 270; 2002a: 269, 2002b: 410-420. 
86 See Diekmann 1999: 305; 2000: 289; Platzer 1996: 269. 
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In parallel to the increase of rights of the social dialogue and the growing number of civil society 
representatives on the European stage, demands have increased to institutionalise a civil dialogue88 with a 
proper legal basis. It is argued that such a civil dialogue is the most appropriate way to deal with the democratic 
deficit of the European Union. It aims at a broader participation of organized civil society89 in the decision-
preparation phase. It is widely seen as a contribution to the principle of subsidiarity and is seen to foster the 
awareness of Europeans for the political processes in Brussels, thus contributing to the development of a 
European public space and identity. This idea is widely supported by the European Commission.90 This would 
give those civil society representatives participating in a civil society dialogue an enhanced role in the European 
decision-making process.  
Another form of institutionalized civil society representation at the European level, is the Economic and Social 
Committee (EESC), which has formal consultative rights and therefore access to the European institutions as 
convened in the European treaties. The EESC is one of the early forms of Europeanization of civil society as it 
was already created in 1958. Traditionally, it included three types of actors: from the economic sector, the 
labour sector and a third sector called �various interests�. With the treaty reforms in Nice, these provisions have 
been modified by defining its members more generally as representatives from the economic and social sphere 
of civil society (Art. 257 TEC).91 The EESC�s function is mainly advisory. In the course of European treaty 
revisions the consultative rights of the EESC have been continuously amended therefore giving it the right to be 
heard in many EU policy fields.92 Its formal instruments consist of reports and official statements. The influence 
of EESC is limited particularly to the early decision-making phase (first reading in the cooperation and co-
decision procedure).93 An earlier consultation of EESC during the early decision-preparation stage in the 
Commission is still one of its demands.94 
Despite EESC�s widening of consultative competences, its role as a genuine civil society representative is 
hindered by three factors: 

• The statements of the EESC often represent only the smallest common denominator because of the 
heterogeneity of its members.95 This reinforces the already mentioned strategy of dual representation in 
Brussels.96 

• Its limited number of members97 - despite diversification of membership98 - exclude a wide range of 
national civil society representatives,99 such as the German �Bund für Umwelt und Naturschutz 
Deutschland� (BUND), the biggest environmental association in Germany.100 These excluded 
organisations have to seek influence on Brussels institutions through different channels. 

• Due to the emergence of an immense number of concurring civil society groups and consultative 
committees, EESC is even losing more influence as it has no monopoly on civil society 
representation.101  

Because of the above mentioned deficits in representing the complete range of European civil society, the EESC 
has tried to newly define its role as a forum of civil society through three means since the late 1990s: 

• the before mentioned watering down of the definition for membership in the Treaty of Nice,  

• advocating for the establishment of an institutionalised civil dialogue in which it wants to act as a 
�catalyst�,102 

 
88 From the view of the EESC the social dialogue shall include all socioeconomic topics that are not dealt with by the social dialogue. 
Furthermore, civil dialogue shall have competences in the field of environment, consumer protection, development, human rights, culture 
and other topics relevant for civil society, see EESC 2000: 10; see further Armstrong 2002: 122. 
89 See EESC 2001b. 
90 See EESC 2000: 9-10; see differently Armstrong 2002: 124-125. 
91 The representatives of employers and employees associations rejected a further softening of the criteria for membership; see 
Hrbek/Grosse-Hüttmann 2002: 106. 
92 See Steppacher 1999: 119. The amendments of consultative rights for the EESC has been rather de jure than de facto as the Commission 
has already heard the EESC in this fields on an optional basis, see Hrbek/Grosse-Hüttmann 2002: 107. 
93 See Curtin 2001 12. 
94 See Curtin 2001 12; Watson/Shackleton 2003: 98. 
95 That leads to the practice that sometimes the EESC just presents different positions rather than presenting one statement, see 
Hrbek/Grosse-Hüttmann 2002: 107. 
96 See Linsenmann 2002: 363, Platzer 2002a: 269. 
97 The EESC comprises 222 representatives, coming 24 from the �bigger� European Member States, such as Germany, France, Italy, and 
Great Britain. After enlargement this number will be increased to 350. 
98 See Steppacher 1999: 117. 
99 See Teuber 2001a: 296. Another constraint for real (national) civil society representation, apart from the limited number coming from each 
of the Member States, is the denomination of its representatives by national governments which have direct influence on the composition of 
the EESC and therefore on the exclusion of some representatives from civil society, see Curtin 2001 13; Linsenmann 2002: 362. 
100 See Linsenmann 2002: 362. 
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• establishing regular communication channels with other civil society groups, like common events or 
round tables (see Chapter 4).103  

 
3.3 The Addressees of Civil Society  
When looking for addressees of influence for civil society within the European Union, distinction has to be 
made between the various institutions involved in the decision-making process. From a dynamic perspective, 
one has to keep in mind that the allocation of decision-power is subject to changes to which civil society, if it 
wishes to seek to influence on European decision-making, has to adapt.104  
The main target for civil society demands, is the European Commission due to its nearly monopoly role in the 
decision-preparation stage. According to its gains in decision-power, the European Parliament has become an 
attractive interlocutor.105 As already mentioned both have developed a wide range of consultative committees 
and working groups for contacts with civil society and are also objects of informal interest articulation. In the 
case of the European Parliament especially the intergroups106, the rapporteur of the committees,107 but also the 
single Members of European Parliament are recipients of civil society demands. 
Looking at these institutions, four trends become obvious: 

• Different rules of accession shape the potential for civil society to influence the respective 
institutions.108 The more restricted they are, the more civil society representatives will be excluded. 
This creates a greater chance to establish regular contacts, for those included. But strengthens the need 
for quantitative and qualitative criteria for the representativeness of the civil society groups involved. 

• Many civil society representatives are chosen by the institutions on the basis of their consultative 
functions. Work within these consultative processes is often not public and intransparent, hindering the 
establishment of political visibility and therefore limiting the functions of civil society as described at 
the beginning.109 

• Institutions have a strong self-interest in fostering relations with civil society, for example to enhance 
their legitimacy. Therefore, institutions, especially the European Commission, support the 
Europeanization of civil society by technical and financial means.  

• Lobbying on the national level keeps playing a central role for civil society. Especially, if it wants to 
influence decisions by the Council of the European Union, which widely restricts access for civil 
society on the European level.110 

Furthermore, these trends have to be illustrated: The European institutions selection of members from civil 
society as cooperation partners raises the question of how the representativeness, accountability and 
transparency of these organisations can be measured and guaranteed. This has led to an intense and unfinished 
debate.111 Regarding accession criteria, the European Parliament has set up stricter accession procedures, 
especially since September 11, whereas the European Commission traditionally relies on a more self-regulatory 
approach, leading to the establishment of a wide range of dialogues with representatives from civil society.112 
Due to the immense growth trends of civil society, the European Commission has adopted strategies to structure 
access to its committees without breaking up long established contacts. One attempt is the installation of a 
database (CONNECS),113 which tries to make cooperation with civil society more transparent.114 The European 
Commission�s preference for technical experts shows a strong tendency to cooperate with representatives from 

 
102 See EESC 1999c. 
103 See for example the First Convention of civil society organised at European level, 15 and 16 October 1999, with approx. 300 participants; 
see further Armstrong 2002b: 116, 188; Curtin 2001 22; EESC 1999a: 14; Hrbek/Grosse-Hüttmann 2002: 105; Steppacher 1999: 120. 
Additionally, EESC tries to strengthen relations with the EP, and defines itself as a complementary institution to the EP by representing not 
the individual citizen but a wide range of organized civil society; see EESC 1999a: 12, 13. 
104 See Platzer 2002b: 409. 
105 See Alhadeff/Wilson 2002: 7; Curtin 2001: 18; Kohler-Koch 1996: 199; 1997: 6; Platzer 2002b: 413; Rangoni Macchiavelli 2000: 35; 
Watson/Shackleton 2003: 100, 104-105. 
106 See Kohler-Koch 1996: 201; Watson/Shackleton 2003: 101. Intergroups are working groups which unite members from different political 
fractions in the EP for a common concern or issue. 
107 See Tömmel 2003: 198. 
108 See Diekmann 2000: 288; Kohler-Koch 1996: 200; Tömmel 2003: 198. 
109 See Heinelt 1998: 96; Kohler-Koch 1997: 4. 
110 See Kohler-Koch 1997: 4. 
111 See Armstrong 2002: 127; EESC 1999a: 9; Platzer 2002a: 270. 
112 See Kohler-Koch 1997: 3. 
113 See www.europa.eu.int/comm/civil_society/connecs/. 
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114 See Curtin 2001: 15-16; Watson/Shackleton 2003: 100; see for example the voluntary code of conduct of the Society of European Affairs 
Practitioners (SEAP) and the Public Affairs Practitioners Group (PAPG), 
www.europa.eu.int/comm/secreteriat_general/sgc/lobbies/code_consultant/codecon_en.htm. 
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the economic sphere, whereas the EP tends to be more open for social groups, such as environmental, consumer 
and women�s organisations.115  
The cooperation between civil society, the European Parliament and the European Commission in special 
committees is generally described by the impression �that relationships [�] are ad hoc and discretionary and 
exist wherever there are �grey areas��.116 A major constraint for civil society is that work within these 
committees is carried out �behind closed doors�, limiting transparency and questioning the accountability of 
civil society. These practices restrict the political visibility of actions undertaken by civil society. This 
restriction is reinforced by the complex multilevel structure of the EU and by the fragmentation of civil 
society.117  
Regarding this fragmentation, it is especially the European Commission that grants financial and technical 
support for example to NGOs to build up European-wide networks. The Commission tries to foster their role 
and Europeanization by granting them (informal or formal) access to the respective consultative committees as a 
further incentive.118  
Civil society representatives particularly have a consultative and informative function within these 
committees.119 They can gain greater influence if they deliver a valuable input to the work of the Commission, 
rather than exercising political pressure, and if they represent the aggregated interests from different groups or 
actors.120  
Building up strong networks with civil society is not an altruistic behaviour of the Commission. It can be seen 
as the Commission�s attempt to: 

• strengthen its democratic legitimacy (also vis à vis the European Parliament), 121 
• build bridges towards the relevant �Fachöffentlichkeit� (circles of experts),122  
• gain an early insight as to whether its proposals are feasible on national level and will be accepted by 

the member states,123 
• develop and implement new initiatives and strategies through the participation of civil society in for 

example the environmental sector,124  
• control the application of and the compliance with EU law and rules by those organisations,125  
• implement European Commission policies. An example is the European development cooperation, 

where European Non-Governmental Development Organisations (ENGDOs) serve as so called 
�operative NGOs� by implementing the Commission�s projects.126 

But politics of cooperation vary within the Commission. Whereas, for example, the Directorate General for 
External Trade runs regular meetings with civil society,127 others prefer consultation on an ad hoc basis.128  
In contrast to the before mentioned politics of cooperation, the Council of the European Union excludes civil 
society from its negotiations. This creates the necessity for civil society to influence decisions via national 
governments. Therefore, lobbying on the national levels still plays a vital role. The lobbying process is 
separated from civil society at the EU level129 and can be seen as a constraint of its Europeanization. 
The dependence of civil society on the cooperation with European institutions has been proven by the 
resignation of the European Commission in March 1999. The resignation was accompanied by elections for a 
new European Parliament in June 1999. This led to a nearly complete paralysis of civil society during that 
period. The evident decrease of statements by the EESC (see Appendix, Table 2) can serve as an indicator.130 
4. CURRENT PARTICIPATION OF CIVIL SOCIETY IN THE EUROPEAN CONVENTION - IS CIVIL SOCIETY REALLY 

 
115 See Curtin 2001: 19; Kohler-Koch 1997: 7; Tömmel 2003: 197-198; Watson/Shackleton 2003: 92, 98. 
116 Quoted in Curtin 2001 15, see also p. 18. 
117 See Curtin 2001 16-17. 
118 See Armstrong 2002: 127; Curtin 2001: 18; Diekmann 2000: 289; Kohler-Koch 1996: 202, 214; Tömmel 2003: 188, 193, 196-197. 
119 See Curtin 2001: 18; Heinelt 1998: 93; Kohler-Koch 1996: 202, 214; Watson/Shackleton 2003: 98. 
120 See Heinelt 1998: 93; Tömmel 2003: 195-196; Watson/Shackleton 2003: 99, 102. 
121 See Heinelt 1998: 92; Kohler-Koch 1996: 200, 203, 213; Tömmel 2003: 196. 
122 See Kohler-Koch 1996: 200, 203, 213; Tömmel 2003: 196. 
123 See Heinelt 1998: 92; Teuber 2001b: 124. 
124 See Tömmel 2003: 188. 
125 See Tömmel 2003: 189. 
126 See CLONG et al. n.d. 
127 See http://trade-info.cec.eu.int/consultations/index.cfm. See also the regular civil society dialogue established by the DC Employment and 
Social Affairs: http://europa.eu.int/comm/employment_social/fundamental_rights/civil/civsoc_en.htm; see for further information 
Alhadeff/Wilson 2002: 5-7. 
128 See EESC 1999a: 10. 
129 See Platzer 2002a: 269; 2002b: 413, 417; Teuber 2001b: 148; 2002: 285-286; Watson/Shackleton 2003: 98. 
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130 These two events also caused the need to built up new ties between civil society and these organisations, especially with the Prodi-
Commission which uses a different approach regarding cooperation with civil society in comparison with the previous Santer-Commission; 
see Diekmann 2000; 287-288. 
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HEARD? 
A current example of how civil society is involved in the European integration process might be found when 
looking at the European Convention on the Future of Europe. This Convention was established after the latest 
Inter-Governmental Conference (IGC) had shown that this mode of reforming European treaties �behind closed 
doors� was not sufficient and did not cope with new challenges generated by the enlargement process of the EU. 
It was decided at the Laeken summit to establish a new treaty revision mechanism. Within the declaration of 
Laeken it was already laid down that civil society should participate in a specially established Forum.131 The 
forum included a wide range of organisations and interest groups. The task of this forum was twofold:  

• Complementing the work of the Convention by proposing own initiatives and ideas, 
• Increasing transparency of the work of the Convention by creating a public sphere.132  

Until the end of 2002 some 160 organisations present in Brussels have announced their participation in this 
forum. This developed towards a structured network133 creating opportunity structures for its members to 
participate in the current debates of the Convention.134 To date there has been only one formal meeting of the 
civil society with the members of the Convention. This took place during a regular plenary session in June 
2002, headed by the vice-president of the Convention, Jean-Luc Dehaene. Although there was a great 
attendance to this session, and there had been a lot of deliberation during the preparatory stage, the limited time 
schedule of 8 hours for all the representatives from civil society puts the relevance of this hearing into 
question.135  
In this regard, the work of the EESC has to be emphasized: The EESC had only an observatory role in the 
Convention. In accordance with its new self-interpretation as the representative of civil society, it amended and 
strengthened its role by organising several meetings of European networks with members of the Convention.136 
Additionally, at the beginning of 2002, contact groups were set up by different NGOs from the environmental, 
social, developmental and human rights fields and the ETUC. These groups meet on a regular basis in Brussels 
to formulate own opinions about the progress of the Convention�s work.137 Their impact on the outcome of the 
Convention and therefore on the further integration process is still not clear. 
In general, the participation of civil society in the Convention is characterized between two opposite poles: 
some argue that civil society plays an active role in the Convention while others claim that the existence of the 
Forum is used as an alibi for politicians.138 This last argument is supported by the fact that the Forum only 
received limited funding from the EU.139 
What has become clear during the Convention and was mentioned before, is that much emphasis is put on the 
Internet as an intermediary between political processes in the European Union, the public and civil society. 
Focussing on the Internet leads to a �one-way communication� in which many proposals will not reach their 
addressees. A real dialogue with civil society cannot evolve. Contributions made via Internet cannot be seen as 
a substitute for direct communication between different actors involved.140 This becomes obvious when looking 

 
131 �In order for the debate to be broadly based and involve all citizens, a Forum will be opened for organisations representing civil society 
(the social partners, the business world, non-governmental organisations, academia, etc.). It will take the form of a structured network of 
organisations receiving regular information on the Convention's proceedings. Their contributions will serve as input into the debate. Such 
organisations may be heard or consulted on specific topics in accordance with arrangements to be established by the Praesidium�, see: 
Declaration of Laeken, http://european-convention.eu.int/pdf/LKNEN.pdf. 
132 Especially through a webpage, which was installed in parallel with the beginning of the Convention. This webpage was used to promote 
initiatives from the participating groups (not from individuals). Contributions have been structured by there origin (see following footnote). 
See further: http://europa.eu.int/futurum/forum_convention/index_de.htm. 
133 Structured means that participants were divided into the following four groups: a) political interests (such as sub-national public 
authorities, e.g. regions, town, cities, and any organisations representing them), b) socio-economic interests (social partners, professional 
groupings etc.), c) academic interests and think-tanks, d) other civil society organisations, NGOs, schools of thought etc. See: 
http://europa.eu.int/futurum/forum_convention/how_en.htm. 
134 See Schmuck 2003a: 163. For those not pertaining to one of the groups represented in the forum (especially individuals, politicians etc.) 
but willing to contribute to the Convention a special webpage, the �Futurum� site, was set up by the European Commission meant to �act as a 
permanent gateway for information on the progress of the debate, to provide interactive tools to help fuel the debate (forum), and to gather 
and publish contributions to the discussion from everyone involved�, see further: http://europa.eu.int/futurum/about_en.htm. 
135 Civil society groups have been divided into 8 target groups (social sector, environment, academics, citizen�s organisations, regional and 
local administrative bodies, human rights, development policy, culture), nominating representatives from each of these groups to talk during 
the plenary session having a time slot of 40 minutes (+ 20 minutes for debate) per group at their disposal, see also Schmuck 2003b: 7-8. 
136 See Hrbek/Grosse-Hüttmann 2002: 108; Schmuck 2003a: 164; 2003b: 8. Additionally there was a special meeting between delegates 
from the civil society organisations from the accession countries, the Social and Economic and Committee and members from the European 
Convention in January this year, see Seminar on Organised civil society in the candidate countries and the future of Europe Brussels � 30 
and 31 January 2003. 
137 See further Alhadeff/Wilson 2002: 9-10; Schmuck 2003b: 7, 10-12. 
138 See Maurer 2003: 133; Schmuck 2003a: 162. 
139 See Schmuck 2003a: 164. 
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at the vast number of contributions made via the Internet.141 To summarize, it is most probable that only an 
already interested public followed the debate within the Forum.142 These results become obvious if we look at 
the latest opinion polls143 by Eurobarometer, showing that knowledge about the work of the Convention is still 
limited among EU-citizens: For example only 14% of the European population knew that the Convention would 
finalize its work this year.144 It is questionable whether the new method of the Convention has contributed to the 
evolution of a wider European public sphere or identity. 
One positive effect of the Convention for civil society is that the Convention gave an incentive for stronger 
cooperation of different organisations from civil society (e.g. through the Forum, contact groups). Thus giving a 
further impetus to the integration and Europeanization of civil society. 
Whether the new constitution proposed by the Convention will bring additional rights for European civil society 
is still unclear.145 
 
5. CONCLUSION 
When asked whether there exists a European civil society, it can be concluded that tendencies towards the 
Europeanization of civil society are obvious.146 These can be deduced from two observations:  

• the shift of resources from the national to the European level by civil society organisations and 
• the increasing number of European networks and umbrella organisations. 

These tendencies of Europeanization is questioned by strategies of dual and even multiple representations of 
civil society, creating an unmanageable field of heterogeneous and sometimes competing groups.147 Therefore, 
possible influence on the general integration process is rather low, whereas we can find some examples where a strong coalition within civil 
society combined with formal access to the EU institutions can succeed in influencing the decision-making process in specific policy fields 
(see COPA, social dialogue).148 
Regarding the functions of a European civil society, it can be argued that the intermediary function of civil 
society in the European Union is still limited.149 This is due to different factors:  

• European associations serve primarily as a nucleus of information and co-operation, only few can 
generate aggregated positions. 

• As civil society representatives perceive their roles mainly as advisory, the function of creating a 
public space is questioned or, as other examples show, limited to an already interested public. 

• The national sphere still plays a decisive role for civil society. 
The changing and complex structure of the EU�s political system itself aggravates the potential for influence of 
civil society. Its intransparent structures hinder the emergence of a European public.150 Forging stronger links 
with civil society is only one way of dealing with the democratic deficit in the European Union. This has to be 
accomplished by a comprehensive strategy. 
What can we deduce as lessons for other integration schemes? The larger the extent and the more diversified a 
transnational civil society is, the more it requires to find solutions to organise and structure civil society and the 
access to the relevant political institutions. Work within joint bodies has to be formalised and made transparent. 
Therefore, civil society has to assure a certain degree of representativeness and the ability to formulate 
comprehensive positions.151 If not, civil society risks that all get a hearing, but few are being really heard.  
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7. APPENDIX: 
Tab1e 1: Lobbying in Brussels 1990 / 1995 / 2000  
Type of actor Amount 
 1990 1995 2000 
Companies 189 329 349 
European umbrella organisations 527 632 704 
Non-profit interest groups 147 187 267 
Chambers of Commerce 
- from EU member states 
- from Non-EU states 

19 
13 
6 

34 29 
11 
18 

National Federations of Business and Industry 19 22 33 
Think Tanks 5 14 27 
Labour Unions 15 20 27 
Law Firms specialising in EU matters 87 159 145 
Political consultants 56 85 91 
Economic and Management consultants 15 39 39 
Public Relations consultants 14 18 14 
National interest groups 177 109 126 
Press agencies 40 48 49 
Media 419 358 313 
Representations of regional authorities 48 106 165 
Representations of third states 177 177 186 
Total 2178 2423 2564 
Source: Fallik, various issues. 
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Table 2: Opinions by the EESC 1995 - 2001 
 1995 1996 1997 1998 1999 2000 2001 
Plenary sessions 10 10 9 9 9 9 9 
Opinions 156 173 179 192 140 154 192 
- obligatory 53 60 63 71 52 54 65 
- optional 68 83 89 89 59 56 79 
- own initiative 35 30 27 32 29 44 48 
Advisory documents 2 2 3 2 2 5 3 
Total 158 175 182 194 142 159 195 
Source: Hrbek/Grosse-Hüttmann 2002: 107; Steppacher 1999: 120. 
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THE INTERNATIONAL COMPETITION NETWORK (ICN) TWO YEARS ON :  

 CONCRETE RESULTS OF A VIRTUAL NETWORK1 
 

By: Georg Roebling / Stephen A. Ryan / Dan Sjöblom2 
e-mail: Georg.Roebling@cec.eu.int / Stephen.Ryan@cec.eu.int / Dan.Sjoeblom@cec.eu.int 

 
National and regional competition regimes have been proliferating around the world during the past 15 years or 
so. Estimates put the number of competition regimes of some sort or another at around 100. However, in the 
absence of internationally accepted competition standards, these regimes show a marked variety of features. 
This diversity presents a double challenge: on the one hand, it complicates the task of enforcement agencies that 
wish to co-operate in the investigation of potentially anti-competitive behaviour, given the often divergent 
procedural and substantive rules. On the other hand, the mushrooming of enforcement regimes has added to the 
financial and legal burden for businesses whose activities affect more than one jurisdiction.  
 
Only the emergence of a broad global consensus on the right approaches to international competition problems 
is liable to remedy this situation. The desire to foster such a consensus through "soft" convergence � i.e. without 
requiring jurisdictions to accept binding international rules - was at the heart of the decision by 14 competition 
authorities3 in October 2001 in New York to launch the International Competition Network (ICN)4. After the 
ICN�s highly successful inaugural conference in Naples in 2002, the leaders of many competition agencies, as 
well as a multiplicity of non-governmental representatives, convened in June 2003 in Mérida, Mexico, for the 
2nd annual conference. This article seeks to explain where the ICN stands at the present time, and to summarise 
what has been achieved so far. 
 
The ICN at a glance 
 
One of the clearest testimonies to the ICN�s rapid development is the breadth of its membership. In less than 
two years, membership has risen from the 14 founding agencies to 79 member agencies, representing 70 
jurisdictions5, and more may yet join. The ICN thus represents the vast majority of the world�s existing anti-
trust enforcers. This geographic spread puts the ICN in a pre-eminent position to address global antitrust issues 
generally, and more specifically to tackle issues of international co-operation in competition matters. 
 
Membership in the ICN is open to national or multinational competition agencies entrusted with the 
enforcement of antitrust laws. About half of the existing members represent countries whose economies would 
generally be considered as being in the process of development or transition. In this sense, the ICN also 
provides an appropriate forum for sharing experiences and expertise between well-established and more recent 
competition authorities. This is also echoed in the mission statement of the ICN describes it as a �project-
oriented, consensus-based, informal network of antitrust agencies from developed and developing countries that 
will address antitrust enforcement and policy issues of common interest and formulate proposals for procedural 
and substantive convergence through a results-oriented agenda and structure.� In line with this mission, the ICN 
so far has focused on (i) the dissemination of anti-trust experience and best practices, (ii) promotion of the 
advocacy role of antitrust agencies, and (iii) the facilitation of international co-operation.  
 
One of the ICN�s salient features is that it involves the stakeholders of the various relevant anti-trust 
constituencies in its projects. There is close collaboration between competition law enforcement officials and 
anti-trust experts from, in particular, the business community, consumer organisations, the "private bar" and 
academia. These �non-governmental advisors� participate in the ICN in a personal capacity on the basis of their 
individual expertise. The ICN also maintains close links with other international bodies working in the same 
field, such as the WTO, UNCTAD and the OECD. The activities of these bodies are regarded as complementary 
to those of the ICN; the respective focus, task and composition of each of these bodies varies significantly.  
 

                                                 
1 Published  in EC Competition Policy Newsletter 2003 number 3-Autumm 
2  From European Commission DG Competition, Unit for International Affairs, and Merger Task Force 
3 These were the anti-trust agencies from the following jurisdictions: Australia, Canada, EU, France, Germany, Israel, Italy, Japan, Mexico, 
South Africa, South Korea, the United Kingdom, the United States and Zambia. 
4 All relevant information on the ICN is publicly available at its web site: www.internationalcompetitionnetwork.org. 
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As befits an informal and virtual network such as the ICN, participation is voluntary and based on goodwill. In 
this spirit, the �Operational Framework�6 of the ICN only sets out a minimalist framework for co-operation. The 
day-to-day management of the Network is entrusted to a 15-member Steering Group which usually meets once 
per month, usually via conference call. After two successful years at the helm of the Steering Group, the 
Canadian Competition Bureau recently passed on this role to the Mexican Federal Competition Commission, 
thus underlining the important role that emerging economies play in the ICN. 
 
The ICN�s work projects 
 
But what has the ICN achieved during its first two years of existence, and what will be the main focus of its 
activities in the run-up to its third annual conference, scheduled for 21-22 April 2004 in Seoul? 
 
Control of multi-jurisdictional mergers 
 
One of the most prominent of the ICN�s efforts to-date has been the achievements of the ICN Working Group 
on Merger Control, which consists of three sub-groups dedicated to: 1) notification & procedures in merger 
control, 2) the analytical framework for merger control, and 3) investigative techniques in merger 
investigations. 
 
The mission of the Notification & Procedures sub-group includes a number of projects, including the creation 
of a compendium of web links to facilitate ready access to merger laws worldwide, the preparation of templates 
to facilitate comparison of key features of worldwide merger systems, and the compiling of available 
information on the costs and burdens of multi-jurisdictional merger review. The results of each of these projects 
can be found on the ICN web-site7, and are frequently accessed by interested parties. 
 
However, the most visible and important projects undertaken by the subgroup consist in the development of a 
set of eight Guiding principles8 and Recommended practices pertaining to the notification of proposed 
mergers and to their review by competition authorities. The ambition is three-fold: to enhance each jurisdiction's 
effectiveness; to facilitate convergence; and to minimise the public and private burden of multi-jurisdictional 
merger control. 
 
The recommended practices, which expand on a set of agreed guiding principles, are being produced in 
collaboration between the competition officials in the sub-group and its non-governmental advisors. The Naples 
Conference agreed on 3 initial sets of practices covering: (i) nexus between the transaction and the reviewing 
jurisdiction; (ii) clear and objective notification thresholds; and (iii) timing of merger notifications. This was 
then followed up by an additional 4 Recommended Practices that were adopted at the Mérida Conference in 
June of 2003. The four new topics extended to: (i) Review Periods (i.e the duration of investigations); (ii) 
Requirements for Initial Notification (i.e what information notifying parties are required to provide to agencies 
"up front"); (iii)Transparency (i.e how an agency communicates the reasons for its enforcement action/non-
action); and (iv) Review of Merger Control Provisions (i.e. periodic review of merger control legislation, 
procedures etc.)9. 
 
The sub-group's work plan up until the next Conference in Seoul foresees, inter alia, additional work on further 
Recommended Practices, as well as an examination of appropriate ways to promote conformity with Guiding 
Principles and Recommended Practices. The latter may take the form of speeches and articles, contacts with 
other competition agencies, promotion of the practices through training programmes, through "leading by 
example", and so on. The sub-group will also consider whether to pursue the development of separate 
recommended ractices for merging parties, third parties and their legal advisors. 
 
The Subgroup on Investigative Techniques is active in the field of development of best practices for 
investigating mergers, including (i) methods for gathering reliable evidence; (ii) effective planning of a merger 
investigation; and (iii) use of economists/the evaluation of economic evidence. Its focus, so far, has been on 
exchanging practical information and experience between agencies, rather than working on recommendations to 

                                                 
6 See http://www.internationalcompetitionnetwork.org/operational_framework2.pdf. 
7 www.internationalcompetitionnetwork.org 
8 Adopted at the plenary session in Naples on 29 September 2002, see ICN homepage. 
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be agreed by the ICN member agencies. An example of this was the 2-day international merger investigation 
workshop for staff lawyers and economists which was held on 21/22 November 2002 in Washington. The 
workshop consisted of several panels on the investigative tools used in the different jurisdictions, the agencies� 
experience with these tools, as well as on the role of economists in merger investigations and possibilities to 
enhance international co-operation in merger case investigations. Also the private sector perspectives on merger 
review processes was represented at the conference. 
 
At the Mérida Conference, the group presented a Summary report on investigative techniques used in 35 
ICN jurisdictions, as well as an overview of methods for developing reliable evidence, and a report regarding 
the role of the economists and econometric data10. 
 
The subgroup may proceed with further papers on other subjects discussed at the 2002 workshop. There would 
appear to be scope for developing best practice recommendations for merger investigations and this option is 
also being considered. Another workshop will be held in autumn 2004, probably hosted by the EU in Brussels, 
at which it is expected that there will be more emphasis on the use of hypotheticals, and sessions in smaller 
groups. 
 
Finally, the Analytical Framework Subgroup is focusing on the general analytical framework for merger 
review, including the substantive standards for analysing mergers and the criteria for applying those standards. 
Information has been compiled on the substantive standard applied in each member jurisdiction, including 
information on enforcement guidelines or other interpretative material. 
 
At the Mérida Conference, the sub-group presented a series of research papers produced by non-governmental 
experts, who were commisioned to study the merger guidelines of 12 jurisdictions (including the EU's draft 
guidelines on horizontal mergers)11. Five papers have been produced, on: (i) market definition, (ii) unilateral 
effects, (iii) coordinated effects, (iv) barriers to entry and expansion, and (v) efficiencies. While the papers are 
still in draft form, the intention is to finalise them in the coming months with a view to publishing a final 
authoritative report in the autumn of 2003. Although it is not currently envisaged to produce an actual set of 
recommended merger guidelines, the sub-group intends to work towards framing proposals for the topics that 
"model merger guidelines" should cover and, perhaps, to prepare a list of questions they should address. 
 
Capacity building in developing and transition economies 
 
As membership in the ICN is quite comprehensive, it groups together agencies with varying degrees of 
experience with competition law and policy: whilst a few jurisdictions pride themselves on having a national 
competition legislation dating back more than a 100 years, a significant proportion of ICN member agencies has 
only had a couple of years to gradually acquire the know-how and standing that are so crucial to the effective 
implementation of competition policy. One of the key purposes of the ICN is thus to share the expertise of the 
well-established agencies with those that are still building up their capacity to implement a credible competition 
policy. 
 
Gaining stature on the domestic scene through credible and consistent enforcement work is a tall order for any 
competition agency. In the particular context of an emerging market economy, it is likely to be an even more 
difficult task. Many young competition agencies in developing and transition economies find the economic, 
administrative and political environment in which they are operating particularly challenging.  
 
Under the joint leadership of the European Commission and the South African Competition Tribunal, ICN 
members in Mérida presented a Report on Capacity Building that sets out how these challenges could be 
successfully addressed.12 In particular, the report discusses how the efficiency of the programming and delivery 
of technical assistance - as external support to the national/regional capacity building process - can be further 
enhanced.  
 
Adopting a long-term horizon, there are good reasons to argue that it is not only the recipient country that will 
benefit from such technical assistance in terms of know how and finances. Those who wish to create 

 
10 All these documents may be found at the ICN homepage 
11 The 12 jurisdictions are: Australia, Brazil, Canada, the EU, Finland, Germany, Ireland, Japan, New Zealand, Romania, the US and the UK. 
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functioning governance mechanisms in a globalising world, will inevitably have to rely on effective 
enforcement structures in many parts of it. In this sense, support for individual elements of the emerging 
network of enforcement structures will over time also contribute to the development of an overarching, 
international global framework for co-operation.  
 
With the many issues that the Report on Capacity Building has identified, the relevant working group has its 
work cut out until the ICN�s Seoul conference, now under the joint leadership of the European Commission, 
and of Mexico�s Federal Competition Commission. First of all, the working group is currently developing an 
on-line �loose-leaf manual� comprising practical tools that should facilitate the design of effective assistance 
projects. Moreover, DG Competition envisages organising, in February 2004, a Workshop to foster the 
dialogue between aid granting bodies (as the providers of assistance funds) and enforcement agencies with 
their special expertise in competition policy. Finally, the regional competition frameworks that are currently 
emerging in various continents � often, it should be noted, with financial support from the European 
Commission budget13 - will receive particular attention. Time permitting, the results of these efforts may also be 
condensed into a recommendation, or �checklist�, of issues that ought to be considered when elaborating new 
assistance projects.  
 
Competition Advocacy 
 
The ICN has already largely completed its work in the field of competition advocacy. To avoid a frequent 
misconception, it should be noted that this term does not allude to the role that lawyers play in the 
implementation of competition policy, but refers to the non-enforcement activities of competition agencies that 
seek to prevent or redress distortions of competition created by state intervention. In Naples, this - academically 
rather neglected - subject had already been the object of a Report �Advocacy and Competition Policy�14.  
 
In Mérida, the advocacy working group presented the results of two follow-up studies.15 First of all, ICN 
members had carried out a survey of the legal provisions that govern their advocacy efforts. This survey gives 
an impressive overview of the varying legal and institutional frameworks in which agencies carry out their 
advocacy missions. The survey concluded with the observation that no clear connection could be drawn 
between the effectiveness of an agency�s advocacy work, and the wording of the legal provisions underpinning 
its work. Secondly, the working group examined how certain competition agencies have used their advocacy 
powers in relation to the following four regulated sectors: (i) telecommunications, (ii) energy, (iii) airlines, 
and (iv) the legal professions.  
 
In addition, the working group has begun to set up an on-line data base, or �Information Centre� which is 
intended to give ready access to interesting cases and other initiatives of the many competition agencies that 
have joined the ICN. This project is expected to gain in momentum over the coming months, as a growing 
amount of information is made available. Finally, the former advocacy working group presented in Mérida a 
tool kit for agencies� advocacy work, covering for example media relations. As part of this tool kit, DG 
Competition had prepared a CD-ROM that gives an overview of its own advocacy initiatives. 
 
Conclusion 
 
After less than two years of the ICN�s existence, few would dispute that it has produced some very concrete 
results. More is set to come as the ICN launches new work projects over time. For example, in Mérida, ICN 
members decided to start discussing the challenges and peculiarities of anti-trust enforcement in the so-called 
�regulated sectors�, such as utilities and the professions. 
 
It may be argued in some quarters that the ICN recommendations are entirely non-binding and that they will 
therefore make little difference in practice. But in our view, the very strength of the ICN lies in  this �soft-law� 
approach, enabling it to make such swift progress. The resulting flexibility has already facilitated the  drawing 
up, unanimous endorsement and promulgation of an impressive and growing body of accepted principles and 
best practices, and this despite the diversity in the Network�s membership. The organisation is built upon the 
understanding that each jurisdiction, as a voluntary participant in the process of convergence, is itself best 

 
13 Such as the Common Market for Eastern and Southern Africa (COMESA), or the Andean Community. 
14 See http://www.internationalcompetitionnetwork.org/advocacyfinal.pdf. 
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placed to decide how and to what extent domestic reforms of its competition regime might be desirable, 
drawing inspiration from this multi-lateral project.  
 
While much remains to be done, the achievements of the ICN in just two short years are undeniable. It is only a 
question of time until the tangible benefits of this virtual enterprise will be felt quite concretely in the �real� 
world of anti-trust enforcement across the globe. 
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EUROPEAN UNION COMPETITION POLICY:  

REVOLUTIONARY CHANGE AND UNCERTAIN TIMES 
 

By: Maria Serra Leitão1 
e-mail: mariaserraleitao@hotmail.com 

 
1. Introduction 
 
The European Union (�EU�) competition policy is currently undergoing the most fundamental reforms since its 
conception in 19622, entering a revolutionary era of modernisation of antitrust enforcement. This so-called 
�Modernisation Package� is happening concurrently with the EU's enlargement to the Eastern and Central 
European countries.  

On 1 May 2004, the EU will enjoy the safeguards of a new Regulation 1/20033, a recently revised Merger 
Regulation4 and proposals for State Aid control.  This emerging framework will cover areas such as the 
notification of agreements, the fight against collusion, merger control, the granting of State Aid (i.e. government 
subsidies) and structural reforms within Directorate-General (�DG�) for Competition, whilst instituting a 
modern economic approach for handling competition issues. Its overall aim and objective is to provide a more 
efficient mechanism to prevent, suppress and eliminate market distortions.  
 
2. More economic approach 
 
It is becoming self-evident that the determination of EU competition cases involves the expanding use of 
rigorous economic tools and/or econometric principles and analysis. Prior to taking office as Director General 
for Competition, Mr. Philip Lowe indicated5 that the assessment of antitrust activities and behaviours is to be 
based on sound economic analysis, not legal formalities. �Law and economics�, he stated, �are necessary 
companions in our day-to-day work� emphasising that�[a]fter all, competition law gives legal form to economic 
concepts�6 
 
Therefore, concepts such as market power, collective dominance, portfolio effects, oligopoly, foreclosure, 
theories of tacit collusion, and bundling and leveraging are crucial in any competition case. A correct 
understanding  of these concepts, present in most competition enquiries, is essential for an appropriate 
resolution of such a case. 
 
Undoubtedly, this has brought sophistication to lawyers� submissions and further challenges to the work of DG 
Competition. However, these concepts have so far not been a major component of European Commission (�the 
Commission�) competition decisions. For example, by the end of 2002, the European Court of First Instance 
(�the Court�) has cited the absence of robust economic analysis in the three successful appeals7 against EU 
merger decisions8. 
 
Whereas both EU Competition Commissioner Mario Monti and Director-General Philip Lowe had already 
announced their intention to reinforce DG Competition's knowledge-base of economics, the Court decisions 
have indeed accelerated the process. In July 2003, the DG appointed Professor Lars-Hendrik Roller as Chief 
Competition Economist and increased the number of specialist economists dealing with the enforcement of 
competition law, deploying and integrating their expertise within sector-specific directorates.  

                                                 
1 Maria Serra Leitão is an English Solicitor/Spanish Lawyer specialised in European Union competition law. 
2 Council Regulation (EEC) 17/62 implementing Articles 85 and 86 of the EC Treaty (�EC�). 
3 Council Regulation (EC) 1/2003 on the implementation of the rules on competition laid down in Articles 81and 82 EC. 
4 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings.  
5 Philip Lowe, �Competition Policy in the European Union� , The American Antitrust Institute Washington  D.C. , 1 July 2002.  
6 Idem. 
7 Schneider/Legrand (T310/01; T77/02, Schneider Electric SA v. Commission of the European Community); Tetra Laval/Side (T5/02; 
T80/02, Tetra Laval BV v. Commission of the European Community), Airtours/First Choice (T-342/99, Airtours v.. Commission of the 
European Community). 
8 Alistair Murray, �A Credible Competition Process�, Centre for European Reform, Issue 27 December 2002/January 2003. 
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A second field where this economic approach becomes visible is the updated policy on vertical restraints9 (i.e. at 
different levels of the supply chain) and horizontal cooperation agreements10 (i.e. at the same level of the supply 
chain) . That is, companies with little market power are able to act within �safe harbours�. In relation to vertical 
distribution agreements, companies with little market power, i.e. a market share of less than 30% each, would 
not be considered anti-competitive, unless the parties' behaviour clearly falls within the defined hardcore 
restrictions (e.g. resale price maintenance). The same approach � a focus on competition-harmful behaviours � 
applies to horizontal co-operation agreements. Likewise, the Commission, which is reviewing its policy 
towards Intellectual Property agreements, submitted a draft Technology Transfer Block Exemption Regulation11 

proposing a similarl approach to vertical restraints. Interconnected with all these developments, DG Competition 
has increasingly adopted an economic orientation towards State Aid control. 
 
Therefore, the competition watchdogs in Brussels and the EU Member States are using more sophisticated 
methods of empirical investigation and applying in the process complex economic theories to their cases. And 
as competition law continues to increase in complexity, there is a growing need for specialised economists and 
legal advisers with a comprehension of competition economics. This shift from a more legalistic approach to 
one based on sound economic principles  is in accordance with current economic thinking, emulating core 
elements of the United States' (US) antitrust system.  
 
As Mr. Lowe has suggested12, the balance between law and economics is a never-ending and real challenge 
which marks the hallmark of any successful, constantly evolving competition system. 
 
3  Reforms towards a vigorous competition enforcement regime 
 
The current world of globalisation and the enlargement of the European Union requires an efficacious and 
modernised system of competition policy with a view to minimising regulatory burdens, focusing resources on 
cases where companies can clearly harm competition, and enhancing transparency and legal certainty. In 
particular, the accession of ten new Member States in May 2004 and the enforcement of EU competition law at 
national level demands the harmonisation of legislation and an intensified cooperation between DG Competition 
and Member States' agencies and tribunals.  
 
 3.1 Anti-trust modernisation  
 
Regulation 1/2003 will introduce substantial changes in EU competition law, the primary reform revolves 
around the assessment of agreements. A burdesome and obsolete system of notifications will be susbstituted by 
a system of automatic approval when the agreement falls within the conditions established by DG Competition. 
As a result, the competition watchdog will be able to target its resources on more serious infringements, such as 
hard core transnational cartels. The burden, however, will be on the lawyers to decide if an agreement complies 
with EU competition law. Notwithstanding this, the Commission will have a proactive role enabling 
investigations upon hearing complaints and/or undertaking its own research, provided that such an agreement 
falls within the scope of competition law. Also, the abolition of the notification system should increase the 
number of private complaints before the civil courts for damages caused by anti-competitive behaviour. 
Recently, the Commission has ordered a study on the payment of damages at national level for failure to comply 
with EU competition law. 
 
Another challenging reform is the de-centralisation of competition policy enforcement and, as a consequence, 
the co-operation between the Commission, National Competition Authorities (�NCAs�) and national courts. 
From 1 May 2004, NCAs and national courts will have the power to invoke the exemption under Article 81(3) 
of the EC Treaty (�EC�) and the obligation to apply Articles 81 (anti-cartel provision) and 82 (prohibition of a 
dominant market position) EC to activities with cross-border effects.  This is a highly significant step in order to 
generate greater efficiency and accessibility of competition law to consumers. Buttressing the coherent 
application of competition law is a practice imported from the US allowing the Commission and national 

 
9 Commission Notice, Guidelines on Vertical Restraints. 
10 Commission Regulation (EC) No 2659/2000 of 29 November 2000 on the application of Article 81(3) of the Treaty to categories of 
research and development agreements, Commission Regulation (EC) No 2658/2000 of 29 November 2000 on the application of Article 
81(3) of the EC to categories of specialisation agreements and  Commission Notice - Guidelines on the applicability of Article 81 to 
horizontal co-operation agreements. 
11 Draft new block exemption regulation and draft guidelines, Application of Article 81 to technology transfer agreements. 
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12 See supra  note 4. 
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competition authorities to submit, on their own initiative, observations before a court (amicus curae 
submissions) in order to address important antitrust matters. Furthermore, there will be established a legal basis 
for national judges to ask the Commission for an opinion concerning the  application of EU competition law 
and or for information it holds. 
 
In October 2002, the Commission, together with the EU Council of Ministers, announced the setting up of a 
�network�13 for cooperation between Brussels and NCAs to promote the consistent enforcement of the 
competition regime. This �network� will deal with issues such as allocation of cases, exchange of confidential 
information and joint investigations. As Commissioner Mario Monti recently indicated14, the main principle is 
that �each case is dealt by the best placed authority within the network�. The basic rule depends on the affected 
markets and so, whether the case has effect in one Member State (NCA) or in two or three Member States (joint 
investigation by requisite NCAs). Above that level, the case will be dealt with in Brussels. Nevertheless, these 
orientations are without prejudice to the Commission's responsibility to take up cases that policy-setting 
potential precedents for the single EU market or to compensate for the lack of enforcement in parts of the EU.  
 
An integral part of the modernisation package is, therefore, to guarantee legal certainty, so that market players 
and participants know what they can and cannot do. Within this endeavour, the Commission has  adopted 
guidelines and notices relevant to competition enforcement (e.g. the concept of affectation of trade between 
Member States, the procedure and treatment for filing complaints, and principles underlying the application of 
Article 81 (3) EC). Another policy innovation empowers the Commission to publish reasoned opinions and 
public statements on unresolved issues of fact or law, which are similar to Business Review Letters adopted by 
the US competition agencies (i.e. Federal Trade Commission and the Anti-Trust Division of the Department of 
Justice).  

Transparency is also at the forefront of any successful competition regime. Consequently, the appointment of a 
consumer liason officer, presently occupied by Mr. Juan Riviere y Marti,  to nurture and strengthen a dynamic 
and on-going bi-lateral dialogue with consumers. In addition, the issuance of guidance in the form of �guidance 
letters�15 and a �system of peer review panel� to scrutinise the investigating team's conclusions with a "'pair of 
fresh eyes'"16 are crucial.  

 
 3.2. Stepping up the fight against cartels 
 
As Commissioner Monti indicates17, cartels are one of the most damaging actions towards a competitive market, 
affecting competitors and consumers alike.  
 
The fight against cartels should entail strong antitrust authorities, a sufficient level of sanctions and an 
appropiate leniency notice. In 1996, the European Commission introduced the �leniency� programme which has 
indeed, proved very useful not only for detection but also for preventing any attempt to collude. The 2002 
revision has brought even more encouragement for firms to whistleblow (the first company which comes and 
denounces the cartel will receive full inmunity from fines). The European Commission received 54 applications, 
in the 21 months since the new program was established18. Already in 2001 the Comission adopted 10 cartel 
decisions with total fines of � 2 billion (an amount higher than the sum of all fines imposed by the EU 
Commission in the previous 42 years of cartel enforcement). Again in 2002, 9 cartel decisions levied total fines 
of � 1 billion. 
 
The objective of imposing fines is to provide an incentive for firms and undertakings to refrain from any kind of 
anti-competitive conduct and behaviour.  However, EU competition law could in the future go even further and 
impose criminal sanctions, as some Member States have proposed. This measure, very effective in the US and 

 
13 The European Competition Network (�ECN�) comprises the Commission and the National Competition Authorities, including the ten 
accession countries. 
14 Mario Monti, �EU competition policy after May 2004�, Fordham Annual Conference on International Antitrust Law and Policy, New 
York,  24 October 2003.  
15 Idem. 

16 Idem. 

17 Mario Monti, �The New Shape of European Competition Policy�, European Commission.Inaugural Symposium of the Competition Policy 
Research Center on "How Should Competition Policy Transform Itself ?", Tokyo,  20 November 2003.  
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recently implemented in the United Kingdom, is a clear deterrrent for employees (in particular, senior corporate 
officers) intending to participate in these kinds of activities.  
 
Regulation 1/2003 will make fighting against cartels tougher than ever. This will result in a better and more 
effective distribution of enforcement tasks between the Commission and national authorities. The success of the 
leniency programme and other measures also depends on the co-operation between competition authorities, 
including non-European ones, as large-scale agreements tend to have a global reach.   
 
 3.3 Promoting the benefits of liberalisation 
 
Full liberalisation of the European market can only be achieved if former monopolies are deterred from 
engaging in practices which exclude or create obstacles to  competition. As experience shows, incumbents are 
tempted to protect their market power and position by suffocating the forces of unhindered competition.  
 
Experience also demonstrates that liberalisation policies bring clear long-term benefits when accompanied by 
competition rules. An example is the telecommunications market where, since 199819, prices for long-distance 
and international phone calls have fallen over 45% across the European Union20. Local phone call prices, 
however, only fell marginally. As soon as this market becomes fully competitive, regulation will  no longer be 
necessary. 
 
Moreover, the Commission does not differentiate between EU and non-EU companies or between private and 
State-controlled firms, in the campaign against anti-competitive behaviours. Some examples are the process 
against software giant Microsoft for an alleged abuse of a dominant position, the blocking of the GE-Honeywell  
merger and fines imposed against Deutsche Post for abuse of a dominant position. 
 
 
3.4. Merger review 
 
In order to have an effective competitive market, the European Commission also targets the potentially 
undesirable anti-competitive effects of concentrations or mergers. 
 
In recent years, the Commission has undergone an ongoing review of the rules governing mergers. On 20 
January 2003, the Council of Ministers approved amended rules for merger control, which will come into force 
on 1 May 2004. 
 
In the new Merger Regulation, the Commission has aimed at clarifying the �substantive test�, i.e. the �carbon 
test� necessary for determining whether a merger needs to be challenged. It will be modified from a concept of 
dominance � a merger must be blocked if it creates or strengthens a dominant position � to one declaring that a 
merger is prohibited if it would �significantly impede effective competition�. Dominance, in its different forms 
(i.e. �joint dominance� or duopolies and �collective dominance� or oligopolies), will remain the principal 
scenario.  But the test will now clearly embrace anti-competitive effects in oligopolistic markets where the 
merged company would not be strictly dominant in the usual sense of the word (i.e. much bigger than the rest); 
the central question is whether sufficient competition continues after the merger to provide adequate consumer 
choice. 
 
Further changes include alterations to the merger review timetable by extending the timelines for the different 
stages of an investigation.  It is worth noting that the turnover threshholds determinative of whether a merger 
falls within the exclusive competence of DG Competition or a national authority  are unchanged. These 
threshholds permit mergers to be assessed in a single EU procedure without having to go through a number of 
different procedures in individual Member States (the �one-stop shop� principle).  To resolve the issue of 
multiple filings for prospective mergers below the specified turnover threshholds, companies will be able under 
the upcoming regime to benefit from the one-stop shop if they have to notify a merger in three or more Member 

 
19The liberalisation of telecommunications markets in most Member States occurred on 1 January 1998. Spain, Ireland and Luxemburg  were 
granted transition  periods.  
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States.  Where none of the competent Member States objects to the referral within fifteen working days from 
receiving a submission, the merger will be solely examined by the Commission.  
EU Merger reform also tries to reflect the concerns of the competition community in merger control.   
Henceforth, DG Competition has adopted a Commission Notice on the assessment of mergers between 
competing firms21(so-called "horizontal" mergers). Furthermore, it has also published a set of best practices on 
the investigation of mergers, to streamline and give transparency to the investigation and decision-making 
process. These range from issues of economic indicators to rights of the defence.  
 
The reform also introduces a number of essential procedures. Examples are the so-called �State-of-Play� 
meetings (i.e. Commission meetings with the merging parties designed to update the latter on the progress of an 
investigation) and �Triangular� meetings (i.e. meetings between the Commission, the merging and third parties 
to an investigation) and the parties revision of non-confidential versions of �key documents� before third 
parties' objections are heard. Also, the role of the Hearing Officer has been strengthened. 
 
3.5 State Aid control or anti-competitive behaviour by governments  
 
Competition law enforcement against anti-competitive practices by undertakings, complements the drive against 
anti-competitive behaviour by governments in the form of State Aid control and anti-competitive regulations 
(such as in the area of the liberal professions). Government constraints or induced restraints on competition is 
damaging economic growth and industrial competitiveness. 
 
State Aid control is, moreover, undergoing reform on two main key issues: procedural alterations and the so-
called significant impact test22. Regarding the former, the Commission is ascertaining ways to encourage 
information exchange and dialogue with a Member State government while the latter is about specifying  the 
type and quantity of aid not meriting any scrutiny23. Those proposals24  aim to  adopt  a  rigorous  approach  to 
more distortive forms of aid while providing greater flexibility to deal with aid measures which  do not seem 
likely  to  produce  significant  effects  on competition  at  the  EU  level.  Hence, Member  States  and  regions  
are required to identify appropriate forms of support to small and medium sized enterprises, considered as key 
to the future growth and prosperity of the European economy. DG Competition has also launched a consultation 
process on aid for restructuring firms in difficulty25. 
 
4. International cooperation 
 
As mentioned earlier, globalisation implies that more and more cases are large-scale and likely to fall within the 
jurisdiction of several competition authorities, inside and outside the European Union. This requires a large 
amount of co-operation between authorities in cartel and merger enforcement. Ultimately, this is leading to 
growing international awareness to the need for global cooperation to streamline competition procedures and 
convergence.  
 
At the same time, with the proliferation of the number of countries adopting competition laws, the demand for 
harmonisation of competition rules cannot be exaggerated.  In line with this, a number of initiatives have been 
implemented. Apart from the already mentioned network of NCAs, the International Competition Network 
(�ICN�) has successfully published a set of "Guiding Principles" and "Recommended Practices" for the control 
of multi-jurisdictional mergers and a Capacity Building report, addressing the challenges that competition 
authorities around the world are facing nowadays.  
 
These and other working groups aim at a general understanding of competition law. They also act as platforms 
for discussion and the exchange of know-how with the end-goal of achieving convergence between worldwide 
competition policies.  
 

 
21 ommission notice, Appraisal of horizontal mergers. C
22 Draft Communication from the Commission, A new framework for the assessment of lesser amounts of State aid; Draft Communication 
from the Commission, A new framework for the assessment of State aid which has limited effects on intra-Community trade. 
23 Mario Monti, �New Developments in State Aid Policy�, British Chamber of Commerce, Brussels, 1 December 2003. 
24 Draft Communications from the Commission,  A new framework for the assessment of lesser amounts of State Aids; Draft 
Communications from the Commission, A new framework for the assessment of State Aid which has limited effects on intra-Community 
trade. 
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There are other bodies and mechanisms for international co-operation and multi and bilaterateral relations in 
competition, such as the Organisation for Economic Cooperation and Development, American Bar Association, 
Fordham and the competition provisions in free trade agreements, such as MERCOSUR and EU-Mediterranean 
Association Agreements. However, due to vehement opposition from developing countries, the EU has 
abandoned efforts to pursue a WTO Multilateral Agreement on Competition. 
 
5. Concluding remarks  
 
The emerging framework in competition is ground breaking for several reasons. Firstly, on 1 May 2004 the 
European Union will encompass 10 new countries, thereby creating growth opportunities in instilling the 
inherent virtues of competition to the joining Member States. Therefore, as of May 2004, competition law must 
be observed and respected in the current and prospective Member States. Secondly, the process of harmonising 
competition law across the EU requires co-operation and co-ordination between the European Commission, the 
Member States and the NCAs themselves. A third critical element is the absolute necessity to comply with the 
agenda and adopted positions of the Lisbon 2000 European Council, commonly referred to as �the Lisbon 
strategy�, which is to transform the EU into a more open and competitive market - "the most competitive and 
dynamic knowledge-based economy in the world capable of sustaining economic growth with more and better 
jobs and greater social cohesion26". With these reforms, the Commission is desirous at increasing efficiency and 
transparency while structuring competition law within market realities and the EU�s institutional framework. 
 
Another noteworthy facet of the reforms is that the European enforcement system is closely aligned to the US 
model. Core elements in US antitrust system, such as the removal of administrative notifications, intensified 
adoption of economic analysis in the evaluation of antitrust practices, are now being incorporated into the EU 
competition policy. This follows an ongoig debate and a progressive adoption of US-style competition policy 
elements in recent years. The issue is whether one can talk about a convergence of EU and US competition 
policies, and if the US approach will succeed as an efficient tool for thwarting cartels and other anti-competitive 
behaviour.  
 
At the European level, it is crucial to understand that the new reform finds its essence on the basic pillars of the 
European integration process. Issues such as the supra-nationality of the European Institutions, single market 
objectives, national competitiveness, open market economy, EU legal order, the principle of subsidiarity, 
national sovereignty and the integrity of EU decision-making process are, therefore, at stake. These normative 
principles are at the heart of the European Union project so that the success of the new reform package will 
depend on the strength of these principles and its observance by competition enforcement agencies. In the final 
analysis, the near future will not only test the new competition reforms but the EU institutional framework as a 
whole.  
 
 

                                                 
26 Mario Monti, �Contribution of competition policy to competitiveness of European economy�, Institute of European Affairs. Dublin, 26 
May 2003. 
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EUROPEAN COMMUNITY COMPETITION POLICY � HOW FAR DOES IT 

BENEFIT CONSUMERS? 
 

By: John Temple Lang1 
 
 This topic raises several questions: 
 

- Does EC competition law only protect competition, or does it in some respects 
protect competitors instead? 

- Do consumers get a fair share of the benefits of restrictive agreements? 
- Does protecting competition adequately benefit consumers? 
- Should competition authorities� enforcement priorities be altered to benefit 

consumers more? 
- What competition law measures could be taken to protect consumers better? 

 
1.1 Competition, or competitors? Article 82 
 

Competition law is intended to protect competition.  An efficient company may put all its competitors 
out of business by offering better bargains.  This is legitimate, it benefits consumers, and competition 
law should not discourage it.  However, the European Commission has sometimes said or done things 
which have been criticised, in particular by Chicago school economists and by US antitrust officials, as 
protecting competitors, rather than competition and consumers.  There is some justification for this 
criticism, which describes and summarises the differences of opinion between US antitrust authorities 
and the Commission on efficiencies in merger review, fidelity rebates, predatory pricing and 
recoupment, essential facilities, and monopoly leveraging (portfolio effects).  These differences of 
opinion are the background to this paper. 

 
1.2 Some measures taken to protect competition also protect competitors, even if that is not their main aim 

or their justification. 
 

In the light of the European case-law, it is not always easy to say where legitimate competition ends 
and anticompetitive or exclusionary practices begin (the latter are essentially abuses which harm 
competition by creating handicaps or difficulties for competitors which are not due merely to offering 
better bargains).  The difficulties concern in particular cases under Art. 82(b) (limiting production and 
markets of competitors): 

 
- Selective pricing, price discrimination, fidelity rebates.  

(The Commission has come close to saying that a dominant company may not reduce 
its prices selectively, even in response to buyer pressure, unless it has different costs, 
which is clearly wrong and contrary to consumers� interests, although it seems to be 
accepted that a dominant company may always match a competitor�s price, or 
minimise its losses.  Some of this is due to confusing discrimination in favour of the 
dominant company�s own downstream operations and exclusivity rebates, for which 
strict rules are appropriate, with discrimination between non-associated buyers, for 
which Art. 82(c) is strict enough). 

- Preservation of small retailers, and numbers of competitors  
(Robinson-Patman type discrimination issues: Art. 82(c) protects business-to-
business relations, protects companies, not consumers, against competitive 
disadvantages)2. 

                                                 
1  Cleary Gottlieb Steen and Hamilton, Brussels and London; Professor, Trinity College, Dublin;  

Visiting Senior Research Fellow, Oxford. Notes for a lecture at the Irish European Law Forum, September 2002 
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2  See the severe criticisms of the Robinson-Patman Act in the US Department of Justice Report on the Robinson-Patman Act (1977), and 
XXIX No. 1, Journal of Reprints for Antitrust Law and Economics (2000).  Some of the same criticisms can be made of Article 82(c), 
although it has caused less inconvenience than the Act has. 
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- Access to essential facilities (if compulsory access was ordered unnecessarily, it 

would benefit competitors, and would discourage investment in facilities likely to 
become important).   

- On intellectual property rights, the Commission�s decision in  
IMS Health3 (2001) seems contrary to well-established legal principles and, if 
upheld, would discourage investment in intellectual property. 

- Efficiency defences in merger cases (disallowing an efficiency defence protects 
competitors, and deprives consumers of the benefits of greater efficiency if they 
would be passed on to them). 

- Predatory pricing (the Community Courts have said that it is not necessary to prove 
that the dominant company could put prices up later and recover its losses, under 
Article 82(a).  It follows that consumers are deprived of the benefit of short-term 
prices below the dominant company�s average variable cost, in the short-term 
interests of competitors and presumably in the long-term interests of consumers). 

- �Leveraging�, tying, bundling (Art. 82(d): these abuses affect competitors, as well as 
imposing costs on customers. 

- Market integration (a long-term pro-consumer objective, but one which may interfere 
with optimum distribution structures). 

- State measures, in particular regulatory measures which may either correct defects in 
markets or may protect companies from aggressive competitors. 

- Compulsory licensing of intellectual property rights (RTE and ITP v. Commission, 
the Magill case, 1995 ECR I 743: must there be both monopolising a second market 
and denying consumers a kind of product for which there is a clear unsatisfied 
demand?) 

 
1.3 On all of these the Commission needs to draw a clearer line between protection of competition and 

measures which merely protect competitors (which would be undesirable for consumers because it 
would discourage effective competition).  The Commission�s Article 82 decisions have been largely 
opportunistic, complaint-driven, without an overall policy or correctives.  Complaints come primarily 
from firms, especially customers and competitors, not from consumers.  Now that the Commission has 
incorporated economics into its views on distribution and mergers, economics should be brought fully 
into its views on Article 82.  A Notice is needed4 on Article 82 issues to clarify legal rules and 
economic analysis on these issues, in particular to ensure similar approaches by national and EC/EEA 
competition authorities, and to avoid discouraging legitimate price and non-price competition. An 
economics-based notice would benefit consumers. 

 
 A Notice on pricing is particularly important because an abuse of a joint dominant position can be 

committed by one of the dominant companies5.  It is therefore essential that the rules on pricing by 
dominant companies should encourage price competition among jointly dominant companies, and not 
discourage it. 

 
In particular in connection with the Volvo/Scania merger prohibition, the Swedish government said 
that the Commission was preventing smaller countries from establishing companies large enough to 
compete on export markets.  The Commission�s answer, among others, was that the Nordic market was 
a separate market, and that there was no reason why Swedish buyers should have to subsidise 
purchasers of Volvo trucks in other countries.  (A similar issue was said to arise in the Swedish banks 
merger in 2001). 
 

                                                 
3  O.J. No. L-59/18, 2002   
4  Ridyard, Exclusionary pricing and price discrimination abuses under Article 82 � an economic analysis (2002) European Competition 

Law Review 286-303. 
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5  Case T-228/97, Irish Sugar, Oct. 7th, 1999, para. 66; Temple Lang, Oligopolies and joint dominance  
in Community antitrust law, in Hawk (ed.), 2001 Fordham Corporate Law Institute (NY 2002)  
269-359. 
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2.1 �Allowing consumers a fair share�: Article 81 

 
The Commission under Art. 81(3) assumes that if the market is competitive, a fair share of the benefits 
of the agreement will be passed on to consumers or users.  This is clear where the agreement will put a 
new product or service onto the market more quickly, e.g., in joint venture cases, and where the benefit 
is environmental protection.  It is less obvious where the main effect of the agreement is to reduce the 
parties� costs. 
 
In future, under the Commission�s decentralisation proposals, national competition authorities and 
national courts will have power to apply Art. 81(3), including the requirement that consumers must get 
a fair share of the benefits of the agreement.  The Commission plans a Notice on 81(3) summarising 
the principles as it understands them. 
 

3.1 Would protecting competition adequately protect consumers?   
 
In theory, the goals of competition policy both in Europe and in the USA are consumer welfare, 
efficiency, and economic growth.  Insofar as sound competition policy protects competition and not 
competitors, it should benefit consumers.  However: 
 
 There may be trade-offs: 

- Intellectual property rights limit competition temporarily, to create incentives for 
investment and creativity which will benefit consumers in the long term. 

- In the long term, it may be procompetitive, e.g., to deny competitors compulsory 
access to an important facility, so that they need to produce their own (network 
competition), although it would increase competition in the short term to order 
compulsory access (service competition). 

- Some consumer benefits (e.g., local grocery shops, local availability of 
pharmaceutical products) may conflict with lower prices at supermarkets. 

- There may be trade-offs between interbrand and intrabrand competition. 

 Competition does not always produce perfect results: 

- Some identifiable economic efficiencies, although cost saving, have no short-term 
direct effect on prices. 

- Legitimate competition may lead to monopoly (network effects and �tipping�, i.e., 
bandwagon effects). 

- Competition law can reduce some barriers to entry and restrictions on competition, 
but it cannot directly produce low-cost producers or lower prices, or efficient service.  

- Competition law does not deal effectively with the cumulative effects of lack of 
competition in sectors in which costs can ultimately be passed on to insurers, because 
nobody has an incentive to keep down prices (car repairs, car accident litigation, 
medical services). 

- In a small island economy, even an open one, absence of barriers to entry does not 
necessarily produce competitive restraints from imports or potential entrants. 

 

 Official measures may slow or offset its effects: 

- Liberalisation of air transport, telecommunications and energy, although they were 
initiated by competition law action, could not be done overnight.  Some regulatory 
measures were needed, so the benefits of competition came slowly. 

- State measures often restrict competition for reasons other than direct consumer 
benefit (e.g., taxis, pubs, physical planning). 
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4.1 Should competition authorities� enforcement priorities be altered to benefit consumers more? 
 

Changes in priorities resulting from decentralisation and abolition of notifications are likely to benefit 
consumers: 

 
- More efforts to detect price fixing (e.g., Vitamins6 decision).  Leniency policy is 

intended to lead to more confessions in price fixing cases, and to reduce the 
incidence of price-fixing, which should bring prices down in all industries in which it 
has been occurring. 

- Ending notifications (which provide reassurance for companies which notify) will 
free resources for enforcement action against serious infringements, which will 
benefit consumers. 

- The new EC group exemption for car distribution adopted in  
July 20027 will be substantially more favourable to consumers (several Commission 
decisions against car manufacturers have reasserted the right of consumers to buy in 
other States where prices are lower.  However, it is less clear that consumers benefit 
from the provisions in the Regulation which are intended to protect the independence 
of car dealers vis-à-vis manufacturers). 

- The Commission�s decentralisation proposals should lead to strengthening of 
national competition authorities, and to more widespread and more uniform 
application of EC competition law. 

- Greater awareness of the anticompetitive effects of State measures. 

- Competition policy is seen as an important anti-inflationary instrument now that 
monetary policy is European. 

- Clarification of the law on collective dominance (by the Airtours8 judgment) should 
lead to action against oligopolies. 

- EC prices cannot be the basis for assessing injury in trade safeguard cases (in which 
prices to consumers are raised) if the EC prices have been increased by price fixing 
(Mukand judgment9). 

- The rights of complainants (customers and competitors) under EC competition 
procedures are already greater than in most national competition procedures in 
Europe. 

 
4.2 Remember: 
 

- Competition law enforcement at production or wholesale level benefits consumers, 
because it reduces the prices to which retail profit margins are added. 

- Enforcement at production or wholesale level is easier and more likely to be effective 
than enforcement at retail level. 

- Part of the problem is that consumer organisations have much smaller resources than 
industry and trade associations. 

- Community competition law does not at present give power to break up a monopoly 
or dominant position legitimately acquired (Competition Act 2002 S.14 goes further 
than EC law).  The structural remedies envisaged in the Commission�s 
decentralisation proposals are to put an end to infringements, not to end their 
consequences. 

                                                 
6  Vitamins (adopted Nov. 11, 2001, unpublished so far). 
7  Regulation 1400/2002, O.J. No. L-203/30, August 1st, 2002.   
8  Case T-342/99, Airtours, June 6, 2002. 
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- Competition law does not prevent consumers from having switching costs, or being 

insufficiently informed, or insufficiently determined, or from the consequences of 
entering into long-term contracts. 

 
4.3 Exploitative abuses 
 

- In practice it is extremely difficult to apply the prohibition in Art. 82 on �unfair� 
high prices, and it is used only when the high prices are connected with 
anticompetitive abuses, e.g., interference with imports or arbitrage.  The Commission 
has always said that it could not operate a system of price controls under Art. 82.  In 
Europe as in the USA, competition, not antitrust actions, is the most effective cure 
for excessive prices, and excessive prices encourage market entry. 

- However, the prohibition on unduly onerous terms in contracts with consumers could 
also be used to challenge e.g., the right unilaterally to terminate electricity or gas 
supply immediately for non-payment. 

 
4.4 Consumers as taxpayers 
 

Competition law can save taxpayers substantial amounts of money: 

- By ending collusive tendering in public contracts enabling the authorities to claim 
compensation for having overpaid.  This should save taxpayers enough money to 
finance bigger budgets for national competition authorities. 

- By reducing State aid (the Commission is not responsible for ensuring that State aid 
is well spent, but State aid rules limit over-generous subsidies). 

- By clauses in public contracts fixing liquidated damages at a specified percentage of 
the amount of the contract if the successful company is found to have participated in 
collusive tendering.  

 
5. State measures which limit competition 
 

 States adopt many kinds of measures which protect State-owned enterprises from competition 
or which limit competition between private companies. 

 
 Community law includes a general principle that any State measure which restricts a freedom 
granted or guaranteed by the Treaty (i) must be for a legitimate (i.e., non-protectionist) purpose in the 
general interest and (ii) must be no more restrictive than is necessary to achieve that purpose10.  This 
principle applies to free movement of goods, services and capital, and it seems clear that it also applies 
to competition.  However, competition authorities cannot usually enforce it against their own 
governments or legislatures, and it is enforced through national courts or by proceedings by the 
Commission.  A company which has suffered loss as a result of State measures which are contrary to 
EC law can recover compensation (Francovich judgment11). 

 
6.1 Possible measures in favour of consumers 

 
No competition law regime can guarantee to be so effective that no losses to consumers ever happen.  
So protection of consumers should include effective possibilities to claim compensation. 
 
Apart from a notice to distinguish clearly between legitimate and undesirable competition under 
Article 82, new measures or rulings which would benefit consumers include: 

                                                 
10  E.g., Case C-320/92, Corbeau [1993] ECR I 2533; Case C-18/88 GB-Inno [1991] ECR I at 5980-81; Case T-266/97, Vlaamse Televisie 

[1999] ECR II 2329; Case C-439/99, Commission v. Italy,  
January 15, 2002 (trade fairs and exhibitions).  Case C-390/99, Canal Satellite Digital, Jan. 22, 2002. 
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11  Cases C-6/90 and 9/90, Francovich [1991] ECR I 5357; Temple Lang, The principle of effective protection of Community law rights, in 
O�Keeffe & Bavasso, Judicial review in European Union law; liber amicorum in honour of Lord Slynn of Hadley, vol. 1 (2000, Kluwer) 
235-274. 
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- Express statutory rights for consumers to sue for damages (omitted from e.g. UK 

Competition Act 1998, included in the Irish Competition Act 2002 S.14). 

- A duty on national courts under Art. 10 EC to allow class actions for injunctions, 
actions by consumer organisations, and damages by consumers injured by 
infringements of competition law (Crehan v. Courage12).  Oceano Grupo13shows 
that national courts have a duty to raise questions of Community consumer 
protection law on their own initiative, in small claims cases in which the consumer 
may not have a lawyer.  This suggests that there is a special duty on national courts 
to ensure that citizens get rights under Community law that in practice they may not 
otherwise be able to obtain. 

- A presumption that price fixing agreements increased prices by a specified 
percentage, to facilitate claims for compensation, and to make protection of rights 
given by Community law effective. 

- An EC directive or regulation saying who can sue and for what in cases of 
infringement of Arts. 81, 82, 86. 

- Commission competition officials should be involved in Commission antidumping 
cases14.  

- Recognition of a duty on the Commission under Article 10 to provide information to 
consumer plaintiffs to facilitate claims for compensation after the Commission has 
adopted a decision ruling that a violation of Article 82-82 has been committed, and 
to make findings as far as possible in such a decision to facilitate claims for damages.  
(The Commission does not consider that it has a duty to adopt formal decisions 
merely to facilitate claims for damages, but it might have these duties when it does 
adopt formal decisions). 

- The Commission�s Leniency Notice15 on reduction of the fines of companies which 
voluntarily disclose their involvement in price-fixing could say that a fine would be 
reduced if the company set up a trust for the benefit of consumers which had been 

                                                 
12  Case C-453/99, Crehan v. Courage Sept. 20, 2001.  See generally Jones, Private enforcement of antitrust law in the EU, UK and USA 

(Oxford, 1999). 
13  Case C-240/98, Oceano Grupo [2000] ECR I 4941.  Case C-372/99, Commission v. Italy,  

Jan. 24, 2002.  Case C-50/00P, Union de Pequeños Agricultores, July 25, 2002, shows that national courts have a duty �to establish a 
system of legal remedies and procedures which ensure respect for the right to effective judicial protection� (para. 41).  See General 
Report: The duties of cooperation of national authorities and courts and the Community institutions under Article 10 EC, in Vol. I, XIX 
FIDE Congress (Fédération International pour le Droit Européen, Helsinki, 2000) 376-426, at pp. 385-386, 388-390, 398-402, and Vol. 
IV General rapporteur�s conclusions, pp. 65-72. 

14  See 39 Common Market Law Review (2002) 633-639. 
15  Notice on immunity from fines and reductions of fines in cartel cases OJ No. C-45/3, Feb. 19, 2002. 
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overcharged.  In fact, more imaginative ad hoc remedies to benefit consumers might 
be desirable. 

- Protection of the interests of consumers should now be regarded as a Community 
objective, so the obligations of national authorities under  
Article 10 (ex-5) apply, including the obligation of judicial creativity. 
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INTRODUCTION 

 
This essay aims to provide an exhaustive analysis of B2B marketplaces and competition law. Such a topic is the 
focus of much current debate and attention. Although important studies on this matter started to appear in the 
second half of 2000, it remains at its height, to such a point that its study goes beyond national boundaries. On 
18 June 2002, the Spanish Association of Electronic Commerce disclosed the conclusions of its second report 
on B2B electronic commerce in Spain2. At a European level, the Directorate General Enterprise has been 
intensively working in the analysis of B2B Internet trading platforms3, and in particular on trust barriers for 
B2B e-marketplaces regarding SMEs4. Moreover, not only competition authorities and other institutions5 keep 
examining this phenomenon, but it is also widely covered in the economic press6. 
 
The recent flurry of attention surrounding this matter is no mere coincidence. This is indeed a topic of great 
importance for various reasons. First, for being an economic activity consisting in the trade of goods and 
services between undertakings in electronic marketplaces. Second, because it is not a genuine characteristic of 
any specific economic sector. Rather, it is present in all sectors in a greater or a smaller degree depending on the 
type of market. Thus, there are some in the aviation and automotive industry, as well as in banking, hostels, 
energy and agriculture. Third, for breaking the mould of the traditional trading channels. This is a new system 
strictly based on technology which, in order to be more competitive, its limitations are overcome by men�s 
ingenuity rather than by physical means. Fourth, because depending on each economic sector, B2B 
marketplaces not only represent a mere alternative, but they may take the shape of a clear substitute (or at least 
be a threat) to those traditional trading channels. This might be the case of those markets where platforms bring 
considerable cost savings or other kinds of benefits such as time, which indeed, can also be valued financially. 
And finally, for the expected volume of transactions due to take place via this mechanism7. 
 
This essay is divided in two parts. Chapter I gives a basic description of the different B2B models, the 
mechanisms used to perform commercial transactions and the establishment of prices. On the other hand, 
particular emphasis is also given to market definition for it is important to understand the interpretation given by 
the competition authorities (and focusing on the UE Commission mainly) to the analysis of B2Bs, both in the 
geographic and product markets. This point is of great importance because it enables us to understand and to 
determine whether a B2B has market power, which is crucial for the discussions held in the following chapter. 
 
Although many elements of B2B marketplaces are of considerable relevance, Chapter II concentrates on 
competition in the market for marketplaces exclusively. In particular, it focuses in the identification of 
anticompetitive concerns and in the provision of solutions directed at preventing undertakings from failing to 
observe such concerns rather than correcting them. In addition, the essay not only focuses on the participants 
trading in the B2B, but also in those undertakings such as IT procurers which intervene in the economy of any 
B2B. Finally, some discussions such as advertising in B2Bs have been raised, subjects that may have a greater 
relevance in the short-term.  
 
CHAPTER I 
 
B2B MARKETPLACES, DESCRIPTION, PRICING MECHANISMS  AND MARKET DEFINITION 
 
Chapter I aims to explain those issues that are necessary for a complete comprehension of the following chapter. 
The discussions held about competition in the market for marketplaces could be object of inaccuracies if 
references to the structure of B2Bs and their insertion in the market under the appraisal of the market definition 

                                                 
2 AECE (Asociación Española de Comercio Electrónico) www.aece.org. 
3 See the Report of the Expert Group on B2B Internet trading platforms - Final Report, 7 July 2003, 
www.europa.eu.int/comm/enterprise/ict/poplicy/b2b/wshop/fin-report.pdf  
4 See the Open consultation on Trust barriers for B2B e-marketplaces, 26 July 2002. The object of this consultation was aimed at promoting 
fair trade in B2B marketplaces. In particular, it focused on the identification of potential barriers in B2Bs, whether codes of conduct exist, in 
the promotion of fair rules and partnership, and in the maintenance of trust on things such as contractual terms and conditions, payments and 
dispute resolution mechanisms.  
www.europa.eu.int/comm/enterprise/ict/policy/b2b-consultation/consultation_en.htm. 
5 The chamber of Commerce of Barcelona is holding a number of e-business journeys throughout the year 2003, www.cambrabcn.es  
6 For example, the Financial Times has been publishing a series of articles throughout the year. See the biography for a reference of these 
articles. 
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http://www.aece.org/
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were not analysed in this Chapter. Therefore, the study commences with the description of the varieties of B2Bs 
operating in the markets and ends with a market definition.  
 
1. Description 
 
B2B Marketplaces may be structured in different forms attending to a number of elements such as things as the 
nature and the needs of a particular industry. Due to the idiosyncrasies of B2Bs, it is not possible to include all 
the variants in a single classification, so e-marketplaces are categorised according to organization, ownership 
and control, function and accessibility, and their structure includes some elements of each group: 
 
1.1 By Organization 
  
This category distinguishes between horizontal, vertical and diagonal platforms. Horizontal B2Bs are made up 
of players belonging to different industries8, whereas vertical marketplaces are focused on a single industry with 
additional specialised services and in conjunction with the links in the supply chain9. Diagonal organization are 
those cases where there is either a specific type of buyer or a specific product and the activity takes place in a 
number of industries10. 
 
1.2 By Ownership and Control 
 
An independent marketplace refers to the situation whereby buyers and sellers trade on a platform owned by an 
independent undertaking i.e., owned by an undertaking not operating in the sector that aims to obtain profits by 
managing the B2B11. Consequently, buyer-driven B2Bs12, also known as buyer-managed exchanges, are created 
and owned by a group of buyers with or without a technology partner, while sell-driven marketplaces/supplier-
managed exchanges, are owned by sellers that seek to procure goods or services on-line13. �Mixed� 
marketplaces, which are a combination of the last two, are owned by buyers and sellers14. 
 
1.3 By Function 
 
This classification aims to distinguish between B2Bs where procurement of goods and services is part of the 
final product from ones that indirectly contribute to the business. An FTC Report15 refers to the former as direct 
inputs. For example, supplying of carburettors for engines fits in this type. Indirect inputs are also known as 
MRO platforms16, as the purpose of the business consist of procuring of goods or services for Maintenance, 
Repair and Operation. Paper, furniture, pencils, indeed office products, are examples of indirect inputs, as are 
spare parts for machinery already in use in factories where engines are build. 
 
1.4 By Accessibility 
 
Platforms can be open or close. A B2B is open when other participants are permitted access and it is closed 
when they are not. It is important to note that the distinction is not made regarding the ability of a participant to 

                                                 
8 Serve as an example www.grainger.com, www.itradeplace.it, www.1city.biz, www.alibaba.com.  
9 Examples are found at the Automotive sector where the predominant marketplaces are Covisint, owned by Ford, DaimlerChrysler, General 
Motors, Renault and Nissan, and, on  the other hand, VolksWagen�s own B2B.   
10 This triple classification was made in an FTC Report, Entering the 21st Century: Competition Policy in the World of B2B Electronic 
Marketplaces, October 2000, Part 1, p.7, the example given was �the purchase and sale of electricity, natural gas, and liquefied fuels in Latin 
American markets.� 
11 It is the case of Biomni and Barclays B2B, which offers hosted services for those small companies that cannot afford to invest in a private 
exchange. Financial Times, FT-IT Review, A shift to hosted services, 13 March 2002, p.14. 
12 Such as Eutilia platform. Press release, Commission clears the creation of Eutilia and Endorsia electronic marketplaces, 10/12/2001, 
IP/01/1775. 
13 See for example MyAircraft.com, Case No.COMP/M.1969 � UTC/HONEYWELL/i2/MYAIRCRAFT.COM, Date: 04/08/2000. Note that 
MyAircraft.com merged with AirNewco, launching their new B2B known as Cordiem in June 2001. Financial Times, FT-IT Review, the 
lack of standards is �a massive headache�, 13 March 2002, p.16. 
14 Cordiem marketplace is supposed to be the first  B2B  jointly owned by buyers and sellers. On the buyer side: Air France, American 
Airlines, British Airways, Continental Airlines, Delta Air Lines, Iberia Airlines, SAirGroup, United Airlines and United Parcel Service. On 
the supply side: Goodrich Corporation, Honeywell International Inc. and United Technologies Corp. For more details see 
www.cordiem.com.     
15 FTC Report, Entering the 21st Century�, October 2000, Part 1, p.6. 
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16 See i.e., the Chemplorer marketplace, Press release, Commission authorises joint venture in e-commerce between Bayer, Deutsche 
Telekom and Infraserv Höchst, 31/07/2000, IP/00/896. 

http://www.grainger.com/
http://www.itradeplace.it/
http://www.1city.biz/
http://www.alibaba.com/
http://www.cordiem.com/
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join a B2B, but when members decide to exclude anyone else from joining their platform. For example, it is 
inaccurate to consider a marketplace closed when participants cannot access it because their software is not 
compatible. On the other hand, it is appropriate to consider a B2B closed when only its members can gain 
access using a password and they are bound by an agreement to exclude other participants. 
 
2. B2B Commercial transactions: Pricing mechanisms 
 
This section adds information for the understanding of the structure of B2Bs. There are different models for 
establishing prices: e-catalogs, auctions and exchanges, and in fact, not only one but a mixture of them, 
including their varieties, are used in most B2B marketplaces17. Moreover, these mechanisms in a B2B 
environment have contributed to a greater transparency in the market, a fact that has not escaped the eyes of the 
competition authorities. Although transparency may have pro-competitive effects, it has also raised concerns on 
whether it could lead to collusive conducts in B2Bs18. Hence, the description below also contributes to the 
comprehension of Chapter II. 
 
2.1 E-catalogs 
 
Catalogs are the only mechanism where products and services are offered to undertakings at a fixed price. 
Although a price listed in a catalog can be open to negotiation, in practice this system is deemed to be the most 
appropriate for purchases concerning inexpensive goods and small quantities. Hence, it is assumed that there 
will not be discussions between buyers and sellers on this matter. B2B marketplaces based on e-catalogs 
provide participants with a wide range of product information in real time. Compared to the traditional trading 
channels, electronic platforms present advantages that cannot be underestimated: the quick update of goods, 
services and prices almost instantly, extensive description of merchandises with additional features (for example 
in 3D and in media-video players) and finally, e-catalogs may facilitate the comparison between rival�s 
products. 
 
2.2 Auctions 
 
Auctions constitute the typical purchasing method in B2B marketplaces. According to a study elaborated by the 
Aberdeen Group, about 94% of net market transactions are performed via auctions of which 70% are reverse 
auctions19. However, a DG Enterprise Report20 indicates that contrary to public perception, catalogue-based 
transactions seem to be the preferred mechanism in which activity on B2B Internet trading platforms take place. 
There are different varieties of such mechanism but the common elements are dynamic pricing and a bidding 
process. It is clear that its application results in the automation and the consequential shortening of the sourcing 
process. The following description refers to the different types of auctions: 
 

a) Forward auctions: These are seller driven auctions where buyers bid for the product. The OGC 
Report21 shows that these types of auctions are more convenient for �unique or infrequently traded 
items, or sales of surplus inventory�. This classification offers three modalities22: (i) the English 
auction, where buyers bid for goods or services of an individual procurer; (ii) the Dutch auction, 
where products start at a high price and an auctioneer reduces the amount until a buyer agrees to 
purchase; (iii) and the Japanese auction, where the auctioneer fixes the start at a low price and 
increases the value until one buyer remains as a single bidder. 

 
b) Reverse auctions: These are the case of buyer-driven auctions, which unlike forward auctions are 

more suitable for long-term contracts and complex product areas. The auction process is 
characterised by a seller single bid, or by consecutive bids the purpose of which is to eliminate 
competitors until a single seller remains. It allows the buyer to describe in advance the type of 
product he is willing to purchase, the commercial terms applicable to the transaction and, even, the 
sellers who can participate in the bidding process. It is of up most importance to note that this type 

                                                 
17 See the Eutilia electronic- marketplace. Ibid nº.13 
18 See Chapter II, section 2.2 on sensitive data. 
19 Financial Times, FT-IT Review, Streamlined benefits for buyers and sellers, 13 March 2002. 
20 It can also be observed that SMEs have a tendency for concluding business through E-catalogs whereas large companies participate in 
auctions on a much higher percentage. Ibid nº 4, pp 7 � 9. 
21 Report for OGC by Europe Economics, An Economic Analysis of Electronic Marketplaces, 16 February 2001. 
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22 FTC Report, Entering the 21st Century�, October 2000, Part 1, p 7. 
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of auction does not exclusively focus on price. Other elements such as quality, design, resistance 
and location among others, may also be taken into consideration and, therefore, influence in the 
buyer�s decision. 

 
2.3 Exchanges 
 
This mechanism presents a higher degree of competition as commercial transactions involve a plurality of 
participants in both sides, buyers and suppliers, negotiating and competing for bids in real time23. This type of 
model is most suitable for commodity and commodity-like goods.  
 
3. Market Definition 
 
��market definition is not an end in itself but a tool to identify situations where there might be competition 
concerns�, with these words, Commissioner Mario Monti began his speech at a workshop on market definition 
at the Helsinki Fair Centre24. Indeed, the first step in toward assessing competition issues, whether in B2B 
marketplaces or in other markets, is to define the relevant market. However, the fact that B2Bs are a product of 
the New Economy, adds further complexities when determining both the relevant product and the geographic 
market. These complexities are as follows: 
 

a). There is a parallel evolution on e-marketplaces. One refers to the general evolution of the market; in 
a short span of time there has been a phase of expansion followed by a dramatic decrease (still 
ongoing) in the number of players, either by consolidation or by fallout25. On the other hand, because a 
B2B is mainly a software product, new models or improvements to existing ones tend to give a greater 
scope to the functions platforms actually perform. As will be shown in this chapter, this makes it 
difficult to fit B2Bs into a single category.  
 
b). In conjunction with the aforementioned, when the EC Commission had to deal with notifications of 
joint on-line ventures they were faced with a new phenomenon, which meant specific case-law on this 
matter was not available. Moreover, although the Commission Notice on Market Definition26 is a 
useful tool that provides guidance when identifying the market, it has been demonstrated to be less than 
a complete guide. For example, how could the SSNIP test be applied when there is not existing data? 
And which facts should be interpreted as current and not historical when it is said that developments 
occur a higher speed in those markets? Some light has been shed on the subject from the cases the 
Commission has been notified of which at least the main concerns have been identified. However, an 
accurate analysis can only be provided when B2Bs are fully implemented and evolving on an stable 
basis.  

 
Market definition in combination with market shares27 is crucial for determining whether a company possesses 
market power. If a B2B is found to be dominant, its performance may be considered abusive and it therefore 
automatically falls under Article 82 EC Treaty. Needless to say, Article 82 will also be applied to the unilateral 
conduct of a dominant undertaking that acts abusively in the platform. Where market shares are high, 
agreements, decisions or concerted practices prohibited by Article 81 EC may not be exempted. The fact that 
B2Bs are a product of the New Economy does not mean that the existing rules and case-law on competition 
need not to be applied to this new phenomenon. Indeed, block exemptions of Art. 81 are available to B2Bs not 
exceeding the indicated market share threshold. And case-law, like the AKZO28 presumption of dominance, in 
which an undertaking has a market share of 50% or more (Art.82 case-law), is applicable. 

                                                 

www.europa.eu.int/comm/enterprise/ict/policy/b2b/sec2002-1217en.pdf

23 For example, the inreon reinsurance trading platform. Press release, Commission approves the creation of the inreon online reinsurance 
exchange, IP/02/761, date 24/05/2002.  
24 Speech by Commissioner Mario Monti, Market Definition as a cornerstone of EU Competition Policy, Helsinki, 5 October 2001, 
Speech/01/439. 
25 Most analysts predict that only 5 to 10% of B2Bs will survive, and a B2B analyst at Giga Information Group states that the reduction will 
be more severe in Europe beacuse marketplaces are running out of cash. Financial Times, FT-IT Review, Fallout is far from over in 
electronic marketplaces, 13 March 2002, Part 2, p.13. However, this information must be interpreted with caution. Other sources such as 
Berlecon Research and eMarket Services show a decrease of 20 per cent of active B2Bs in the U.S. and 8 per cent in Europe between April 
and August 2002. For further details see the Commission Staff Working Paper on B2B Internet trading platforms: Opportunities and 
barriers for SMEs. A first Assessment, 11 November 2002, p 10,   
26 Commission Notice on the Definition of Relevant Market for the Purposes of Community Competition Law, [OJ 1997, No. C372/5].  
27 Ibid above, for a calculation of market shares see paras 53-55. 
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28 See AKZO Chemie BV v. E.C. Commission (Case C-62/86) [1993] 5 C.M.L.R. 215. 
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Dominance is also observed in the ECMR29. The Merger Regulation refers to the appraisal of concentrations in 
Article 2 provided they have a Community dimension. Parent companies will see an advantage if the creation of 
their joint on-line venture is assessed under the ECMR, i.e., when the requirements of �joint control� and  �full 
function� are met. Otherwise, if it is not a concentration it will be submitted under Article 81. It should also be 
considered that in a period where fallout and concentration is becoming intensive, mergers between B2Bs may 
be the subject of the substantive analysis of Article 2. This issue is further discussed in Chapter II in reference 
to competitive concerns regarding B2Bs.  
 
In practise, B2B exchanges do not seem to be dominant yet, partly because they are seen as an alternative 
business route among the traditional mechanisms, and partly as well because  market shares representing the 
business of a specific market are diluted throughout the existing B2Bs operating in it. The position might 
change if the number of platforms decreases and market shares increase30.  
 
2.1 The relevant product market   
 
The relevant product market is one of the two pillars of market definition. It is here where attention is focused 
on those goods and services that are interchangeable with the ones object of being assessed. In particular and 
for the purposes of our study, the questions to be considered are: Do B2Bs constitute additional or separate 
trading channels? Is there a degree of substitution between B2Bs and traditional trade? And if so, does 
substitution take place between B2Bs? 
 
It was regarding MyAircraft.com31 that the Commission held a discussion as to whether the B2B of UTC, 
Honeywell and partner i2, was part of the general market for aerospace parts and services or whether it could be 
considered as a separate trading channel. In other words, was the platform forming part of a narrower product 
market, i.e., a market of marketplaces for the aerospace sector? The decision said the platform had to be 
considered as a �one segment among the many modalities by which companies transact business�. Irrespective 
of the efficiencies that a B2B may bring, the fact is there is no distinction between whether the order is placed 
on-line, by fax, minitel, or by any other means.  
 
In addition, the Commission introduced another question into the discussion. It happened that MyAircraft.com 
was designed to perform other services besides providing supply chain management tools and e-procurement. 
These services included inventory planning tools and forecasting tools which go beyond of what is normally 
understood to be required by a platform member. After hearing the third parties, the Commission concluded 
that no matter how these services are offered, third parties do not consider them to form a distinct product 
market32. 
 
However, a word of caution on the decision has to be said since the relevant product market definition was left 
open given that the concentration did not create or strengthen a dominant position. MyAircraft.com is not the 
only case where the Commission adopted this decision. Again, in joint on-line ventures such as Date33, CFL34, 
Cap Gemini and Vodafone JV35, etc..., the definition was left open for the same reasons. A massive reduction of 
B2Bs is predicted for the near months to come, whether through merges or by fallouts, but a major increase in 
the activity taking place in the platforms is also foreseen,  which may lead to the replacement of the traditional 
trading channels36. Therefore, sooner or later, the Commission will have to face the challenge of giving a 
complete and satisfactory relevant product market definition due to the appearance of dominance in the market 
and, indeed, it will have to go a step further in the assessment of the degree of substitution between vertical, 
horizontal and diagonal B2Bs. 

                                                 
29 Council Regulation (EEC) No 4064/89 of 21 December 1989 on the Control of the Concentrations between Undertakings [OJ 1990, No. 
L257/13] as amended by Council Regulation (EC) No 1310/97 of 30 June 1997 [OJ 1997, No. L180/1]. 
30 The competition authorities are monitoring very carefully the evolution of B2B marketplaces. Evolution is taking place very rapidly and in 
some sectors there seems to be a tendency to more consolidation. The Commission has recognised this to be the case in the sector of multi-
bank trading platforms for FX products where the Centradia London based platform is operating. Press release, Commission clears 
electronic multi-bank trading platform for foreign exchange products, 27/06/2002, IP/02/943.  
31 See para 11 Case No.COMP/ M.1969 � UTC/HONEYWELL/i2/MYAIRCRAFT.COM, Date: 04/08/2000. 
32 Ibid above, para 13. 
33 Case No. COMP/M.2374 � TELENOR/ERGOGROUP/DNB/ACCENTURE/JV, Date: 02/05/2001. 
34 Case No. COMP/M.2075 � NEWHOUSE/JUPITER/SCUDDER/M&G/JV, Date: 01/09/2000. 
35 Case No. COMP/M.2195 � CAPGEMINI/VODAFONE/JV, Date: 29/11/2000. 
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But the evaluation of possible substitutions might not be as easy as it may seem. The SSNIP Test provided in 
paragraph 17 of the Notice refers to the situation whereby a permanent price increase of the products in the 
range of 5% to 10% would or would not determine a switch of the demand side to other products or suppliers 
located elsewhere. What is most relevant for our study is whether the increase in prices in a marketplace results 
in a move to other platforms or to other off-line trading channels. It is necessary at this point to point out a 
number of facts that make a B2B different from other supply channels: 
 
First, undertakings experience remarkable cost savings by trading on-line rather than through off-line routes37. 
Second, sales are also concluded by catalogue, but many B2Bs adopt the system of auctions which means that 
prices may vary depending on such things as the number of buyers on each sale. Third, in most cases and 
mainly in tailored vertical exchanges sunk costs are quite considerable. Supposing cost savings for electronic 
components are of 35%, an increase of the product price by 7% is not sufficient for  returning to the off-line 
channel. Moreover, B2Bs are not only about price savings, but also about time and effectiveness of the service, 
inventory reduction, etc.., all elements measurable in financial terms. In addition, offers from different suppliers 
(i.e., 5.500 at the VW B2B) can be compared in real time on the computer screen. Fourth, the software used by 
B2Bs must be compatible, otherwise the presence of an operator across the platforms is not possible unless an 
undertaking has as many separate computerized systems as marketplaces. Finally, where interoperability exists, 
it could be argued that purchases made by an operator in another B2B can be for other reasons such as the need 
of a specific product rather than because of an increase on the price of a similar good. 
 
For these reasons, and others, for example the unavailability of price data, the SSNIP Test may not appear to be 
an absolutely reliable tool. Therefore, in order to be accurate in our definition, it will be advisable to look at 
other elements such as the physical characteristics and the intentions for use.  
 
2.2 The relevant geographic market 
 
When Commissioner Mario Monti addressed the issue of the relevant geographic market in his speech in 
Helsinki38, he commenced by pronouncing the following definition: 
 

�the relevant geographic market compromises the area in which the undertakings concerned 
are involved in the supply and demand of the relevant products or services, in which the 
conditions of competition are sufficiently homogeneous, and which can be distinguished from 
neighbouring geographic areas because, in particular, conditions of competition are 
appreciably different in those areas.� 

 
This definition is supported by a number of elements contained in the Commission Notice39 that will contribute 
to the identification of the geographic market, despite the fact that no evidence of each factor is required. But, 
for the time being, as occurs with the relevant product market, the Commission has avoided to coming up with a 
definition. Since there has not been a case of dominance, the definition of the relevant geographic market is left 
open. Nevertheless, a question has been brought to the table for discussion: the fact that location has become a 
less important element for the intercourse of business between buyers and sellers, the analysis is focused on 
whether the geographic market will be broadened. 
 
Irrespective of the characteristics of e-commerce in general, on the one hand there are already some off-line 
geographical worldwide markets, as it is the case in the aerospace products and services market, as well as in 
the procurement and supply chain management in the car sector. Therefore, exchanges such as MyAircraft.com 
(now Cordiem) and Covisint with 5000 registered suppliers40, are also geographically worldwide. On the other 
hand, there are decisions such as in Date41 and in CFL42 marketplaces, where the relevant geographic markets 
                                                 
37 Serve as an example the Denmark company Riegens A/S, one of Europe�s leading lighting manufacturers. Through Scanmarket.com, 
Riegens achieved 30% - 35% costs savings on purchases of non-strategic goods. www.emarketservices.com, September 2003. 
38 Ibid nº. 25 
39 See paras 45 � 50 of the Commission Notice on the Definition of Relevant Market for the Purposes of Community Competition Law [OJ 
1997, No. C.372/5].  
40 Financial Times, FT-IT Review, Intense Competition allows for no mistakes, 13 March 2002, p.14. eMarket Services reports that by the 
end of 2002, Covisint had 77.000 users in 15.000 companies. See Significante � Marketplaces, May 2003, 
www.emarketservices.com/reports_facts/reports/SignificanteMarkets.htm  
41 Ibid nº. 36 
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42 Ibid nº. 37 
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are defined as national, Norway and UK, respectively, thus finding the evidence in elements regarding legal, 
regulatory, fiscal reasons and customer preferences. In addition, there is a third category of decisions where it is 
argued that although at first instance the market is national, there is a tendency towards internationalisation of 
the market due to the idiosyncrasies of the product/service market. This is the case of the joint venture between 
Cap Gemini and Vodafone43, where the procurement of IT services offered at an initial stage on a national basis 
is due to language and local business particularities. Also, linguistic reasons were argued to consider Italy as the 
relevant geographic market of ITRADEPLACE44. However, both the demand and the supply sides, provide 
evidence of the transformation of the national geographical market into a worldwide market. 
 
In conclusion, B2Bs with a national geographic market will continue to exist. Nevertheless, platforms may 
facilitate access and interactivity between a variety of undertakings dispersed around the world. In 
consequence, it could be said that marketplaces are widening their initial geographical market, whether it is on a 
continental or on a global basis. 
 
CHAPTER II 
 
 COMPETITION IN THE MARKET FOR MARKETPLACES 
 
The previous chapter was focused on the description of what B2B marketplaces consist of; their diversity and 
scope, as well as on market definition, which is so relevant for the discussions held on competition in the 
market for B2Bs. This chapter aims to expose and give answers to potential competitive concerns that may arise 
in the market for marketplaces. Therefore, the analysis here is focussed on a variety of matters characteristic of 
B2Bs other than the mere trade of goods and services. This is the reason that justifies the stress and space given 
in this work to the complexities inherent in e-marketplaces. 
 
1. Access and foreclosure 
 
The centre of the discussion is whether a B2B should always be open to other participants on a non-
discriminatory basis or whether there are viable alternatives to this �rule� in order to receive the approval of the 
competition authorities. 
 
 It is widely acknowledged that competitors may be at disadvantage when they are denied access to a 
marketplace. Therefore, exclusion of non-members from a B2B, mainly when the platform is owned by major 
players, may constitute a serious competition concern. However, it has to be borne in mind that openness of a 
B2B does not mean an operator has to admit every interested party to a marketplace. For example, there might 
be some kind of product standards that imply the exclusion of manufacturers whose products do not comply 
with the standards of the goods traded in the marketplace. It would be a different matter if, despite the B2B�s 
openness policy, a supplier is banned notwithstanding its products meet the standards. 
 
The assessment of access to and exclusion from marketplaces would not be accurate without a reference to 
dominance in the relevant market. The discussion about market definition in Chapter I concluded with an open 
definition that is, there has not been a finding of dominance of any B2B and so no definite market definition has 
yet soon given, although, as mentioned, this might not be the case in the near future. The finding of dominance 
is important as Article 82 of the EC Treaty is concerned with the unilateral conduct of dominant undertakings 
(in this section, joint on-line ventures) which behave abusively within the common market or in a substantial 
part of it. Even if the B2B does not have a dominant position, it is necessary to consider whether the 
establishment of the B2B could be caught by Article 81 - those agreements between undertakings, decisions by 
associations of undertakings and concerted practices which are capable of affecting trade between Member 
States - hence the assurance of the market share thresholds. In the case of access and foreclosure, this refers to 
those agreements between the members/owners of a B2B who deny access to other competitors. Article 7 of the 
Commission Notice on agreements of minor importance (de minimis)45 it is of interest here. In most cases, 
agreements between small and medium-sized undertakings with the aim of excluding other participants from 
entering into their marketplace will be exempted if they fall within any of the categories in Art. 7. All restrictive 

                                                 
43 Ibid nº. 38 
44 Provvedimento n. 9539 (C4603) ASM Brescia � Banca Lombarda e Piemontese � Hopa / ITRADEPLACE, www.agcm.it  
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45 Commission Notice (2001/C 368/07) on agreements of minor importance (de minimis), 22/12/2001. 
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agreements taking place in vertical B2Bs, and in some horizontal and diagonal platforms, must fit in clause 7(a) 
which is as follows: 
 

�if the aggregate market share held by the parties to the agreement does not exceed 10% on any of 
the relevant markets affected by the agreement, where the agreement is made between 
undertakings which are actual or potential competitors on any of these markets (agreements 
between competitors).� 

 
Whereas only some other, concluded in horizontal and diagonal platforms, must meet the requirements of clause 
7 (b): 
 

�if the market share held by each of the parties to the agreement does not exceed 15% on any of 
the relevant markets affected by the agreement, where the agreement is made between 
undertakings which are not actual or potential competitors on any of these markets (agreements 
between non-competitors).  

 
The fact that exclusion can be achieved through different direct or indirect ways (or a combination of the two) 
and that it can be addressed to a specific group of players means that it is a complex matter to set the limits for 
deciding when these practices should be considered an infringement of the rules of competition law. In addition, 
with regard to possible barriers to entry in on-line marketplaces and their significance depending on each case, 
whether individually or collectively, they play a key role in the assessment of the exclusionary effects occurring 
in a B2B, as they can be conclusive in the finding of dominance. 
 
A distinction can be drawn between strategic and absolute barriers. The former include those referred to as �first 
mover advantages�, in other words, those derived from being the first in the market. It could be argued that the 
first marketplaces may act as a barrier to entry for the establishment of future platforms, especially, if they are 
successful (for example by generating revenues) and focused on a specific sector with the participation of the 
major industry-players. The latter refers to an impediment in the admission to a market, for example, IPRS. In 
the market for marketplaces, regardless of whether they are absolute or strategic, the major barriers to entry that 
a competitor will have to face are as follows: IPRS, sunk costs (physical set up costs, but those derived from 
creating customer loyalty may also be included here), switching costs (from both the supply and demand side), 
network effects, and in particular, what is known as access to an essential facility46. 
 
On the other hand, exclusivity practices may also occur at two different levels; horizontally, when there are 
rules that attach competitors who established a B2B, or vertically, when only suppliers or costumers are tied to 
the platform owners. That is, these rules seek the prohibition to join other B2B or to limit their business activity 
outside the platform, and it can be at a horizontal or vertical level or both47. The analysis of  exclusivity 
practices shows that it is not only the existence of an agreement which impedes from dealing with foreign 
participants, but has more to do with the conduct of members of a marketplace. For example, at a horizontal 
level there can be incentives such as rebates or additional off-line services that may encourage a member decide 
to purchase in its own B2B. But the same effects are achievable, and more difficult to prove, when the major 
players of an industry own a B2B and tacitly decide to operate in their marketplace on an exclusive basis. There 
are three prime reasons for such behaviour: to maintain and strengthen market power, to write off the costs of 
the investment made in the B2B, and to create a new source of revenue through shareholdings as a 
medium/long-term objective. This may lead to negative effects in the market for marketplaces as there is high 
risk of concentration in one or two B2Bs (depending on the industry), thus impeding the creation and 
development of others as they are unable to attain a minimum volume of transactions needed to keep up with 
maintenance costs. Moreover, such a concentration is cause of the potential problems that are inherent to a 
monopolistic market: a decrease in service efficiency and the correlative reduction in output and innovation, as 

 
46 If a B2B constitutes an essential facility, acces to the marketplace is vital. Following the Oscar Bronner v. Mediaprint Case [1999] 4 
C.M.L.R 112, it can be said that a refusal to allow acces to an essential facility is caught by Article 82 EC. Paragraph 41 of the judgement 
provides that this refusal of acces to a service constitutes an abuse if it is likely to eliminate all competition in the market and that it cannot 
be objectively justified. The service (the B2B here) must be indispensable for the business performance of a competitor and no alternatives 
actual or potential may exist. For an interesting comparison on the doctrine of the essential facilities between the US and the EC competition 
law see, CAPOBIANCO, A., The essential facility doctrine: similarities and differences between the American and the European approach, 
(2001) 26 E.L.Rev.Dec., pp 548-564. 
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47 The US Department of Justice started an investigation on BrokerTec. In particular, there was a suspicion on its consortium ownership for 
obliging participating banks to conduct their US Treasury bond trading business exclusively via the BrokerTec platform. Financial Times, 
BrokerTec fails to make itself heard, 19 June 2002. 
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well as increased prices48. It is therefore advisable to avoid such exclusivity practices and to limit the 
restrictions to a minimum in accordance with the provisions of competition law. However, it is frequent to find 
ancillary restraints for a transitional start-up period, usually up to a maximum of two years. Some examples 
include the prohibition against using a competitor�s services, the forbiddance to acquire assets from other B2B 
competitors, certain purchase obligations undertaken in the platforms by the parents, the disallowance to 
promote any competitor and the prohibition against selling or licensing the software designed for the B2B to 
any competitors. All these restrictions are attributable to the fact that the platform needs time to find its place in 
the market and might face strong competition right from the beginning, and that without these restrictions it will 
not be possible to become solidly established, a factor that may indeed  turn in detriment of the B2B�s 
independence from its parents49. 
 
It is difficult to assess to what extent exclusivity could be allowed or whether it should not be permitted 
whatsoever. It is a question of studying each individual case. A look at previous decisions50 should be of help in 
our advice and the steps that should be taken in particular consideration are: 
 

a) A B2B has to be open to all participants and on a non-discriminatory basis, both to buyers and sellers 
in the same industry51. 

 
b) It has to be based on open standards so that accessibility is available via other software52. 

 
c) It has to avoid provisions indicating direct or indirect, horizontal or vertical, exclusivity practices. 

 
d) The requirement of independent external auditors to draw up an annual or a half-yearly report 

analysing whether exclusivity and discrimination could have taken place throughout the running of the 
B2B, and whether there could have been alterations in the software of any kind. 

 
2. B2B Ownership 
 
B2B Marketplaces are generally owned by participants rather than by IT companies53. However, it is not 
unusual to encounter other platforms where the IT supplier is a minor shareholder with a smaller representation 
on the Board compared to the rest of the owners54.  Nor it is unusual  to find the IT supplier with the same 
shareholding stake as the rest of the main owners55. The exception is to find a B2B totally owned by an IT 
provider. Because control is so closely linked to ownership, it is inevitable for questions to be raised about 
employees and seconded employees, data protection and collusion. 

                                                 
48 On monopoly and competition law see, WHISH, R., pp 4 � 13, and under The Fair Trading Act see pp 363-389. 
49 See Case No COMP/M.1969 � UTC/HONEYWELL/i2/MY AIRCRAFT.COM; Case No COMP/M.2175 � 
NEWHOUSE/JUPITER/SCUDDER/M&G/JV; Case No COMP/M.2374 � TELENOR ERGOGROUP/DNB/ACCENTURE/JV. 
50 See Case No COMP/M.1969 � UTC/HONEYWELL/i2/MY AIRCRAFT.COM, and Press releases: IP/01/661 � Commission approves 
Linde and Jungheinrich´s joint internet market place, IP/01/1155 -  Commission clears the creation of the Covisint automotive Internet 
Marketplace, IP/01/1775 � Commission clears the creation of Eutilia and Endorsia electronic-marketplaces. 
51 Although exemptions may be granted in accordance with de minimis Notice. 
52 Unlike B2B marketplaces, common standards have been successful in the basic Internet. These are known as Internet protocols and allow 
communication through the Internet infrastructure generally via a TCP (Transport Control Protocol) and an IP (Internet Protocol), and are 
the most commonly used in the system. For further details see, REED, C., Internet Law: Text and Materials, Butterworths, 2000, pp 11-14. 
E-marketplaces represent a more complex situation where interests and objectives differ from those of the mere Internet (it has been argued 
that every citizen should have the right of access) and therefore the form that standardisation has to take place in a B2B might represent an 
obstacle. Harmonisation can be achieved in different ways, but it seems more appropriate for it to be adopted via an implied consensual 
approach among participants rather than through a legal framework. In this capacity, an article at the Financial Times, Hard lessons in 
learning a common tongue, 21 June 2002, reveals how difficult the path is for reaching a common standards computer language. On the one 
hand, there are so many organisations involved that an agreement on terms and definitions seems quite laborious. On the other hand, 
software complex applications make this objective harder to achieve.  
53 This statement is taken from figure 3.B of the Workshop Report, E-marketplaces: new challenges for enterprise policy, competition and 
standardisation, 23-24 April 2001, p 4, where it shows that only 5% of all e-marketplaces are owned by technology providers. An example 
of a marketplace fully owned by its participants is seen in Case No COMP/M. 2075 � NEWHOUSE/JUPITER/SCUDDER/M&G/JV, where 
all parent companies performing in the financial insurance and banking sectors, own each a 25% shareholding of their joint venture (�CFL�) 
conceived for the sale of retail Mutual Funds via independent intermediaries.  
54 In Case No COMP/M.1969 � UTC/HONEYWELL/i2/MY AIRCRAFT.COM, 20% of the shareholding was allocated to i2 Technologies, 
Inc (�i2�) whereas both UTC and Honeywell held 40%. In consequence, the 7-member board of directors was structured as follows: two 
directors were appointed by UTC, two by Honeywell, one by i2, and one independent director by the shareholders (data of the percentage 
needed is not available). 

 144

55 I.e., Case No COMP/M.2374 � TELENOR ERGOGROUP/DNB/ACCENTURE/JV, where Ergogroup, the IT service provider owns 
28.6% of Date (JV), as well as Telenor and DNB, whereas Accenture stays with 14.2%. 
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2.1 Collusion 
 
It has been demonstrated that B2Bs may provide companies with substantial efficiencies, and it is 
acknowledged that they can be a source of anticompetitive concerns: collusion is one of them. Joint on-line 
ventures are created with the purpose to trade goods and services and benefiting from the advantages that on-
line trading brings. However, when the constitution of the joint venture �has as its object or effect the 
coordination of the competitive behaviour of undertakings that remain independent�, Article 2.4 of the ECMR56 
provides that such coordination has to be appraised under Article 81 (1) and (3), assuming that the joint venture 
is a full-function and has a community dimension so that it falls to be investigated under the ECMR. In 
particular, Art. 2.4 is aimed at preventing spillover effects, i.e., that the structure of a B2B does not serve as a 
trampoline for the parent companies to collude. Indeed, the markets most prone to collude are precisely those 
with a high degree of concentration. The principal idea is that a B2B is there to increase competition and not to 
reduce the competitive incentive of its members.  
 
Due to the characteristics of e-marketplaces, it is understandable why commercial sensitive information 
becomes a big issue in B2B marketplaces, given that data is accessible through untraditional means. The joint 
venture�s staff or management can meet, for example at the meetings of the board where all the owners are 
represented or when the platform design permits the disclosure of confidential data. This may possibly lead to 
different forms of collusion, from agreements to tacit collusion, or to market dominance by a few (primary the 
owners) and therefore, to abuses such as indirect practices leading to the foreclosure or elimination of a 
competitor, which ultimately weakens the structure of competition. 
 
To date, in order to get a clearance of the joint venture, the competition authorities have asked for convincing 
measures to be adopted right from the beginning of the set up. In particular, technical security standards in the 
forms of �firewalls� also known as �Chinese walls�, which prevent the transmission of sensitive information, 
are a key aspect of the software used to build up the platform. Along the same lines, the software platform�s 
design should prevent the creation of on-line spaces commonly known as �chat rooms� or �extranet�. It has 
been said that this �chat rooms� may be the substitute to the traditional smoked filled rooms in which cartels are 
established. However, a particular problem that joint on-line ventures have introduced is viewed at the meetings 
of the board. Whereas an independent software specifically designed to detect anomalies57 in the B2B 
mechanism can always be applied, a different scenario arises when the B2B owners meet face to face. When the 
competition authorities investigate a cartel, they consider certain factors to be evidence or strong indication of 
the existence of the collusive practice. Some examples include meetings, trips and conducts among others58. In 
the case of a B2B entity the members of the board not only meet, but they are allowed to do so by law59. It is an 
unprecedented situation where anticompetitive practices can be freely discussed and where the records of the 
examples mentioned above are not admissible as evidence. It could be said that this is a machiavellian approach 
of the situation but the fact is that cartels are a current practice and the proof is that they are at the top of the 
agenda of the competition authorities60. 

                                                 
56 Council Regulation (EEC) No. 4064/89 of 21 December 1989 on the control of the concentrations between undertakings [OJ 1990, No. 
L257/13] as amended by council Regulation (EC) No. 1310/97 of 30 June 1997 [OJ 1997, No. L180/1]. 
57 When writing a B2B´s software program, the programmer may give a set of hidden instructions or �routines� unknown to the user. If the 
predetermined circumstances take place, the set of instructions will perform a particular operation. This may consist of an external 
manifestation such as blocking the program or crashing the system, in which case the user will become aware of the situation. On the other 
hand, it may consist of a silent operation that is imperceptible to the user and involves sending information to the outside. It is worth noting 
that in order to fight this kind of intrusion there are programs with the objective to detect and warn of anomalies and foreign elements. 
(Interview with Rafael Gimeno-Bayón, Judge on authorised leave (Magistrado en Excedencia), and Ex-Director of Knowledge in CEP, 
Information Security S.A., CESS Group, 8 April 2002. 
58 See the I.C.I Case (48/69) [1972] C.M.L.R. 557, a case on concerted practices, para 87, as an example of strong indication of parallel 
conduct; and paras 103-109 on mutual discussions. 
59 Article 88 of Table A Companies Act 1985, allows any director to call a board meeting at any time with reasonable notice. Other 
jurisdictions take a similar approach: see for example under Spanish commercial law, Article 140 of the Ley de Sociedades Anónimas (LSA), 
where it is the Chairman or the person who assumes his/her functions who calls for a board meeting. See also the French Commercial Code, 
�sur les Sociétés Anonymes� , Art. L 225 - 36 �1 (L. nº 2001 � 420 du 15 mai 2001) where at least 1/3 of the directors can request that the 
president call a board meeting if one has not been held in two months. 
The importance of the Board of directors is such that its paralysation is cause for the liquidation of the company (Article 260.3, LSA), 
because this body is in charge of performing the objects stated in the Memorandum. This concept is also implicit under the Italian 
jurisdiction in Article 2448 �Dello scioglimento e della liquidazione�, Libro Quinto  �Del Lavoro (Società)�, Codice Civile. 
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60 On the 28 December 2001, The Financial Times published an article, Hectic year for Monti in his crusade against �cancers�, revealing an 
unprecedented burst of activity against cartels. In particular, heavy fines were imposed on 10 cartels throughout the year 2001, including 
seven of price-fixing cartels in the four weeks before Christmas. As a result, more than 50 companies were fined and a new record of � 
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Another hypothetical concern is whether the objective of collusion in highly concentrated industries is aimed at 
dividing B2Bs into specialised markets. Participants in a platform may produce goods, sell second hand goods, 
supply services, and provide spare parts and repair services61. They may operate in one of these three activities 
or be strong in one of the markets. The question is whether these companies are in a position to restructure the 
market for marketplaces by allocating companies into B2Bs according to their main field. Participants may 
argue that fragmentation favours their platform organisation and that software applications can easily be tailored 
to their needs. Moreover, they constitute a separate market.62 However, concerns rapidly arise about whether 
this �niche� assignment is covering a non-compete agreement. Openness to the platform is not a convincing 
defence since access is permitted to participants in the same industry operating in the same market and in 
addition, the platform is still owned by the first players, which gives them the advantages of a first mover. 
 
Highly concentrated industries are usually very difficult for new entrants to get into, particularly when there are 
important sunk costs before and when the activity is started up. Moreover, if the non-compete practice exists, 
the risk of failure is considerable as participants attempt to secure profits and stability (�the quiet life�). That is, 
in general they cannot refuse to supply, but no one is obliged to buy the new entrant products.  
 
Competition authorities have found companies guilty for dividing the market geographically63, and of non-
compete agreements leading to concerted practices such as collective boycotts64. The latter, directly applies to 
this case. The former does not exactly fit into the frame of the hypothesis. One thing is to divide a national, 
continental or global market, another thing is to habilitate platforms for specific markets with the purpose of 
dividing the market�s clientele. For example: Company A, whose business is to sell first and second hand 
goods, is a small competitor procuring spare parts. Company B, which provides spare parts and repair services, 
also has a small market share in the second hand goods market. Both A and B agree to non-compete in the 
other�s main business. The division of the markets results in a reduction of competitors, and in a increase of 
market shares in their main business area.  Therefore, because restructuring the B2Bs market can be a hidden 
conduct of coordination among participants, it will be indispensable for competition authorities to monitor 
evolution carefully in those specific sectors. 
 
2.2 Sensitive data 
 
Whether via an on-line or an off-line method, exchange of information has always raised serious competition 
concerns. In particular, because it is controversial to draw a clear line between what information can be shared, 
undesirable use of the data can facilitate serious anticompetitive practices such as collusion. Nevertheless, the 
information in itself is not sufficient to assess whether or not its exchange should be prohibited; there are also 
other elements that should be taken into consideration. For example, the structure of the market, its 
concentration, whether there is market power, the percentage of market shares belonging to undertakings, the 
oldness of the data and, indeed as above, the nature of the information. 
 
It is a fact that certain information sharing can contribute to efficiencies in businesses and, concerning B2Bs, 
the competition authorities such as the OFT, FTC and the EU Commission have recognised the pro-competitive 

                                                                                                                                                        
855m. from a vitamins cartel, as well as a general record of � 1.8bn. was achieved. The intense activity is still ongoing in 2002, for example, 
the �Lombard Club� case where eight Austrian banks have been fined (�124,26 millions in total) for participating in a wide-ranging price 
fixing cartel. Press release, Commission fines eight Austrian banks in �Lombard Club� cartel case, IP/02/844, 11 June 2002. In addition, the 
EC Comp. has changed  the rules on cartel �whistleblowers� by giving them more incentives such as full exemption to the first company to 
report the cartel, Commission Notice on immunity from fines and reduction of fines in cartel cases, 13 February 2002. However, the measure 
has been negatively criticised when compared to US policy, where the members of a cartel face prison sentences, Financial Times, Brussels 
moves to reward cartel �whistleblowers�, 14 February 2002. More recently, see Executives jailed and fined for price fixing in the chemical 
transport sector, Financial Times, 30 September 2003.  
61 In this capacity, it may serve as an example a description of the Energy sector. eMarket Services reported that there are up to four forms of 
energy e-marketplaces with specialised services. These are as follow: Power exchanges, a kind of �stock exchange� of the commodity 
electricity / gas; Retail e-marketplaces, trading electricity for consumption; Procurement e-marketplaces, with supply chain & procurement 
services for energy generators (suppliers) and utilities (buyers of energy), among others; and Used equipment e-marketplaces, second hand 
and surplus equipment. eMarket Services, E-marketservices in the energy sector, September 2003, 
www.emarketservices.com/reports_facts/reports/report031001.htm   
62 See the Hilti Case (C-53/92P) [1994] 4 C.M.L.R. 614, para 15, where in order to define the relevant product market a line was drawn 
between the market for the product itself and the market for spare parts and repair services. 
63  See the I.C.I. Case (48/69) [1972] C.M.L.R. PART 60, 557, para [118]; Case (83/546/EEC) Cast Iron and Steel Rolls [1984] C.M.L.R. 
694, paras 53 � 54; Case (T � 9/99 R 1) the Pre-insulated Pipe Cartel <www.europa.eu.int/comm/competition/.>. 
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64  See the Pre-insulated Pipe Cartel Case (T � 9/99 R 1) <www.europa.eu.int/comm/competition/>. 

http://www.emarketservices.com/reports_facts/reports/report031001.htm
http://www.europa.eu.int/comm/competition/
http://www.europa.eu.int/comm/competition/
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effects B2Bs bring in because they create a more transparent market65. For example, transparency in the price of 
goods and services facilitates participants to compare offers in real time. It can also promote joint-buying in 
order to obtain lower prices and it can contribute to integrate markets further. However, the competition 
authorities did not overlook the fact that certain excess in information sharing on B2Bs could cause damage to 
competition as it may favour price-coordination. This issue will be therefore appraised under Article 81. This 
brings us back to the point that accessibility to sensitive data and who has access to it are key elements in the 
structure of a B2B. The two main competition authorities do not have a consensual approach to this issue. While 
under EC competition law the exchange of confidential information is prohibited in several circumstances66, the 
FTC adopts a more relaxed position by applying the rule of reason, which means that pro-competitive effects 
can be taken in consideration to justify such practice. Nevertheless, this flexibility has its limits, and for 
example, efficiencies cannot be used to argue a price-fixing agreement67. 
 
It is also vital to determine whether the data relates to historical information or for example, to more recent 
transactions. This does not refer to which kind of information staff and management are permitted to observe 
and monitor, but when can obtain it. A recent workshop by the FTC68 pointed out that because speed is one of 
the main characteristics of B2Bs, transactional information becomes old very soon, and to continue with the 
example, it has been stated that two to six weeks old information on a stock exchange market can be considered 
historical and therefore, disclosed. In practice, a more careful approach on this issue will depend on the type of 
industry as well as on the type of B2B. 
 
2.3 Board of Directors, employees and seconded employees 
 
This section focuses on the level of independence that should exist between the owners and the B2B�s staff or 
management. There is a concern that certain anticompetitive practices may arise if the parent companies have 
access to sensitive data. As aforementioned, collusion in the form of a price-coordination could be organised. 
But it is possible for other practices to occur if the shareholders obtain privileged information, such as 
discrimination of non-owners and foreclosure to other participants. Because it is such a serious matter, it is 
obvious that confidentiality agreements can only be one of the tools used to deal with the issue and it was in the 
Volbroker.com case69 where the EC Commission provided with a number of additional assurances. They are as 
follows: 
 

�(a) None of Volbroker.com�s staff or management will have any contractual or other obligation towards 
any of the Parents and vice versa. 
 
(b) Volbroker.com�s staff and management will be in a geographically distinct location from that of the 
parents. 
 
(c) The representatives of the Parents on Volbroker.com�s Board of Directors will not have access to 
commercially sensitive information relating to each other or to third parties. 
 
(d) The Parents will not have access to the information technology and communication systems of 
Volbroker.com 

                                                 
65 See the FTC Report, Entering the 21st Century: Competition Policy in the world of B2B electronic Marketplaces, October 2000, Part 3.; 
OFT Report, E-commerce and its implications for competition policy, August 2000, p.55.; Press release, Commission clears the creation of 
the Covisint Automotive Internet Marketplace, IP/01/1155, 31 July 2001. 
66 Serve as an example of prohibited information sharing the Parchment Case (78/252/EEC) [1978] 1 C.M.L.R. 534, paras 64 � 65, whether 
invoices can infringe Art.81 of the EC Treaty; the Polypropylene Cartel Case (IV/31.149) [1988] 4 C.M.L.R. 347, para 106, prohibited 
contracts regarding the exchange of information of competition importance and normally considered as a trade secret; Case (IV/31.128) 
Fatty Acids [1989] 4 C.M.L.R. 445, para 35, where the exchange consisted on data from individual firms concerning details of the quantity 
of production and sale; Case (IV/31.370 & IV/31.446) UK Agricultural Tractor Registration Exchange [1993] 4 C.M.L.R. 385, paras 35 � 
38, refers to information about retail sales quantities, individual market shares and detailed breakdowns by product, territory and time 
periods; para 49, concept of a trade secret; para 49, when the data is made available by a governmental department; Case (IV/33.126 and 
IV/33.322) the Cement Cartel [1995] 4 C.M.L.R. 327, para 47 (12), periodical exchanges of information; para 47 (15), the availability of 
market price lists with both current and average prices.  
67 See Case Broadcast Music, Inc. v. Columbia Broadcasting System, 441 U.S. 1, 8 (1979); Case Coordinated Pretrial Proceedings in 
Petroleum Products Antitrust Litigation, 906 F. 2d 432, 447 n.13, 448 n.15 (1990), extract from FTC Report, Entering the 21st Century: 
Competition Policy in the World of B2B Electronic marketplaces, October 2000, Part 3, p 5 footnote 18.  
68 Emerging issues for Competition Policy in the world of E-commerce, 8 May 2001, p 151 et seq. 
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69 Press release, Commission approves the Volbroker.com electronic brokerage joint venture between six majors banks, IP/00/896, 31 July 
2000. 
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(e) The Parents will also ensure that the staff and management of all the parties understand and 
appreciate the importance of maintaining the confidentiality of sensitive commercial information and that 
sanctions for breach are spelled out.� 

 
The extract from the Volbroker.com case enables us to see the decisions that should be made in order to avoid 
conflicts regarding information sharing and access to confidential data. By analogy, it is advisable for these 
rules to be applied to B2Bs in other industries.   
 
It is therefore desirable for B2B management staff members to be fully independent from their parents, or at 
least, as much as possible. When an independent board (without the owners or their representatives) cannot be 
formed, it is prudent, and mainly for highly concentrated industries, to adopt the following measures in addition 
to those mentioned above: 
 

(f) Attendance by a competition counsel to the meetings of the board to acknowledge and supervise the 
discussion at the meeting. 
 

(g) A notary public should attend the meetings of the board. Transcription of the discussions hold in 
the meeting into a document and to have it publicly notarised. Copies of the document shall be at the disposal of 
the competition authorities at both, the notary�s office and the company�s registered office. 
 
And on a day-to-day basis: 
 

(h) The formula of the audit by independent external auditors can be used again to prevent or to detect 
leakage of confidential information regarding parent companies and suppliers70. 

 
2.4 Seconded employees and unfair competition 
 
Section 2 would not be complete if concerns regarding seconded employees and unfair competition were not 
discussed in this Paper. Although the same anticompetitive concerns can be achieved by hiring a B2B employee 
into a parent company, practices typical of unfair competition are more easily linked in here to seconded 
employees. This is due to the fact that these professionals already have some experience in the market that was 
acquired at a competitor�s company. 
 
It has been advised that during their secondment to the platform there should be no obligations towards the 
parent company, and the importance of maintaining confidentiality was also highlighted. The difficulty arises 
when the secondment terminates. It is very likely for parent employees to be exposed to sensitive data regarding 
other players. Therefore, the risk of leakage and disclosure of sensitive information is appreciable. In 
consequence, not only concerted practices can be foreseen, but also conducts such as breach of secrecy  to the 
advantage of the parent company which is in breach71, and acts imitating  competitors� decisions72 (which, in 
fact, is what unfair competition is). 
 
In practice, this environment is similar to the one where a professional moves from one company to a competing 
firm. Some employment contracts have a non-compete clause for    a period of time. The more important the 
employee�s position is, the stricter this clause will be. Forcing professionals to stay at the same company for 
their entire career is not permitted. There must be a balance. By analogy, it can be said that this type of clause 
can suit to B2B employees and to seconded employees even when they go back to the parent company73. 

                                                 
70 In this capacity, Arthur Andersen was appointed by Covisint  to act as a security audit committee to oversee the protection of confidential 
information between carmakers, Financial Times, Covisint aims to create online buying standard, 13 November 2001, p 37. 
71 This conduct is covered by Article 2598 �della concorrenza sleale�, Comentario Breve al Codice Civile, p 2446; see also article 13, Ley 
3/1991, de 10 de Enero, �de la Competencia Desleal�, Código de Comercio; as well, Articles 1382 and 1383 of the French Civil Code; 
under English law, see Case FSS Travel & Leisure Systems Limited v. Philip Anthony Johnson and the Chauntry Corporation Limited 
(OBENF 97/1319/C), where it provides that an employer can prevent his employees from using knowledge gained in the course of their 
employment if it amounts to an �identifiable objective knowledge� qualifying as a trade secret of the employer.  
72 Ibid. above; art. 2598 �della��; art. 11, Ley 3/1991� 
73 Although we do not have an example of a specific non-compete clause for the purposes of this study, it is certain that there are movements 
between personnel of the parent companies and the B2B. See the Financial Times, Francis to Covisint board, 29 January 2002, where Brian 
Kelly, a member of Covisint�s board, is hired as president of Lincoln Mercury, Ford�s luxury US brand. 
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See also, FTC public workshop, Emerging issues�, 7 May 2001, pp 129 � 137, about panellists opinions on seconded employees. 
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2.5 Ownership of several B2Bs 
 
If a platform owned by major players could raise competitive concerns, there is no doubt that it is also a matter 
of discussion when one of these players owns two or more B2Bs and has a decisive influence in the approval of 
decisions. At a first glance, there is nothing that says a participant cannot hold shares in several platforms. 
However, it is a different matter if such undertaking has market power and the platforms are focused on the 
same or related industries. It would be an issue for further investigation if the player behaved substantially 
differently across its platforms and this were not due to the statutory rules governing the joint venture. This 
behaviour may involve different forms not accepted by the competition authorities such as unfair terms and 
conditions, price-discrimination, or an attempt to divert participants to another B2B maybe, because the 
shareholder simply has a higher profit per transaction there. All these examples indicate an abusive conduct thus 
caught by Article 82 when the undertaking has market power. The latter case can be facilitated by a practice of 
discounts that encourage buyers to divert their purchases to the marketplace where the price of the product is 
lower. This refers to the idea that it does not matter whether the undertaking is a minor or major shareholder in 
the B2B, provided it has market power, and whether the abuse and the effects of the abuse occur in different 
marketplaces74. 
 
A different matter takes place when an IT provider has set up two different platforms for competitors in the 
same industry and behaves so that its acts benefit the members of one B2B75. Some examples include: 
advantages acquired from the platform design, technology support, access to new improvements in the software, 
etc� This conduct may be driven unilaterally or by an agreement. It is unilateral when the IT supplier has an 
interest in favouring a group of participants (e.g., because he wants to create or preserve the client base formed 
by the major players or by the tippiest marketplace). Alternatively, an agreement might be reached with a 
platform that forces the IT provider to perform unfairly against the other participants. Both cases represent an 
infringement of competition policy when there is substantial market power, as such behaviour with the aim of 
discriminating against competitors is characteristic of conducts belonging to the concept of abuse76. 
 
3. Analysis of Mergers. 
 
Several sources predict that after a phase of growth and expansion, B2Bs will face a period of consolidation via 
mergers or acquisitions, while many others will just disappear. This is exactly what is happening now77, and in 
comparison with the previous �internet boom�, this is a much faster tendency. 
 
3.1 Mergers between B2Bs 
 
Concentrations can be object of anticompetitive concerns when they create or strengthen a dominant position. 
The substantive analysis of Article 2 of the ECMR is only applicable when concentrations have a community 
dimension78. Otherwise, the assessment will fall under the scope of national jurisdictions. Needless to say, 
market definition will be crucial at this point to determine dominance, an issue already commented in chapter I. 
It was noted that dominance has not yet become a real issue on B2Bs. However, it was also pointed out that it 
could become one in the near future. The principles of the appraisal of concentrations are set out in Article 2.2 
and 2.3. Article 2.2 states that: 
 

�A concentration which does not create or strengthen a dominant position as a result of which 
effective competition would be significantly impeded in the common market or in a 
substantial part of it shall be declared compatible with the common market.�   

                                                 
74 Examples that could be applicable to this case are: Case (6/73) Commercial Solvents [1974] 1 C.M.L.R 309, for a vertical related abuse; 
Case (333/94 P), Tetra Pak International S.A. [1997] 4 C.M.L.R. 662, for a horizontal related abuse. 
75 See the OFT Report, E-commerce and its implications for competition policy, August 2000, p 57, para 6.63.   
76 On the concept of abuse see Case (85/76) Hoffmann-La Roche [1979] 3 C.M.L.R. 211, para 91; Case (322/81) Michelin N.V. [1985] 1 
C.M.L.R. 282, para 70. 
77 Workshop report, E-marketplaces: new challenges�, 23- 24 April 2001, pp 14 � 15. Also, see the Commission Staff Working Paper on 
B2B Internet trading platforms: Opportunities and Barriers for SMEs, p 10, 11 November 2002, where data of Berlecon Research indicated 
that up to April 2002, 469 e-marketplaces were no longer running business and 76 platforms had merged or been acquired by competitors. 
On July 2003, figures showed that there were between 300 � 500 B2Bs active in Europe and around 1000 world-wide, Report of the Expert 
Group on B2B Internet trading platforms, 7 July 2003, p 5. 
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78  For a concentration to be under the scope of the ECMR must fit in one of the categories in Article 3 �definition of concentration�, and 
meet the thresholds of Article 1 �scope�.  
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And Article 2.3 reads as follows: 
 
�A concentration which creates or strengthens a dominant position as a result of which effective competition 
would be significantly impeded in the common market or in a substantial part of it shall be declared 
incompatible with the common market.�  
 
Therefore, the discussions below are relevant given that the wording of Articles 2.2 and 2.3 shows that market 
power is a key element for deciding whether a concentration is compatible with the common market. 
 
The main arguments in favour that the parties may use include: an individual reduction in software and 
hardware expenses, and accessibility to a wider range of buyers and sellers in the same or different markets79. 
This is particularly true for SMEs when it is only via a B2B that they can become widely known and where IT 
costs and intermediaries might constitute a barrier. However, there are other arguments that may induce B2Bs 
owners to merge. It is estimated that some B2Bs will be able to replace traditional trade in a particular segment 
of an industry, or that they will coexist by running a high volume of transactions80. Therefore, it is feasible that 
an actual B2Bs consolidation in highly concentrated industries may lead to the creation or the strengthening of a 
dominant position with all its competitive concerns. In a merger, particular attention will be paid to the way in 
which B2B�s shares are allocated to the owners, specially if the merger or acquisition is between a group of 
major players and a platform owned by SMEs. In addition, preferential or privileged shares should be the object 
of scrutiny if they are distributed irregularly among the new shareholders. However, except for acquisitions, 
concerns about dominance inside the B2B should not arise as, in principle, the group becomes larger and 
interests are spread among the members.     
 
Another matter related to B2B mergers is what happens with the rest of the players in the E-marketplace. On the 
one hand we have the suppliers and technical support. On the other, B2Bs usually offer other types of on-line 
and off-line services such as billing, distribution, shipping and warehousing among others. It is understandable 
for there to be a reduction in the number of these players and that, perhaps, some of these services were 
exclusively created for a specific B2B, but the most problematic case probably has to do with the IT industry 
because there is no off-line alternative. In other words, a shipping company can transport B2B trade and trade 
originated in other industries or the same one, but through different operators. In a B2B merger, platforms 
become one. In a sector in which it is predicted that by 2004, 80%81 of E-marketplaces will disappear and where 
sunk costs are important, it is inevitable for it to have an impact on technology companies for the purpose of 
this market. The concern is that if by the time the B2B market settles down, only a few IT suppliers will become 
the hard and fast leaders for the provision of software in this market. Moreover, this situation might be 
accentuated by the fact that the remaining companies could take advantage of their position and foreclosure the 
entrance to new competitors by creating specific software standards for their �niche� and by IPRS. In other 
words, an experienced IT provider could become the leader in the business for e-business, and have a 
considerable number of top global companies as clients, which might further encourage companies, large or 
SMEs, to join the expertise of this IT supplier whether it is in a B2B merger and just one technology partner 
must remain, or whether it is to create a new B2B. Among the advantages, software standards may contribute to 
this decision82. 
 
3.2 Merger or Interoperability? 
 
It has been argued that in order to obtain a cleared decision a B2B should be open. Openness implies 
interoperability, as members from B2Bs will be able to access new buyers and sellers and perhaps this may lead 

                                                 
79  At a national level, serve as an example the acquisition of part of Globoworks Italia Spa by i-Faber Spa. i-Faber Spa is the owner of 
1citybiz, a horizontal electronic marketplace where trade of goods and services take place. By acquiring part of the vertical platform 
Globoworks, 1citybiz will add the trade of goods and services in the building and engineering sectors, and in particular, the e-sourcing 
services. Provvedimento n. 11986 (C5851) � i-Faber / Ramo di Azienda di Globoworks Italia, www.agcm.it  
80 For a statistical chart about the B2Bs opportunity index, see the workshop report, E-marketplaces: new challenges�, 23 � 24 April 2001, 
p 7. 
81 Ibid above, p 15. 
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82 The company SAP AG, leader in the provision of integrated e-business solutions, published an advertisement about its business, in which 
it reported that 86% of the Top Global Fortune companies were running SAP. Financial Times, 20 March 2002, pp. 15-22. 

http://www.agcm.it/
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to the settlement of a more dynamic market83. Common standards can make this viable, and sometimes at a very 
low cost (however, it can also be very expensive when software is not compatible). Nevertheless, the discussion 
becomes interesting when trying to decide whether a merger would be a better way to achieve these efficiencies. 
 
The main disadvantage of interoperability is that it may lead to a reduction in innovation. It can be difficult to 
achieve coordination among competitors as the number of competitors becomes larger. Moreover, 
interoperability may mean that a B2B will have to share its innovations with the rest or, at least, it will be easy 
for the other players to gain access and profit from new technology applications. It is clear that no one is willing 
to be the �horse of the chariot�. In other words, there is less incentive to innovate than when all the players are 
part of the same B2B.  
 
Another possible environment with the same effects is when interoperability is used with the precise objective 
to stop or slow down innovation. IT is a dynamic industry and the newest products in software and hardware 
give an advantage compared to previous models. Moreover, these products are usually expensive. It is therefore 
possible for different B2Bs owned by SMEs to agree to seek stability through interoperability. Participants may 
prefer to take the risk of becoming obsolete or less competitive in detriment to competition on this basis. This 
feature is a characteristic of collusive behaviour and definitely harms the competitive structure of the market. 
 
In addition, other factors such as switching costs to achieve interoperability may be diverse for participants 
belonging to different B2Bs, which could therefore raise competitive concerns depending on the reasons 
adduced for such differences in rates. 
 
But it is not always about buyers and sellers in B2Bs, there are also IT suppliers. Interoperability will bring 
together a number of IT competitors. It is not clear whether or not they will agree to share knowledge by setting 
standards and letting third parties to examine the structure of their software products. Moreover, they will be 
reluctant to reveal their innovations to competitors84. 
 
As a corollary, it appears that mergers pose fewer problems than an interoperability system, provided they are 
compatible with the common market. Furthermore, it could be said that, from this perspective, the best model is 
the one that involves all participants in a sole B2B. However, we should be concerned about the would-be 
negative effects of a �tippy� market85. The new challenge for the competition authorities will be stressed in the 
ability to monitor B2B marketplaces. 
 
3.3 B2B Mergers between Parent companies: effects on a B2B and in the market for B2Bs 
 
This is the situation when two Parent companies merge and both have a share stake in one or more B2Bs. 
Depending on the number of owners, the market share the �newco� will have and its market power, it will be in 
a position to influence within the e-marketplace. The structure of the B2B may call for the adoption of certain 
decisions by unanimous vote, an absolute majority or a simple majority. In most cases unanimity may not even 
be required whatsoever, but it is in the important decisions such as business plans, budget and acquisitions 
among others, which are taken by absolute majority86, and where the merged companies may be in an advantage 
position as a result of the sum of their voting rights. The advantage can be explained as a situation where the 
�newco� achieves the absolute majority by itself or where this occurs only with an alliance with a minor 
shareholder. In the first case, and whether it is in a highly concentrated industry where B2Bs do not compete 
with each other (possibly because of the fewness or for reasons of software exclusivity), it will be advisable to 
avoid such situation. One solution to the problem is by divesting87 the �newco� of part of its shares88. Another 

                                                 
83 See for example the interest that Covisint, Volkswagen and BMW have in the creation of a common industry standard. That is, 
interoperability throughout their platforms for the purposes of Internet-based parts procurement, Financial Times, Covisint aims to create 
online buying standards, 13 November 2001. 
84 It was pointed out by a panellist at the public workshop held by the FTC, Emerging issues for competition policy in the world of E-
commerce, 7 May 2001, p 78, that important disagreements arose between IT experts of the initial General Motors B2B and the Ford B2B. 
Apparently, the discrepancy was about the design of the technology platforms. If this happened in the same unit, a more conflictive situation 
may be seen for disperse experts that maybe do not share the same objectives. 
85 The issue comes up and is discussed in several sections of the OFT Report, E-commerce and its implications for competition policy, 
August 2000, mainly in chapter 6, pp 48 � 67.  
86 Not only by majority, but also the right of veto may be exercised for strategic board decisions. In this capacity, Case No COMP/M.2830 � 
LUFTHANSA CARGO/AIR FRANCE FINANCE/BRITISH AIRWAYS/GLOBAL FREIGHT EXCAHNGE/JV, 25/10/2002. 
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87 See the Commission Notice (2001/C 68/03) on remedies acceptable under Council Regulation (ECC) No 4064/89 and under Commission 
Regulation (EC) No 447/98. 
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possible solution is granting veto rights to the other parties so they can also have a decisive influence in the 
joint venture89. This second situation offers a more controversial approach and it will be necessary to analyse 
each case carefully. In both cases, an audit by an independent external auditor will be very necessary, as pointed 
out above. 
 
4. Horizontal cooperation agreements: joint purchasing and joint commercialisation 
 
This section addresses the issue of whether joint purchasing or commercialisation agreements may harm 
competition in the market for marketplaces. Among the advantages of bundling purchases or selling volumes 
are costs savings and shared risks. However, the main concerns that these practices produce are that they may 
lead to coordination between competitors or that cooperation may be achieved with the aim of creating, 
maintaining or strengthening market power. Compared to traditional trading channels, B2B marketplaces 
constitute the ideal environment for facilitating these kinds of practices due to the higher degree of transparency 
in the market, for cutting costs, and increasing profits. However, disproportionate or undue performance of 
these operations when there is market power may increase the harmful effects on the structure of the market. 
 
In fact, joint purchasing and joint commercialisation agreements may be more relevant in vertical marketplaces 
because all the participants are from the same industry. Nevertheless, this does not exclude the possibility that 
the above operations may face a prohibition in horizontal or diagonal platforms. The Commission Notice on the 
applicability of Article 81 to horizontal cooperation agreements90 demonstrates once again, as in de minimis 
Notice, that the participants� market power and the analysis of the structure of the market are crucial when 
assessing such practices. 
 
4.1 Joint purchasing 
 
It is believed that B2B marketplaces are believed to be useful tools for SMEs. First, they get known in the 
market and second, the platform arena provides a unique environment where these undertakings can reduce in 
expenditure by agreeing to acquire goods or services jointly with competitors. However, the Commission 
guidelines91 indicates that these practices may cause negative competitive effects in the market, for example by 
forcing prices to decrease below a competitive level and by provoking the foreclosure to other buyers. As 
aforementioned, monopsony power must be examined. 
 
Paragraphs 115 to 138 of the Notice on horizontal cooperation agreements deal with this matter. In particular, 
paragraph 130 tackles the issue by providing that: 
 
 �[�] it is unlikely that market power exists if the parties to the agreement have a combined market share of 
below 15% on the purchasing market(s) as well as a combined market share of below 15% on the selling 
market(s).� 
 
On the other hand, above of the 15% �safe harbour�, joint buying agreements may fall under Article 81(1), and 
the more concentrated the structure of the market is, the more unlikely an exemption under Article 81(3) will 
be92. 
 
4.2 Joint Commercialisation 
 
If SMEs may benefit from joint buying in B2B marketplaces, it goes without saying that joint 
commercialisation also favours competition in the market. According to the guidelines, the main aim is to 
obtain efficiencies from the integration of economic activities, thus avoiding the risks of coordination by an 
exchange of sensitive commercial information (in particular, concerning marketing strategy and pricing) and by 
                                                                                                                                                        
88 Examples of divestitures are Case, Worldcom/MCI, (IV/M.1069) [1999] 5 C.M.L.R. 876; Case No COMP/M.1795, 
Vodafone/Airtouch/Mannesmann , <www.europa.eu.int/comm/competition/>,  also in Press release, IP/00/373, 12 April 2000. 
89 Right from the creation, see Case No COMP/M.2374 � TELENOR ERGOGROUP/DNB/ACCENTURE/JV, 02/05/2001. 
90 Commission Notice (2001/C 3/02) Guidelines on the applicability of Article 81 of the EC Treaty to horizontal cooperation agreements, 
06/01/2001. 
91 Ibid, as above. 
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92 The Commission is aware of the negative effects that bundling purchases in a B2B may cause. As a result, it decided to forbid joint buying 
agreements between major players of an industry participants in a B2B arena. This is, for example, the well-known case of Covisint in which 
joint purchasing between car manufacturers or for automotive-specific products is not allowed. Press release, Commission clears the 
creation of the Covisint Automotive Internet Marketplace, IP/01/1155, date: 31/07/2001. 

http://www.europa.eu.int/comm/competition/
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reducing the efficiencies to mere costs savings. Moreover, there is a concern that sale coordination in joint on-
line ventures expands into traditional trading channels. As stated above, market power and market structure will 
play an important role in determining whether a joint commercialisation agreement should be exempt under 
Article 81(3) or not. Paragraph 149 of the guidelines fixes the market shares threshold: 
 
�[�]. In most cases, it is unlikely that market power exists if the parties to the agreement have a combined 
market share of below 15%. 
 
In general, it would be of interest to see if, costs savings and other efficiencies have a real impact on the 
consumer expenditure either via a joint buying agreement or a joint selling agreement. It could be shown to the 
eyes of the consumer explicitly by reducing the price of the product. Or it could be through indirect ways, for 
example, if the amount saved by the undertaking is invested in research and development instead of distributing 
it to the shareholders. In any case, the structure of the market will determine the end use of these efficiencies.  
 
5. Other Players 
 
Where a B2B exists, there is a threat to an intermediary unless it was him who first moved the piece and 
established the marketplace. In general, if B2Bs are about reducing costs and direct contact between buyers and 
sellers, there is no need for another player in the respective segment of an industry. 
 
The above assumption may seem too radical but it may be plausible. Although it is a fact that players are 
reluctant to switch from traditional trade to on-line trade because it means a change in their internal planning 
structure, it could happen this to be just a question of time. However, differences appear depending on the 
service or product characteristics for example, whether there are tangible or intangible, and between themselves, 
as well as in the organisation of the market prior to the creation of B2Bs. The environment is not the same when 
the business channel has always been, since the beginning, via wholesalers and distributors as when trade is 
partly concluded between buyers and sellers, leaving the rest to the wholesalers. There are also other factors to 
be considered such as time and tailored products or services. Tailored orders can be processed through the 
platform, thus avoiding mistakes and confusion and leaving the door open for further instantly specifications.  
Delivery time limits play in favour of the wholesalers, and though the distributor can store the products in its 
warehouse 100 kilometres away from the buyer�s factory, it makes a difference when they have to be shipped 
from Australia to England. 
 
Industries in which intermediaries may be strongly threatened are those where costs savings are high and 
transactions are simple. Examples are software and electronic components, where programs can be downloaded 
into computers via the Net93. 
 
In conclusion, it can be said that B2Bs have led to the creation of or have been a new addition to the existent 
multimodal business channels. It seems unlikely that intermediaries will disappear; they may lose a battle, but 
not the commercial war94. However, their capacity to adapt and react to these new circumstances will determine 
their volume of business. The inherent features of the products and services sold and bought in the marketplace 
will also have a decisive influence. As far as their strategy is concerned, it will be interesting to see their 
approach to the SMEs that cannot participate in B2Bs or to businesses that continue to be carried out via the 
traditional system. 
 
6. Advertising 
 
Like other commercial activities, B2B marketplaces generate very diverse costs: software maintenance, IT 
equipment, employee salaries, electricity invoices and taxes among others. There are a number of alternative 

                                                 
93 Cost savings up to 39%, see table 2 �Possible B2B e-commerce operator savings by sector�, Workshop report, E-marketplaces: new 
challenges�, 23 � 24 April 2001, p 6. 
94 To understand the trends in the Bond Market, see the following extract from DECKER, M., Vice President of Research and Policy 
Analysis of the Bond Market Association, Comments regarding E-commerce Antitrust Issues, 21 May 2001, pp 10 - 11: � electronic trading 
has not and probably will not alter the basic over-the-counter structure of the fixed-income markets, at least in the short-to-medium-term.[�] 
The principal reason is that buy-side market participants by their nature have not historically committed capital to risk trading for the 
purpose of supporting market liquidity�. 
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channels for coping with costs, for example, such as membership fees, transaction fees, or a combination of the 
two. In a world where commercial television and websites are generally funded by advertising revenue, it is a 
moot point whether advertising could have a role to play in B2Bs, and how. 
 
In principle, there is no rule that says one B2B cannot advertise itself in another B2B if the latter gives its 
permission. It could be in the same business as it is the case when a B2B formed by a group of hotels and food 
suppliers seek new clients in a similar platform. Another example may be when a platform owned by companies 
offering �non-strategic� procurement of items such as pencils, furniture or flowers, posts an advertisement in 
the above B2B. 
 
These practices can have pro-competitive effects among marketplaces as long as they provide an opportunity to 
meet other participants among and across the industries (where there are common standards and interoperability 
is therefore possible). It is also a way of financing the site. If SMEs platforms are keen to compete with big 
players, they may be able to keep running their marketplace and thus, to maintain their independence. 
 
On the other hand, there may exist marketing practices on another level, that is, at a company level, and they 
may be between participants of the same B2B. It is at this stage where advertisement can be more harmful or 
targeted to a particular competitor. A hypothetical case is when a seller with a deep pocket announces it will 
accept payment twice as late as is commonly done in a specific market. This may act as an incentive for a buyer 
to switch of providers, especially if it is in a period of depression. 
 
Advertising is a very controversial issue and up to date it has not been one of the main topics of discussion 
among the B2B workshops carried out by the competition authorities95. It will probably be necessary to wait 
until the market for marketplaces settles down to see whether the advertisement will evolve, or never see the 
light at all.  

 
CONCLUSION 

 
In this short but intense period of existence of B2B marketplaces we have witnessed its dramatic evolution. Like 
the B2C dotcom boom, after the initial euphoria a devastating crisis provoked by the lack of a significant 
volume of transactions is driving many B2Bs to disappear; a mere 10% survival rate is expected at its highest. 
Most will just be forced to liquidation, others will be lucky to be acquired or merged. 
 
The success of a B2B will depend on the strategy followed by the relevant company. Determining factors are 
the size of the undertaking, because the needs of a SME do not necessarily coincide with a large entity, and 
indeed, the characteristics of the market. As in the decision to adopt a specific production system or a network 
distribution, upon the establishment of a B2B the crucial decisions to be made by a company are the particular 
type of B2B, being the owner or a mere member, selecting the most convenient software provider, being with 
the right participants in the platform, training employees properly, and once the B2B is created, the capacity to 
respond in time and effectiveness to the forthcoming needs. 
 
The Principles of competition law are there to guarantee that the activity conducted in the B2B is done in 
normal conditions and under fair competitive criteria. This means that the existing rules of competition law, its 
concepts of abuse, price-fixing and concerted practices among others, and its case-law, are still applicable to 
electronic marketplaces no matter how revolutionary this system is. However, we cannot disregard that B2Bs, a 
product of the New Economy, have added difficulties, from the point of view of competition law, to the already 
complex markets. As it has been seen, it stands out that it is not easy to obtain a clear definition of either the 
geographic or the product market, and that collusive practices (favoured by a simplification of technology) may 
arise without great difficulty. On the other hand, it still remains to be established who, if any, will be the 
definite winners and victims of this phenomenon. 
 
Due to B2Bs own evolution, the markets in general, and of their unstoppable tendency to globalisation, not only 
control of the economic activities but also the adequacy of the rules of competition law to new changes may 
represent one of the most arduous challenges for competition authorities. In this capacity, I make use of 
Giuliano Amato�s words to describe the current framework of competition: 
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95 The FTC public workshop, Emerging Issues�, 8 May 2001, addresses this issue but focusing on B2C marketplaces, see p 272 et seq.  
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�The incidence and limits of competition have changed: it no longer needs either equality 
or universalised independence, and what a competitive market has to assure is that there 
is no absolute control by anyone and that the room to grow is consequently kept open for 
everyone.�96 

 
In fact, these are the objectives that competition law should pursue and that national competition authorities 
should guarantee. On a global scale, efforts for multilateral co-operation are driven through the International 
Competition Network (ICN)97. With respect to B2Bs in particular on a national and a global basis, such 
objectives should be achieved both at the level of the trading undertakings and at the level of the remaining 
participants the intervention of which is crucial in the life of a B2B.   
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D. Interviews 
 
Interview with GIMENO-BAYÓN, R., Judge on authorised leave (Magistrado en Excedencia), Ex-Director of Knowledge in CEP, 
Information Security S.A., CESS Group , 8 April 2002. 
 
E. Relevant websites 
 
Directorate-General Competition 
www.europa.eu.int/comm/competition/index_en.htm  
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Directorate-General Enterprise 
www.europa.eu.int/comm/enterprise/index_en.htm  
eMarket Services 
www.emarketservices.com  
Federal Trade Commission 
www.ftc.gov  
IBM 
www.ibm.com/e-business   
Office of Fair Trading 
www.oft.goc.uk  
 SAP AG 
www.mySAP.com  
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LA COMISION EUROPEA ORGANIZO EL V TALLER INTERNACIONAL 
SOBRE CARTELES1 

 
Los cárteles son una de las infracciones más graves de las normas de competencia y suelen ocasionan 
graves perjuicios a la economía, ya que se traducen en un aumento de los precios aplicados a los 
consumidores y, a largo plazo, en una merma de competitividad que pone en peligro el empleo viable. 
 
Funcionarios de competencia de 35 países se reunieron en Octubre 2003 en Bruselas en un taller 
internacional sobre cárteles organizado por la Comisión Europea para compartir experiencias en materia de 
investigación y lucha contra este tipo de colusiones. 
 
«Las investigaciones sobre carteles están adquiriendo dimensiones internacionales. En la mayoría de los 
casos, las empresas implicadas en carteles tienen filiales en más de un país y la experiencia demuestra que 
los efectos de esta conducta ilegal rebasan las fronteras nacionales» ha declarado Mario Monti, Comisario de 
Competencia. "Para hacer frente a unos carteles de creciente complejidad, las agencias de competencia 
tienen que desarrollar nuevas herramientas. En este contexto, el intercambio de información sobre técnicas 
de investigación y una mayor colaboración son elementos clave para el éxito de la lucha contra los carteles». 
 
El taller tuvo una duración de dos días y empieza el 2 de octubre de 2003. Los participantes se centraron en 
temas como los programas de inmunidad de varios países, los mecanismos de intercambio de información 
entre países e instituciones y la eficacia de determinadas herramientas de investigadores y legales en la 
tramitación de los asuntos relacionados con carteles. 
 
Asistiron a la conferencia más de 150 funcionarios de agencias de competencia y de Administraciones de 
todo el mundo. Está representada la mayoría de los Estados miembros de la UE y de los países candidatos a 
la adhesión, así como diversas organizaciones internacionales que se ocupan de asuntos de competencia, 
como por ejemplo la OCDE. 
 
La Comisión siempre ha considerado prioritaria la lucha contra los carteles. En 1998, la Comisión aumentó 
sustancialmente los recursos dedicados a esta tarea y creó una unidad dedicada específicamente a la lucha 
contra los carteles. La Comisión ha investigado y abierto procedimientos legales contra carteles en los 
sectores más importantes de la economía europea: productos químicos, banca, metalurgia, compañías aéreas, 
construcción o papel. Esta lucha contra los carteles se ha traducido en multas que ascendieron a un total de 
aproximadamente 1 800 millones de euros en 2001 y de 1 000 millones de euros en 2002. Estas cantidades 
representan alrededor del 80% de las multas impuestas por la Comisión a carteles desde la creación de la 
Comunidad Europea, lo que demuestra la determinación de la Comisión de impedir que las empresas 
desarrollen estas conductas ilegales. 
 
El régimen de «clemencia» de la Comisión ha demostrado ser un elemento clave de este éxito. Son muchas 
las grandes multinacionales y también PYME que han optado por ponerse en contacto con la Dirección 
General de Competencia de la Comisión para admitir su participación en un cartel. El nuevo programa de 
clemencia adoptado en 2002 ha reforzado aún más la capacidad de la Comisión de detectar y sancionar los 
cárteles, ofreciendo incentivos que muevan a las empresas implicadas a colaborar en la investigación de la 
Comisión y presentar información que ayude a sacar a la luz y suprimir los cárteles. Con todo, recientemente 
la Comisión tomó una serie de medidas importantes (la «modernización» de los procedimientos 
antimonopolio de la Comisión) destinadas a aumentar su capacidad de descubrir carteles secretos sin la 
cooperación de ningún miembro del cartel. 
 
El Taller Internacional de Competencia de 2003 fue el quinto que se celebró. Los anteriores talleres 
fueron organizados por las agencias de competencia de Estados Unidos (1999), el Reino Unido (2000), 
Canadá (2001) y Brasil (2002). 
 

 
1 IP/03/1331 
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CENTRO DE ESTUDIOS  DE DERECHO DE LA COMPETENCIA �CEDEC� 

 
El Centro de Estudios de Derecho de la Competencia �CEDEC�, fue creado en 1995 por iniciativa de 
varios académicos colombianos interesados en esta rama del derecho. El Centro fue amablemente 
acogido por las directivas de la Facultad de Ciencias Jurídicas de la Pontificia Universidad Javeriana. 
 
El objetivo del Centro es el estudio, investigación y difusión de los temas relacionados con el Derecho de 
la Competencia. Para el efecto, el CEDEC realiza reuniones, foros, libros, publicaciones periódicas, 
módulos de derecho de la competencia en programas de postgrado y otras actividades académicas. 
Adicionalmente sus miembros participan constantemente en programas de especialización, en los cuales 
se enseña esta rama del Derecho. 
 
El director y fundador del Centro es el Doctor Alfonso Miranda Londoño. El doctor Miranda es abogado 
y socio-economista de la Pontificia Universidad Javeriana, especialista en Derecho Financiero de la 
Universidad de los Andes y Master en Derecho (LL.M) de la Universidad de Cornell. El doctor Miranda 
es el Director del Departamento de Derecho Económico de la Facultad de Ciencias Jurídicas de la 
Pontificia Universidad Javeriana, profesor de Derecho de la Competencia a nivel de pregrado y postgrado 
en varias universidades de Colombia y el exterior y socio de la firma Chemás Miranda Roldan Jaramillo 
& Asociados S.A. 
 
Estos son los proyectos más importantes que realiza el <<CEDEC>> en la actualidad: 
 

• El <<CEDEC>> ha realizado desde su inicio reuniones mensuales, en las cuales se han 
realizado exposiciones de un tema específico del Derecho de la Competencia, de las cuales se 
lleva memoria y los documentos presentados son puestos a disposición en la página de Internet. 
Las reuniones del <<CEDEC>> han contado con la presencia de abogados internacionales 
como el Dr. Ignacio de León y el Dr. Eduardo Galán Correa. También han participado 
Superintendentes de Industria y Comercio, al igual que destacados abogados colombianos en el 
área del derecho de la competencia. Entre ellos: Dr. Gabriel Ibarra, Dr. Jorge Jaeckel, Dr. 
Emilio José Archila, Dr. Dionisio de la Cruz, Dr. Marco Velilla, Dr. Alejandro Giraldo,  Dr.  
Francisco Reyes Villamizar, Dr. Mauricio Velandia,  Dr. Darío Laguado, Dra. María Clara 
Lozano, y la Dra. Ana María de Brigard.   

 
• El Centro aspira a formar el más completo centro de documentación sobre la materia, 

conformado por libros y revistas especializadas. Además desde 1996, los alumnos de tercer y 
cuarto año de  Derecho de la Pontificia Universidad Javeriana han colaborado para la creación 
de una base de datos que contiene las resoluciones más importantes de la Superintendencia de 
Industria y Comercio, toda la jurisprudencia de la Corte Constitucional, la Corte Suprema de 
Justicia, los Tribunales Superiores y el Consejo de Estado relativa al tema del Derecho de la 
Competencia.  

 
• Compilación �concordada y anotada� de normas sobre Derecho de la Competencia en 

Colombia. Coordinador: Juan David Gutiérrez.  
 

• Estudio de Derecho Comparado de las normas de la Competencia en América Latina. A cargo 
de Natalia Jaramillo, Catalina Castro, Carolina Fandiño, Paula Garavito y Juan David Gutiérrez.  

 
• Se encuentra en imprenta el quinto tomo de la serie de libros sobre derecho de la competencia 

�CEDEC V�.  
 
PBX: (57-1) 249-4743 
Fax: (57-1) 313-0573 
Coordinador: Juan David Gutiérrez R. 
Dirección: Diagonal 68 No. 11A � 38, Bogotá, Colombia. 
Correo electrónico: cedec@cable.net.co / amirandal@cable.net.co 
Página Web: www.centrocedec.org
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FOROCOMPETENCIA : 

http://groups.yahoo.com/group/ForoCompetencia. 
 
ForoCompetencia es un foro virtual de debate sobre temas relativos a la regulación de la competencia. 
Fue creado en Octubre de 2001 y actualmente es un grupo interdisciplinario compuesto por mas de 260 
profesionales del sector público, privado y académico especialistas en tema de regulación de la 
competencia de 20 países de América y Europa.Actualmente entre sus miembros, ForoCompetencia 
cuenta con abogados y economistas de Alemania, Argentina, Brasil, Chile, Colombia, Ecuador, El 
Salvador, España, Estados Unidos, Francia, Guatemala, Inglaterra, México, Nicaragua, Panamá, 
Paraguay, Perú, Suiza, Uruguay y Venezuela. 
 
Entre los temas discutidos hasta el momento se destacan, entre otros, el interés económico general, el 
abuso explotativo de posición dominante, la relación entre interés público e interés económico general, el 
concepto del interés legítimo en materia de defensa de competencia, las cadenas de supermercados y sus 
efectos en el mercado y el rol de las eficiencias en el análisis de casos de defensa de la competencia y las 
estructuras institucionales. 
 
FC-News es la red de información vinculada a la regulación de la competencia del foro.  
FC-News es un lugar para intercambiar noticias, artículos, presentaciones, boletines, seminarios o 
cualquier otra documentación o información relacionada a la temática de ForoCompetencia.. Actualmente 
forman parte de la red FC-News alrededor de 100 miembros del Foro. Para participar de FC-News, hay 
que dirigirse a: FC-News-subscribe@yahoogroups.com. En caso de comentarios o consultas respecto a 
FC-News, por favor dirigirse a julianpenia@yahoo.com.ar. 
 
1er. Coloquio ForoCompetencia - Open Door, Argentina, 24 de Octubre de 2003 
Con motivo de cumplirse el 2º aniversario de ForoCompetencia se realizó un Coloquio el viernes 24 de 
octubre de 2003 en la localidad de Open Door, en las afueras de Buenos Aires, Argentina. El objetivo del 
coloquio fue debatir diversos temas vinculados a la regulación de la competencia en forma 
interdisciplinaria e informal. Para lograr tal fin se adoptó la metodología de mesa redonda 
interdisciplinaria con un panelista que presenta el debate, comentaristas que inician la discusión, y luego 
un debate de una hora entre los participantes con un moderador. Al evento participaron cerca de 70 
foristas provenientes de siete países (Argentina, Brasil, Chile, Colombia, España, Uruguay y Venezuela). 
 
El Comité Organizador estuvo compuesto por Bernardo Cassagne, Germán Coloma, Marcelo D´Amore, 
Miguel del Pino, Marcelo den Toom, Paula Figueroa, Viviana Guadagni, Ricardo Inglez de Souza, Julián 
Peña, Marcelo Ramos y Diego Slucki., mientras que el Comité Consultor lo integraron Fernando 
Aranovich, William Blumenthal, Jorge Bogo, Gabriel Bouzat, Guillermo Cabanellas, Ignacio De León, 
José Inácio Franceschini, Mauro Grinberg, Antonio González Quirasco, Lucas Grosman, Ubiratan 
Mattos, Eduardo Montamat, Joselyn Olaechea, Gesner Oliveira, Jorge Otamendi, Gustavo Paredes, Diego 
Petrecolla, Juan Antonio Rivière, William Rowley, Santiago Urbiztondo, Mauricio Velandia y Rodrigo 
Zingales. El próximo Coloquio sería realizado en octubre de 2004,tercer aniversario de 

oroCompetencia. F
 
El programa del evento tuvo 4  paneles: 
 1 - Objetivos de la Política de Competencia. 
 Panelista: Ignacio DE LEON - ex Presidente de ProCompetencia (Venezuela). 
 Comentarista: Guillermo CABANELLAS - Universidad de Buenos Aires (Argentina). 
 Moderador: Julián PEÑA - Moderador de ForoCompetencia. 
2 - Organización institucional de agencias de competencia. 
 Panelista: Jorge BOGO - ex Presidente de la CNDC (Argentina). 
 Comentarista: Mauricio VELANDIA ex Superintendencia de Industria y Comercio. Universidad Externado. 
(Colombia) 
 Moderador: Mário NOGUEIRA - Director del IBRAC. 
3 - Carteles y otras prácticas colusivas. 
 Panelista: Cani FERNANDEZ VICIEN - Estudio Cuatrecasas (España). 
 Comentaristas:    Mauro GRINBERG - ex Consejero del CADE (Brasil). 
                Germán COLOMA - Universidad del CEMA (Argentina). 
 Moderador:  Gabriel BOUZAT - ex Presidente de la CNDC (Argentina). 
4 - Condicionamiento de las operaciones de concentración económica. 
 Panelista: José Inácio FRANCESCHINI - Universidad de Sao Paulo (Brasil). 
               Comentaristas: Eduardo MONTAMAT - Vocal de la CNDC (Argentina).- Fernando ARANOVICH - Universidad de 

San Andrés. (Argentina). 
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                Moderador: Santiago URBIZTONDO - ex Presidente de la CNDC (Argentina). 
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« LES COLLECTIVITES LOCALES ET LE DROIT DE LA CONCURRENCE � Efficacité 
économique, réglementation et services publiques locaux » par François SOUTY 
Préface de Daniel Hoeffel 
Collection Action Locale 
Edition Imprimerie nationale 
 
Commander : 
Par courrier : Imprimerie Nationale SA � Service Diffusion � BP 514 � F-59505 DOUAI CEDEX 
Par télécopie : +33-3-27.93.70.96 
Par téléphone : +33-3-27.93.70.90 
Par internet : colectivites.imprimerienationale@com 
 

 163

mailto:colectivites.imprimerienationale@com


BOLETIN LATINOAMERICANO DE 
COMPETENCIA 

INFORMACIONES 
Y 

PUBLICACIONES 

BOLETIM LATINO-AMERICANO DE 
CONCORRÊNCIA 

 

 
PAGINAS WEB: 

 
- AMERICA LATINA: 
 
• ALADI - Asociación Latinoamericana de Integración: sgaladi@aladi.org / www.aladi.org 
 
• CARICOM � Caribbean Community: webmaster@caricom.org / www.caricom.org 
 
• CEFIR - Centro de formación para la Integración Regional: cefir@cefir.org.uy / www.cefir.org.uy 
 
•
 
 CEPAL � Comisión Económica para América Latina y el Caribe. Naciones Unidas: www.eclac.cl/ 

• Comisión Nacional de Defensa de la Competencia (ARGENTINA): www.mecon.gov.ar/cndc/home.htm 
 

• Conselho Administrativo de Defesa Econômica (CADE-BRASIL): www.cade.gov.br/ 
 

• Superintendencia de Industria y Comercio (COLOMBIA): www.sic.gov.co/Delepromo.htm 
 

• Comisión para Promover la Competencia (COSTA RICA): www.meic.go.cr/coprocom.htm 
 

• Comisión Federal de Competencia (MEXICO): cfc.gob.mx/ 
 

• IBRAC - Instituto Brasileiro de estudos das relações de concorrência e de consumo: ibrac@ibrac.org.br / www.ibrac.org.br 
 
• Instituto Nacional de Defensa de la Competencia y la Propiedad Intelectual (INDECOPI - PERÚ): www.indecopi.gob.pe/ 
 
• INTAL - Instituto para la Integracion de America Latina y el Caribe: www.iadb.org/intal/ 
 
• MERCOSUR - Mercado Común del Sur: sam@mercosur.org.uy / www.mercosur.org.uy/index.htm 

 
• OEA - Organización de Estados Americanos. Unidad de Comercio-suite 100: Trade@sice.oas.org / 

www.sice.oas.org/tunit/tunite.stm 
 

• Pro-Competencia � Superintendencia para la Promoción y Protección de la Libre Competencia (VENEZUELA): 
www.procompetencia.gov.ve/ 

 
• Secretaria General Comunidad Andina: www.comunidadandina.org 

 
• SIECA - Secretaría de Integración Economica Centroamericana: info@sieca.org.gt / www.sieca.org.gt 

 
• SELA-Sistema Economico Latinoamericano: difusion@sela.org / www.sela.org 
 
• Tribuna Ecuatoriana de Consumidores y Usuarios: tribuna@hoy.net / www.ecuadortotal.com/tribuna/ 
 
• UNCTAD - Conferencia de las Naciones Unidas sobre Comercio y Desarrollo. División de Comercio Internacional: 

ers@unctad.org / www.unctad.org/ 
 
- UNION EUROPEA: 
 
• Parlamento Europeo: www.europarl.eu.int 
 
• Comisión Europea �DG COMPETENCIA: europa.eu.int/comm/competition/ 
 
• Tribunal de Justicia Europeo: www.curia.eu.int/ 
 
• Austria. Wettbewerbsbehoerde im BMWA: www.bmwa.gv.at/wettbew/start.htm 
 
• Belgium. Ministère des Affaires Economiques:Concurrence: www.mineco.fgov.be/organization_market/index-fr.htm 
 
• Denmark. Konkurrenceraadet: www.ks.dk/konkuromr/index.html 
 
• France. Conseil de la Concurrence: www.finances.gouv.fr/conseilconcurrence/ 
 
• France. Direction Générale de la Concurrence de la Consommation et de la Représsion des Fraudes: 

www.finances.gouv.fr/conseilconcurrence/ 
 
• Germany. Bundeskartellamt: www.bundeskartellamt.de/ 
 
• Ireland. Competition Authority: www.irlgov.ie/compauth/home.htm 
 
• Italy. Autoritá Garante de la Concorrenza e del Mercato: www.agcm.it/ 
 
• Nederlands. Nederlandse Mededingings Autoriteit: www.NMa-org.nl/ 
 
• Nederlands. Ministerie van Economische Zaken: www.info.minez.nl/ 
 
• Portugal. Direcção-Geral do Comércio e da Concorrência: www.dgcc.pt/ 
 
• Spain. Direccion General de Politica Economica y Defensa de la Competencia: www.meh.es/comun/dgpedc.htm 
 
• Spain. Tribunal de Defensa de la Competencia: www.meh.es/TDC/tdc.htm 
 
• Sweden. Konkurrensverket (Competition Authority): www.kkv.se/ 
 
• United Kingdom. Monopolies and Mergers Commission: www.open.gov.uk/mmc/ 
 
• United Kingdom. Office of Fair Trading: www.oft.gov.uk/
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1 - ARGENTINA: 
NOTICIAS DE LA COMISIÓN NACIONAL DE DEFENSA DE LA COMPETENCIA 
Por: Horacio Salerno (Boletín n° 1, p. 3) 

BREVE ANALISIS ECONOMICO DE LA LEY ARGENTINA DE DEFENSA DE LA 
COMPETENCIA 
Por: German Coloma (Boletín n° 2, p. 3) 

REGULACIÓN ANTIDUMPING: UN ANÁLISIS DEL CASO ARGENTINO EN LOS AÑOS 
NOVENTA 
Por: Ricardo Delgado (Boletín n° 3, p.3) 

COMERCIO ELECTRÓNICO Y MERCOSUR 
Por: Pablo Palazzi y Julián Peña (Boletín n° 4, p. 4) 

EL CASO AMFIN (AMBITO FINANCIERO) VS. ARGEA (CLARIN) DISCREPANCIAS EN LA 
INSTANCIA ADMINISTRATIVA Y EN LA JUDICIAL 
Por: Jorge Bogo (Boletín n° 7, p. 3) 
UNA PROPUESTA OMC-plus PARA EL TRATAMIENTO DEL DUMPING Y DE LOS 
SUBSIDIOS EN EL MERCOSUR 
Por : Ricardo Delgado (Boletín n° 7, p. 6) 
COMPETITION LAW AND DEVELOPMENT POLICIES 
Por: Carlos Correa (Boletín n° 8, p. 3) 
IMPACTO DE LAS POLÍTICAS SOBRE DEFENSA DE LA COMPETENCIA EN LOS 
MERCADOS INTEGRADOS 
Por: Norma A. Pascar y Guillermina Tajan (Boletín n° 8, p. 20) 
THE INSTITUTE OF ECONOMICS AT UNIVERSIDAD ARGENTINA DE LA EMPRESA 
Por: Nora Patricia Balzarotti (Boletín n° 8, p. 128) 

ANTE LA CRISIS BRASILEÑA: ¿QUÉ PAPEL PODRÍA HABER JUGADO EL �PROTOCOLO 
DE DEFENSA DE LA COMPETENCIA DEL MERCOSUR? 
Por: Carlos Alberto Gonzalez (Boletín n° 9, p. 3) 

REFORMAS A LA LEGISLACIÓN DE  DEFENSA DE LA COMPETENCIA ARGENTINA 
Por: María Viviana G. de Quevedo (Boletín n° 9, p. 8) 

NUEVA LEY DE DEFENSA DE LA COMPETENCIA EN ARGENTINA Nº25156/99. 
ACTUALIDAD EN LA UNION EUROPEA. PROTOCOLO Nº 18 EN EL MERCOSUR. 
Por: Norma A. Pascar (Boletín n° 9, p. 18) 
POLITICA DE COMPETENCIA INTERNACIONAL: COOPERACION, ARMONIZACIÓN Y 
EXPERIENCIA  
Por : Nora Balzarotti  (Boletín n° 10, p. 3) 

LA PRIVATIZACIÓN DE UN CAMPEÓN NACIONAL. EL CASO DE YPF EN ARGENTINA 
Por : Jorge Bogo (Boletín n° 10, p. 23) 

"EL ABUSO DE POSICION DOMINANTE Y EL CONTROL DE LAS CONCENTRACIONES 
ECONOMICAS EN LA NUEVA LEY ARGENTINADE DEFENSA DE LA COMPETENCIA" 
Por : Guillermina Tajan (Boletín n° 10, p. 43) 

LAS PRUEBAS DE LA DESAFIABILIDAD DE UN MERCADO 
Por: Jorge Bogo (Boletín n° 11, p. 3) 

ABUSO EXPLOTATIVO DE POSICION DOMINANTE. EL CASO YPF EN ARGENTINA 
Por: Marcelo R. D'Amore (Boletín n° 11, p. 7) 

UNA POLÍTICA DE COMPETENCIA ECONÓMICA EN EL MERCOSUR 
Por: Félix Peña (Boletín n° 12, p. 3) 
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LA FUSION CARREFOUR-NORTE: UN ANALISIS CRITICO DEL DICTAMEN DE LA 
COMISION NACIONAL DE DEFENSA DE LA COMPETENCIA 
Por: Jorge Bogo (Boletín n° 12, p. 28) 

MODIFICACIONES A LA LEGISLACIÓN SOBRE DEFENSA DE LA COMPETENCIA EN LA 
REPÚBLICA ARGENTINA  
Por: Norma Pascar (Boletín n° 12, p. 35) 

EL CONTROL DE CONCENTRACIONES ECONOMICAS A PARTIR DE LA 
REGLAMENTACION DE LA LEY N° 25.156 
Por: Julián Peña (Boletín n° 12, p. 38) 
 
ACUERDO INTERNACIONAL EN LA INDUSTRIA DE TRANSPORTE AÉREO 
INTERNACIONAL: SU TRATAMIENTO POR LA COMISIÓN NACIONAL DE DEFENSA DE 
LA COMPETENCIA 
Por: Hugo Alejandro Asplindh y Marina Bidart  (Boletín n° 13, p. 3) 
 
LA INSERCIÓN DE LA AGENCIA DE DEFENSA DE LA COMPETENCIA EN LA AGENDA 
POLÍTICA. UN DESAFÍO IMPOSTERGABLE. 
Por: Mauricio Butera (Boletín n° 13, p. 9) 
 
COMENTARIOS ACERCA DE LA EFECTIVA APLICACIÓN DE LA LEY DE DEFENSA DE LA 
COMPETENCIA ARGENTINA 
Por: Guillermina Tajan (Boletín n° 13, p. 15) 
 
JOINT VENTURE y EL CONTROL PREVIO DE FUSIONES & ADQUISICIONES EN EL 
DERECHO ARGENTINO 
Por:  Pablo A. Biaggini y Hugo A. Asplindh (Boletín n° 14, p. 3) 
 
ALGUNAS CUESTIONES CLAVES EN EL ANALISIS DE LASFUSIONES Y ADQUISICIONES 
DE EMPRESAS BAJO LA LEY 25.156 
Por: Jorge Bogo (Boletín n° 14, p. 8) 
 
EL ABUSO DE POSICIÓN DOMINANTE EN LA LEY ARGENTINA DE DEFENSA DE LA 
COMPETENCIA.  
Por: Gabriel Alejandro Martinez Medrano (Boletín n° 14, p. 20) 
 
EL CONTROL DE CONCENTRACIONES ECONOMICAS ENTRE EMPRESAS QUE EXPORTAN 
A LA ARGENTINA 
Por: Viviana G. de Quevedo y Julián Peña (Boletín n° 14, p. 37) 
 
LOS DERECHOS PROTECTORIOS DEL ACCIONISTA MINORITARIO EN LA TEORIA DEL 
CONTROL DEL CAPITULO III DE LA LEY 25.156. 
Por: Pablo Alejandro Biaggini y Jorge Luis Bollatti (Boletín n° 15, p. 3) 
 
PODER DE MERCADO Y ANÁLISIS ANTITRUST: CON ESPECIAL REFERENCIA A LA LEY 
ARGENTINA DE DEFENSA DE LA COMPETENCIA (LEY 25.156) 
Por: Marcelo D'Amore (CNDC) (Boletín n° 15, p. 7) 
 
COMERCIO ELECTRONICO Y ORGANIZACIÓN MUNDIAL DEL COMERCIO 
Por: Julián Peña y Alicia Bo (Boletín n° 15, p. 29) 
 
LA DEFENSA DE LA COMPETENCIA Y LAS PYMES 
Por: Jorge Bogo (Boletín n° 16, p. 3) 
 
EL ABUSO EXPLOTATIVO Y LA DEFENSA DE LA COMPETENCIA EN ARGENTINA 
Por: Lucas Grosman y Tomás Serebrisky (Boletín n° 16, p. 15) 
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LA DEFINICIÓN DE CONCENTRACIÓN ECONÓMICA DENTRO DE LA LEY DE DEFENSA 
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COMENTARIOS SOBRE LA COMPETENCIA DESLEAL EN ARGENTINA 
Por: Guillermina Tajan (Boletín n° 16, p. 40) 
 
LA DEFENSA DE LA COMPETENCIA EN LA ARGENTINA 
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PROCEDURES IN ARGENTINA: WHAT SHOULD BE CHANGED TO ACHIEVE FULL 
CONSISTENCY? 
Por: Marcelo A. den Toom.(Boletín n° 18, p. 3) 
 
LA CONFIDENCIALIDAD EN EL REGIMEN DE CONTROL DE CONCENTRACIONES 
ECONOMICAS 
Por: Julian Peña .(Boletín n° 18, p. 11) 
 
2 - BRASIL : 
A ATUAL ATUAÇÃO DO CONSELHO ADMINISTRATIVO DE DEFESA ECONÔMICA - CADE 
NO BRASIL 
Por: Walter Douglas Stuber y Lionel Pimentel Nobre (Boletín n° 2, p. 9) 

COMPETITION POLICY IN BRAZIL AND MERCOSUR: ASPECTS OF THE RECENT EXPERIENCE 
Por: Gesner Oliveira (Boletín N° 3, p. 20) 

AS AGÊNCIAS EXECUTIVAS E O CONTROLE DA CONCORRÊNCIA 
Por: Walter Douglas Stuber e Flávio Augusto Dadalto Armani (Boletín n° 3, p. 41) 

BREVES NOTAS SOBRE A POSIÇÃO DOMINANTE E SEU ABUSO 
Por: Paula A. Forgioni (Boletín n° 3, p. 48) 

RESTRIÇÃO À CONCORRÊNCIA, AUTORIZAÇÃO LEGAL E SEUS LIMITES. LEI Nº 8.884, DE 
1994 E LEI N° 6.729, 1.979 (�LEI FERRARI�) 
Por: Paula Forgioni e Eros Roberto Grau (Boletín n° 5, p. 3) 

FIXAÇÃO DE PREÇOS DE REVENDA  
Por: Alexandre Gheventer (Boletín n° 5, p. 15) 

DA CONCORRÊNCIA DESLEAL : O DUMPING E GLOBALIZAÇÃO 
Por: Eliane Maria Octaviano Martins y Lauro Mens de Mello (Boletín n° 5, p. 29) 

O CADE, AS FUSÕES E AS MUDANÇAS DA SUPER 5 
Por: Gesner Oliveira (Boletín n° 5, p. 39) 

DEFESA DA LIVRE CONCORRÊNCIA NO BRASIL: TENDÊNCIAS RECENTES E DESAFIOS À 
FRENTE 
Por: Gesner Oliveira (Boletín n° 6, p. 3) 

DOING BUSINESS IN BRAZIL WITH THE NEW COMPETITION LAW FRAMEWORK  
Por: Lucia Helena Salgado (Boletín n° 6, p. 10) 

A AGÊNCIA NACIONAL DE TELECOMUNICAÇÕES E A DEFESA DA ORDEM ECONÔMICA 
Por: Walter D. Stuber, Noemia Mayumi Fukugauti e Flávio A. D. Armani (Boletín n° 6, p. 13) 

TARIFA DE TRANSPORTES AÉREOS: UMA ABORDAGEM JURÍDICA DO EQUILÍBRIO 
ECONÔMICO DOS CONTRATOS DE PERMISSÃO 
Por: Antonio Fonseca (Boletín n° 6, p. 19) 

�JOINT VENTURES� E DEFESA DA CONCORRÊNCIA NO BRASIL 
Por: Alfredo Lupatelli Jr e Eliane Maria Octaviano Martins (Boletín n° 6, p. 29) 
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GUIA PARA ANÁLISE ECONÔMICA DE ATOS DE CONCENTRAÇÃO 
Por: Paulo Corrêa e Márcia Prates (Boletín n° 7, p. 29) 
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RECENT TRENDS AND PROSPECTS FOR BRAZILIAN ANTITRUST 
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MERCOSUL E A LIBERDADE DE CONCORRÊNCIA 
Por: Augusto Jaeger Junior (Boletín n° 11, p. 25) 
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ASPECTS OF COMPETITION POLICY IN MERCOSUR  
Por: Gesner Oliveira (Boletín n° 11, p. 37) 

DEFESA DA CONCORRÊNCIA GLOBAL 
Por: Gesner Oliveira (Boletín n° 11, p. 42) 

A DEFESA DA CONCORRÊNCIA NO MERCOSUL E O PROTOCOLO DE FORTALEZA 
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COMPETIVIDADE EMPRESARIAL  E  MERCOSUL 
Por: Eliane Maria Octaviano Martins (Boletín n° 13, p. 50) 

DEFESA DA CONCORRÊNCIA: QUESTÕES CONTROVERTIDAS DA LEI Nº 10.149, DE 2000 
Por: Antonio Fonseca (Boletín n° 13, p. 72) 

IMPORTAÇÃO PARALELA DE MEDICAMENTOS 
Por: Antonio Fonseca (Boletín n° 13, p. 78) 

A POLÍTICA DA CONCORRÊNCIA E A ORGANIZAÇÃO MUNDIAL DO COMÉRCIO 
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AQUISIÇÃO DE ATIVO INDUSTRIAL SITUADO NO EXTERIOR - Exame dos efeitos à luz da Lei 
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MERGER CONTROL IN BRAZIL 
By : Mauro Grinberg (Boletín n° 15, p. 48) 

�O NOVO CÓDIGO CIVIL BRASILEIRO  E A REORGANIZAÇÃO DE EMPRESAS� 
Por: Augusto Jaeger Junior (Boletín n° 15, p. 50) 

THE INTERACTION BETWEEN TRADE AND COMPETITION POLICIES: TOWARDS THE 
PROCESS OF TRADE LIBERALISATION AND GLOBAL COMPETITION RULES 
Por: Danielle S. Borgholm (Boletín n° 16, p. 47) 

A INTEGRAÇÃO DO MERCADO COMUM E A DEFESA DA CONCORRÊNCIA: O EXEMPLO 
EUROPEU 
Por: Karla Christina Martins Borges (Boletín n° 16, p. 66) 
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