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COMPETITION REPORT 2000

 

FOREWORD BY MARIO MONTI

 

Member of the Commission in charge of competition policy

 

Introduction

 

The year 2000 has been a crucial year for competition policy in many respects.

The way firms conduct business and compete with each other is rapidly evolving and competition
authorities need to respond to these changes. Much of the activity in the year 2000 was devoted to
adapting competition policy to the new social and economic environment and to preparing it for the
challenges ahead. 

In taking up my functions I was aware that competition enforcement was not a static exercise and
committed myself to improve our policy on issues which I felt were of key importance: greater
involvement of consumers in competition matters; enhanced transparency of our policy, notably on State
aid; modernisation of our rules through better integration of economic reasoning in the legal framework;
and, finally, an increased awareness of the international dimension of competition.

In presenting this year’s Annual Report on Competition Policy I would like to emphasise the progress
achieved in those areas.

 

Competition policy and consumers

 

On many occasions I expressed my concern that consumers are not sufficiently aware of the implications
of competition policy on their welfare. While it is generally understood that competition policy improves
overall economic efficiency, it is surprising that its most evident effect, that on consumers, is often
neglected. Consumers should be better informed of, more closely taken into account and more directly
involved in competition matters. In turn, this helps competition policy to focus more clearly on actions,
which are ultimately beneficial to consumer’s interests.

 

European Competition Days

 

Our efforts towards this objective have led to a number of concrete initiatives. The most important was
the decision to organise, in association with the European Parliament, a European Competition Day every
six months in the country holding the Council Presidency. The purpose being that of informing the public
about the benefits that competition policy can bring them in terms of lower prices, diversity of supply,
improved product and service quality and to listen to consumers’ comments and concerns on specific
markets for goods and services.

The first European Competition Day was staged in Lisbon on 9 June and the second in Paris on
17 October. The conferences were open to all interested parties, but individual consumers and consumer
organisations were particularly welcome participants. The debate concerned issues and sectors of great
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interest to the consumer — the liberalisation of the telecom sector and the concentration in the retail
distribution industry — although the focus was sometimes more on ‘consumer protection’ than on strictly
competition issues. I hope that in time the European Competition Day will become an established forum
in which to exchange views with the consumer organisations on important aspects of competition policy.
This would not only give citizens a better understanding of competition policy, but also help competition
authorities to identify possible anticompetitive practices and take advantage of the consumers’
experience of the markets.

 

Impact on consumers of individual decisions

 

Apart from ad hoc initiatives, we also tried to highlight the benefit to the consumers of single decisions in
our press releases and publications. In this annual report, we chose to select a small number of decisions,
which could provide useful examples of how consumers can profit from competition policy.

In the case of 

 

Opel Nederland

 

, complaints by consumers prompted the Commission to investigate
practices restricting parallel trade in motor vehicles. The ensuing decision reaffirms the right to buy a car
without impediment in Member States where prices are lower. This case is important because it shows
that consumers are not only passive beneficiaries of competition policy, but can also provide impulse to
the Commission’s action.

In the 

 

Telefónica/Sogecable/Audiovisual Sport

 

 case, involving the relatively new market of pay-TV rights
to football matches, the Commission intervened to put an end to an agreement to fix the price for
watching football matches in Spain. As a result, some cable operators reduced significantly their prices
and later the Spanish digital terrestrial operator cut pay-per-view football prices by up to 50 %.
Consumers will also benefit from a much broader choice: football rights previously available only to
digital satellite operators will be accessible also to other broadcasters, giving rise to a wide range of
football transmissions on all three digital delivery systems (satellite, terrestrial and cable).

Even in merger cases, where issues may appear distant from the concerns of final consumers, competition
policy can considerably affect their welfare. In the case of the merger between 

 

TotalFina

 

 and 

 

Elf
Aquitaine

 

, the operation was made conditional on the sell-off of transport and storage facilities with a
view to preserve competition in the retail market for domestic heating fuel and for LPG and, therefore,
maintain downward pressure on prices. On the market for motor fuel on motorways, the required
divestment of 70 petrol stations will allow the entry of a large retail operator (Carrefour) into the market,
which should develop competition not only on prices, but also on the supply of additional services to
consumers.  

 

Enhanced transparency of competition policy

 

Better information to consumers should be part of a wider commitment to transparency towards citizens.
In this context I pursue the practice of having regular contacts with the European Parliament to constantly
update the democratic representation of the European citizens on the latest competition policy
developments.

 

State aid register and scoreboard

 

Transparency not only responds to a general need for Community policy to be open to scrutiny, but it can
also improve the effectiveness of this policy. I am thinking in particular of the possibilities to enhance,
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through increased transparency, awareness about the need for the application of the Union’s strict control
rules and to strengthen the process of peer review. With these objectives in mind, the Commission has
already opened a public register on the Union’s server, Europa and will establish a State aid scoreboard,
which will also be available on the Internet. The register contains factual information on all State aid
decisions taken by the Commission since January 2000 and has been available online since March 2001.
The scoreboard, which will give a detailed evaluation of the State aid situation in the EU, will be ready
by July 2001.

These initiatives make the system more transparent and support the call of the Stockholm European
Council on Member States to demonstrate a downward trend in their State aid in relation to GDP.

 

Notice on remedies in merger proceedings

 

I would also mention another initiative aimed at increasing the transparency of our policy, this time in the
field of merger control. In December, the Commission adopted a notice on the subject of remedies that
parties to a merger operation can propose to eliminate competition problems raised by a certain
operation. The Commission is the first competition authority to issue any such guidelines or advice on
this subject. The notice aims to set out clearly and objectively the administrative and substantive
principles on which the Commission will base its assessment of remedies and follows extensive
consultations carried out with the Member States and with the business and legal communities. I believe
this to be an important development, particularly in light of the fact that in the last two years alone there
have been around 50 cases in which the Commission has accepted remedial commitments from merging
parties before allowing transactions to proceed.

 

Modernisation of competition rules

 

The ongoing process of updating our rules and procedures is driven by the need to strengthen the
enforcement of EC competition law throughout the European Union. We believe that this final objective
requires a simplification of procedures, a more economic approach to the analysis of cases, a greater
involvement of national competition authorities and national courts in the application of EU competition
law.

Last year I already had the opportunity to report — including in my foreword to the annual report — on
this ambitious programme of reforms. This work has continued in the year 2000 leading to tangible and
— I hope — very beneficial progress.   

 

Reform of the implementing rules of Articles 81 and 82

 

Following the large debate opened by the White book of 1999 the Commission was able to adopt, on
27 September 2000, a proposal for a new regulation designed to replace Regulation No 17 of 1962. I
believe this can be described as the main legislative initiative in Europe in the competition field, since the
adoption of the merger regulation in 1989. I am particularly glad that the main orientations of the project
could earn the support of the European Parliament and of the Economic and Social Committee and
benefit from the opinions of a wide range of interested parties, including experts from the Member
States’ and EFTA competition authorities, from academics and practitioners in the field as well as from
the general public. I hope that the fruitful cooperation and effective work with the European Parliament
and Council will continue and allow approving the reform in 2001.
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Vertical and horizontal agreements

The work on vertical agreements, having led to the adoption, on 22 December 1999, of a new block
exemption regulation, was complemented in 2000 by a set of guidelines on vertical restraints approved
on 24 May. The guidelines will help undertakings assess the compatibility with the Treaty rules of
agreements not covered by the regulation. Later, on 29 November 2000, the Commission adopted new
regulations dealing with categories of specialisation and research and development agreements.
Guidelines on the applicability of Article 81 of the Treaty to a wider range of horizontal cooperation
agreements were also issued. While the new regulations replace two existing block exemption
regulations, the guidelines extend significantly the scope of previous notices and cover a wider range of
the most common types of horizontal agreements.

The full set of regulations and guidelines on vertical and horizontal agreements establishes a
comprehensive framework for the application of competition rules to the great majority of agreements
between undertakings. It also responds to the intention to bring the competition analysis more in line
with economic reasoning, to give economic operators a clearer understanding of competition issues and
concepts and to relieve enterprises from burdensome administrative obligations.

What is also important to underline, is that in the present year we were already able to harvest some of
the benefits of the new approach. The number of notifications fell by nearly 40 % over the previous year,
undoubtedly following the new rules on vertical and horizontal agreements. On the other hand, almost
30 % of the new cases were opened ex officio, compared to only 20 % in 1999. These developments are
fully in line with the policy objective of dealing with standard agreements through legislative action,
while using the available resources to pursue a more proactive policy and concentrate on the most
dangerous anticompetitive practices.

The international dimension of competition policy

Economic and technological factors, together with political developments — such as the enlargement of
the EU — are causing world markets to increasingly integrate. These processes need to be carefully
monitored and governed.

The enlargement of the European Union has profound social and political implications and we have a
duty to create the conditions for it to be a success, without undermining the acquis of the Community. At
the same time, the globalisation of markets, while having the potential for expanding and disseminating
economic welfare, raises the concern that it might favour the stronger players, to the detriment in
particular of consumers and less developed countries. Competition policy can help to avoid abuses and
create the framework for a sound operation of market mechanism at international level.

Enlargement

Following the Commission’s ‘Enlargement strategy paper’ of November, the EU is expected to assess the
situation in the candidate countries in the second half of 2001, with a view to the provisional closure of
the competition chapter when the conditions are met.

The EU has consistently taken the view that the candidate countries can be considered to be ready for
accession only if their companies and public authorities have become accustomed to a competition
discipline similar to that of the Community well before the date of accession. This is necessary to ensure
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that the economic actors in the candidate countries would be able to withstand the competitive pressures
of the internal market resulting from the full and direct application of the competition acquis upon
accession.

This leads me to a general remark on the role of competition policy. I believe effective competition
enforcement is an essential part of a functioning market economy, and it clearly plays a central role in the
internal market of the European Union. As we have experienced, businesses have learnt to respect the
rules and consumers are increasingly aware of its benefits. For their successful integration in the Union,
the candidate countries need a competition culture too. As accession approaches, it is, indeed, timely and
essential to encourage the development of such a culture also in the candidate countries.

During this year we have made special efforts to help the candidate countries in meeting these
requirements. In addition to the daily technical assistance to the competition offices of the candidate
countries, we also organised intensive joint training sessions on antitrust and State aid, as well as annual
conferences between the Commission and the candidates’ competition offices to help them prepare for
the moment of accession.

When looking at the actual track record of the candidate countries two issues stand out clearly.

Firstly, the difference between the State aid and antitrust fields. Whereas most candidate countries
already have a functioning antitrust regime, proper State aid discipline is often lacking. The candidate
countries that have not yet established the necessary legal framework or the functioning administrative
structures for State aid control should now do so without delay.

Secondly, there is a gap between the legal framework and the actual enforcement. The situation in the
State aid field gives particular cause for concern. Several candidate countries notably use incompatible
fiscal aid regimes to attract foreign investment or to keep non-viable businesses alive. This not only
negatively influences the accession negotiations, but also places investors in a situation of legal and
economic uncertainty. Furthermore, aid regimes used to prop up ailing industries risk jeopardising proper
economic restructuring of key sectors of the candidate countries’ economies, thereby rendering them
unprepared for the internal market.

To conclude, tremendous progress has been achieved in legislative approximation and in the creation of
market systems in the candidate countries. However, to make accession a success for the candidate
countries and to ensure the proper functioning of our internal market after enlargement, there is still some
important work to be done.

WTO and the Global Competition Forum

The rapid globalisation of the world economy brings major limitations — both legal and practical — to
our ability to apply our own rules extra-territorially. Even when this possibility is not prevented, there are
many drawbacks in doing so: it can give rise to conflicts, or to incoherence, with the rulings of foreign
agencies or courts, and even to conflicts with foreign laws. As a result, undertakings operating on a global
environment may be able to escape those rules that are essential to govern economic and social processes.

The main policy response available to competition authorities is one that calls upon them to establish
networks and instruments of global governance ensuring that the international integration of markets
leads to maintained competitive outcomes, thus making the globalisation process both economically
more efficient and socially more acceptable. In this context, competition policy — and specifically
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international cooperation on competition policy — has an important role to play, if we are to avoid
resentment against globalisation and a protectionist backlash.

The Commission has reacted to these challenges by establishing successful forms of cooperation with
foreign competition agencies, in particularly with the US and, more recently, with the Canadian
authorities. We have also reached an understanding on the substance of an agreement with Japan that we
hope can be initialled in 2001. Since we cannot realistically expect to build the same intensive
cooperative relationship with all of our counterparts around the world, we are also convinced of the need
to put in place a WTO framework agreement ensuring the respect of certain basic competition principles.

All these aspects are discussed in the international section of the report; there is one initiative, though,
that I would especially like to point to here. It concerns the idea of creating some kind of a broadly based
global forum for the general discussion of competition policy issues. I am convinced that the creation of
such a forum would put in place a focal point for discussion between those responsible for the
development and management of competition policy worldwide. There are today over 80 countries that
have enacted some form of competition law regime — many of them having done so only recently —
while more are considering doing so in the future. There is a clear need for a place where the whole range
of competition policy issues — substantive, systemic and enforcement-related — can be debated. The
end-objective should be to achieve a maximum of convergence and consensus between participants
through dialogue, and to exchange experiences on enforcement policy and practice.

In February 2001, I joined a number of like-minded senior competition law officials and professionals at
an informal gathering, for a first ‘brainstorming’ on how we should set about the launching of what has
become known as the ‘Global Competition Forum’.

We agreed that the forum should not be a new international institution, and that it should involve a
minimum of permanent infrastructure, with support primarily provided by its participants. It should be
first and foremost a competition authority forum, but would draw together all interested parties — both
public (for example, other international organisations) and private (for example, business, professional,
consumer and academic bodies), who could all be appropriately associated with the forum, as
participants and ‘facilitators’.

I should add that the forum is not being proposed as an alternative to a multilateral competition law
framework at the WTO. Rather, the two avenues can be followed in parallel, and be mutually reinforcing
in their pursuit of the same ultimate competition policy objectives.

The global forum, and indeed a WTO competition agreement, will — in my view — be of particular
benefit to developing countries. Closed and opaque markets and the absence of effective competition
between enterprises, are obstacles to economic growth in much of the developing world. The pursuit of a
robust competition policy by developing countries should be an important ingredient in any economic
reforms designed to promote growth: it encourages industrial competitiveness by rewarding efficiency
and innovation, thereby fostering investment.

Conclusion

I have so far highlighted some of the initiatives taken in those areas which I believe constitute today’s
priorities for competition policy. None of these initiatives would have been possible without the devoted
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and professional attitude of the services of the Directorate-General for Competition. I would like to
express here my deepest appreciation for their hard work during the last year.

To sum up, the processes of economic integration and liberalisation are releasing powerful market forces.
These forces can be disruptive, but can also be profitably channelled toward the achievement of greater
social welfare. Competition policy is actively helping to govern these processes, but for it to be effective,
a ‘competition culture’ needs to develop at all levels. This is why it is important to achieve deeper
consumer involvement, enhanced transparency and greater international cooperation. I am confident that
the work carried out in these areas, together with the modernisation of our legislative framework, places
the Commission in a better position to deal with the changing needs of the social and economic
environment.
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INTRODUCTION

1. Competition policy is one of the pillars of the European Commission’s action in the economic field.
This action is founded on the principle, enshrined in the Treaty, of ‘an open market economy with free
competition’. It acknowledges the fundamental role of the market and of competition in guaranteeing
consumer welfare, in encouraging the optimum allocation of resources and in granting economic agents the
appropriate incentives to pursue productive efficiency, quality and innovation. However, the principle of an
open market economy does not imply an attitude of blind faith or, possibly, indifference towards the
operation of market mechanisms; on the contrary, it requires constant vigilance aimed at preserving those
mechanisms. This is particularly true in the present context of markets evolving at a fast pace and becoming
increasingly integrated at global level. Besides, at a European level, the 2000 Review of the Internal Market
Strategy adopted on 3 May gave a fresh impetus to the creation of a regulatory and institutional framework
which stimulates innovation, investment and economic efficiency ¥1∂. Promoting competition by improving
the business environment is also one of the targets set out in the strategy.

2. Both technological developments and policy initiatives are reshaping the economic environment.
Economies are increasingly based on knowledge, as evidenced by the growth of the service sector.
Information systems have forced companies to re-evaluate and adapt their commercial relationships with
both customers and suppliers and have enabled them to adopt more tightly managed and efficient
business practices. We are now beginning to see the emergence of business-to-business (B2B) exchanges
that are in the process of revolutionising the management of supply chains. Institutional changes have
been added to technological developments. The single market programme culminated in the adoption of
a single currency, further integrating markets and enhancing competition between firms. The
liberalisation of the network industries has opened many crucial sectors previously closed to competition.
These developments affect all aspects of competition policy.

3. The year was marked by intense activity aimed at adapting the rules and practice of competition
policy to the new environment. This activity has led to the adoption of new block exemption regulations
in the field of horizontal agreements, supplemented by a set of guidelines, while further progress was
made towards modernising the rules implementing Articles 81 and 82. New guidelines were issued on
vertical restraints to supplement the block exemption regulation adopted in December 1999. More
particularly, in the area of car distribution, an evaluation report was issued on the present regulation ¥2∂,
which will serve as the basis for a review of the car distribution regime in the near future. In the merger
field, a simplified procedure for certain categories of cases not giving rise to competition concerns, as
well as a notice on remedies, were adopted by the Commission. The Commission also introduced three
regulations on the application of the de minimis rule to State aid, on aid to small and medium-sized
enterprises and on aid for training. Finally, considerable progress was made with Japan in the preparation
of a cooperation agreement in the area of competition policy. It is expected that the agreement will be
concluded during 2001.

4. Enforcement of competition rules reflected the reality of new markets and business practices.
The creation of electronic marketplaces and the use by certain industries of voluntary agreements with
environmental aims are just two examples of emerging practices which led to Commission decisions. A
large part of the Commission’s enforcement activity in 2000 was focused on recently liberalised markets,
where a competitive environment is not yet fully established.

¥1∂ COM(2000) 257 final, 3.5.2000.
¥2∂ Commission Regulation (EC) No 1475/95 of 28.6.1995.
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5. Competition has as its corollary the constant reallocation of resources from declining firms or
sectors to the emerging and fast growing ones. In the realm of the ‘new economy’ — characterised by its
largely intangible nature and by its foundation on knowledge and technology — this process has become
extremely rapid. It is of paramount importance that this reallocation should not be hindered and that
transformation and restructuring should be allowed to take place smoothly, through mergers, joint
ventures and acquisitions. This process is, however, not without danger. Mergers may result in a market
structure that is too concentrated, with poorer choice for the consumer and greater scope for collusion
between a few remaining producers.

6. In a context where markets are tending to become wider and where the critical mass that is
necessary to be an active player is tending to increase, the number and complexity of mergers and
alliances that fall under the Commission’s scrutiny have been constantly growing during the last few
years. In 2000, the Commission took 345 decisions, up by 18 % on 1999. A number of these cases raised
substantive issues, which led to developments in the Commission’s analytical tools, in particular in the
practical application of economic theory.

7. In an ever more competitive and integrated environment, it is particularly important that State aid
should not introduce unwarranted distortions into the functioning of markets. In addition to the initiatives
to update and rationalise the legislative framework described above, the Commission is convinced of the
need to increase transparency in this field and to introduce, to this end, a public register of State aid and a
scoreboard. In parallel with the new initiatives, the Commission has focused on the correct application of
its decisions, notably concerning the recovery of illegal aid.

8. Two considerations on the international dimension of competition policy are worth noting: first, the
fact that the geographical scope of competition cases is widening means that more commercial transactions
are falling within the jurisdiction of the growing number of countries that have adopted competition rules.
To analyse these cases properly and avoid conflict, the Commission often has to liaise closely and exchange
information with other competition authorities. Secondly, the Commission has to pay close attention to the
competition aspects of the forthcoming enlargement. Enlargement should not create a major imbalance in
terms of State aid or competitiveness. Hence the importance of working with the applicant countries and
making sure that the same rules apply with equal effectiveness throughout an enlarged Union.

Statistics on Commission activity in applying Community competition law in 2000

9. In 2000, the total number of new cases was 1 206, comprising 297 antitrust cases (under
Articles 81, 82 and 86), 345 merger cases, and 564 State aid cases. Comparable figures for 1999 were a
total of 1 249 new cases, comprising 388 antitrust cases, 292 merger cases, and 569 State aid cases. The
slight decrease in the overall number of cases was, therefore, due to the reduction in the antitrust field,
while the number of State aid cases remains stable and that of merger cases continues to increase and has
doubled in the course of the last three years.

10. The remarkable reduction in the number of new antitrust cases can be attributed to recent policy
developments. The new block exemption on vertical restraints has drastically reduced the need for
notification of this type of agreement. Similarly, the new guidelines on vertical agreements and the publicly
debated proposals for new rules on horizontal agreements have clarified the framework for assessment under
the competition rules and may have reduced the need for bringing cases to the Commission’s attention.

11. A second factor in the reduction of new cases is the drop in the number of complaints.
However, the number of complaints has fluctuated widely over the years (112 in 2000, 149 in 1999,
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192 in 1998, 177 in 1997, 159 in 1996, 114 in 1995, 170 in 1994 and 110 in 1993), so it is difficult
to draw any conclusions.

12. It is interesting to note that almost 30 % of the new cases were opened ex officio. In absolute
terms, moreover, ex officio procedures increased over the previous year (from 77 to 84). Taken together
with the reduction in notifications, this development is in line with the policy objective of dealing with
standard agreements through legislative action, while using the available resources to pursue a more
proactive policy and concentrate on the most dangerous anticompetitive practices.

13. The total number of cases closed was 1 209, comprising 379 antitrust cases, 355 merger cases, and
475 State aid cases ¥3∂. Comparable figures for 1999 were 1 321 cases closed, comprising 582 antitrust cases,
279 merger cases and 460 State aid cases ¥4∂. The intense legislative action and some resource-intensive cartel
cases had the effect of slowing down the antitrust activity; nevertheless, the number of cases closed (379)
was considerably higher than that of new cases (297), further reducing the backlog.

14. As witnessed already in 1999, the globalisation of markets, the introduction of the euro, the
completion of the single market and the forthcoming enlargement continued to generate high levels of
merger activity in Europe. Overall, 345 new cases were notified during 2000 (+ 18 %) and in total,
345 formal decisions were taken during the year, 28 % up on 1999.

15. In the field of State aid, the number of notifications remained remarkably stable compared with
1999 (469 in 1999 and 2000); this was also true of the number of proceedings initiated (67 against 68 in
1999) and negative final decisions (26 against 33 in 1999). The number of cases pending, however, has
increased significantly (564 against 428 in 1999), which can be partly explained by the numerous
proceedings initiated since 1997 taking up a large amount of resources.

¥3∂ The figure for State aid is based on the number of decisions taken by the Commission. Given that some decisions cover
more than one case, the figure is a slight underestimate of the number of State aid cases closed by Commission decision.

¥4∂ The figure for State aid in 1999 was revised after the 1999 Competition Report was published.

Box 1: European Competition Day in Lisbon and Paris

When he took up office, Commissioner Monti informed Parliament of a series of measures to
provide the public with more information on competition policy and to make Commission
activities more transparent and accessible to consumers, savers, public service users and
employees in the Community. The public needed to be better informed about the benefits that
competition policy could bring them in terms of diversity of supply, improved product and service
quality and a downward trend in prices. This was the background to the decision to hold a
European Competition Day every six months in the country holding the Council Presidency.

European Competition Day in Lisbon (9 June 2000)

The first European Competition Day took place in Lisbon in June 2000, and was deemed a success
by its organisers.

It formed part of a larger event concerning competition policy which lasted two days, the first day
being devoted to national issues.
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The first round table followed on from Mr Monti’s opening address devoted to the positive impact
of competition policy on the day-to-day lives of EU citizens. A speech by Ms Randzio-Plath,
Chair of the European Parliament Committee on Economic and Monetary Affairs, expressed
strong support for the views expressed by Mr Monti. She put particular emphasis on the part
played by suppliers of general interest services in a market economy in which competition rules
applied.

Matters of a more specific nature were also discussed at the European Day, i.e. motor vehicle
distribution in Europe and the application of competition rules to the professions.

Some 250 people attended, representing the groups usually interested in competition policy,
e.g. lawyers, business representatives, competition authorities, embassy staff, etc. Consumer
associations were less well represented.

This inaugural event made it possible to introduce the public to several information tools: a video
on competition policy, explanatory posters and display panels and a new information brochure for
the general public entitled ‘Competition policy in Europe and the citizen’.

European Competition Day in Paris (17 October 2000)

The second Competition Day took place in Paris on the morning of 17 October 2000.

Commissioner Monti opened the event by calling on consumers and their associations to be
responsible players in the market. Paraphrasing Pierre Mendès France, he said that ‘To consume is
to choose. Freely and responsibly’.

The first round table on the liberalisation of telephony assessed the positive effects of opening up
the sector to competition, apart from the controversial impact of the increase in telephone
subscription charges. A very broad consensus was reached on the view that competition and
solidarity were not incompatible. And that regulated competition was the best guarantee for Union
citizens. Lastly, some anxiety about the convergence between telecoms, the media and the Internet
was expressed by consumers.

The second round table dealt with retail products. One of the major points arising out of the
discussion was the negative impact on the individual consumer of the increase in the purchasing
power of the retailing and distribution industry: curtailed supplies, standardised goods, etc.

The amphitheatre at the conference centre was filled with over 300 people. A good half of those
present was composed of representatives of consumer associations. The Belgian, Swedish, United
Kingdom and German authorities attended the discussions, as did a representative of BEUC
(European Bureau of Consumers’ Unions).

The representatives of the consumer associations played an active part in the discussions. They
made statements and asked a number of questions. The number and vigour of the statements lent a
decidedly ‘consumerist’ tone to the exchanges with participants, even if the questions did not
always concern the ‘competition’ aspects but ‘consumer protection’.
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I — ANTITRUST: ARTICLES 81 AND 82; STATE MONOPOLIES
AND MONOPOLY RIGHTS: ARTICLES 31 AND 86

A — Modernisation of the legislative and interpretative rules

16. On 27 September, the Commission adopted a proposal for a regulation designed to modernise the
procedural rules for implementing Articles 81 and 82 of the Treaty, which lay down the Community
competition rules applicable to restrictive practices between businesses and abuses of a dominant
position. This is the most important legislative initiative in Europe in the competition field since the
adoption of the merger regulation in 1989. It will greatly facilitate the strengthening of a common
competition culture in the EU.

17. Clarification and review of the substantive rules is an essential pillar in the overall reform
process. The review is aimed at simplifying the rules and reducing the regulatory burden for companies,
especially companies lacking market power, while ensuring more effective control of agreements
implemented by companies holding significant market power. The Commission has recently completed
work in the field of vertical agreements with the adoption of a new block exemption regulation and
guidelines concerning distribution. These cover all sectors with the exception of car distribution.

18. In the area of horizontal agreements the Commission has adopted revised block exemption
regulations for research and development agreements and specialisation agreements. These regulations
are complemented by guidelines on the applicability of Article 81 to horizontal cooperation agreements.
The horizontal guidelines recognise that companies need to respond to increasing competitive pressure
and a changing marketplace driven by globalisation, the pace of technological progress and the generally
more dynamic nature of markets. Cooperation can often be a way of sharing risk, saving costs, pooling
know-how and launching innovation faster.

1. New Commission competition rules in the field of vertical restraints

19. On 22 December 1999, the Commission adopted Regulation (EC) No 2790/1999 on the
application of Article 81(3) of the Treaty to categories of vertical agreements and concerted practices ¥5∂.
The new block exemption regulation has a wide scope and block exempts, up to a market share threshold
of 30 % and subject to a limited number of conditions and the exclusion of ‘hardcore’ restrictions, all
vertical agreements and concerted practices between two or more undertakings ¥6∂. Above the 30 %
threshold, agreements are not presumed to be illegal but may require individual examination. In order to
assist undertakings in carrying out such an examination, the Commission approved on 24 May a set of
guidelines on vertical restraints ¥7∂.

20. The guidelines explain:

— which vertical agreements generally do not distort competition and therefore fall outside
Article 81(1). This concerns in particular agreements between SMEs, true agency agreements and
agreements where neither the supplier nor the buyer holds a significant degree of market power;

¥5∂ OJ L 336, 29.12.1999.
¥6∂ See points 8–19 of the 1999 Competition Report.
¥7∂ Commission notice — guidelines on vertical restraints (OJ C 291, 13.10.2000).
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— which vertical agreements benefit from the safe haven created by the block exemption regulation.
This is achieved by describing the conditions for application of the regulation;

— which circumstances may require the benefit of the block exemption regulation to be withdrawn by
the Commission or by Member State authorities. Withdrawal may in particular be necessary when
access to the relevant market is significantly restricted by the cumulative effect of parallel networks
of similar vertical agreements applied by competing suppliers or buyers. It may also be required
when, in the context of exclusive supply or exclusive distribution, the buyer has significant market
power on the downstream market where he resells the goods or provides the services;

— a number of market definition and market share calculation issues that may arise when companies
apply the 30 % market share threshold for application of the block exemption regulation;

— the enforcement policy of the Commission in cases above the 30 % market share threshold not
covered by the block exemption regulation. A general framework of analysis is provided and applied
to the most important specific vertical restraints, such as single branding, exclusive distribution and
selective distribution.

2. New Commission competition rules in the field of horizontal cooperation agreements

2.1. Introduction

21. On 29 November, the Commission adopted Regulation (EC) No 2658/2000 on the application
of Article 81(3) of the Treaty to categories of specialisation agreements ¥8∂, Regulation (EC) No 2659/
2000 on the application of Article 81(3) of the Treaty to categories of research and development
agreements ¥9∂, and guidelines on the applicability of Article 81 of the Treaty to horizontal cooperation
agreements ¥10∂ ¥11∂. The new regulations replace the two existing block exemption regulations on
specialisation agreements ¥12∂ and on research and development (R & D) agreements ¥13∂, which expired
on 31 December 2000. The guidelines, while replacing two existing notices (these provided guidance
on certain types of cooperation agreement falling outside Article 81 ¥14∂ and the assessment of
cooperative joint ventures ¥15∂), cover a wider range of the most common types of horizontal agreement
and complement the block exemption regulations on R & D and specialisation.

¥8∂ OJ L 304, 5.12.2000, p. 3.
¥9∂ OJ L 304, 5.12.2000, p. 7.
¥10∂ OJ C 3, 6.1.2001.
¥11∂ The two block exemption regulations and the guidelines are available on the Competition DG’s web site at: http://

europa.eu.int/ comm/competition/antitrust/legislation/.
¥12∂ Commission Regulation (EEC) No 417/85 of 19 December 1984 on the application of Article 85(3) of the Treaty to

categories of specialisation agreements (OJ L 53, 22.2.1985), as last amended by Regulation (EC) No 2236/97 (OJ L 306,
11.11.1997).

¥13∂ Commission Regulation (EEC) No 418/85 of 19 December 1984 on the application of Article 85(3) of the Treaty to
categories of research and development agreements (OJ L 53, 22.2.1985), as last amended by Regulation (EC) No 2236/97
(OJ L 306, 11.11.1997).

¥14∂ Commission notice concerning agreements, decisions and concerted practices in the field of cooperation between
enterprises (OJ C 75, 29.7.1968).

¥15∂ Commission notice concerning the assessment of cooperative joint ventures pursuant to Article 85 of the EEC Treaty
(OJ C 43, 16.2.1993).
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22. Companies need to respond to increasing competitive pressure and changes in the marketplace
driven by globalisation, the pace of technological progress and the generally more dynamic nature of
markets. Cooperation can be a means of sharing risk, saving costs, pooling know-how and launching
innovation faster. In particular for small and medium-sized enterprises, cooperation is an important
means of adapting to the changing marketplace. Consumers will share these gains, provided that
effective competition is maintained in the market. This review was necessary not only to adapt the rules
to new market developments and economic thinking but also, in the context of modernisation, with a
view to giving clear guidance to courts and national authorities. The common objective is to simplify the
rules and reduce the regulatory burden for companies, especially companies lacking market power.

23. The new rules embody a shift from the formalistic regulatory approach underlying the current
legislation towards a more economic approach in the assessment of horizontal cooperation agreements.
The basic aim of this new approach is to allow collaboration between competitors where it contributes to
economic welfare without creating a risk for competition.

2.2. The block exemption regulations

24. Compared with the existing regulations, the new regulations have been revised to make them
more user-friendly and to increase their scope and clarity. The old block exemptions for R & D and
specialisation not only defined categories of agreements that were covered, but also listed the exempted
clauses. These so-called ‘white lists’ are deleted from the new block exemption regulations, which
instead exempt all R & D and specialisation agreements, subject to certain conditions and the exclusion
of hardcore restrictions. The new instruments thus move away from a clause-based approach and give the
parties to such agreements greater contractual freedom.

25. In addition to this increase in flexibility, the following principal changes have been incorporated
in the new R & D block exemption regulation:

— deletion of the requirement to draw up a framework programme prior to entering into R & D
agreements;

— increase in the market share threshold for exemption from 20 to 25 %. This increase recognises that
R & D collaboration is particularly conducive to the creation of efficiencies, while on the other hand
restrictive effects are less likely than for other types of cooperation;

— if the agreement provides for joint distribution of products that have been jointly developed, the
market share threshold will be increased from 10 %, as at present, to 25 %;

— increase in the safety margin for market share fluctuations from 2 to 5 %;

— increase in the period during which joint exploitation of jointly developed products is covered
irrespective of market share. This period has been increased from five to seven years in view of the
fact that there are a number of industries where R & D investments are unlikely to be recouped
within five years. The same seven-year period is allowed for certain restrictions that accompany
joint exploitation;

— deletion of the non-opposition procedure. This procedure is no longer necessary as all non-hardcore
restrictions are exempted subject to certain conditions;
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— a provision has been added which allows the withdrawal of the block exemption in those cases
where an agreement would eliminate effective competition in R & D on a particular market. This is
necessary to protect competition in innovation, as it would not be feasible to apply the normal
market share thresholds of the regulation to totally new products.

26. As regards the new specialisation block exemption regulation, the principal changes are as
follows:

— extension of the scope of the regulation to cover unilateral specialisation between competitors. This
is a form of outsourcing, where one party agrees to cease manufacture of certain products and to
purchase them from another party, who agrees to manufacture and supply them. Unilateral
specialisation between competitors has been covered because of its increased importance in many
industries and its potential to create efficiencies. Unilateral specialisation between non-competitors
is, subject to certain conditions, covered by the vertical block exemption regulation ¥16∂;

— in the case of reciprocal specialisation, there is a requirement to incorporate a cross-supply
obligation so that no party leaves the market downstream of production. This is necessary to prevent
parties from partitioning 
markets under the guise of a reciprocal specialisation agreement;

— deletion of the turnover threshold;

— increase in the safety margin for market share fluctuations from 2 to 5 %, as in the R & D block
exemption regulation;

— possibility of exclusive supply or exclusive purchase obligations.

27. Both regulations provide for a transitional period of 18 months during which agreements which
do not satisfy the conditions of the new regulations but which satisfy the conditions for exemption
provided for in the old regulations continue to be covered.

2.3. The guidelines

28. The guidelines complement the block exemption regulations. They describe the general approach
which should be followed when assessing horizontal cooperation agreements. They are thus applicable to
R & D and production agreements not covered by the block exemptions as well as to all other common
types of competitor collaboration. The following types are covered: R & D, production, purchasing,
marketing, standardisation and environmental agreements. The guidelines describe the general approach
which should be followed when assessing horizontal cooperation agreements and set out a common
analytical framework. This will help companies to assess with greater certainty whether or not an
agreement restricts competition and, if so, whether it would qualify for an exemption.

29. All types of horizontal cooperation agreement covered are analysed according to a common
analytical framework. This framework can be summarised as follows: a horizontal cooperation
agreement is only able to restrict competition if it is likely to reduce competition in the market to such an
extent that negative market effects as to prices, output, innovation or the variety or quality of goods and
services can be expected. To cause a restriction of competition the parties normally need appropriate

¥16∂ Commission Regulation (EC) No 2790/1999 of 22 December 1999 on the application of Article 81(3) of the Treaty to
categories of vertical agreements and concerted practices (OJ L 336, 29.12.1999).
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tools to coordinate their behaviour and a degree of market power. Consequently, cooperation has to be
assessed in its economic context taking into account both the nature of the agreement and the parties’
combined market power, which determine — together with other structural factors — the capability of
the cooperation to reduce overall competition to such a significant extent.

30. These two criteria normally have to be assessed together. There are, however, some instances
where the nature of the cooperation indicates from the outset that it is caught by Article 81(1). This
concerns primarily agreements that have the object of restricting competition by means of price fixing,
output limitation or sharing of markets, customers or sources of supply. These so-called ‘hardcore’
restrictions are considered to be the most harmful, because they directly interfere with the outcome of the
competitive process. It can therefore be presumed that these restrictions have negative market effects and
do not result in any efficiency gains or benefits to consumers. They are therefore almost always
prohibited.

31. On the other hand, there are also some horizontal agreements regarding which it can be said from
the outset Article 81(1) does not generally apply. These include agreements between non-competitors,
agreements between competing companies that cannot independently carry out the project or activity
covered by the cooperation, or cooperation concerning an activity which does not influence the relevant
parameters of competition. These cooperation agreements could only come under Article 81(1) if they
involve firms with significant market power and are likely to cause foreclosure problems vis-à-vis third
parties.

32. All other agreements need to be examined in the light of each of the two criteria (nature of the
agreement and market power and market structure) in order to decide whether they fall under
Article 81(1).

33. The discussion by category of agreement makes it easier to take account of specific competition
problems related to the different forms of cooperation. It also addresses the most common types of
combination, e.g. joint R & D with subsequent joint production.

34. In the absence of hardcore restrictions and below a certain level of market power, defined in
terms of market share, the guidelines provide so called ‘safe havens’ for purchasing agreements and
marketing agreements. Similar to coverage by a block exemption regulation, once inside these safe
havens, economic operators do not normally have to assess the impact of their agreements on the market.

35. In the case of purchasing agreements, while recognising that there is no absolute threshold which
indicates that buying cooperation creates some degree of market power and thus falls under Article 81(1),
the guidelines stress that in most cases it is unlikely that such market power exists if the parties to the
agreement have a combined market share of less than 15 % on the purchasing market(s) as well as a
combined market share of less than 15 % on the selling market(s). Where an agreement below these
market share thresholds falls under Article 81(1), the guidelines state that below those levels of market
share it is likely to fulfil the conditions of Article 81(3) ¥17∂.

36. In the case of marketing agreements which do not involve the fixing of prices, the guidelines
stress that, in most cases, it is unlikely that a sufficient degree of market power exists if the parties to the
agreement have a combined market share of less than 15 %. Where an agreement below this level of

¥17∂ See paragraph 130 of the guidelines.
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market share falls under Article 81(1), the guidelines state that below this level of market share it is likely
to fulfil the conditions of Article 81(3) ¥18∂.

3. Proposal for a new regulation implementing Articles 81 and 82 of the EC Treaty

37. On 27 September, the Commission adopted a proposal for a new regulation implementing
Articles 81 and 82 of the EC Treaty ¥19∂. The new regulation is designed to replace Regulation No 17 of
1962 as well as the procedural rules contained in Regulations (EEC) Nos 1017/68, 4056/86 and 3975/87
regarding transport. The implementation of the competition rules in the agricultural sector is to remain
governed by Regulation No 26 of 1962.

38. The proposal for a new implementing regulation follows on from the Commission’s White Paper
of 28 April 1999 on the modernisation of the rules implementing Articles 85 and 86 (now Articles 81
and 82) of the EC Treaty ¥20∂, which launched a large-scale public and academic debate. While preparing
the proposal, the Commission consulted a large number of interested parties. In particular, the
Commission held in-depth discussions on a range of topics related to the implementation of the White
Paper proposals with a working group of experts from the Member States’ competition authorities.
Experts from the EFTA Surveillance Authority and the EFTA member countries’ competition authorities
were included in the consultations. In drafting the proposal, the Commission also took into account the
results of the public consultation following the White Paper and, in particular, the views expressed on the
White Paper in the resolution adopted by the European Parliament on 18 January 2000 and the opinion
delivered by the Economic and Social Committee on 8 December 1999. Both institutions supported the
Commission’s approach in the White Paper while underlining the importance of ensuring consistent
application of Community competition law in a system of parallel powers and maintaining an adequate
level of legal certainty.

39. The general thrust of the proposal for a new implementing regulation is based on the White
Paper. In particular, the Commission’s proposal aims at bringing about the transition from the
notification and authorisation system of Regulation No 17, which has become inefficient for the
protection of competition in the Community, to an implementing system based on the direct applicability
of Article 81 as a whole. The changeover to the new system is provided for in Articles 1 and 6 of the
proposal: Article 1 lays down the principle of the direct applicability of Article 81 as a whole, and Article
6 confers on national courts the power also to apply Article 81(3) when Article 81(1) is invoked.

40. In the light of the large-scale debate and taking into account concern about the risk of
‘renationalisation’ of competition law (voiced in particular by the European Parliament) as well as fears
about legal certainty for companies in the new system, the Commission refined its proposals in a number
of respects. As a result, the proposed new regulation focuses on three major objectives:

— more efficient enforcement;

— a more level playing field in the single market;

— an appropriate degree of legal certainty for companies.

¥18∂ See paragraph 149 of the guidelines.
¥19∂ COM(2000) 582, not yet published.
¥20∂ COM(1999) 101 (OJ C 132, 12.5.1999).
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3.1. More efficient enforcement

41. The proposed system will result in increased enforcement of Community competition rules. A
larger number of enforcers will apply the rules as — following the removal of the Commission’s
exclusive powers to take an exemption decision under Article 81(3) — not only the Commission, but
also national competition authorities and national courts will be able to apply Articles 81 and 82 in their
entirety. In addition, the abolition of the notification and authorisation system will allow the Commission
to focus on the detection and prosecution of the most serious infringements.

42. Specific elements of the proposal are aimed at reinforcing the overall effect of the transition to a
legal exception system. For example, the Commission’s proposal makes provision for more efficient
enforcement by national authorities through horizontal cooperation. Article 12 of the proposal creates a
legal basis for the exchange of all kinds of information between the Commission and the Member States’
competition authorities, and for using such information as evidence in proceedings which apply EC
competition law.

43. In order to guarantee the protection of competition, it is also necessary to ensure that the
Commission’s powers of investigation are sufficient and effective. From the time the White Paper was
published and in the light of the reactions it elicited, the Commission’s thinking in this area has evolved
on several points. The proposal contains three main improvements to ensure more effective application
of Articles 81 and 82.

44. First, it is proposed that the powers available to Commission officials in carrying out inspections
should be adapted. The experience of the national competition authorities and the Commission shows
that incriminating documents are more and more frequently kept at and discovered in private homes.
Under the proposed regulation, Commission inspectors will therefore be empowered, subject to judicial
authorisation by the responsible national court, to search the private homes of company employees if it is
suspected that business documents are being kept there. It is further proposed that Commission
inspectors should be empowered to seal cupboards or offices in order to ensure that documents are not
removed and destroyed during inspections. Finally, Commission inspectors should be entitled to ask oral
questions relating to the subject matter of the inspection.

45. Secondly, abandoning the idea set out in the White Paper of centralised judicial review by the
Court of First Instance, the Commission now proposes to codify the rules governing judicial orders at
national level. This will apply in circumstances where an undertaking refuses to permit the Commission
to carry out an inspection, and will clarify the scope for intervention by national judges in accordance
with the limits already established by the Court of Justice.

46. Thirdly, as announced in the White Paper, the Commission proposes to adapt the fines for
breaches of procedural rules and the periodic penalty payments, which were set in absolute terms in the
1960s. A system based on turnover percentage figures is considered the appropriate solution.

3.2. Regulating the relationship between Articles 81 and 82 and national competition laws

47. The public consultation as well as Parliament’s resolution and the Economic and Social
Committee’s opinion identified the need to ensure a level playing field throughout the single market as a
major challenge of the reform.

48. In the light of these concerns and taking into account the scope for more efficient enforcement,
the Commission has proposed a new article, on the basis of Article 83(2)(e) of the EC Treaty, to regulate
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the relationship between Articles 81 and 82 and national competition laws (Article 3 of the proposal).
This article stipulates that when an agreement or practice is capable of affecting trade between Member
States, only Community competition law applies.

49. The rationale behind this article in the proposal is as follows: in the present system, the same
agreement or conduct may be subject to Community competition law and several national competition
laws. In accordance with the principle of primacy of Community competition law, established by the
Court of Justice in Walt Wilhelm ¥21∂, national law can be applied only in so far as it does not prejudice the
uniform application of the Community competition rules throughout the single market. The primacy
principle resolves clear conflicts in favour of Community law. It is not, however, effective in preventing
inconsistencies and differences in the treatment of agreements and practices affecting trade between
Member States under different national laws.

50. Article 3 ensures that agreements and practices capable of affecting cross-border trade are
scrutinised under a single set of rules, thereby promoting a level playing field throughout the Community
and eliminating the costs which the parallel application of Community law and national laws create for
both competition authorities and business. The provision does not limit the scope for action by national
competition authorities, which will be able to apply Community law. Experience gained at national level
can contribute to the development of Community competition policy within the network of competition
authorities.

51. The article also ensures that all cases concerning agreements and practices affecting trade
between Member States are subject to the cooperation machinery inside the network, and eliminates the
risk that the proper functioning of the network might be jeopardised by the concurrent application of
Community competition law and national competition law.

3.3. Cooperation in the network between the Commission and the national competition authorities

52. With regard to national competition authorities, the creation of a network in which all members
apply the same law and policy will greatly promote efficiency, consistency and a level playing field
throughout the single market. The formal basis for establishing the network is to be found in Article 11 of
the proposed regulation.

53. The Commission is confident that close cooperation in the network will foster the development
of a common competition culture throughout the Community. Given the crucial importance of consistent
application, certain formal mechanisms have additionally been proposed. Article 11(4) of the proposed
regulation requires national competition authorities to consult the Commission before adopting
prohibition decisions, decisions accepting commitments and decisions withdrawing the benefit of a block
exemption regulation. All such decisions have direct repercussions for the addressees. It is therefore
important to ensure that they are consistent with the general practice of the network. In the event of
substantial disagreement within the network, the Commission retains the power to withdraw a case from
a national competition authority by itself initiating proceedings in that case.

54. The Commission has no intention of using the mechanisms of the proposed Article 11 as a basis
for becoming involved in the detail of Member State competition authorities’ decisions in a systematic
manner. These mechanisms are intended as a safety net to detect and remedy serious problems of
inconsistent application.

¥21∂ Case 14/68 [1969] ECR 1.
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55. In order to clarify further the basis for cooperation in the network, the Commission is in the
process of preparing a draft notice on cooperation in the network, including in particular clear but
flexible arrangements for case allocation based on the concept of the best-placed authority. This will
replace the notice currently in force. Subsequently, an in-depth discussion with the Member States’
competition authorities should lead to the adoption of a commonly shared understanding that will enable
the network to start functioning.

3.4. Enhanced cooperation with national courts

56. The Commission’s proposal is also aimed at reinforcing cooperation between the Commission
and national courts in order to promote consistent application of Articles 81 and 82.

57. Article 15 of the proposed regulation entitles national courts to obtain information in the
Commission’s possession which they need for the purpose of applying Articles 81 and 82. They can
also ask the Commission for an opinion on questions relating to the application of the Community
competition rules. The Commission will set out detailed rules on its practice in this field in a notice,
to replace the existing notice on cooperation between national courts and the Commission. These
rules will include a deadline within which the Commission must reply to requests from national
courts.

58. The same article would introduce a right for the Commission and national competition
authorities to make submissions to national courts in written or oral form. In the case of national
competition authorities, the power is limited to the courts of their own Member State. The Commission
may act under this provision only in the Community public interest (as amicus curiae), i.e. not in the
interest of one of the parties. This provision is aimed in particular at permitting the Commission and
national competition authorities to draw the courts’ attention to issues of considerable importance for the
consistent application of Community competition law. Using this mechanism the Commission would for
example be able to bring to the attention of the courts cases from other Member States in which an
identical or a similar problem was raised. The national courts are not bound to follow an opinion
expressed by the Commission or a national competition authority. The information from the Commission
may however be useful to courts when considering whether to make a reference to the European Court of
Justice.

3.5. Ensuring an appropriate level of legal certainty for companies

59. Under the existing Regulation No 17 an agreement or decision caught by Article 81(1) can
become valid, i.e. enforceable before a civil court, only if it is notified to and exempted by the
Commission. In practice, most notified cases are closed by a non-binding administrative letter from the
Commission departments (‘comfort letter’).

60. The proposed regulation removes the bureaucratic obstacles connected with the notification and
authorisation procedure while maintaining an adequate degree of legal certainty. In particular, under the
proposed new system agreements and decisions which satisfy the conditions of Article 81(3) are valid
and enforceable ab initio with no administrative decision to that effect being required. Undertakings can
therefore rely on civil enforceability as an element of improved legal certainty independently of any
action by an administrative authority.

61. The proposed regulation does not remove the need for undertakings to assess their business
transactions in order to verify whether they are in compliance with the competition rules. Under
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the present Regulation No 17, this analysis is carried out by undertakings when preparing a
notification. The proposal treats the application of the Community competition rules in the same
way as other areas of law where undertakings are required to ascertain themselves that their
behaviour is lawful.

62. In the field of Community competition law, the companies’ task of assessing their behaviour is
facilitated by block exemptions and Commission notices and guidelines clarifying the application of the
rules. Alongside the current reform, the Commission commits itself to making an even greater effort in
this area. In this context, Article 28 of the proposed regulation confers on the Commission a general
power to adopt block exemption regulations. This power will ensure that the Commission is in a position
to react sufficiently swiftly to new developments and changing market conditions.

63. In addition, under the new system, with a larger number of decision-makers applying Article
81(3), case-law and practice on the interpretation of that provision will rapidly develop where it
does not yet exist, thereby inherently reinforcing the framework for assessment. The Commission
will further contribute to this development by continuing to set policy through its own decisions in
individual cases. In addition to prohibition decisions, the proposed regulation provides that in cases
where it is in the Community public interest to do so, the Commission, acting on its own initiative,
can adopt decisions finding that no infringement has been committed. This will permit the
Commission to set out its position in a landmark case so as to clarify the law for all companies that
find themselves in similar situations.

64. To address the rare situations in which a genuine problem of legal predictability arises, the
Commission will remain open to discussing specific cases with undertakings where necessary. In
appropriate cases the Commission envisages furthermore to provide guidance to companies in the
form of opinions. This possibility must remain at the discretion of the Commission so as not to
jeopardise the intended refocusing of the Commission’s enforcement activities. The Commission is
in the process of preparing a notice on the mechanism for further guidance that will set out the
criteria under which the Commission will examine requests for opinions as well as the practical
arrangements for these requests.

3.6. State of play in the legislative process

65. The Commission proposal has been transmitted to the Council, the European Parliament and the
Economic and Social Committee.

66. A Council working group has been discussing the proposal since the beginning of October. On
5 December, the Industry Council took note of progress in the working group. Work will continue under
the Swedish presidency in 2001.

67. The European Parliament has referred the proposal to its Committee on Economic and
Monetary Affairs, and Mr Evans (PPE/UK) has been appointed rapporteur. The Committee on
Economic and Monetary Affairs held a first exchange of views on 21 November. A public hearing
took place on 27 February 2001. The European Parliament expects to adopt its resolution in
June 2001.
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B — Enforcement of Articles 81, 82 and 86

1. Article 81

1.1. Cartels

68. Cartels are secret horizontal agreements concluded by the main economic operators in a given
market in order to eliminate competition between them, artificially raise prices and restrict output. These
attempts to replace a competitive environment — the driving-force of a market economy — with
coordinated and centrally controlled regulation of the market are by far the most destructive
infringements of competition law.

69. Cartel participants conspire to maintain an illusion of competition while in reality customers
have no effective choice and must pay higher prices. This has an immediate effect on the whole chain of
supply and ultimately affects the end consumer. International cartels are estimated to represent a drain of
hundreds of millions of euros on the European economy. Moreover, since cartel prices are commonly
fixed in line with the costs of the least competitive producer, they create disincentives for more efficient
companies to improve product quality, technology and generally rationalise production and sales
methods.

70. In a context of economic globalisation where the potential damage caused by cartels is
increasingly severe, the Commission reaffirmed its commitment to detecting and punishing them with
the utmost determination. In this respect, after the creation of a specialised cartel unit in December 1998,
the far-reaching reform of Regulation No 17, currently under discussion, will be a major element in
stepping up the European Community’s fight against cartels. Indeed, the Commission is proposing a
significant reinforcement of its powers of investigation so as to be better equipped to meet the challenge
of increasingly active and sophisticated cartels.

71. Since 1998, the number of cartel cases investigated by the Commission has increased
dramatically. Most of these investigations were still ongoing in 2000 and are likely to result in
prohibition decisions in the course of 2001. This significant increase in the number of cases is largely due
to the positive effects of the Commission’s 1996 notice on the non-imposition or reduction of fines in
cartel cases (the ‘leniency notice’) ¥22∂. An increasing number of companies that are or have been
involved in hardcore anticompetitive activities are now considering the benefits they could receive
through the leniency programme by cooperating with the Commission.

72. While cartel investigations remain in principle confidential until a final decision is adopted, press
releases may be issued in specific circumstances, where appropriate. The Commission may, for instance,
do this when an investigation was triggered by complaints, and/or when it wants to bring a case to third
parties’ attention. In this respect, the Commission confirmed in July the existence of an ongoing cartel
investigation in the vitamins sector. It also announced in the same month the opening of proceedings
against nearly 120 banks and banking associations with regard to their possible participation in price-
fixing activities concerning charges applicable to the exchange of currencies in the euro zone.

73. Three formal decisions prohibiting cartels were adopted in 2000, in the maritime sector, the
animal feed industry and the chemicals industry.

¥22∂ OJ C 207, 18.7.1996.
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FETTCSA

74. On 16 May, the Commission imposed fines totalling just under EUR 7 million on 15 liner
shipping companies for agreeing not to offer discounts on their published tariffs. The companies were
members of the now defunct Far East Trade Tariff Charges and Surcharges Agreement (FETTCSA) and
comprised the members of the Far Eastern Freight Conference (FEFC) liner shipping conference as well
as the FEFC’s principal competitors. They included Hapag-Lloyd (Germany), Maersk Sealand
(Denmark) and P&O Nedlloyd (UK). The addressees of the decision discussed possible ways of aligning
their commercial practices concerning charges and surcharges. This led to an agreement not to discount
public tariffs ¥23∂.

75. The Commission found that that agreement infringed the cartel prohibition enshrined in Article
81 of the EC Treaty and rejected the companies’ contention that FETTCSA was merely a ‘technical
agreement’ permitted under the competition rules applicable to shipping services.

76. The Commission calculated the fines with reference to its published guidelines. However,
whereas a horizontal price agreement between competitors with high market shares should normally be
considered a ‘very serious’ infringement attracting fines of at least EUR 20 million per company, it was
found appropriate in this case to class the infringement as simply ‘serious’. An agreement not to discount
was ultimately considered less harmful than actually fixing prices. The fact that any harmful effects were
likely to have been of short duration was also taken into account.

77. The Commission also took account of the fact that the FETTCSA agreement was abandoned
immediately after the companies received a statement of objections in 1994 and that no more meetings
had taken place after a warning letter was sent to the companies by the Commission in 1992. Further
considerations were the fact that the Commission had received a limited amount of cooperation from the
parties and the length of the proceedings, due largely as this was to the existence of other, more
important, cases in this sector.

The lysine cartel

78. On 7 June, the Commission imposed fines totalling EUR 110 million on five companies for
operating a global price-fixing cartel for lysine, the most important amino acid used in animal foodstuffs
for nutritional purposes (amino acids are the building blocks of proteins). The Commission’s
investigation found that Archer Daniels Midland Co (United States), Ajinomoto Co (Japan), Cheil
Jedang (Korea), Kyowa Akko (Japan) and Sewon (Korea) fixed lysine prices worldwide, including in the
European Economic Area. In order to maintain the fixed prices, the five companies also fixed sales
quotas and exchanged sensitive information from at least July 1990 to June 1995 ¥24∂.

79. The interest of the decision lies primarily in the methodology that the Commission followed to
set the fines at the above levels. This is borne out by the fact that the major part of the decision’s legal
assessment deals with the question of fines and the arguments advanced by the parties concerning this
issue. In the decision, the Commission not only applied the principles set out in its 1998 guidelines
concerning the method of setting fines (the ‘methodology guidelines’) ¥25∂; it also applied for the first time
its 1996 notice on the non-imposition or reduction of fines in cartel cases (the ‘leniency notice’), to take

¥23∂ OJ L 268, 20.10.2000. 
¥24∂ Commission Press Release IP/00/589, 7.6.2000.
¥25∂ OJ C 9, 14.1.1998.
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account of cooperation offered by two cartel participants from the very beginning of its investigation, as
well as lesser degrees of cooperation later offered by the other participants ¥26∂.

80. The conspiracy prohibited by the Commission’s decision is a straightforward, hardcore price and
sales quota cartel that is per se illegal. None of the companies actually contested the facts. They operated
the cartel from at least July 1990 to June 1995. Two participants joined the cartel only in mid-June 1992
(ADM and Cheil Jedang). The Commission started its investigation in July 1996, shortly after the US
antitrust authorities had charged several cartel participants with engaging in an illegal conspiracy. It did
so when one of two ringleaders of the cartel (Ajinomoto, the other one being ADM) decided to inform
the Commission about the existence of the cartel between June 1992 (when ADM entered the EEA lysine
market) and June 1995.

81. In order to set the basic amount of the fines, the Commission first of all assessed the gravity
of the infringement. In this respect, it classes the cartel as a very serious infringement with a real
impact on the relevant EEA market in so far as it has led to price levels which were higher than
would have been the case under normal conditions of competition. The Commission explains,
however, that there are grounds for differential treatment of the five cartel participants. It indeed
takes account of the considerable disparity between their size and thus between their capacity to
cause significant damage to the EEA customers. Worldwide turnover is taken as the basis for
comparing their relative size because it is this turnover that enables the Commission to assess the
real resources and importance of the companies involved. On this basis, the Commission groups
together, on the one hand, ADM and Ajinomoto and, on the other hand, the other three, much
smaller, companies. In the context of gravity, the Commission also explains that it does not take
account of the criminal fines imposed by the US and Canadian antitrust authorities because —
according to the information provided by those authorities — those fines only took account of the
anticompetitive effects that the worldwide cartel produced in their own areas of jurisdiction. Apart
from gravity, duration is, according to the 1998 guidelines, the other parameter for setting the basic
amount of the fine. In the present case, the duration is medium (three to five years), each extra year
adding a further 10 % — again according to the 1998 guidelines — to the amount of the fine.

82. As far as aggravating and mitigating circumstances are concerned, the Commission’s
observations are as follows. It takes the view that both ADM and Ajinomoto have been ringleaders. This
aggravating factor leads to an increase of their fine by 50 %. The Commission identifies few mitigating
circumstances in the decision. Cheil Jedang’s passive role in the final stages of the cartel earns that
company a small reduction of its fine and all cartel participants obtain a decrease of 10 % for having
terminated the infringement as soon as a public authority (in this case the US antitrust authorities and the
FBI) intervened.

83. Under the leniency notice, the Commission can decide not to impose or to reduce the fines for
parties who have cooperated with it in the course of the proceedings. In the present case, the companies
cooperated with the Commission at different stages of the investigation and in relation to different
periods covered by the investigation into the infringement. For reasons explained at length in the
decision, none of the companies meets the conditions for obtaining immunity from fines, a ‘very
substantial’ reduction of the fine (i.e. at least 75 %) or even a ‘substantial’ reduction (i.e. between 50 and
75 %). All companies obtain, however, a ‘significant’ reduction of their fine (i.e. between 10 and 50 %)
for their cooperation.

¥26∂ OJ C 207, 18.7.1996.
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84. Ajinomoto and Sewon are the two companies which cooperated most with the Commission.
Ringleader Ajinomoto handed over decisive (though not complete) information about the cartel before
the Commission had started its investigation. Sewon came in later and furnished complete, decisive
evidence, essentially in response to the Commission’s formal request for information. For these reasons,
the Commission grants both companies the highest possible reduction of the fine, i.e. 50 %.

85. Kyowa Hakko Kogyo and Cheil Jedang also provided some material, though not decisive,
evidence of the cartel’s existence. This earns them a 30 % reduction in the fine.

86. Finally, ADM did not cooperate with the Commission during the fact-finding phase of the
procedure. Following the receipt of the Commission’s statement of objections, however, it informed the
Commission that it did not substantially contest the facts set forth in that document. The Commission
considers that ADM qualifies for a reduction in the amount of the fine of 10 %.

87. Since the adoption of the decision, all the companies involved except Ajinomoto have brought an
action for annulment before the Court of First Instance ¥27∂.

Re-adoption of decision annulled on procedural grounds

88. On 13 December, the Commission re-adopted a decision imposing a fine of EUR 3 million on the
Belgian company Solvay SA for its participation in the soda ash cartel in the late 1980s. Soda ash is a
chemical used in the manufacture of glass. During the period considered, Solvay had concluded an
agreement with a German company guaranteeing the latter a minimum volume of sales, with Solvay
itself buying up any unsold quantity, so as to keep the price of soda ash artificially high in Germany. This
constituted an infringement of Article 85 (now 81) of the EC Treaty ¥28∂.

89. The original decision imposing a fine on Solvay and the German company was adopted on
19 December 1990, but was finally struck down by the Court of Justice on purely procedural grounds:
the decision was authenticated by the signatures of the Commission’s President and Secretary-General
only after its notification to the addressees. When a decision is annulled by the Court on purely
procedural grounds, the Commission is entitled to re-adopt the decision as far as it remains substantively
unchanged. The Commission therefore re-adopted the decision imposing the fine on Solvay. The German
company did not appeal against the original decision and has paid its fine of EUR 1 million.

1.2. Other forms of agreement

90. Article 81 deals not only with cartels, but also with other forms of agreement between
undertakings that restrict or distort competition. This can be the case with cooperation agreements
between competitors or distribution agreements between producers and retailers. While such agreements
could nevertheless be exempted from the ban imposed by Article 81 — if the conditions set out in
Article 81(3) are fulfilled — there are cases when the advantages to consumers of such agreements are
not enough to justify the loss of competition that they entail. In those cases the Commission would ask
the parties to modify or withdraw their arrangements. Ultimately the Commission may require the
arrangements to be dismantled if they have been already implemented, as well as impose fines.

¥27∂ Cases T–224/00 ADM, T–220/00 Cheil, T–223/00 Kyowa and T–230/00 Sewon.
¥28∂ Press Release IP/00/1449, 13.12.2000. 
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1.2.1. Airline alliances

91. The airline sector is characterised by a number of alliance agreements. This can be explained by
the regulatory barriers that currently make it difficult for airlines from different Member States to merge
their activities in other ways. The Commission has carried out a number of investigations into
agreements between European airlines leading, in the year 2000, to formal steps in the case of the
Qualiflyer alliance and the cooperation between Lufthansa, SAS and Austrian Airlines. These cases are
discussed in greater detail in the air transport section of this report ¥29∂. The Commission’s investigations
into a number of other airline alliances are continuing, including some of the transatlantic airline
alliances.

1.2.2. Distribution agreements

92. In the case of distribution agreements, the Commission is particularly concerned with the risk
that they may result in partitioning of the EU market, thereby jeopardising the single market objective.

Opel

93. The right for consumers to buy products more cheaply in other Member States is one of the main
benefits of the single market. The Commission showed its determination to guarantee this right by
deciding to impose a fine of EUR 43 million on Opel Nederland ¥30∂. The Dutch importer of cars of the
Opel brand obstructed exports of new cars to final consumers from other Member States, between
September 1996 and January 1998. This is the second major Commission decision, following that taken
in Volkswagen in January 1998, where complaints from consumers prompted the Commission to
investigate practices of car manufacturers and their importers and to impose heavy fines ¥31∂. It was
therefore confirmed that measures taken by undertakings that undermine the proper functioning of the
single market constitute a very serious infringement of European competition rules and are dealt with
severely.

JCB

94. On 21 December, the Commission adopted a decision finding that the company JCB Service, the
parent company of the UK-based JC Bamford Group, had infringed Article 81 of the EC Treaty ¥32∂. The
distribution agreements for JCB construction and earthmoving equipment concluded between the JCB
Group and its network of exclusive distributors were aimed at walling off the French, UK, Irish and
Italian markets within the Community. The agreements included a number of measures designed to
restrict sales by distributors outside their exclusive territories. The Commission decision requires JCB
Service to put an end to the infringement and to pay a fine of EUR 39.6 million.

1.2.3. Environmental agreements

CECED

95. Article 6 of the EC Treaty stipulates that Community policy on the environment must be
integrated into the other Community policies. Environmental concerns are in no way incompatible with

¥29∂ Section I.C, Chapter 2.5.1 on air transport.
¥30∂ Decision of 20 September (OJ L 59, 28.2.2001); IP/00/1028, 20.9.2000. On 1 December, Opel brought an action for the

annulment of the Commission’s decision before the Court of First Instance (Case T-368/00).
¥31∂ See also Section I.C, Chapter 1.1.1 on motor vehicles.
¥32∂ Press Release IP/00/1526, 21.12.2000.
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competition policy, provided that restrictions of competition are proportionate and necessary for
achieving the environmental objectives pursued.

96. This principle is clearly illustrated by the CECED decision ¥33∂, in which the Commission
approved for the first time an agreement to stop production with a view to improving the environmental
performance of products. The participants in the agreement, nearly all the European producers and
importers of domestic washing machines, will stop producing or importing into the EU the least
energy-efficient machines in order to reduce the energy consumption of such appliances and thereby
reduce pollutant emissions from power generation.

97. Although participants restrict their freedom to manufacture and market certain types of washing
machine, thereby restricting competition within the meaning of Article 81(1) of the EC Treaty, the
agreement fulfils the conditions for exemption under Article 81(3): it will bring advantages and
considerable savings for consumers, in particular by reducing pollutant emissions from electricity
generation. The Commission decision to exempt the agreement takes account of this positive
contribution to the EU’s environmental objectives, for the benefit of present and future generations.

2. Articles 82 and 86

98. Article 82 prohibits undertakings in a dominant position on a given market from abusing this
situation to the detriment of third parties. Such abuse consists, inter alia, in limiting production, charging
excessive, discriminatory or predatory prices, tying sales, and imposing supplementary obligations
unrelated to the product or service sold. The Commission takes the view that undertakings which are free
from competitive constraint commit a particularly dangerous abuse when they block or delay — through
unfair practices — the entry of competitors into the market. For this reason the Commission is
particularly alert to the effects of dominant positions in recently liberalised markets, where there is a
danger that the behaviour of the incumbent company will deny the benefits expected from these
processes in terms of restructuring, innovation or job creation.

99. Article 86 specifies that competition rules also apply to public undertakings and undertakings to
which Member States grant special or exclusive rights, in so far as the application of such rules does not
obstruct the performance of the particular tasks assigned to them.

100. Details of decisions adopted or formal proceedings opened in pursuance of Article 82, and
Article 86 read in conjunction with Article 82, are given in the sectoral part of this report on postal
services ¥34∂ and air transport ¥35∂.

Selective rebates in the chemical industry: re-adoption of decision

101. On 13 December, the Commission re-adopted two decisions, one imposing a fine of EUR
20 million on the Belgian company Solvay SA and the other a fine of EUR 10 million on the UK
company Imperial Chemicals Industries (ICI) plc, with respect to their abuse of their dominant position
on the soda ash market during the 1980s. Soda ash is a chemical used in the manufacture of glass. During
the period in question, Solvay and ICI had established a system of rebates designed to avoid any danger
of real competition in their respective ‘territories’, that is to say western continental Europe in the case of
Solvay and the United Kingdom and Ireland in the case of ICI.

¥33∂ F-1/36.718; OJ L 187, 26.7.2000; Press Release IP/00/148, 11.2.2000.
¥34∂ Section I.C, Chapters 2.4.3, 2.4.4 and 2.4.5.
¥35∂ Section I.C, Chapter 2.5.2.
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102. ICI and Solvay each set up a system of what were called ‘top-slice’ rebates aimed at keeping
competitors off the market. Most glass manufacturers, the major users of soda ash, have one main
supplier for their core requirements, but like to have a second supplier so as not to be completely
dependent on the first. To minimise the competitive impact of second suppliers of this kind Solvay and
ICI developed a two-tier pricing system. The core tonnage was sold at the normal price, but the
additional quantities that the customer might otherwise have bought from another supplier — the ‘top
slice’ — were offered at a substantial (and secret) discount.

103. In some cases this meant that Solvay and ICI offered the marginal tonnage at virtually half price. It
was made clear to customers that the special price for the top slice depended on their agreeing to take most, if
not all, of their requirements from the dominant producer. The effect was to prevent other producers from
entering into genuine competition with Solvay and ICI. In order to compete, they would have had to offer very
large discounts on their entire sales volume, whereas Solvay and ICI were doing this only on the top slice. The
Commission took the view that these were very serious infringements of Article 86 (now Article 82) and
adopted on 19 December 1990 two decisions imposing what were considered heavy fines at the time. The
Court of Justice annulled these decisions on purely procedural grounds: in such cases the Commission is
entitled to re-adopt the decision as far as it remains substantively unchanged ¥36∂.

¥36∂ See also point 88.

Box 2: The impact of competition policy on consumers

Consumers are not the only beneficiaries of competition policy, but they can be regarded as
important ones. When competitive conditions are in place, producers try to attract customers by
offering them a lower price, higher quality or better service than their competitors. Consumers also
benefit in the long run when efforts made by firms to overcome their competitors eventually lead to
greater innovation and efficiency in the production of certain goods or services. However, it is not
always easy or, indeed, possible to quantify the impact on consumers of competition policy
decisions. As pointed out, firms compete not only on prices and there are many other ways in which
consumers could gain from certain policy decisions, e.g. by way of greater product variety or better
contractual terms. In other cases, competition policy decisions concern an intermediate stage of
production, so that the final consumer is not directly involved. When that is the case, antitrust
decisions may increase competition in the input markets, creating the conditions for lower end-
product prices; it is, however, hard to quantify how much the final consumer is likely to gain.

In this report the reader will find references to many antitrust and merger decisions. Here below
we would like to point out a few of them which we believe can illustrate the sort of benefits that
consumers can expect from competition policy.

The decision against Opel Nederland (1) is the second main case concerning obstacles to
parallel trade in cars, after that taken in Volkswagen in 1998 (2). The decision requires the
Dutch importer of Opel cars to lift measures preventing or restricting consumers from other
Member States from buying new cars of the Opel make for immediate re-export. This
decision is aimed at guaranteeing the right for consumers to buy a car without impediment in 

(1) See also point 106. 
(2) OJ L 124, 23.4.1998.
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the Member State where prices are low. Should parallel imports attain a substantial level, they
will exert some pressure on car manufacturers to reduce prices for cars in those Member States
where they are higher. Parallel imports would also create the incentive for car dealers to improve
service and provide other benefits.

In the Telefónica/Sogecable/Audiovisual Sport case (1), involving the market in pay-TV rights to
football matches in Spain, the Commission’s action has put an end to the agreement to fix the
price for watching football matches in Spain in pay-per-view. In the early days of September
2000, when the new football season began, there was evidence of very strong competition between
the broadcasters in the form of promotions based on the transmission of football matches. While
these offers focused on new subscribers, there was also evidence that some cable operators
reduced significantly the prices they charged all categories of customer. Later, the Spanish digital
terrestrial operator cut pay-per-view football prices by up to 50 %. Thanks to the Commission’s
action consumers will also benefit from a much broader choice: football rights previously
available only to digital satellite operators will be accessible also to other broadcasters, giving rise
to a wide range of football transmissions on all three digital delivery systems (satellite, terrestrial
and cable).

In the case of the merger between the German electricity companies Veba and Viag (2), the
operation was made conditional on full compliance with strict divestment undertakings by the
parties. This was to ensure that competition in the recently liberalised German electricity
market would not be impeded by a dominant duopoly between Veba/Viag and their biggest
competitor RWE. In dealing with the case, the Commission cooperated closely with the
German Bundeskartellamt, which had to investigate the parallel merger of RWE and VEW
and cleared it under similar conditions. As a result, German electricity consumers will
continue to benefit from competition in electricity supply, which has already led to significant
price cuts for both industrial and household consumers since regional monopolies of power
utilities were legally abolished two years ago. Without the far-reaching conditions imposed
by the Commission and the Bundeskartellamt, the two mergers would have led to a situation
where, in the absence of effective competition, prices in Germany would have been likely to
increase again towards the previous level, cancelling out the benefits of liberalisation.
Enhanced competition in electricity supply as a result of liberalisation may also lead to
improvement of the services offered by utilities (e.g. multi-utility services, more consumer
choice as regards sources of supply — ‘green’ power, etc.).

The Commission has also imposed conditions on the merger between TotalFina and Elf
Aquitaine (3), which would have risked impeding effective competition on several product markets
in France. These included such vital markets for consumers as the wholesale market in domestic
heating fuel, the retail market in liquefied petroleum gases (LPG) and the sale of motor fuel
on French motorways. The required sell-off of a large proportion of the merged entity’s
investments in transport and storage logistics will allow non-integrated producers to remain
competitive in the retail market for domestic heating fuel and for LPG and, therefore, exert

(1) See also point 220.
(2) See also point 261.
(3) See also point 257.
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C — Sector-based survey

1. Basic industries, consumer and investment goods

1.1. Motor vehicles

104. Under Regulation (EC) No 1475/95 ¥37∂ motor vehicle distribution agreements between
manufacturers and dealers for vehicle sales and servicing are exempted from the ban enshrined in
Article 81. The method of distribution covered by the regulation is a combination of exclusive and
selective distribution. Vehicles are only sold through authorised dealers, who are allocated an exclusive
sales territory (or a territory in which the number of other dealers belonging to the same network is
limited), and sales to intermediaries who are not authorised by the manufacturer are prohibited. The
block exemption was granted on the assumption that inter-brand and intra-brand competition was
effective in the motor vehicle sector, that the commercial independence of distributors would be
strengthened and that the system would be advantageous to consumers. The exemption granted by the
regulation expires on 30 September 2002.

105. The regulation contains many provisions aimed at stepping up competition in the distribution of
vehicles and spare parts in order to enable consumers to take advantage of all the potential benefits of the
single market, in particular by being able to make cross-border purchases.

1.1.1. Application of the block exemption regulation in 2000: infringements

106. Despite these provisions, the Commission found in Opel Nederland ¥38∂ that motor vehicle
distribution agreements are not always advantageous to consumers. Between September 1996 and
January 1998, the importer of Opel cars in the Netherlands, Opel Nederland BV, a subsidiary of General
Motors Nederland BV, put into effect measures restricting or preventing export sales by its dealers to
both final customers and intermediaries, thereby very seriously undermining the proper functioning of
the single market, one of the Community’s fundamental objectives. Given the seriousness and duration
of the infringement, the Commission fined Opel Nederland EUR 43 million. Coming after the
Volkswagen case  ¥39∂, this is the second major decision finding against a motor vehicle manufacturer
since Regulation (EC) No 1475/95 came into force.

downward pressure on prices. On the market for motor fuel on motorways, the required
divestment of 70 petrol stations will preserve conditions of effective competition and allow
the entry of a large retail operator (Carrefour) into a sector traditionally monopolised by
energy groups. This latter aspect should develop competition not only on prices, but also on
the supply of additional services to consumers.

¥37∂ Commission regulation of 28 June 1995 on the application of Article 81(3) of the Treaty to certain categories of motor
vehicle distribution and servicing agreements (OJ L 145, 29.6.1995).

¥38∂ Decision of 20 September 2000 (OJ L 59, 28.2.2001); Press Release IP/00/1028, 20.9.2000. On 1 December, Opel
brought an action for the annulment of the Commission’s decision before the Court of First Instance (Case T-368/00).

¥39∂ Decision of 28 January 1998 (OJ L 124, 25.4.1998); Press Release IP/98/94, 28.1.1998.
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107. In its judgment of 6 July in Volkswagen ¥40∂ the Court of First Instance confirmed the seriousness
of infringements of this kind, which prevent consumers from benefiting fully from the advantages
offered by the single market. The CFI upheld the substance of the Commission decision but found that it
had not adduced sufficient proof of the existence of two of the five measures with which it found fault.
The CFI based its assessment of the fine on a duration of three years instead of the 10 years taken into
account in the decision, and reduced the fine from EUR 120 million to EUR 90 million.

108. In the same vein, the Commission is continuing to investigate other cases involving motor
vehicle manufacturers to whom it sent statements of objections in 1999, and is also investigating other
cases in which measures were taken to prevent or restrict cross-border trade.

109. One distinctive feature of the Opel and Volkswagen cases and of the other investigations in hand
is that they were prompted by complaints. Each year, the Commission receives hundreds of letters from
consumers and authorised intermediaries complaining of difficulties encountered when buying a motor
vehicle in another Member State. The Commission has performed several surprise inspections at the
premises of various manufacturers on the basis of information supplied by these complainants.

1.1.2. General assessment of the application of the regulation

110. Article 11 of Regulation (EC) No 1475/95 requires the Commission to evaluate the impact of the
exempted system of distribution on price differentials between the different Member States and to draw
up a report on the evaluation of the regulation before the end of 2000.

111. As regards the differences between the pre-tax prices charged in the various EU Member States,
the Commission produces a twice-yearly report ¥41∂ assessing these differentials on the basis of
information supplied by the manufacturers in May and November each year. The Commission found
that, over the period from November 1999 to May 2000, there were still large differences in pre-tax
prices for new cars within the European Union, amounting on average to around 20 %.

112. The Commission also carried out its evaluation of the block exemption regulation, adopting its
report on 15 November ¥42∂. The aim of the evaluation is to determine whether the assumptions which
prompted the Commission to adopt the regulation are still valid and to assess the impact of the exempted
system of distribution on the evolution of price differentials, on the quality of service offered to
consumers and, more generally, on the functioning of the single market for the sale and servicing of new
cars.

113. The evaluation report was drafted on the basis of replies to questionnaires that the Commission
sent to vehicle manufacturers, consumer associations, associations representing dealers, independent
repairers, independent importers and intermediaries, producers of spare parts and certain businesses
operating on the Internet. It also drew on recent studies of the motor industry and motor vehicle
distribution, on its twice-yearly report on price differentials between EU Member States and on its

¥40∂ Case T-98/273 (Press Release IP/00/725, 6.7.2000). On 14 September, Volkswagen submitted an appeal against the CFI’s
decision to the Court of Justice (Case C-338/00).

¥41∂ Available from the Commission’s offices in the Member States and on the car sector page on the Competition DG’s web
site: http://europa.eu.int/comm/competition/car_sector/#prices. The Commission also publishes press releases setting out
its findings on the evolution of price differentials (IP/00/121, 7.2.2000; IP/00/781, 13.7.2000).

¥42∂ Report on the evaluation of Regulation (EC) No 1475/95 on the application of Article 85(3) of the Treaty to certain
categories of motor vehicle distribution and servicing agreements (COM(2000) 743 final, 15.11.2000). Also available on
the car sector page on the Competition DG’s web site: http://europa.eu.int/comm/competition/car_sector/.
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experience in dealing with the competition problems it has encountered while monitoring the application
of Articles 81 and 82 of the Treaty ¥43∂.

114. The evaluation report finds that the block exemption regulation has only partly achieved the
expected results. Some of the assumptions which led the Commission to adopt the regulation are
furthermore open to debate. The report also sees the exempted system as liable to considerably impede
the emergence of new methods of distribution, in particular via the Internet.

115. Following the adoption of the report, all interested parties were invited to give their views; in
particular at a hearing held on 13 and 14 February 2001. The Commission also invited all interested
parties to comment on two studies of motor vehicle distribution carried out by consultants ¥44∂.

116. Before the end of 2001, the Commission intends to publish, proposals for new rules on the
distribution and servicing of new vehicles, which will take effect when Regulation (EC) No 1475/95
expires.

1.1.3. Structural change in the sector

117. The motor vehicle sector is also the focus of increasingly frequent link-ups between
manufacturers. For example, General Motors and Fiat, notified a reciprocal exchange of shareholdings,
as well as plans to cooperate in the powertrain field, in the joint purchase of car components and spare
parts, in the organisation of financial services to their dealers and customers, and in the development of
common platforms and R & D programmes linked to the production of passenger cars and light
commercial vehicles. The Commission took the view that the conditions for exemption from the
Community competition rules were met ¥45∂.

118. This process of structural change is also evident from the number of mergers and
acquisitions and new joint ventures between component suppliers ¥46∂, as well as from the
continuing trend towards consolidation among motor vehicle manufacturers ¥47∂. Another
noteworthy development is the establishment of Internet business-to-business (B2B) platforms
between vehicle and component manufacturers with a view to achieving the best possible
economies of scale in purchasing, as well as optimising the supply chain and production processes
on both the component production and vehicle assembly sides. For example, the Covisint platform
will group together General Motors, Ford, Daimler Chrysler, Renault, Nissan and Toyota, on the
one hand, and BASF, Delphi Automotive, Federal Mogul, Johnson Controls, Lear Corporation and
Yazaki International, on the other. Given that significant players and in particular major motor
manufacturers are involved, the creation and operation of Covisint will be carefully scrutinised by
the Commission.

¥43∂ See also 1999 Competition Report, points 145 and 146.
¥44∂ Available on the car sector page on the Competition DG’s web site: http://europa.eu.int/comm/competition/car_sector/.

The study entitled ‘The natural link between sales and service’ was carried out by Autopolis and the study ‘Car price
differentials in the European Union: An economic analysis’ by Hans Degryse and Frank Verboven (K.U. Leuven and
CEPR).

¥45∂ Press Release IP/00/932, 16.8.2000.
¥46∂ Merger Cases M.1870 ZF/Brembo/DFI, M.1929 Magneti Marelli/Seima, M.2036 Valeo/Labinal, M.2046 Valeo/Robert

Bosch, M.2066 Dana/Getrag and M.2102 Magneti Marelli.
¥47∂ Merger Cases M.1998 Ford/Land Rover and M.1847 GM/Saab.
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1.2. Motor fuel

119. The dramatic increase in the price of motor fuel during the year sparked a public debate on
competitive conditions in the sector. The Commission and the national competition authorities met and
discussed application of the competition rules in this sector at national and Community level. A first
meeting was held on 29 September at which the national authorities and the Commission exchanged
details of their experiences, and this was followed by a second meeting on 29 November ¥48∂. The national
authorities in several Member States took action during the year against competition law infringements
in the motor fuel sector within their territories. The Italian and Swedish competition authorities both
carried out successful cartel prosecutions and the German competition authority adopted a decision
concerning discriminatory pricing ¥49∂.

120. It was agreed that national authorities should focus on cartel prosecution since experience shows
that, where price cartels exist in this sector, they operate at national or regional level. The national
competition authorities were also invited to examine the issue of vertical restraints in their national
markets, and in particular the level of foreclosure. The motor fuel sector in Europe is characterised by
exclusive supply agreements between retailers and suppliers. The cumulative effect of these contracts
may prevent new entrants and non-integrated, independent companies from entering the market
(foreclosure effect). The new block exemption regulation on vertical restraints ¥50∂ has shortened the
maximum duration of non-compete clauses from ten to five years, and it is hoped that this will help to
open up the market. The Commission and the national authorities will cooperate in this assessment.

121. For its part, the Commission, started an investigation with a view to assessing the position of
non-integrated independent companies in several Member States. It is important to ensure that
independent companies are genuinely able to enter the motor fuel markets, since markets where
independent companies have a significant presence (e.g. France, United Kingdom and Germany) are
more competitive than retail markets where vertically integrated suppliers have a strong presence.

2. Network industries

2.1. Gas

122. Significant progress was made during the year towards the creation of a single gas market. The
gas directive (Directive 98/30/EC) had to be transposed into national law by 10 August. Amongst other
things, it provides for:

— the abolition of monopoly rights (such as import monopolies);

— the introduction of a third party access regime (allowing eligible gas customers to use the existing
gas network);

— the gradual opening-up of the market (at least 20 % of the total annual consumption of the national
gas market had to be liberalised by August 2000);

¥48∂ Memo/00/55, 20.9.2000; Press Releases IP/00/1090, 29.9.2000; IP/00/1391, 30.11.2000.
¥49∂ Fuller details of these investigations may be found in the reports of the national competition authorities concerned.
¥50∂ See also Section I.A, Chapter 1.
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— the unbundling of vertically integrated companies (the minimum requirement being that a gas
undertaking keeps separate internal accounts for transmission, distribution and storage).

123. The aim of liberalisation is to introduce competition into the gas markets by making it possible
for customers to switch suppliers. This opening-up of gas markets in the Community will have an impact
on competition policy equivalent to that which followed the liberalisation of electricity markets.
Community competition policy will complement internal market policy so that liberalisation becomes a
reality for consumers.

124. In total, 11 of the 15 Member States implemented the gas directive on time. Three did not fulfil
their obligation at all (France, Luxembourg and Portugal) and one did not implement the directive
completely (Germany). The Commission therefore decided to initiate proceedings against those four
Member States.

125. Of the Member States which transposed the directive, most chose its procompetitive options with
regard to access to the network. The majority chose a regulated third party access (TPA) regime, while
the remaining Member States opted for negotiated TPA or a combination of both systems.

126. Many Member States opened up their markets to a greater extent than the minimum required by
the directive. Instead of the 20 % minimum requirement, countries like the UK and Germany committed
themselves to a 100 % market opening. In the coming years a number of Member States, namely
Belgium, Spain, Italy, the Netherlands, Austria and Sweden, are expected to follow this example and
open up their markets completely. As of August 2000, on average, approximately 80 % of total gas
demand was liberalised.

127. However, although a promising start has been made in gas market liberalisation and a high
average level of market opening is an encouraging sign and a very important first precondition for
customers to be able to exercise their right to choose their supplier, it is not in itself a guarantee that a
competitive gas market will be achieved in Europe, and not enough to ensure that customers will benefit
fully from liberalisation. Much work therefore remains to be done to make the single European gas
market a reality.

128. Most Member States have decided in favour of creating an independent regulator to monitor the
gas industry and in particular TPA. The Commission is closely collaborating with these newly created
authorities. Along the lines of the Florence Forum, it established an EU Gas Regulatory Forum, which
met twice in Madrid in the course of the year. The forum brings together representatives from all
Member States, national regulators, transmission system operators and gas companies and provides the
framework for discussions on the harmonisation of industry standards and regulatory practice. During the
year the forum dealt mainly with the creation of an independent European association of transmission
system operators and with network issues, such as TPA services and cross-border tarification as well as
technical interoperability questions. The forum also decided to create a working group in order to step up
the discussions on, among other things, transmission fees, balancing and access to storage.

129. At its meeting in Lisbon on 23 and 24 March the European Council decided ‘to speed up
liberalisation in areas such as gas’ ¥51∂. The Commission will therefore table a new proposal for a directive

¥51∂ Presidency conclusions, Lisbon, 23–24 March 2000.
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at the European Council meeting in Stockholm in March 2001 ¥52∂, calling for completion of the internal
market for gas.

130. As regards competition law enforcement, in 2000 the Commission dealt mainly with cooperation
agreements among producers and providers of ancillary services and with long-term supply
agreements ¥53∂.

131. In the course of its investigations, the Commission established that the structure of the European
gas markets is currently not favourable to competition. The markets are characterised by horizontal and
vertical demarcation; a situation partly brought about by the long-term supply contracts signed between
the members of a well-established vertical supply chain, from gas producers to end users.

132. Vertical demarcation means that each operator has its well-defined function and place in the
supply chain and generally refrains from entering the markets of its customers and/or suppliers (e.g. no
direct sales by producers to end users). Horizontal demarcation means that each importer/wholesaler and/
or regional/local distributor has its traditional supply area and — for the time being at least — generally
does not enter the neighbouring supply area.

133. The Commission also found that most upstream markets (exploration, production, sales to
wholesalers) are characterised by various forms of cooperation between competitors. Most downstream
markets (distribution, transmission and storage) currently appear to be at most national in scope. These
are generally dominated by former monopolists, so-called national champions. These national champions
are generally vertically integrated and control the pipelines, which are normally and will in all likelihood
remain natural monopolies.

134. When setting priorities for future enforcement policy, the Commission will take the current
market structure into account. The Commission is of the view that competition in the gas markets can
only be introduced if three conditions are met, namely:

— suppliers are free to compete for customers;

— customers are free to change suppliers;

— an effective, non-discriminatory and cost-reflective TPA regime is introduced and maintained.

135. In the coming years, the Commission will investigate as a matter of priority those cases which
assist in creating competitive market conditions. Priority will thus be assigned to cases that will help put
an end to joint marketing activities on the upstream markets (e.g. joint sales). Priority will also be given
to cases where the buyer’s ability to sell gas outside a certain territory or to certain users is limited. These
cases are of particular importance for the creation of the single gas market.

136. Priority will also be given to network issues. Without an effective third party access regime,
customers cannot switch suppliers and suppliers cannot deliver gas to customers willing to switch
suppliers. In line with general principles of EC competition law, cross-border issues will be the main
focus of the Commission, while national authorities are encouraged to deal with cases of national scope.

¥52∂ See communication from the Commission to the Council and the European Parliament on recent progress with building
the internal electricity market (COM(2000) 297 final, 16.5.2000).

¥53∂ See also Part Two on GN/Endesa
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2.2. Electricity

137. This was the second year of electricity liberalisation. Eleven Member States have fully
implemented the 1996 directive. Of the other four, three have not yet completed all the legislative
instruments necessary for market participants to know the framework in which they operate. One
Member State is still exempted from the directive until 2001. Commission proceedings under Article 226
of the EC Treaty are still pending against those Member States which are either late or have only
incompletely implemented the directive.

138. On 10 May, the Commission adopted a proposal for a Parliament and Council directive on
the promotion of electricity from renewable energy sources in the internal electricity market ¥54∂. The
strategic objective of the proposal is to create a framework for a significant medium-term increase
in renewable sourced electricity in the EU and to facilitate its access to the internal electricity
market. In order to achieve the directive’s aim, Member States would be required to take the
necessary measures, including measures of public support, to ensure that electricity produced from
renewable energy sources accounts for around 22 % of total electricity consumption in the
Community by 2010.

139. Community competition law enforcement concentrated on two types of case. First, cases
involving contractual links between electricity generators which have become competitors through
liberalisation. In particular, an investigation was undertaken on the links between Electricité de France
and Compagnie Nationale du Rhône, respectively the former French monopolist and a small local
electricity generator.

140. A second relevant issue was access to congested interconnectors, i.e. the lines used to connect
together the electricity systems of different Member States ¥55∂. Improvements were made in access to the
cables linking the high-voltage electricity grids of Scandinavian countries with Germany following the
Commission’s intervention. The Commission will also deal with other congested interconnectors
between EU Member States, such as those at the UK–French, the Belgian–Dutch, the German–Dutch and
the French–Spanish borders.

141. The Commission examined its first major merger case affecting electricity markets ¥56∂.

142. The guidelines for the treatment of stranded costs under the State aid rules have not yet been
finalised. The Commission expects to adopt these in the first half of 2001.

143. The European Council decided in Lisbon on 23 and 24 March ‘to speed up liberalisation in areas
such as […] electricity’ ¥57∂, just as it did with gas markets. The Commission will therefore table a new
proposal for a directive at the European Council meeting in Stockholm in March 2001 ¥58∂, calling for
completion of the internal market for electricity.

¥54∂ COM(2000) 279 final. 
¥55∂ See report on Skagerrak Cable and Press Release IP/01/30, 11.1.2001.
¥56∂ See VEBA/VIAG case, paragraph 261.
¥57∂ Presidency conclusions, Lisbon, 23–24 March 2000.
¥58∂ See communication from the Commission to the Council and the European Parliament on recent progress with building

the internal electricity market (COM(2000) 297 final, 16.5.2000).
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2.3. Telecommunications

2.3.1. Consolidation of the liberalisation directives

144. On 12 July, as part of the general review of the sectoral directives, the Commission adopted a
draft directive grouping together in a single text all the non-obsolete provisions of Directive 90/388/EEC,
as subsequently amended by Directives 94/46/EC, 95/51/EC, 96/2/EC, 96/19/EC and 1999/64/EC. Since
the process of liberalising telecommunications markets in Europe has to a large extent been completed,
the only provisions to be retained will be those still necessary to ensure that the directive’s aims continue
to be fulfilled. The draft directive does not seek to impose any new obligations on Member States.
Several definitions have been updated to reflect the latest technological advances in the
telecommunications sector.

145. The Commission will definitively adopt the new directive in parallel with six other
harmonisation directives which were also adopted, in draft form, on 12 July.

2.3.2. Sixth report on the implementation of the directives

146. On 7 December, the Commission adopted its sixth report on the implementation of the
telecommunications regulatory package ¥59∂, which takes stock of the situation with regard to application
of the liberalisation and harmonisation directives in all the Member States.

147. After three years of full liberalisation of telecommunications services, the report confirms that
competition has fostered increased penetration of GSM mobile telephony, which is now as high as 70 %
in one Member State and is over 39 % in all others. The market situation shows how tariffs for residential
and business users are continuing on a downward path. On the wholesale market, overall prices for
leased lines are still falling, particularly where there is competitive pressure. While leased line prices
have decreased significantly since 1997, annual rentals for both national and international lines vary
greatly from one Member State to another. Since liberalisation, interconnection charges have decreased
by 6.5 % for single transit and by 20.2 % for double transit and have remained stable for interconnection
at local level.

148. In the report, the Commission highlights a number of problems that still need to be overcome.
Licensing procedures are still lengthy and bureaucratic in several Member States and licence fees often
remain high. This creates a barrier to market entry. As regards interconnection, new entrants complain
that regulators do not always have the powers to check that charges applied by incumbent operators are
cost-oriented. Very few Member States have ensured that appropriate accounting tools are in place.
Lastly, there are still serious problems in some Member States where line rental charges have not been
rebalanced, resulting in a price squeeze as regards charges for access to the local loop.

2.3.3. Voice communications on the Internet

149. In its 1998 notice on the status of voice communications on the Internet, the Commission
announced that it would review the notice in 2000 in the light of market developments. The Commission
carried out a public consultation exercise to that end and adopted a new communication on
20 December ¥60∂. The new communication is not intended to replace the 1998 notice, whose conclusions

¥59∂ COM(2000) 814 final.
¥60∂ OJ C 369, 22.12.2000.
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remain valid until the entry into force of the new regulatory framework, scheduled for 2002; its main aim
is to clear up a number of ambiguities.

150. The Commission continues to consider that telecommunications services on the Internet
normally fall outside the definition of voice telephony and cannot therefore be made subject to the
sectoral legislation. Where, on the other hand, thanks to its quality and reliability the service offers a
perfect substitute for voice communications provided by traditional means, there is no reason why the
operator should not have to comply with the regulatory regime applicable to voice telephony.

2.3.4. Monitoring of the implementation of directives

151. The Commission kept up its efforts to ensure that the liberalisation directives were effectively
implemented in the Member States and that the regulatory framework was set in place in Greece, where
the transitional period for introducing competition expired on 31 December.

152. Although substantial progress had been made by the Member States, as of the end of the year
21 infringement proceedings were still pending against Member States which had not properly
transposed the liberalisation directives based on Article 86(3) of the Treaty or had not notified any
implementing measures. The Commission pressed ahead in particular with infringement proceedings
initiated in previous years against Member States which had failed to transpose the liberalisation
directives correctly. The case against France concerning calculation of the cost of the universal service
was referred to the Court of Justice in April; the evaluation methods and calculation rules introduced by
France in 1997 are considered by the Commission to be non-transparent and to result in overstatement of
the cost of the universal service.

153. The Commission also continued with proceedings against Member States in which the
rebalancing of line rental charges in accordance with Directive 96/19/EC was not complete (Germany,
Italy and Spain, and France in the context of the proceeding relating to the universal service). It is
essential that this rebalancing should take place before unbundling of the local loop in order to avoid
price squeezes, i.e. situations in which new entrant operators would have to incur intermediate costs
(those of the unbundled lines in the case in point) in order to be able to compete effectively with the retail
prices charged by the dominant operator, which also happens to be the supplier of the intermediate good.
The Commission thus issued reasoned opinions to Italy and Spain and sent Germany a letter of formal
notice. The Italian authorities having subsequently adopted in December measures enabling Telecom
Italia to adjust the line rental charge by a sufficient proportion, the infringement proceeding against Italy
was suspended.

154. The Commission also issued a reasoned opinion to Luxembourg, which discriminated against
new entrants with regard to rights of way ¥61∂, and sent eight letters of formal notice to Member States that
had not communicated any measures implementing Directive 1999/64/EC, which is aimed at ensuring
that telecommunications networks and cable television networks owned by a single operator are separate
legal entities.

2.3.5. Communication and sector inquiry on local loop unbundling

155. The low level of competition in the local loop (i.e. the last copper pair lines between the
incumbents’ exchanges and end-users’ premises) remains a source of concern. In most Member States
incumbent operators hold market shares of between 95 and 100 % in access retail services and local

¥61∂ The case was brought before the Court of Justice on 27 February 2001.
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communications, for which the control of the local loop places them in a gatekeeper position. On
26 April, the Commission adopted a communication on unbundled access to the local loop ¥62∂, in which it
indicated that, even in the absence of specific regulatory requirements, the imposition by an incumbent
operator of discriminatory conditions or the outright refusal to grant access to the local loop may amount
to an abuse of a dominant position in violation of Article 82.

156. On 12 July, when announcing its proposal for a new regulatory framework for the
telecommunications services industry ¥63∂, including a regulation on local loop unbundling, the
Commission also indicated that it had launched a sector inquiry on local loop access. This inquiry deals
with competition over the local loop and investigates possible abuses of a dominant position by
incumbent operators.

2.3.6. Initial results of the sector inquiry on leased lines

157. At a hearing held on 22 September, the Commission presented the initial results of the sector
inquiry on leased line charges. The main findings are that leased line charges have fallen considerably
since the sector was opened up to competition, particularly for long-distance and international leased
lines. Strong competitive pressure appears to exist at retail level, as witnessed by the substantial
discounts granted by incumbent operators. There is also spectacular growth in demand for leased lines,
fuelled above all by the Internet. The situation varies greatly from one Member State to another,
however. The relative weight of income from leased lines in the total turnover of the incumbent operators
varies widely (between 1 and 17 % for national leased lines and between 3 and 27 % for international
leased lines). Potentially excessive prices have been observed for the 2, 34 and 155 megabytes per
second (Mbps) bandwidths. The inquiry has also revealed the existence of possible non-tariff-related
abuses such as strategic discounts and discriminatory waiting times for the provision of leased lines.

158. In order to examine the reasons for possibly excessive international leased line prices, the
Commission opened five ex officio investigations, regarding Belgium, Greece, Spain, Italy and Portugal.
As a first step, the Commission is holding bilateral meetings with the national regulatory and competition
authorities of the Member States concerned.

2.3.7. Sector inquiry on roaming

159. The sector inquiry on roaming was based on formal information requests concerning costs, prices
and commercial practices related to mobile roaming that were addressed to almost 200 mobile network
operators, service providers and national authorities in the EU. Both wholesale and retail markets were
found to remain predominantly national, with a near-absence of transnational retail offers. The inquiry
established concentration ratios of over 90 % for the two incumbent operators in most national wholesale
roaming markets, and a pervasive lack of cost-orientation and of competitive offers in particular at
wholesale level throughout the EU.

160. The Commission discussed the findings of its inquiry with the national competition authorities
and experts from the national telecommunications regulatory authorities of the EU Member States at a
meeting that took place in Brussels on 24 November. At that meeting, the Commission discussed
possible initiatives to be taken to deal with a number of likely cases of collusion and/or abuse of single or
joint dominance by mobile network operators identified during the inquiry. The Commission will also

¥62∂ OJ C 272, 23.9.2000.
¥63∂ European Parliament and Council Regulation (EC) No 2887/2000 of 18 December 2000 on unbundled access to the local

loop, adopted pursuant to Article 95 of the EC Treaty (OJ L 336, 30.12.2000). 
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use its findings to evaluate standard and preferential roaming agreements, as well as discounting
practices concerning wholesale and retail roaming rates, and it intends to provide both national
authorities and undertakings with guidance on the application of the competition rules on this basis.

2.3.8. Individual cases dealt with under Articles 81 and 82

Unisource

161. On 29 December, the Commission adopted a decision ¥64∂ repealing the exemption decision it had
taken in 1997 ¥65∂ regarding Unisource, a broad, global telecommunications alliance between three
incumbent telecommunications operators, namely KPN (the Netherlands), Telia (Sweden) and Swisscom
(Switzerland).

162. The parties had informed the Commission that due to market developments and the losses
accumulated by Unisource, the shareholders had decided to severely reduce the range of activities of
their joint venture, which now provided only value-added telecommunications services to multinational
companies. Furthermore, the non-compete clauses preventing the parent companies from competing with
the joint venture had been abandoned, as had the exclusive distribution arrangements.

163. Given these changes, the parties asked for a review of the 1997 decision, in order in particular
that they might be released from the extensive conditions and reporting requirements that were imposed
as part of the exemption.

2.3.9. Cases dealt with under the merger regulation

JV.46 — Callahan Invest/Kabel Nordrhein-Westfalen, and 
JV.50 — Callahan Invest/Kabel Baden-Württemberg

164. In two decisions, taken on 19 June and 1 August, the Commission authorised the sale of
Deutsche Telekom’s (DT’s) regional cable TV network in North Rhine-Westphalia (KNW) and
Baden-Württemberg (KBW) to Callahan Invest Limited  ¥66∂. The aim of these operations is to create more
competition in the different markets for the provision of communications services. In its assessment of
the notified mergers, the Commission found that the operations would not create or strengthen a
dominant position.

165. The Commission found that, while immediately after the transaction KNW and KBW will have a
de facto monopoly for cable operations in their territory, the transaction itself does not create or
strengthen a dominant position on the market for pay-television services in Germany, as KNW and KBW
are simply taking over the positions previously held by DT. After upgrading the cable TV network,
KNW and KBW will be in a position to compete with DT by offering local telephony and Internet access
services to end-customers.

166. KNW and KBW will enter into a number of agreements with DT’s subsidiary Media Services
GmbH (MSG) to obtain content, technical services, and certain marketing and sales services associated
with the offering of pay-television services by KNW to subscribers in North Rhine-Westphalia. These
agreements are not, however, covered by the Commission decision to clear the operation.

¥64∂ Press Release IP/01/1, 3.1.2001.
¥65∂ Commission decision of 29.10.1997 (OJ L 318, 20.11.1997).
¥66∂ Press Releases IP/00/637, 20.6.2000 and IP/00/905, 2.8.2000.
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JV.48 — Vodafone, Vivendi and Canal+ (Vizzavi)

167. On 20 July, the Commission approved the creation of the Vizzavi Internet portal joint venture
between Vodafone, Vivendi and Canal+. The clearance was made possible after the companies submitted
commitments to ensure that competing Internet portals would have equal access to the parent companies’
set-top boxes and mobile handsets.

168. Vizzavi will develop, market, maintain and provide a branded multi-access Internet portal
throughout Europe, providing customers with a seamless environment for web-based interactive
services, across a variety of platforms, such as fixed and mobile telephony networks, PCs and palm-tops,
as well as television sets. The decision ensures that the current competitive model of Internet services,
where consumers can choose their content provider independently of their access provider, is carried
over into the developing markets of Internet provision via mobile phones and televisions.

169. The Commission’s investigation concluded that the joint venture would have given rise to
competition concerns in the emerging national markets for TV-based Internet portals and emerging
national and pan-European markets for mobile phone-based Internet portals. In order to address the
competition concerns identified by the Commission, the parties provided undertakings to ensure that the
default portal on the mobile phone or set-top box could be changed, should the consumer so wish. The
undertakings will allow consumers to access third party portals, to change the default portal themselves,
or to authorise a third party portal operator to change the default setting for them.

2.4. Postal services

2.4.1. Commission proposal for further market opening

170. On 30 May, the Commission tabled its proposal to amend the postal directive, in which the
Commission put forward a number of measures that would open up a substantial share of the postal
services market to competition by 2003  ¥67∂. Further market opening would follow in 2007. The proposed
step-by-step approach is intended to lead to more competition in postal services while providing
safeguards to ensure a universal postal service throughout the European Union.

171. As of 1 January 2003, the Commission proposes to increase the range of services that Member
States must open up to competition. These would include postal items weighing more than 50 grams and
items below 50 grams where the price is at least two and a half times the price of a standard letter. All
outgoing cross-border mail and express mail would also be subject to competition. The total market
opening resulting from this first step is estimated to represent on average approximately 20 % of the
universal service providers’ revenues from postal services. In addition, the proposal formulates a precise
definition of special services, which cannot be reserved under the present directive, and requires the
transparency and nondiscrimination principles to be applied to special tariffs.

2.4.2. Monitoring of the REIMS II agreement

172. On 15 September 1999, the Commission adopted a decision under Article 81(3) exempting the
REIMS II agreement until 31 December 2001 ¥68∂. In REIMS II, 16 European postal operators agree on
remuneration for delivering each other’s incoming cross-border mail. Remuneration increases are linked

¥67∂ Proposal for a European Parliament and Council Directive amending Directive 97/67/EC with regard to the further
opening to competition of Community postal services (COM(2000) 319 final).

¥68∂ Commission decision of 15 September 1999 in Case No IV/36.748 — REIMS II (OJ L 275, 26.10.1999).
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to improvements in the quality of the receiving postal operator’s delivery service. In its decision, the
Commission imposed a number of conditions and obligations on the parties to ensure that the agreement
is beneficial to consumers.

173. In 2000, as a follow-up to its decision, the Commission monitored price and quality of service
developments in the markets for intra-Community mail. In the last few years, the quality of service for
intra-Community cross-border mail has increased significantly, albeit from a very low level in some
Member States. The Commission also held a dialogue with the parties to the agreement in order to ensure
that they complied with the conditions and met the obligations set out in the decision. Meetings were also
held with other interested parties such as consumer and user organisations.

2.4.3. Interception and surcharging of cross-border mail

174. The Commission is currently examining a number of complaints alleging that Deutsche Post AG
is contravening Article 82 by intercepting, delaying and surcharging ordinary, incoming cross-border
mail. Following a complaint filed by the UK Post Office, the Commission initiated formal proceedings
against Deutsche Post on 25 May ¥69∂. The Commission considered that a number of mailings —
intercepted and then charged as domestic mail by Deutsche Post AG on the basis of the inclusion of a
German reply address in the contents of the mailings — were normal cross-border mailings posted in the
UK. The Commission therefore came to the preliminary conclusion that Deutsche Post had abused its
dominant position in the market for incoming cross-border mail by charging the full domestic tariff for
these mailings. The Commission also considered that significant delays resulting from the interception of
such mailings might be regarded as infringements of Article 82.

2.4.4. Mail order parcels

175. On 8 August, the Commission opened formal proceedings against Deutsche Post AG in a case
concerning the latter’s pricing policy for the delivery of mail order parcels ¥70∂. In its statements of
objections, the Commission considered that Deutsche Post was abusing its dominant position by
employing a combination of fidelity and target rebates that foreclosed competition ¥71∂. The Commission
also examined the high letter tariffs applicable in Germany. International comparisons, taking into
account factors such as population density and quality of service, indicate that standard letter tariffs in
Germany are by far the highest in the European Union. In order to examine whether these tariffs are
excessive, i.e. if the prices charged by Deutsche Post bear a reasonable relationship to the actual costs or
the value of the service provided, the Commission has requested additional cost information from
Deutsche Post.

176. On 19 October, Deutsche Post announced that it had annulled all clauses in its agreements with
mail order companies which contain target and fidelity rebates objected to by the Commission and stated
that alternative arrangements were being negotiated.

2.4.5. New postal services

177. On 21 December, the Commission adopted a decision on the provision of new postal services in
Italy offering specific added value elements, in particular a guarantee that items created electronically

¥69∂ Case COMP/36.915 — Deutsche Post — Interception of cross-border mail (Press Release IP/00/562, 31.5.2000).
¥70∂ Joined Cases COMP/35.141 UPS/Deutsche Post and COMP/37.121 DVPT/Deutsche Post (Press Release IP/00/919,

8.8.2000).
¥71∂ The statement of objections issued on 8 August 2000 was followed by a supplementary statement of objections on

4 October 2000 (Press Release IP/00/1108, 4.10.2000)
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will arrive at a predetermined date or time ¥72∂. The decision follows a complaint lodged against Italy on
the ground that the delivery phase of hybrid mail (in which postal items are generated electronically) had
been reserved in all cases for the incumbent operator. The Commission takes the view that Italian
Legislative Decree No 261 of 22 July establishing those arrangements, which prevents private suppliers
from offering new hybrid mail services with distinctive features, is incompatible with Article 86(1), read
in conjunction with Article 82 of the Treaty. No Member State apart from Italy has reserved for the
incumbent operator the delivery phase of hybrid mail with guaranteed remittance at a predetermined date
or time.

178. The delivery phase of hybrid mail may entail a series of added value elements, such as a
guarantee that electronically created items will arrive at a predetermined date or time. The incumbent
operator in Italy does not offer that new service at present. Delivery at a predetermined date or time is a
separate market which is very different from traditional delivery services (universal service). There are
therefore no grounds for reserving it for a universal service provider that does not offer that service. In
addition, the range of services provided by the incumbent operator does not at present include guaranteed
remittance at a predetermined date or time, so it would not suffer any losses if this service were to be
allocated to another operator.

2.5. Air transport

2.5.1. Alliances

179. Consolidation in the air transport sector continues apace, and the Commission examined a
number of alliances and mergers during the year. In general, the Commission believes that airline
alliances bring benefits for passengers by extending networks and improving efficiency. However,
alliances can also significantly restrict competition on individual routes and remedies may need to be
imposed to mitigate this.

180. On 28 February, the Commission sent a warning letter to Swissair, Sabena, TAP, AOM and
Crossair, members of the Qualiflyer alliance, regarding an agreement that allowed them to coordinate
fare prices. The warning letter gave the parties three weeks to confirm to the Commission that the
agreement had been terminated. Otherwise, the airlines faced the initiation of formal infringement
proceedings possibly leading to the adoption of a decision finding that an infringement had been
committed and imposing fines. Following this warning letter, the parties terminated the pricing
agreement as regards the routes between Portugal and Belgium, between Portugal and Switzerland and
between Paris (Orly) and Brussels, which are operated only by Qualiflyer group members. The
Commission therefore decided not to open formal infringement proceedings.

181. In October, the Commission sent letters to Lufthansa and SAS setting out serious doubts
concerning their cooperation with Austrian Airlines, which was notified to the Commission in December
1999. The Commission believes that, as they currently stand, the cooperation agreements would
eliminate competition on a large number of routes between Austria and Germany and between Austria
and Scandinavia. The issue of these letters was the first formal step in the Commission’s investigation,
which is ongoing. It could lead to a prohibition decision unless the companies address the Commission’s
concerns.

182. The Commission’s investigations into a number of other airline alliances are continuing. A
decision on the cooperation between British Midland, Lufthansa and SAS is expected in early 2001.

¥72∂ Press Release IP/00/1522, 21.12.2000.
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183. The Commission also examined the US Air/United merger. After the parties had accepted a
number of undertakings the Commission took a decision clearing the merger in early 2001.

2.5.2. Airports

184. The Commission has been examining landing fees at all European airports since 28 June 1995,
when it ruled that the system of discounts operated at the main Brussels airport infringed EU law. Since
then, most Member States have changed their system of landing fees in order to end discrimination.
Decisions were taken against the Portuguese and Finnish airport authorities in 1999. The Portuguese
authorities are challenging the Commission decision before the Court of Justice but the Finnish
authorities have undertaken to comply with the Commission decision and to change their system of
landing fees by January 2001.

185. In July, the Commission took a decision under Articles 86 and 82 ¥73∂ finding that a system of
discounts and different landing fees according to the origin of the flight, as prescribed by the Spanish
Government, discriminated in favour of national airlines. For all categories of aircraft, the Spanish
system provided for higher fees for intra-Community flights than for domestic ones; it also provided for
discounts that increased with the number of landings per month. The discounts went from 9 % up to
35 %. De facto, this system favoured national carriers, in particular Iberia, Binter Canarias and Spanair,
which received average discounts of 20 to 25 %. There was no objective justification for such
discriminatory treatment. The Spanish authorities subsequently informed the Commission that their
system of landing fees had been brought into line with Community law.

186. At the same time a letter of formal notice was sent to the Italian authorities as a first step in the
Commission’s procedure possibly leading to a formal decision. As in the Spanish case, the Commission
found that the Italian system discriminated against foreign carriers and in favour of Italian airlines, in
particular Alitalia. Landing fees in Italy are set by law. Under a decree of 27 October 1998 domestic
flights benefited from rebates of between 57 and 64 % on the standard landing fees applying to
international flights, depending on the type of aircraft. Following the letter of formal notice the Italian
authorities informed the Commission that their system of landing fees had been brought into line with
Community law.

187. By asking the Spanish and Italian Governments to abolish their systems, the Commission has
taken the final steps to eliminate discriminatory landing fees throughout the European Economic Area.

188. On 11 June 1998, the Commission adopted a decision ¥74∂ under Article 82 of the EC Treaty
requiring Aéroports de Paris (ADP) to introduce a non-discriminatory system of commercial fees for
groundhandling services. ADP lodged an application for annulment of that decision in August 1998.

189. On 12 December 2000, the Court of First Instance dismissed ¥75∂ ADP’s application on all seven
grounds. The CFI’s judgment is important in at least three respects: it clarifies which procedural
regulation applies to transport infrastructure; it classes the operation of an airport as a business activity
and the airport operator as an undertaking; and it confirms, following on from the judgment in Corsica
Ferries ¥76∂, that the undertakings in question do not have to be operating on the same markets to be
caught by Article 82.

¥73∂ Press Release IP/00/874, 27.7.2000.
¥74∂ OJ L 230, 18.8.1998; 1998 Competition Report, p. 144.
¥75∂ Case T-128/98, not yet reported.
¥76∂ Case C-18/93 [1994] ECR I-1783.
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190. The judgment upholds the policy pursued by the Commission in relation to transport
infrastructure, and more particularly non-discriminatory access to that infrastructure.

2.5.3. Reservation systems

191. In July, the Commission closed an Article 82 investigation into Air France’s alleged
discrimination against Sabre, an American computerised reservation system (CRS), after the French
airline agreed to a code of conduct offering Sabre terms equivalent to those offered to its partly owned
CRS Amadeus, as well as to other CRSs. This successful investigation was the first to have been initiated
by a request from the United States Department of Justice made in accordance with a bilateral
cooperation agreement between the European Union and the United States.

2.6. Maritime transport

2.6.1. Block exemption for liner shipping consortia

192. On 19 April, the Commission adopted Regulation (EC) No 823/2000 ¥77∂ renewing the block
exemption for liner shipping consortia embodied in Commission Regulation (EC) No 870/95 ¥78∂, the
five-year validity of which expired on 25 April.

193. The Commission’s favourable view of consortia is due to the advantages of this form of
cooperation. In general, by rationalising the activities of the member companies and achieving
economies of scale, consortia help improve both the productivity and the quality of liner transport
services offered to transport users.

194. The new regulation, which extends the block exemption for a further five years, includes
amendments designed to clarify it in line with the Commission’s interpretation of Regulation (EC)
No 870/95. Regulation (EC) No 823/2000 thus provides inter alia that the block exemption also
applies to consortia operating on more than one trade (Article 1(1)) and that the market share
thresholds are required to be met in respect of each market on which such a consortium operates
(Articles 6 and 7).

195. The most important change that Regulation (EC) No 823/2000 makes to the block exemption as
compared with Regulation (EC) No 870/95 is in referring to market share thresholds instead of trade
share thresholds (i.e. the share of trade held by the consortium between the pairs of ports that it actually
serves). Market share is the usual indication of market power used in competition legislation. The trade
share criterion was adopted in the previous regulation because shipping companies had considered that
market shares would be difficult to calculate; experience had however shown that shipping companies
were able to provide market shares.

196. Eleven consortia were exempted under the opposition procedure of Regulation (EC) No 870/
95 for a period lasting until the expiry of that regulation. The procedure enabled the Commission to
check that the consortia were subject to effective competition. There was no indication that
circumstances had changed such that the consortia were shielded from effective competition. In
order to avoid the burden of renewed notifications, Regulation (EC) No 823/2000 therefore provides
that such consortia continue to be exempted (Recital 27; Article 13(2)); the agreements remain

¥77∂ OJ L 100, 20.4.2000; Press Release IP/00/404, 25.4.2000.
¥78∂ OJ L 89, 21.4.1995.
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subject to obligations (Article 9) and to the Commission’s power to withdraw the exemption
(Article 12).

2.6.2. Grand Alliance Consortium

197. In March, the Commission granted an exemption to the Grand Alliance Consortium, an
agreement between Hapag-Lloyd Container Linie, Malaysia International Shipping Corporation,
Nippon Yusen Kaisha, Orient Overseas Container Line Limited and P&O Nedlloyd. The consortium
provides a joint liner shipping service between ports in northern and southern Europe and ports in
the Far East. Having examined conditions on the markets covered by the consortium service, the
Commission concluded that the consortium met the criteria for exemption under Regulation (EC)
No 870/95. It noted in particular that the parties had made considerable investments in the
consortium service and that there was evidence that the consortium would remain subject to
effective competition from other shipping lines.

2.6.3. FETTCSA

On 16 May, the Commission adopted a decision finding that the members of the Far East Trade
Tariff Charges and Surcharges Agreement (FETTCSA) had infringed the cartel prohibition
enshrined in Article 81(1) of the EC Treaty. This case is discussed in the cartels section of this
report (Section I.B, Chapter 1.1).

2.7. Railways

198. Over the last 30 years, rail transport has been in steep decline in the Community in spite of
the fact that during this period both passenger and freight transport in general have grown by 2.5 to
3 % annually. Cross-border freight transport in particular has enjoyed strong growth with the
creation of the single market. Unfortunately, however, the rail sector has not benefited from this
development. During the period 1990–98, measured in tonnes/kilometres, freight transport by road
increased by 35 % while rail freight transport actually fell by 6 %. It is striking that rail’s market
share has even decreased in a market segment where it should be particularly competitive, namely
long-haul transport of voluminous goods.

199. While there are a number of reasons for this development, the sector suffers from the fact
that a single market in railways has yet to be created. So far, the impact of Directive 91/440/EEC on
the introduction of competition in the railway market has been negligible. While national flag
carriers cooperate in cross-border traffic, newcomers have found it difficult to enter the market. In
view of the slow pace of liberalisation, Member States have agreed in principle to open up further
the EC freight railway transport market, and agreement on a new infrastructure package was reached
between the Council and the European Parliament in November. These measures may be expected
to allow the railway sector to gain momentum. As a result, competition policy should in future play
a more important role in this sector. Flag carriers have taken the initiative to merge in the cargo
field. The Commission has also recently received complaints from new competitors operating in
both the passenger and the freight rail transport sectors. A number of these complaints are currently
being investigated.



60 XXXTH REPORT ON COMPETITION POLICY 2000 — SEC(2001) 694 FINAL

COMPETITION REPORT 2000

Box 3: Services of general interest in Europe and competition

On 20 September, responding to an invitation made by the European Council at its meeting in
Lisbon in March, the Commission adopted an updated version of its communication on services of
general interest in Europe. The new text marks a significant step forward in the Commission’s
efforts to explain more clearly the relevant EC rules and its policy in applying them. An important
aim of the new communication is to address as concretely as possible the concerns which gave rise
to the European Council’s request and to improve legal certainty for operators of services of
general interest.

To that end, the new communication illustrates the scope of existing EC law, as well as the
flexibilities which the current legal framework offers in order to take account of the special
features of services of general interest in the Member States. This is of particular significance
given the fact that many concerns have been expressed that EC competition law and single market
law could destroy services of general interest that are functioning satisfactorily, particularly at
local and regional level. From this point of view, the most important aspects of the new
communication are as follows.

— The Commission first explains that market mechanisms often provide satisfactory services of
general economic interest and that the application of competition and single market principles
does not endanger and often even improves the provision of these services. This does not
prevent the State imposing by way of non-discriminatory regulation certain standards of
security, quality and regularity on all operators if and as long as they want to provide services
of general economic interest.

— Moreover, the communication confirms Member States’ general freedom, subject to checks
by the Commission for manifest errors, to define what they regard as services of general
economic interest within the meaning of Article 86(2) of the EC Treaty and to entrust the
provision of such services to specific undertakings. In this context, the options open to
Member States for ensuring the operation of these services by specific measures which are
compatible with the EC Treaty are set out in detail. The communication also recalls that, in
accordance with Article 295 of the EC Treaty, the Community is neutral as to the public or
private ownership of undertakings.

— Finally, the communication explains the full range of reasons why services of general
interest can fall outside the scope of the EC competition rules (and the single market
rules) or can be deemed compatible with those rules. This is the case where the activities
in question:

• are of a non-economic nature, or

• have no effect on trade between Member States (or no cross-border aspects), or

• come under a de minimis rule, or

• qualify for a special exception (such as Article 87(3)(d) for State aid to promote culture and
heritage conservation), or
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• come under Article 86(2) in which any conflict with the EC competition rules or the
EC single market rules is settled in a way which allows the service of general
economic interest to continue in operation.

On this basis, the new communication shows how within its scope of application Community
law guarantees for the benefit of citizens the satisfactory operation of services of general
economic interest of a high standard and combines this with the advantages of more open and
competitive markets.

In this context, the new communication highlights the case-law of the Court under which
compensation granted by the State to an undertaking for the performance of services of
general economic interest constitutes State aid which can be compatible with the EC Treaty if
all the requirements of Article 86(2) are met. This means in particular that the compensation
must not exceed the net extra costs of the particular task assigned to the recipient undertaking.
For the transport sector, this approach is specifically laid down in Article 73 of the Treaty.
Moreover, the Commission states in its communication that whenever the compensation is
fixed for an appropriate period following an open, transparent and non-discriminatory
procedure, it will presume that such aid is compatible with the State aid rules of the Treaty.
This approach avoids distortions of competition and ensures that services of general
economic interest entrusted to an undertaking function correctly.

The new communication also develops ideas on how, building on the new Article 16 of the
EC Treaty and respecting both the principle of subsidiarity and Member States’ freedom to
define services of general economic interest, the Community can develop a proactive policy
at European level, in partnership with local, regional and national authorities, to ensure that
all citizens in Europe have access to the best possible services.

Finally, the new communication describes experience with the liberalisation of certain
services of general economic interest (telecommunications, transport, energy) and the state of
play in further individual sectors. The communication shows how:

— in its efforts to open up markets and introduce competition, the Commission always
adapts its approach, as well as the pace of its proposals and actions, to the specific
features of the sector in question and the requirements of public service tasks in that
sector;

— this method of liberalising markets has maintained and often even improved the quality
and affordability of services of general economic interest.

Following its adoption, the new communication was favourably received at the two internal
market Council meetings, which agreed a statement on services of general economic interest.
The statement stresses the importance of Article 16 of the EC Treaty, without prejudice to
Articles 73, 86 and 87 of that Treaty, and welcomes the Commission’s communication for its
basic approach and the detailed explanations it contains. However, the statement once again
emphasises the need for services of general economic interest to perform their tasks under
conditions of legal certainty and economic viability. In this context, it calls for further
clarification of the relationship between methods of funding services of general economic
interest and application of the rules on State aid.
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3. Services

3.1. Financial services

200. On 1 January 1999, a single currency was introduced in 11 Member States. Introduction of
the euro will greatly enhance competition in financial services. The most immediate effect is to
remove the obstacles to trade represented by the foreign-exchange risk and transaction costs
associated with converting one currency into another. As a result, trade flows between the
participating Member States are likely to increase, thereby deepening the single market and
strengthening the need for further integration within the Union. In this context, it is more vital than
ever to improve the flexibility and efficiency of the market so as to overcome structural weaknesses
on the supply side.

201. Competition policy is a fundamental lever in this respect, with a view to taking full advantage of
the benefits of economic and monetary union.

202. To take one sector as an example, the single currency, in combination with the introduction of
new technologies, will enable banks to compete for retail deposit business in countries where they have
no physical presence. On the assets side, within the euro zone, lending operations in any Member State
can be financed from deposits obtained in any other Member State. Competition should therefore
intensify in homogenised segments of the loan market, where direct customer contact is less important
(consumer credit, standard mortgage loans). All in all, stronger competition in the financial sector should
lead to easier access to and lower cost of funding. This should provide further incentives to firms to
increase investment or entrepreneurial activity.

203. The process cannot, however, be left to unfold alone. There is a risk that companies might
react by attempting to reduce the level of competition. This conduct will be made easier by the
introduction of the euro, as increased price transparency will facilitate the monitoring of
competitors’ prices. It will also be more difficult to deviate from agreed prices and hide this fact
behind exchange-rate fluctuations. It is the Commission’s responsibility to challenge these
practices. Greater competition in the financial sector already benefits customers, who suffer most
from suppliers’ market power and restrictive practices. Enhanced competition in the financial sector
will have positive spillover effects in other sectors.

204. During the year the Commission showed its determination to take action against prohibited
agreements and improve competition in the financial sector. As already mentioned ¥79∂, proceedings were

At its meeting in Nice on 7–11 December the European Council approved the Council’s statement and
invited the Council and the Commission to continue their discussions within the framework of these
guidelines and the provisions of Article 16 of the EC Treaty. Against the background of point 36 of the
communication, the European Council noted the Commission’s intention to consider, in close
cooperation with the Member States, ways of ensuring greater predictability and increased legal
certainty in the application of competition rules relating to services of general interest. In this context,
the European Council voiced its expectation that the Council and the Commission would report on the
implementation of these guidelines for the European Council in December 2001.

¥79∂ See also point 72.
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opened against nearly 120 banks and banking associations with regard to their possible participation in
agreements concerning charges applicable to the exchange of currencies in the euro zone. Another
example of this is the Cartes bancaires case concerning the rules and internal decisions of this card
group.

Groupement des cartes bancaires

205. On 30 October, the Commission sent Groupement des cartes bancaires a comfort letter
announcing the closure of its investigation into a number of rules and internal decisions notified by the
grouping and adopted between 1988 and 1998. Groupement des cartes bancaires is the main payment
card organisation in France; it adopts the rules governing the ‘CB’ payment card system and manages its
infrastructure. Cards issued by banks that are members of the grouping account for over 90 % of card
payment transactions in France.

206. The comfort letter was sent only after certain changes had been made to the notified
agreements. First, Article 10 of the contract setting up the grouping was clarified: paragraph 5 was
amended to make it clear that approval by the Board of Directors of the grouping, which member
banks have to obtain before issuing new cards, concerns only conformity of the card in question
with the CB rules, with special reference to its appearance. Paragraph 7, as amended, stipulates that
the necessary approval by the Board of Directors of any agreement between a member bank and
another card network is intended solely to prevent any damage to the image, integrity and security
of the CB system.

207. A decision taken by the Board of Directors in 1995 concerning the cross-border issue of
cards was amended to clarify the conditions in which transactions by means of a card issued by a
foreign bank may be processed using the grouping’s infrastructure (infrastructure referred to as ‘the
CB system’). Where such cards are used in the CB system on a minority basis in relation to their
total use, the issuing bank is not required to join the grouping; from the moment that most of the
payments made using the card are processed within the CB system, the issuing bank is required to
join the grouping, comply with its internal rules and pay the appropriate fees for use of the CB
system. The Commission has established that the CB system is not an essential facility and therefore
that the grouping can decide whether or not to grant access to its competitors (provided that it does
not discriminate between them).

208. As regards the interbank payment commission payable between the two banks involved in
processing a payment transaction using a CB card, the Commission found that Article 81 is not
applicable since the commission is charged at a purely domestic level and does not affect trade between
Member States.

3.2. Information society and the Internet

209. The Commission’s overall priority with regard to Internet markets is to create the conditions for
an open, competitive environment for the development of the Internet, thereby ensuring that it remains an
open medium. It should be made clear that the Commission’s basic approach to Internet and related cases
is that developments are often procompetitive, but that the fundamental goals of competition policy are
nevertheless relevant to the old and new economy alike. Competition problems can and do arise in the
new economy.
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210. The majority of cases which have raised concerns relate to the infrastructure used for electronic
commerce or the control of upstream content. Concerns over infrastructure have focused particularly on
telecoms infrastructure, but concerns also became apparent in the area of domain names. Avoiding
speculative, discriminatory and abusive registration of Internet domain names is crucial for securing the
removal of geographic barriers to competition. Competition concerns have not so far focused on the
electronic commerce services themselves.

211. The lack of competition in the local access market in all Member States is a major issue that must
be tackled to ensure the success of the Internet in Europe. The Commission communication ¥80∂ (adopted
on 26 April), the regulation on unbundled access to the local loop ¥81∂ (adopted on 5 December), and the
sector inquiry launched on the issue are important policy steps in this respect. The same holds true for the
sector inquiry on leased lines, as leased lines are vital to the creation of e-Europe as they provide the
underlying transmission capacity for the Internet.

212. Specific cases involving telecommunications infrastructure concerns include MCI Worldcom/
Sprint, and the Vizzavi joint venture. In the latter case, although the concern was the potential creation of
dominance in a market on the boundary between infrastructure and e-commerce (that for portals), the
source of the concern was the parties’ control over infrastructure — the mobile networks of Vodafone
and the set-top box infrastructure of Canal+. Cases involving the control of upstream content, with the
concern that it could be leveraged into downstream markets, include AOL/Time Warner and Vivendi/
Seagram.

213. E-commerce services provided via domestic television sets, mobile phones or PCs lead to
difficult market definition questions, and the Commission will, independently of specific cases, be
examining these in more detail in the coming year.

214. Both business-to-consumer (B2C) and business-to-business (B2B) services have the potential to
increase competition and boost efficiencies. Developing a clear understanding of the possible benefits of
B2B/B2C is therefore an important prerequisite to any antitrust analysis (see Box 4 below). With the
exception of some high-profile cases where competition concerns were raised, such as AOL/Time
Warner, Vizzavi and Vivendi/Universal, the majority of cases have been unproblematic, leading to
positive outcomes under either the merger regulation or Regulation 17.

215. However, moves by manufacturers to protect their traditional distribution channels from the
procompetitive effects of electronic commerce will be challenged. In this context it can be
mentioned that in December the Commission opened formal proceedings against B&W
Loudspeakers Ltd as, among other things, this company prohibits its authorised dealers from
engaging in distance selling — including sales over the Internet — without objective reasons. Such
behaviour prevents the benefits of electronic commerce from being fully achieved. The Commission
is investigating similar cases in the area of consumer electronics and its position can be expected to
be clarified in the course of 2001.

¥80∂ OJ C 272, 23.9.2000.
¥81∂ European Parliament and Council Regulation (EC) No 2887/2000 on unbundled access to the local loop, adopted under

Article 95 of the EC Treaty (OJ L 336, 30.12.2000).
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Box 4: Web-based business-to-business (B2B) trading 
and B2B electronic marketplaces

The Commission is increasingly called upon to assess the competitive impact of B2B electronic
marketplaces. These are software systems that allow buyers and sellers of similar goods to carry
out procurement activities using common computer systems. The Commission has already
assessed and cleared a number of such marketplaces in a wide variety of industries. Examples
include electronic markets for aircraft components (MyAircraft.com — UTC/Honeywell/i2),
services to the chemical industry (Chemplorer.com — Bayer/DT/Infraserv Hoechst), office
equipment (emaro.com — Deutsche Bank/SAP), public administration services (Governet.com —
SAP/Siemens), foreign currency options (Volbroker.com — Deutsche Bank/UBS/Goldman Sachs/
Citibank/JP Morgan/Natwest), and mutual funds (Cofunds.com — Newhouse/Jupiter/Scudder/
M&G).

There are four general market types, all with numerous variations: buyer-managed exchanges are
set up by large buyers, often in conjunction with technology partners. Supplier-managed
exchanges are set up by suppliers. Market-makers are independent exchanges not controlled by
buyers or sellers. They tend to be backed by venture capital and were often early innovators.
Content aggregators are sites that go beyond setting up a mere exchange. Instead they build and
maintain multi-vendor catalogues which allow customers to access the offerings of several
suppliers using a common search structure.

B2B electronic markets can have major procompetitive effects. Their main effect will be to
increase market transparency. This will not only exert downward pressure on prices, it will also
contribute to further integration of separate geographic markets, as the Internet removes the
geographic barriers to buyers and sellers efficiently discovering each other. Online exchanges that
allow buyers to aggregate their demand may be of particular benefit to small and medium-sized
enterprises. In addition, B2B electronic marketplaces are expected to be a source of substantial
efficiencies, as they allow transaction costs to be reduced and inventory management to be
improved.

These positive effects could, however, in certain cases be offset by possible competition concerns.
They are in fact not new; the question is to what extent these concerns stemming from the old
economy are valid in the new economy. The following non-exhaustive list of possible competition
problems can be drawn up.

(a) Network dominance: Network effects and potential problems of network dominance are
present when the value of a system to the individual user increases with the number of
users. They can lead to market ‘tipping’ and the creation of a dominant position if the
network effects are strong enough to induce all market participants to use the same
network. This problem could potentially arise in the context of B2B electronic
marketplaces as the benefits will often increase with the number of buyers and suppliers
linked to the same system.

(b) Exchange of information: This concern relates to the ability of the buyers or sellers to
exchange or discover sensitive information on prices and quantities. It is linked to the design
of the system, in particular its openness in terms of individual data originating from other
parties.
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3.3. Media

216. The past 12 months have seen an increase in merger and antitrust activity in the media sector.

217. The preparation and development of digital television services, often combined with interactive
services, has led to a number of joint ventures combining resources and skills of two or more companies
— such as Kirch/BSkyB and Microsoft/Telewest. The trend towards vertical integration has also increased,
as illustrated by cases such as AOL/Time Warner and Vivendi/Universal. Finally, in the field of interactive
services, the increased scope for such services being made available via television sets, mobile phones and
PCs led to the Vizzavi joint venture between Vodafone, Vivendi and Canal+. A number of these cases
have led to concerns that market power at one level of the market could be used to create or strengthen
dominance at other levels, and stringent conditions were imposed to guard against this.

218. In the antitrust field this concern is mirrored in a number of other cases and the Commission will
be scrutinising developments in the coming year to ensure that existing market power is not used to
foreclose the development of new markets.

219. The Commission has, for example, received an increasing number of informal complaints in
relation to the licensing of rights to various forms of media and media-related content for use in new
services, including on the Internet. These new services are clearly challenging existing market structures
and licensing arrangements: the Commission will be examining these problems very carefully, ensuring
that the interests of rightholders and new service providers are being adequately addressed.

(c) Joint purchasing/joint selling: This concern relates to the question whether the participants in
an electronic market can effectively bundle purchasing or selling volumes. If this is the case,
a competition concern would arise if they were able to coordinate their behaviour as buyers or
sellers. This concern can in principle arise equally in ‘normal’ joint purchasing or selling. The
discussion of these questions in the new horizontal guidelines would therefore constitute a
good starting-point for the assessment.

(d) Discrimination/foreclosure: This concern relates to the ownership of B2B electronic
marketplaces and the rules governing them. These rules could be used, for instance, to
exclude certain participants from the most efficient marketplace, thus putting them at a
competitive disadvantage. An issue of discrimination could arise if certain market
participants (e.g. the founders) received privileged information about transactions in the
market. This issue arose in the Volbroker case, the first B2B exchange cleared under Article
81. In this case, six major banks set up a joint venture offering an electronic brokerage service
for trading foreign currency options. The case raised concerns regarding the access to
confidential information by the parent companies. To deal with this concern, the owners of
the Volbroker.com exchange gave the Commission the assurance that they would set up
‘Chinese walls’ to impede any information flows between the parent companies and the joint
venture.

The competition assessment of B2B exchanges is still evolving. The Commission will need to
analyse carefully the workings of any proposed B2B trading system and its effects on the market.
In view of the global nature of many exchanges, this will be done in close cooperation with other
competition authorities.
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220. The licensing of sports broadcasting rights has again proved to be a major source of competition
concerns. Apart from Formula One, there has been considerable work in the football sector. The most
prominent of these cases has been Telefónica/ Sogecable/Audiovisual Sport, in which the Commission
adopted a statement of objections, pursuant to Article 15(6) of Regulation 17, with a view to lifting the
immunity from fines which Telefónica and Sogecable enjoyed as a result of having notified their
agreement. Following the statement of objections, the parties entered into a number of sublicensing
arrangements, which removed the need for a formal decision. Examination of the substance continues.

3.4. Professions

221. At the European Competition Day held in Lisbon in June, the Commission had an opportunity to
highlight the advantages for consumers of its competition policy towards the professions.

222. The Commission’s policy, geared to maintaining purely ethical rules while abolishing
restrictions on prices and advertising in particular, is widening the range of prices and service quality on
offer, making services more accessible to citizens and improving the provision of information, enabling
the user to make a conscious and objective choice of practitioner.

223. The Commission took advantage of the opportunity in order to call on the Member States to press
ahead with liberalisation of the sector, clarifying the legislation so that it is not applied solely in order to
protect the economic interests of members of the professions without guaranteeing the quality of
services; it urged practitioners to continue along the path of healthy, effective competition by setting their
prices individually and freely, giving precise information on the terms under which they provided their
services and on their specific skills, innovating in the services they provided and the way they provided
them, and penetrating cross-border markets; it called on professional associations to stop putting pressure
on the public authorities in a bid to prevent liberalisation and hold on to economic advantages which
were not sustainable in the long run given the evolution of services markets worldwide; and it invited
consumers and consumer associations to become more demanding as regards the information available
on professional services and prices thereof with a view to being able to compare them before taking a
decision, and also to report practices that distorted competition to the national competition authorities or
the European Commission.

224. By order dated 22 February 2000, the Court of First Instance rejected an application, by the
French-speaking Brussels bar association, for permission to intervene in Case T-144/99 EPI v
Commission, a case in which the Institute of Professional Representatives before the European Patent
Office (the EPI) is seeking a partial annulment of the Commission decision of 7 April 1999 (Case No IV/
36.147 — EPI code of conduct) ¥82∂. The CFI took the view that, any interest that the professional
association in question had in the case, was indirect and remote and was therefore not sufficiently
manifest to justify it intervening in the dispute. In support of its decision, the CFI made it clear that each
case and each sector called for a specific assessment. In the instant case, even a judgment confirming the
Commission decision would have no direct bearing on the members of the professional association
making the application, since the sector represented by that association was entirely different to the
sector subject to the Commission decision (paragraphs 15 to 17 of the order).

225. In its judgment of 18 June 1998 ¥83∂ the Court of Justice declared that, by adopting and
maintaining in force a law requiring the National Council of Customs Agents (Consiglio Nazionale degli
Spedizionieri Doganali — CNSD) to set a tariff for all customs agents, Italy had failed to fulfil its

¥82∂ OJ L 106, 23.4.1999.
¥83∂ Case C-35/96 Commission v Italy [1998] ECR I-3851.
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obligations under Articles 5 and 85 of the Treaty. After receiving a reasoned opinion from the
Commission, Italy complied with the Court judgment by adopting Law No 213 of 25 July 2000. The
provision of the Law of 22 December 1960 requiring the tariff to be drawn up by the CNSD was
repealed. The tariff in question was also the subject of a Commission decision, adopted on 30 June
1993 ¥84∂, finding that it infringed the Community competition rules. The CNSD’s appeal against that
decision was dismissed by the Court of First Instance on 30 March 2000 ¥85∂.

3.5. Sport

226. In applying the EC Treaty competition rules to this sector, the Commission has continued to put
into practice the general principles outlined in its report to the European Council on sport ¥86∂.

227. Although certain restrictive practices of sporting organisations are still being investigated, the
Commission’s actions to date demonstrate it recognises the specific nature of sport and that it takes
account of sport’s social, educational and cultural dimensions with a view to preserving sport’s social
role. The Commission also attaches the utmost importance to encouraging the training and protection of
young sportsmen and women, solidarity between large and small clubs or between amateur and
professional sport, preserving the integrity of competitions and guaranteeing the uncertainty of the
outcome of competitions.

228. Through its action in the competition field the Commission ensures that these legitimate
objectives are achieved by the least restrictive means in accordance with the provisions of the EC Treaty,
and in particular by means that do not disproportionately restrict the freedom of movement of players
within the EEA. With this in mind, it has entered into a constructive dialogue with the sporting
organisations some of whose rules have been challenged, with a view to reaching solutions that are
satisfactory for all the parties concerned as well as improving legal certainty in the field of sport.

229. Lastly, the Commission applies the competition rules in this sector in a manner that does not
undermine the regulatory authority of the sporting organisations with respect to sporting rules per se, i.e.
rules which are intrinsic to a particular sport or are necessary for its organisation or for the organisation
of competitions. It therefore takes account of the principles derived from the Court’s judgments in
Deliège ¥87∂ and Lehtonen ¥88∂ and thus shares the general principles outlined by the European Council in
its declaration on the specific characteristics of sport ¥89∂.

¥84∂ Commission Decision 93/438/EEC in Case IV/33.407 CNSD (OJ L 203, 13.8.1993).
¥85∂ Case T-513/93.
¥86∂ COM(1999) 644 final.
¥87∂ Judgment of 11 April 2000 in Joined Cases C-51/96 and C-191/97 [2000] ECR I-2549. 
¥88∂ Judgment of 13 April 2000 in Case C-176/96 [2000] ECR I-2681.
¥89∂ Annex IV to the Presidency conclusions, Nice, 7, 8 and 9 December 2000.
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D — Statistics

Figure 1
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II — MERGER CONTROL

A — Introduction

230. Many of the features highlighted in last year’s annual report remain as relevant now as they did
then. The number of cases is high and continues to grow; the cases have involved an increasingly wide
range of different products and services, and the increasingly global effects of the mergers have meant
that more of the cases required cooperation with competition authorities in other countries.

231. The statistical results of merger activity are as follows. Overall, 345 new cases were notified
during 2000 (+ 18 %) and in total, 345 final decisions were taken during the year, 28 % up on 1999. Of
these, 321 were cleared in Phase I (+ 26 %), 28 of which were cleared conditionally (+ 47 %), in other
words cleared but with undertakings attached (Article 6(2) decisions), and 293 were cleared
unconditionally (Article 6(1)(b) decisions). During the year, the Commission took 17 decisions
following an in-depth investigation, up from 10 in 1999. Three of these cases were cleared
unconditionally, 12 cleared with conditions attached, and two were prohibited. In addition, six Phase II
cases were withdrawn before a final decision was taken.

232. As this statistical review of the year 2000 indicates, the Commission’s experience in applying the
dominance test has necessarily continued to expand. Whilst there have not been any judgments from the
Court of First Instance that have led to revolutionary substantive or analytical developments ¥90∂ in the
Commission’s analysis, development has continued on an evolutionary, case-by-case, basis.

233. Technological development and the commercial developments that accompany it have continued
to impact on the nature of the Commission’s work. For example, this year has seen the first cases
involving business-to-business, or B2B, electronic marketplaces on the Internet ¥91∂. These exchanges can
lead to substantial efficiencies and have procompetitive impact, but can also have negative implications
for competition, such as enabling incumbents to exclude individual companies or to impose joint selling
or purchasing conditions on others. Assessment of these factors will therefore continue to be an
important part of the Commission’s analysis in future cases.

234. Experience in assessing remedies has also continued to grow rapidly. In 2000, remedies were
offered and accepted in 40 cases, 28 in Phase I and 12 in Phase II. Remedies were offered but not
accepted in both Volvo/Scania and MCI Worldcom/Sprint. The Commission’s understanding of how to
ensure that the remedies offered are implemented has also grown considerably during the year, as the
total number of cases with undertakings to implement and monitor has continued to rise. Much of this
experience in both assessing and monitoring remedies is reflected in the notice on the Commission’s
treatment of remedies which was adopted in December 2000 ¥92∂. The significance of the notice can be
seen in the fact that no other competition authority elsewhere in the world has issued any guidelines on
how they deal with remedies. The aim of the notice is to set out clearly and objectively not only the
procedural, but also the substantive principles on which the Commission will base its assessment of
remedies. The main points in the notice are discussed in the section on remedies below.

235. This year has seen evidence of the growing public profile of the European merger regime. Some
of this debate has focused on the Commission’s analysis of particular cases, such as the dual

¥90∂ The CFI judgment in Airtours/FirstChoice has not yet been delivered.
¥91∂ Case M.1969 — UTC/Honeywell/i2/MyAircraft.com; Case M.2027 — Deutsche Bank/SAP/JV.
¥92∂ Commission notice on remedies acceptable under Council Regulation (EEC) No 4064/89 and under Commission

Regulation (EC) No 447/98 (OJ C 68, 2.3.2001).
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investigation into the proposed deals between Time Warner and both AOL and EMI. The prohibition
decisions that have been taken this year have also led to some criticism. For example, following Volvo/
Scania, criticisms were raised about bias against mergers between large companies operating in smaller
Member States. And following its prohibition of the MCI WorldCom/Sprint deal, some concerns were
expressed that the regime, and the way it is implemented, is biased against mergers between non-
European, and in particular US-based, companies.

236. The same reply can be made to both these concerns, namely that the purpose of any
competition-based merger control system is to ascertain the absence of negative effects on any relevant
market that is either in the EEA or includes the EEA. This is regardless of that market’s size or of the
country in which the companies involved in the proposed deal are based. The crucial factor is that the
need for industry restructuring does not justify any harm to the consumer, and that when business needs
to restructure, there are ways and means to achieve this without damaging competition. Companies
seeking to restructure have to recognise the importance that the Commission places on protecting
competition in the EU, whether it takes place on a local, national, European or even global basis.

237. There has also been a considerable degree of comment about the pressures that the Commission
faces in relation to its merger regime and the possible adverse effects that the current pressure on
resources could have on the quality and therefore the credibility of the regime. Relief from this pressure
is arriving from two sources. Firstly, the Merger Task Force is continuing to seek ways to improve the
efficiency of its operations. This year has seen an important development in this respect, namely the
adoption on 26 July of the notice on a simplified procedure ¥93∂, which aims to simplify the treatment of
certain categories of cases which do not create competition concerns. Full details of the categories of
cases covered by the simplified procedure are given below in Box 5. Since it was introduced, the
Commission has taken 41 decisions under the simplified procedure.

238. The second source of relief from pressure on resources will come following the Commission’s
peer review process, completed in June. As a result of the review, the Commission has decided that the
Directorate-General for Competition will be given increased resources to support its commitment to a
strong competition policy, in particular to implement the merger regulation. The additional resources will
enable the MTF to employ additional case handlers over the next two to three years. As Commissioner
Monti stressed in his speech to the conference organised to celebrate the merger regulation’s 10th
anniversary, President Prodi’s active support is an acknowledgement of the vital role that the application
of competition law has played — and continues to play — in driving forward the single market.

239. The conference, held in September, provided an excellent opportunity not just to take a
retrospective look at the first 10 years of EC merger control, but also to look to the future. The
conference was organised jointly by the Commission and the International Bar Association. A book
including all the papers prepared for the conference and the speeches made at the conference will be
published early in 2001.

240. The conference also provided a further opportunity to discuss a wide range of issues, many of
which are now being explored in the context of the merger review. The review followed the report that
the Commission made to the Council in June, providing an initial examination of the turnover thresholds
incorporated in the regulation. The report fulfilled the legal obligation introduced when the merger
regulation was last amended in June 1997. During the process of preparing the report, it became clear

¥93∂ Commission notice on a simplified procedure for treatment of certain concentrations under Council Regulation (EEC)
No 4064/89 (OJ C 217, 29.7.2000). Also available on http://europa.eu.int/comm/competition/mergers/legislation/
simplified_procedure/.
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that there were a number of fundamental issues which warranted further review. As a result, the
Commission launched a wide-ranging review exercise with the aim of ensuring that the merger
regulation is as relevant and adequate a tool as it can possibly be. The following questions are examples
of the types of issue that are being examined: are the turnover thresholds that are established in the
merger regulation set at the most appropriate level? How can the potential benefits of the work-sharing
arrangements incorporated in the referral systems (Articles 9 and 22) be maximised? Is the concept of a
‘concentration’ as established in the merger regulation still adequate in a world of strategic alliances,
minority shareholdings and production joint ventures?

241. In relation to the turnover thresholds, the assessment must be seen in the light of one of the
fundamental principles underlying the EU merger regime, namely the ‘one stop shop’ principle for the
examination and control of mergers and other concentrations that affect markets in Europe. In particular,
the Commission is concerned that there appears to be a significant number of operations with cross-
border effects that continue to fall outside the scope of the regulation. To give an example, two stock
exchange cases (Euronext and iX) — both of which clearly have a European interest — either did not, or
would not have been regarded as having a Community dimension on the basis of the thresholds in the
merger regulation. From the Commission’s viewpoint, this raises the question whether such transactions
involve a Community interest and, if so, whether this interest is adequately preserved. From an industry
viewpoint, this raises concerns mainly relating to having to deal with multiple notifications, which
increases legal uncertainty as well as effort and cost.

242. The 1997 amendments to the merger regulation also included changes to the referral procedures
between the Commission and national competition authorities (Articles 9 and 22 respectively). These
provisions were designed to enable the Commission to fine-tune its work-sharing practices with the
Member States. However, the fact that not a single joint reference under Article 22 has been made since
this option was introduced in March 1998 is a clear indication that the system is not working as it was
intended.

243. The Commission is now at the fact-finding stage of the process, in consultation with Member
States and, significantly, with the applicant countries, as well as with the business and legal communities.
During 2001 the Commission will produce a formal consultation document setting out its conclusions
and recommendations for change. This will then form the basis of a further round of consultations before
any of the recommendations are implemented.

Box 5: The simplified procedure

The introduction of the simplified procedure aims to increase the efficiency with which the
Commission deals with certain categories of mergers that do not normally raise competition
concerns. The system was introduced by the adoption of a notice, and it was put into practice on
1 September. The full text of the notice is available on the Commission’s web site: http://
europa.eu.int/comm/competition/mergers/legislation/simplified_procedure/.

The Commission notice on a simplified procedure for treatment of certain concentrations under
Council Regulation (EEC) No 4064/89 identifies three categories of cases which would qualify for
a short-form decision adopted by the Commission at the end of the usual one-month review. The
notice applies to concentrations where:
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B — Application of the dominance test

244. As laid down in Article 2(3) of the merger regulation, a concentration which creates or strengthens a
dominant position as a result of which effective competition would be significantly impeded in the common
market or in a substantial part of it must be declared incompatible with the common market. The Commission
has applied this test in cases where the concentration would result in a single dominant market player but also
in cases in which the proposed operation would create collective dominance.

1. Single dominance

Volvo/Scania

245. The creation of single dominance was analysed in Volvo/Scania ¥94∂, one of the year’s most
prominent cases. Having established that, for a number of reasons (different technical requirements and
purchasing habits as well as significant price discrimination even in neighbouring countries), markets for
heavy trucks and buses are still national in scope, the Commission’s investigation revealed that the new
entity would reach a market share of 90 % in Sweden and of between 50 % and 70 % in Ireland, Norway

— two or more undertakings acquire joint control over a joint venture, provided that the joint
venture has no, or negligible, actual or foreseen activities within the EEA territory (turnover
of less than EUR 100 million and assets of less than EUR 100 million in the European
Economic Area);

— none of the parties is engaged in business activities in the same product and geographic
market (horizontal relationships), or in a product market which is upstream or downstream of
a product market in which any other party to the concentration is engaged (vertical
relationships);

— two or more of the parties are engaged in business activities in the same product and
geographic market or upstream or downstream market, provided that their combined market
share is not 15 % or more for horizontal and 25 % or more for vertical relationships.

The short-form decision will contain information about the parties, the nature of the concentration
and economic sectors concerned together with a statement to the effect that the concentration is
declared compatible with the common market because it falls within one or more of the categories
contained in the notice, with the applicable category(ies) being explicitly identified. As with all
full clearance decisions, the Commission will publish a public version of the decision. There will
be no press release, but clearance will be announced in the Commission’s Midday Express.

The simplified procedure can reduce the administrative burden on notifying parties. It will still
give the Member States and third parties the same opportunities to comment or intervene as under
the ordinary procedure. The Commission may also, if necessary, revert at any time to the ordinary
investigative procedures.

¥94∂ Case M.1672, 14.3.2000.
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and Finland. In this straightforward case of classical horizontal overlaps and large market shares, the
unilateral effects of the concentration were also carefully investigated on the basis of sophisticated
econometric tools. The proposed concentration would have brought together two companies with stable and
largely symmetrical market positions in the past. Besides leading to the creation of a company several times
stronger than its closest competitor, the operation would have eliminated competition between two particularly
close competitors. In this decision the Commission also made it clear that the consistent application of the
dominance test to any relevant geographic market independently of its size, besides being within the letter and
the spirit of the merger regulation, guarantees consumers protection from the effects of dominance, in small
and large markets alike. As regards the commitments proposed by Volvo, the Commission’s investigation
showed that they would not resolve the competition concerns raised by the concentration in question. The
Commission finally prohibited the operation. Following the prohibition both companies have successfully
found alternative partners (Renault and Volkswagen respectively).

Framatome/Siemens/Cogéma

246. On 6 December, the Commission cleared a joint venture combining the nuclear activities of
Framatome SA of France with those of Siemens AG of Germany. The joint venture, as initially notified,
also involved the participation of Cogéma, a second French company active in the nuclear sector. In its
original form, the joint venture operation threatened to create or strengthen dominant positions in the
markets for fuel assemblies used in nuclear reactors. Regulatory clearance was possible after it was
agreed that Cogéma would not be part of the joint venture. A statement by France that it would ensure
that Electricité de France divested its holding in Framatome and would open up its procurement policy
for fuel assemblies was a further alleviating factor. In this way, Europe’s largest nuclear electricity
market, France, becomes accessible to competitors of the new joint venture.

AstraZeneca/Novartis

247. The Commission also authorised this year an important merger between the agrochemical businesses
of AstraZeneca and Novartis into a newly incorporated company, Syngenta. Against the background of a
rapidly concentrating industry, the Commission found it necessary to open a Phase II investigation into the
creation of Syngenta, the world’s largest company in the sector. In close cooperation with the FTC,
authorisation was given after substantial commitments had been offered. As initially notified, the operation
would have led to the creation or strengthening of dominant positions on 39 markets for crop protection
products, the most important ones being the markets for cereal fungicides and maize herbicides. In reaching
this conclusion, the Commission did not rely exclusively on the existing market position of the parties, but
focused also on the projected future developments of their product portfolios. The determination of the
relevant product markets proved particularly difficult in this case (as in related Case No M.1932 — BASF/
American Cyanamid), as it involved the determination of ‘chains of substitution’, issues of ‘one-sided
substitution’ and the competitive position of multi-purpose products.

248. The dominance test has proved to be a suitable tool with which to examine the effects of
concentrations not only in the classic, old economy markets, for instance those involving manufacturing
industry, but also in various service sectors, most notably telecommunications, the Internet and the media
(including the various cross-sector combinations). In such markets, merger control instruments should
always be applied with a view to safeguarding progress achieved with liberalisation and allowing space
for the flow of innovation, both aim ultimately to the benefit of consumers.

249. Vertical integration situations and the ensuing market foreclosure effects also had to be looked at
closely. Besides reinforcing the new entity’s position at one level of the supply chain, thus foreclosing
other suppliers’ access to one or more vertically related markets, vertical integration often changes the
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economic incentives of the merging companies, leading to a substantial change in the functioning of the
market. Most characteristically in the services mentioned above, where access to networks is essential for
the provision of a wide range of services, the so-called ‘gatekeeper’ effects can become a major concern.
The Commission has been confronted this year with such ‘gatekeeper’ effects resulting from both
horizontal and vertical operations. The prohibited WorldCom/Sprint concentration is a good example of
a case where the gatekeeper effect is produced by a horizontal overlap, i.e. the combination of two
operators’ networks (see below the analysis in Box 6).

Box 6: MCI WorldCom/Sprint

Introduction

The Commission decided on 28 June to prohibit the proposed merger between the two US
telecommunications companies MCI WorldCom and Sprint because it would have created a
dominant position for the merged entity on the market for the provision of top-level or universal
Internet connectivity.

Top-level or universal (Internet) connectivity

The proposed merger raised similar issues to the 1998 merger between WorldCom and MCI (1)
where the Commission found that the merger between WorldCom and MCI would have created a
dominant position on the market for the provision of top-level or universal (Internet) connectivity.

The notifying parties argued that the market definition used by the Commission in the WorldCom/
MCI decision needed to be reconsidered given the dramatic changes during the last few years in
the Internet sector. These alleged changes were, in particular, the liberalisation of the EC
telecommunications markets with the resulting increase in the number of European Internet
service providers (ISPs) and content providers; increased used of multihoming (the use of at least
two connectivity providers to obtain Internet connectivity); content delivery techniques (such
techniques enable the regulation and limitation of the flow of Internet traffic that is exchanged
over the Internet) and lowered leased lines prices. As a result, the parties argued, the Internet could
not be identified as being hierarchical and European ISPs were no longer dependent on the largest
(US) Internet connectivity providers to obtain global Internet connectivity.

The Commission’s investigation showed, however, that none of the factors raised by the notifying
parties had had any significant impact on the structure of the market. The Commission acknowledged
that there had been some decrease in the dependence on top-level connectivity providers and that due to
increased European content and build out of European networks, more Internet traffic was intra-
European. However, even the largest European Internet connectivity providers were still very
dependent on the top-level providers for global connectivity and were unable to place any competitive
constraint on the top-level providers. The Commission concluded that the Internet had maintained its
hierarchical structure and the relevant market for the purposes of the assessment of the case was the
market for the provision of top-level or universal (Internet) connectivity.

(1) Case M.1069 — WorldCom/MCI (8.7.1998).
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With regard to competition in this market, the Commission’s investigation showed that MCI
WorldCom had kept its leading position as a provider of top-level Internet connectivity, with
Sprint being one of its main competitors. The investigation also showed that the merger would,
through the combination of the merging parties’ extensive networks and large customer base, have
led to the creation of a company of such absolute and relative size compared to its competitors that
both competitors and customers would have been dependent on the new company for universal
Internet connectivity. This would have allowed the merged company to behave independently of
both its competitors and customers and given it the ability to control technical developments, raise
prices and discipline the market by selective degradation of its interconnections with competitors.
The Commission therefore concluded that the merger, as originally notified, would have raised
serious competition concerns by creating a dominant position or strengthening the dominant
position of WorldCom in the global market for the provision of top-level Internet connectivity.
Given the hierarchical structure of the Internet and the global nature of the market, this would have
affected consumers everywhere in the world.

In order to remedy the Commission’s concerns, the parties proposed to divest a Sprint Internet
business from Sprint’s other activities. This undertaking was broadly similar to the undertaking
accepted by the Commission in the WorldCom/MCI decision. In the previous case, the
Commission accepted the divestiture of an MCI Internet business to remedy its concerns.
However, drawing from the experience gained from this divestiture and from the investigation in
the MCI WorldCom/Sprint case, the Commission found that the proposal was insufficient to
resolve the competition concerns resulting from the merger. In particular, the Commission found
that the proposal failed to ensure with enough certainty that the remedy would restore effective
competition in the market for top-level Internet connectivity. The parties withdrew their proposed
remedies at a late stage in the proceedings.

Other markets

During the course of its investigation, the Commission also examined other potential competition
concerns relating to the provision of global telecommunications services and international voice
telephony services. Other than certain issues to which the Commission drew the US authorities’
attention in relation to these markets, no competition concerns affecting Europe were discovered.
The issues examined, and the Commission’s conclusions in relation to these other markets, are
explained in more detail in the press release available on MTF’s web site.

Procedure

The day before the Commission was scheduled to take its decision on the proposed merger, the
parties withdrew their proposed undertaking and their notification to the Commission. However,
given that the parties only withdrew the notification but did not abandon the underlying agreement
which triggered the obligation to notify the proposed transaction, the Commission felt compelled
nevertheless to adopt its decision.

Cooperation with the US Department of Justice

The proposed merger between MCI WorldCom and Sprint was dealt with in parallel by the
European Commission and the US Department of Justice. Pursuant to the bilateral agreement of
1991 on antitrust cooperation between the European Commission and the United States of America,
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Vodafone-Airtouch /Mannesmann

250. Another case that is also in this category is Vodafone/Mannesman, which raised competition
concerns on the emerging market for pan-European seamless mobile telephony services. The provision
of these services is heavily dependent on the ability of operators to precisely locate their customers when
the latter are outside reach of their own network. The Commission investigation showed that there is an
emerging demand for such services from internationally mobile customers, in particular large
corporations with substantial amounts of European cross-border business. The merger would give the
new entity a unique footprint in the common market, with sole control of mobile operators in eight
Member States and joint control in three. Through the large footprint it appeared that the merged entity
would be in a unique position to build an integrated network which would enable a quick implementation
of the provision of advanced seamless pan-European services, at least in those Member States where it
had sole control. On the other hand, the merged entity’s competitors, because of their segmented
footprints and the difficulties in integrating their networks into a seamless one, would not be able to
duplicate this in the short or medium term (on average three to five years). The concentration was finally
cleared following undertakings given by the parties. The remedy accepted in relation to this specific
problem consisted in other mobile operators being given the possibility of providing pan-European
advanced seamless services to their customers by using the integrated network of the merged entity. Due,
however, to the fast developments in the sector, especially the award of UMTS licences and the fact that
competitors will in all likelihood try to build up alternative infrastructure, this undertaking has been
limited to a period of three years.

AOL/Time Warner

251. In cases of vertical integration, it is important to recognise that foreclosure effects may arise,
especially where one of the merging parties enjoys significant market power in an upstream or
downstream market. In the America Online Inc (AOL)/Time Warner case the Commission was
concerned that AOL, because of the merger with Time Warner (which in turn had planned to merge
its music recording and publishing activities with EMI), and because of its European joint ventures
with Bertelsmann, would have controlled the leading source of music publishing rights in Europe.
AOL is the leading Internet access provider in the US and the only such provider with a pan-

the two authorities conducted independent and separate investigations but the Commission and the
US Department of Justice enjoyed a good working relationship at all stages of the procedure. For
example, representatives of the US Department of Justice attended the oral hearing in Brussels,
and a representative of the Commission was present in one of the pitch-meetings that took place at
the US Department of Justice. On 27 June, the Department of Justice filed a complaint in a US
court where it opposed the proposed merger on grounds that included the market for the provision
of top level connectivity.

Subsequent developments

On 13 July, MCI WorldCom and Sprint announced that they had cancelled their merger
agreement.

On 27 September, MCI WorldCom (now WorldCom) filed an application under Articles 230
and 231 of the EC Treaty for the annulment of the Commission’s decision.
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European presence. Time Warner is one of the world’s biggest media and entertainment companies
with interests in television networks, magazines and book publishing, music, filmed entertainment
and cable networks. The concentration created the first Internet vertically integrated content
provider, distributing Time Warner’s branded content (music, news, films, etc.) through AOL’s
Internet distribution network.

252. Because of AOL’s structural and contractual links with Bertelsmann, the new entity would also
have preferred access to Bertelsmann’s content and, in particular, to its large music library. As a result,
the new company would have controlled the leading source of music publishing rights in Europe, a
market of which one third is held by Time Warner and Bertelsmann together. In these circumstances it
was likely that the new entity would have become dominant in the emerging market for Internet music
delivery online by becoming a ‘gatekeeper’ and thus being able to dictate the conditions for the
distribution of audio files over the Internet. It would also have been possible for the new entity to format
Time Warner’s and Bertelsmann’s music in such a way as to be compatible only with AOL’s music
player (Winamp), but not with competing music players. On the other hand Winamp would have been
able to play the music of competing record companies which generally use non-proprietary formats.
Thus, because of the technical limitations of other players, the new entity would also have been able to
impose Winamp as the dominant music player.

253. The Commission was able to approve the transaction thanks to a package of commitments
aiming principally at severing the links between Bertelsmann and AOL. This will be done gradually,
under the supervision of an appointed independent compliance monitor. A series of interim measures will
ensure that the relationships between the two companies will be kept at arm’s length until Bertelsmann’s
exit has been completed.

Vivendi/Canal+/Seagram

254. Similar problems of vertical integration and foreclosure were raised in Vivendi/ Canal+/
Seagram. The Commission’s competition concerns focused on the markets for pay-TV (in which Canal+
is Europe’s dominant player), on the emerging pan-European market for portals and on the emerging
market for online music. In the pay-TV market the Commission found that Canal+’s likely exclusive
access to the premium films ¥95∂ produced and co-produced by Seagram’s Universal would have
strengthened its existing dominant position in France, Spain, Italy, Belgium and the Netherlands and
created a dominant position in the same market in the Nordic region.

255. The package of commitments offered includes access for competitors to Universal’s film
production and co-production. The parties undertook in particular not to grant to Canal+ the so-called
‘first-window’ rights ¥96∂ for more than 50 % of Universal’s production and co-production. This
commitment applies in certain European countries and has a five-year duration.

256. By adding Universal’s music content to Vivendi’s multi-access portal (Vizzavi) the transaction
also raised serious doubts as to the creation of a dominant position on the emerging pan-European market
for portals and on the emerging market for online music. This problem was remedied by Vivendi’s offer
to give rival portals access to Universal’s online music content for five years.

¥95∂ In order to compete effectively in the pay-TV market, pay-TV operators must acquire key inputs such as premium films.
¥96∂ Premium films showed on pay-TV shortly after cinema exhibition and video rental are said to be released on ‘first

window’, that is before they are available more widely on television.
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TotalFina/Elf

257. Vertical integration concerns have been equally raised in old economy concentrations. The
takeover of Elf-Aquitaine by TotalFina called for an analysis of the single dominance issue as raised
through the regrouping of first league national players and the risk of the creation of real ‘national
champions’. The Commission’s concern was to identify and eliminate activity overlaps and also
bottlenecks that would enable the new entity to partition the market to its advantage by controlling
import logistics and the transport and distribution of refined petroleum products. In particular, in the
wholesale fuel and domestic heating oil markets, the new entity, besides endangering the balance of
competition in the French market, would also have effectively controlled the ‘logistical chain’, i.e. most
French import depots, the three main pipelines supplying every corner of France and a substantial
number of local depots. In addition, the combined entity would have gained a dominant position on the
market for the sale of motor fuel on French motorways. In the market for liquefied petroleum gases
(LPG) the new entity would have acquired a dominant position in the market, in particular through its
control of the logistical infrastructure for imports, storage and bottling which would make it completely
independent across the whole of France, freeing it from the need to have recourse, as is normal practice
in the sector, to infrastructure-access swaps with its competitors. The operation also called for careful
assessment due to its expected significant impact upon vital markets for consumers, i.e. the markets for
motor and domestic fuels and energy resources in general. Remedies for the various competition
concerns, besides those mentioned above, allowed the Commission to clear the case. TotalFina has
mainly undertaken to sell off a large proportion of its investments in transport and storage logistics (an
operation which is expected to lead to a fundamental transformation of oil logistics in France), to give up
70 service stations on motorways and to sell off Elf Antargas, which will have the effect of eliminating
any overlap between the merging parties’ LPG activities. At the end of 2000, most of these divestments
had taken place.

258. On 13 September, the Commission rejected a package of purchasers proposed by TotalFina Elf to
purchase the motorway service stations it had undertaken to divest. In view of the market structure
resulting from the proposed package, the Commission decided that two of the proposed purchasers did
not provide enough certainty as to their viability as potentially or actually present in the markets in
question and their ability to maintain and develop effective competition. On 7 November, the
Commission accepted a new list of purchasers proposed by TotalFina Elf that included a new entrant in
the market, the supermarket chain Carrefour. One of the two companies, Le Mirabellier, initially rejected
by the Commission, was not retained by TotalFina Elf in its final list of proposed purchasers. It filed an
application under Article 230 of the EC Treaty for the annulment of the Commission’s decision and for
interim measures asking for the suspension of the contested decision and requiring the Commission to
order TotalFina Elf to suspend the execution of its commitments. The application for interim measures
was rejected by the Court on 17 January 2001.

2. Collective dominance

259. The Commission has applied the dominance test as laid down in Article 2(3) of the merger
regulation in cases where the result of the concentration would be the creation of collective dominance.
The Court of Justice and the Court of First Instance have supported the Commission’s approach. In
examining collective dominance and its effects, the Commission is conscious of the particularities of
each sector and very much sticks to an analysis carried out without preconceptions and on a case-by-case
basis. An interesting corpus of precedent is being built up which will eventually form the basis of a
forthcoming notice on collective dominance.
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260. The issue of collective dominance was discussed in a number of cases this year including cases in
the services sectors such as Veba/Viag and the withdrawn operation EMI/Time Warner.

VEBA/VIAG

261. The Commission considered the Veba/Viag case in parallel with the Bundeskartellamt’s
investigation of RWE/VEW. Following these two operations the two new entities would have controlled
well over 80 % of the German market for electricity delivered from the interconnected grid. A series of
factors would have established a market structure conducive to coordinated effects, notably the total
homogeneity of the product, the market transparency, similar cost structures owing to a similarly
composed stock of power stations and a number of jointly operated large power stations, numerous
interrelationships between Veba/Viag and RWE, expected slight growth in demand and low price
elasticity of electricity as a product. Both operations were cleared due to commitments given by the
parties to the respective authorities. The undertakings given consisted mainly in divestments affecting
numerous holdings especially in the eastern part of Germany, thus severing important links between the
two new groups, and transforming VEAG, a major electricity producer jointly controlled by the
duopolists, into an independent competitor. The undertakings also provided for improvements to the
basic rules governing transmission through the network operated by the two leading interconnected
entities.

Outokumpu/Avesta Sheffield

262. The Commission does not automatically apply the criteria for the assessment of collective
dominance (i.e. criteria aimed at establishing whether the market is prone to collective dominance such
as degree of market concentration, market transparency, product homogeneity, market growth, barriers to
entry, countervailing buyer power, structural links, etc.). In Outokumpu/Avesta Sheffield, the operation
would have resulted in a reduction in the number of producers of hot and cold rolled flat steel products in
the EU from six to five. Despite the relatively transparent market and high entry barriers, the
Commission’s investigation highlighted a high growth rate (over 5 % a year) resulting in growth of
capacity utilisation. It was concluded that these factors in combination with the different cost structures
of the companies would not have been conducive to the emergence of coordinated effects on the market.

Alcan/Pechiney/Alusuisse

263. A series of mergers in the aluminium sector which came under scrutiny this year, although
raising mainly problems of single dominance, allowed the Commission to refine its thinking in relation
to coordinated effects in the market and collusion issues. In Alcan/Pechiney, the Commission’s
assessment was essentially based on the idea that the merging parties could use an existing structural
link, in this case a joint venture, with a competitor, as a retaliation mechanism to dissuade this competitor
from engaging in a price war.

264. The three-way merger between Alcan, Pechiney and Alusuisse would have brought together
companies involved in all aspects of the aluminium industry and would have created the second largest
aluminium producer worldwide. Due to Alcan’s share-exchange offers towards the two other companies,
one merger could happen without the other and the Commission was able to investigate in depth the two
cases separately and on their own merits. The Alcan/Pechiney operation did not go through and was
abandoned by the parties in view of a prohibition decision which the Commission was considering
adopting. On the other hand, the Commission approved, subject to divestment undertakings, the Alcan/
Alusuisse operation.
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Alcoa/Reynolds, Rexam/American National Can

265. In another case involving single dominance (Alcoa/Reynolds) valuable experience was acquired
in the functioning of bidding markets. This experience, as applied in Rexam/American National Can,
enabled the Commission to conclude that a collective dominance situation could be created and sustained
in markets where business is done by way of frequent tenders.

3. Potential competition

Air Liquide/BOC

266. Finally, it should be mentioned that the Commission has had the opportunity to analyse a so-
called indirect effect of a merger, i.e. its impact upon potential competition in the Air Liquide/BOC case.
Timely, likely and sufficient potential competition is put forward as a defence argument which could
militate in favour of the approval of a merger.

267. It was found that the proposed merger would have strengthened BOC’s dominant position in the
United Kingdom and Ireland by removing the threat of entry from the most likely challenger and by
reducing the likelihood of entry by other suppliers. BOC’s dominance was extremely strong, since in
some product markets it almost reached a 100 % market share. Both parties were found to hold a number
of additional advantages in their home market, not least through vertical integration. Another effect of
the merger was that the new entity would have created an unparalleled distribution network in Europe,
which would have given it additional power to deter others from market entry. Against this background,
the removal of Air Liquide as the most credible potential entrant to the UK market was found to
strengthen the dominant position held by BOC. The deal was eventually abandoned by the parties
following unsuccessful negotiations on remedies with the Federal Trade Commission in the US.

C — Remedies

268. In December, the Commission adopted a notice on the subject of remedies ¥97∂, thereby becoming
the first competition authority to issue any such guidelines or advice on this subject. The notice aims to
set out clearly and objectively the administrative and substantive principles on which the Commission
will base its assessment of remedies and follows extensive consultations carried out over recent months
with the Member States and with the business and legal communities.

269. While the notice sets out the underlying principles, it should be noted that the Commission’s
practice in the remedies area is evolving very fast and that in order to deal with the issues on a
case-by-case basis the Commission must retain a degree of flexibility. In addition, the sheer number of
merger cases involving remedies is growing at such a fast pace that it is becoming increasingly difficult
to keep abreast of developments in this area. To put the following discussion into context, in the last two
years alone there have been around 50 cases in which the Commission has accepted remedial
commitments from merging parties before allowing transactions to proceed.

270. The notice underlines the general principles that underpin the Commission’s procedures. In
particular, it stresses that, while it is for the Commission to show that a concentration creates or

¥97∂ OJ C 68 of 2.3.2001, p. 3. The notice is available on the Internet: http://europa.eu.int/comm/competition/mergers/
legislation/.
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strengthens a dominant position, which can impede competition, it is the responsibility of the parties to
show that the remedies they offer will eliminate the problems identified by the Commission.

271. The Commission must take into account a variety of factors in reaching a conclusion on whether
or not the remedy will restore competition. The type of remedy proposed is one vital factor, but the
Commission must also consider the risk that a proposed remedy will not be able to be implemented in
full and in a timely fashion.

272. As the experience in dealing with remedial proposals has shown, remedies must not only appear
appropriate to restore competition, but they must do so effectively. For example, it is no longer sufficient
for the Commission to accept that the divestment of overlapping assets will necessarily solve competitive
problems brought about by a particular merger. Even if suitable assets can be identified, a commitment
simply to divest those assets — regardless of who buys them — may not be adequate. Not only must the
assets to be divested represent an ongoing business, but they must also be sold to someone who has the
right incentives to compete in the market.

273. One case from this year (TotalFina/Elf Aquitaine ¥98∂) clearly illustrates both these points. Firstly,
the Commission rejected a group of buyers proposed by TotalFina Elf because they did not have the
incentives to bring competition effectively to the market for French motorway petrol sales. Secondly, the
parties had proposed to sell several assets to eliminate competition concerns in the LPG industry.
However, on account of negative feedback from the Commission’s market test about the viability of the
proposed remedies, they had to undertake to divest a full subsidiary, a remedy which went clearly beyond
the elimination of the overlap.

274. There are cases where the viability of the divestiture package is, according to the assets
concerned, to a large extent dependent on the identity of the purchaser. In such circumstances, the
Commission may not clear the merger unless the parties agree not to complete the notified operation until
they have entered into a binding agreement with a purchaser for the divested business (known as the
‘upfront buyer’), approved by the Commission. The first and, so far only case in which the Commission
imposed this condition was Bosch/Rexroth ¥99∂. To address the Commission’s concerns about potential
pre-sale weakening of the business, as well as concerns about the very existence of a strong buyer, Bosch
agreed to find an ‘upfront buyer’.

275. The notice recognises that while divestiture is the preferred remedy, it is not the only type of
remedy acceptable to the Commission. There might be situations where divestiture is not possible or
where the competition problems in question derive from specific features of the deal such as the
existence of exclusive agreements, the combination of networks, or the combination of key patents. An
example of a case where the remedies package incorporated such factors in addition to divestments was
Astra Zeneca/Novartis ¥100∂, a concentration which led to the world’s leading crop protection business. In
order to obtain clearance, the parties to that case submitted an extensive package of remedies. This
consisted not only of divestitures of products, representing total sales worldwide in excess of EUR
250 million this year, but also of out-licensing of products and the termination of distribution agreements
for third-party products.

276. Another example of a case where a solution was found to a problem which could not have
been solved by divestiture but by lowering entry barriers occurred in Vodafone Airtouch/

¥98∂ Case M.1628, 9.2.2000.
¥99∂ Case M.2060, 13.12.2000.
¥100∂ Case M.1806, 26.7.2000.
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Mannesmann ¥101∂. In this case, the remedy was aimed at solving the problems with the emerging
seamless pan-European mobile telecommunications service market for corporate customers and the
markets for pan-European wholesale roaming. These concerns were addressed by undertakings
aimed at giving other mobile operators the possibility of providing these services to their customers
by using the integrated network of Vodafone Airtouch/Mannesmann. Owing to rapid developments
in the sector, the award of third generation UMTS licences and the fact that competitors will try to
build up alternative infrastructures, the commitments have been limited to a period of three years.

277. The degree of complexity of transactions increases the uncertainties attached to assessing the
effectiveness of proposed remedies. Parties, therefore, should hesitate before making a package of
remedies too complex. To do so can cast doubt on the viability of the whole exercise. An important
principle which has been emphasised by Commissioner Monti several times during the year is that the
solution cannot be more complex than the problem it is trying to solve.

278. An additional feature of some of the remedies accepted this year is that the Commission has
insisted on eliminating minority shareholdings or links among competitors that could prevent effective
competition in certain markets. This was done in Vivendi/Canal+/Seagram ¥102∂ by eliminating the
shareholding in BSkyB, and in AOL/Time Warner ¥103∂ by severing the link with Bertelsmann. This is an
issue that also arose in Generali/INA ¥104∂, where approval was contingent on the elimination of minority
shareholdings in competing insurance undertakings, and in Volvo/Renault VI ¥105∂, which was cleared only
after Volvo agreed to sell the minority stake that it had bought in Scania, its major competitor in the
Nordic countries.

D — Cooperation

1. Cooperation with Member States

279. An achievement that has become so much a matter of fact that it is easily overlooked is the special
way in which EU merger control incorporates the approaches and views of the competent competition
authorities of the EU’s 15 Member States. In Phase I investigations (4–6 weeks) Member States are forwarded
a copy of each notification under the merger regulation, are informed about any commitments submitted by
companies to address competition problems and can express their views at any point during the proceedings
including the possibility of asking for referral of a case if the criteria of Article 9 of the merger regulation are
met. In 2000 the Commission took six Article 9 decisions during the year, two full referrals ¥106∂ to the UK
authorities, and four partial referrals, to France, Spain and the UK ¥107∂.

280. Cooperation in Phase II investigations (an additional four-month period) is even closer. Member
States are kept closely informed about the Commission’s decision to initiate Phase II proceedings, about the
Commission’s objections and the parties’ reply to it, are invited to the hearing, informed of any remedies

¥101∂ Case M.1795, 12.4.2000.
¥102∂ Case M.2050, 13.10.2000
¥103∂ Case M.1825, 11.10.2000.
¥104∂ Case M.1712, 12.1.2000.
¥105∂ Case M.1980, 1.9.2000.
¥106∂ Case M.1779 — Anglo American/Tarmac and M.1827 — Hanson/Pioneer.
¥107∂ Two in Case M.1684 — Carrefour/Promodès, one to the French authorities, one to the Spanish authorities; Case M.2044

— Interbrew/Bass and Case M.2154 — C3D/Rhône/GoAhead, both to the UK.
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proposed and the Commission’s views on them and, finally and most importantly, are consulted on the draft
decision on each Phase II case at an Advisory Committee meeting. An Advisory Committee meeting is also
held for important non-case-related aspects such as Commission notices providing guidance and defining the
Commission’s policy on various aspects of the merger regulation and for cases involving fines. In 2000, no
fewer than 18 Advisory Committee meetings (sometimes combining more than one case or issue) were held.

281. In 2000, the combined efforts of the Commission and Member States have resulted in a vast majority
of the votes taken on individual merger cases by the Advisory Committee unanimously supporting the
Commission’s position, the remaining points being approved by simple majority (measured by votes on
individual points). In more than half of the cases the Advisory Committee agreed with the Commission
unanimously on all points, while in others it agreed on some points unanimously and on some by majority.

282. There are numerous cases in which an individual Member State has a particular interest and in
which it therefore remains in close contact with the Commission. In many of these cases Member States
have provided useful input into the competition assessment. An outstanding example of collaboration
between a Member State and the Commission in 2000 was the Veba/Viag case. In that case, the German
Bundeskartellamt and the Commission in fact achieved an extraordinary twinning of cases, the
Bundeskartellamt investigating in parallel a closely linked case in the electricity sector, RWE/VEW. The
fruits of this close cooperation were fully consistent and satisfactory results which will have a major
positive impact on the liberalisation process in this sector. Another example was Generali/INA, in which
the Italian side very much supported the Commission’s investigation, particularly as regards the
assessment of the proposed remedies.

2. The international dimension of merger control

283. Owing to the combined effects of internationalisation, technological change and restructuring,
the global increase in merger activity has continued, giving further impetus to the need to strengthen the
international dimension of EC merger control. More than 60 countries now have pre-merger notification
requirements and the steadily rising number of competition authorities applying national laws to merger
operations has resulted in some firms having to seek clearance for proposed operations from up to
40 different authorities; this not only raises the firms’ transaction costs significantly but also increases
the risk of inconsistent rulings. Calls for promoting effective international cooperation, particularly in the
field of mergers, were made on various occasions in 2000 on both sides of the Atlantic ¥108∂.

2.1. Cooperation with the United States and Canada

284. Close bilateral cooperation with the competition authorities of the EU’s main trading partners,
most notably with the US Department of Justice and Federal Trade Commission and with the Canadian
Competition Bureau, continued during 2000. These issues are discussed in more detail in Chapter IV
(International activities).

¥108∂ See Commissioner Monti’s speech at the Japan Foundation Conference, Washington DC on 23 June; Assistant Attorney
General Joel Klein’s, Director-General Schaub’s and Commissioner Monti’s speeches at the 10th Anniversary Conference
of EC Merger Control in Brussels on 14–15 September; Commissioner Monti’s and DoJ Acting Assistant Attorney
General Melamed’s speeches at Fordham, New York on 19–20 October and Commissioner Monti’s speech at the
European University Institute in Fiesole on 27 October. The need to take a fresh look at the problems arising from multi-
jurisdictional merger filings was also examined in some depth by the US International Competition Policy Advisory
Committee, which presented its final report to US Attorney General Reno and US Assistant Attorney General Klein in
February.
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2.2. Cooperation with EFTA countries and applicant countries

285. EU merger control encompasses not only the competition systems of its 15 Member States but
also to a large extent, via cooperation with the EFTA Surveillance Authority, those of the other European
members of the European Economic Area, Norway, Iceland and Liechtenstein. In regard to in-depth
Phase II investigations, that cooperation reached its highest level ever in 2000.

286. Contacts with applicant countries have been further developed. Their competition authorities
have also been invited to comment in the context of the Merger Review 2000 exercise and have offered
valuable contributions. The coming years will see a further strengthening of this cooperation, which is
viewed by the Commission as an important step towards eventual accession.

E — Other procedures

1. Fines; Articles 14 and 15 of the merger regulation

287. On a separate note, for the first time the Commission imposed fines on a non-notifying party for
failing to supply information under the merger regulation. The fines were imposed on Mitsubishi Heavy
Industries for failing to supply information on a joint venture last year between Kvaerner and Ahlström.
The first fine, of EUR 50 000, was for failing to comply with the Commission decision pursuant to
Article 14(1)(c) of the merger regulation. The second fine was a periodic penalty payment totalling
EUR 900 000. This is the first time the Commission has fined a company other than a notifying party (or
a party failing to notify) in merger proceedings. It is also the first time that a periodic penalty payment
has been imposed on a firm in such proceedings. The action was taken because the Commission
considered that Mitsubishi’s behaviour was a very serious infringement of EU law as the information
requested was necessary for the proper assessment of the Ahlström/Kvaerner operation. In adopting this
decision, the Commission wanted to stress its determination to enforce the merger control rules in the
European Union, which presupposes the supply of correct information by both merging parties and
competitors requested to assist it in its task.

2. Prevention of barriers to cross-border mergers; Article 21 of the merger regulation

288. The Commission is also vigilant in preventing mergers of a Community dimension from being
blocked by Member States for protectionist or other unacceptable reasons. In this context, the
Commission adopted a decision under Article 21 of the merger regulation against measures taken by the
Portuguese authorities. This followed similar action taken against the Portuguese Government last year
in the BSCH/A. Champalimaud case ¥109∂. In the decision taken this year, the Commission found that, in
blocking the proposed acquisition by Secil Companhia Geral de Cal e Cimentos SA and Holderbank of
the Portuguese company Cimpor Cimentos de Portugal SGPS, the Portuguese Government had breached
its obligations under Article 21 of the merger regulation. The Commission found that the ministerial
decisions opposing the bid were not meant to protect any legitimate interest as recognised under
Article 21 of the merger regulation. Both the above cases clearly indicate that the Commission intends to
protect its exclusive right to review mergers with a Community dimension and that it will challenge any
other similar infringements.

¥109∂ Case M.1616.
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F — Statistics
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Figure 5
Breakdown by type of operation (1993–2000)
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III — STATE AID

A — General policy

289. In the field of State aid, the Commission continued throughout 2000 its rationalisation and
modernisation activities initiated in previous years, giving them an increased focus. In this area its
adoption of three regulations on aid to small and medium-sized enterprises, aid for training and the
application of the de minimis rule, is making a major contribution to the attainment of its objectives (see
below). In addition to this rationalisation and modernisation, it has also emphasised the proper
enforcement of Commission decisions, particularly concerning the recovery of State aid that has been
unlawfully granted (see Box 7).

290. The eighth survey of State aid in the Union ¥110∂, adopted by the Commission in April, covers the
years 1996–98. During that period, grants of aid amounting to an average of EUR 93 billion per year
were paid by the 15 Member States to the manufacturing, agricultural, fisheries, coal mining, transport
and financial services sectors. While this constitutes a considerable amount in absolute terms it
nevertheless represents a reduction of 11 % in relation to the previous period, 1994–96.

291. In relation to the previous period, the manufacturing sector remains the principal beneficiary of
grants of aid, receiving EUR 33 billion as an annual average, equivalent to 2.3 % of value added
(EU-15). In the period 1996–98, 57 % of aid granted to the manufacturing sector was for regional
development purposes. Aid for horizontal objectives and for particular sectors represented 35 % and 8 %
of aid to the manufacturing sector. Moreover, aid granted on an ad hoc basis to specific enterprises now
accounts for less than 10 % of aid to the manufacturing sector.

292. However, despite the downward trend that has developed over several years, the eighth survey
stresses that in absolute terms the level of aid remains high. The differences between Member States, in terms
of the relative levels of aid paid, remain significant. Between the various Member States, the aid granted to the
manufacturing sector varies from 0.7 % to 4.9 % of value added. Those differences are even more significant
if the criterion taken is the amount of aid paid per employee, which varies from EUR 188 to EUR 1 955.

1. Modernising State aid control

293. On 6 December, the Commission agreed in principle to the adoption of three regulations on the
basis of the enabling provisions in Regulation (EC) No 994/98 ¥111∂, which allows the Commission to
target its activities in the modernisation of State aid control measures. These instruments consist of two
regulations creating exemptions for aid to small and medium-sized enterprises ¥112∂ and training aid ¥113∂

¥110∂ COM(2000) 205. 

1994–96 1996–98
Overall State aid (billion EUR) 104.2 93.1

State aid to the manufacturing sector (billion EUR) 38.5 32.6

State aid as a percentage of value added in the manufacturing sector 2.8 2.3

¥111∂ OJ L 142, 14.5.1998.
¥112∂ Regulation (EC) No 70/2001 (OJ L 10, 13.1.2001).
¥113∂ Regulation (EC) No 68/2001 (OJ L 10, 13.1.2001).
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and a regulation codifying the application of the de minimis rule ¥114∂. Member States will therefore be
able in future to grant aid that meets the conditions fixed by those regulations without the need for giving
prior notification to and securing the agreement of the Commission. The regulation on the de minimis
rule codifies the application of that rule, which was initially set out in the form of a Commission notice
on 6 March 1996. Under that rule, aid to an enterprise that is below the threshold of EUR 100 000 over a
period of three years is not considered State aid for the purposes of the Treaty provided that it does not
affect trade or distort competition. Such aid is thus exempt from the obligation of notification.

294. The positive effects of these regulations are not of benefit to the Commission alone but also
extend to the Member States, which can grant aid covered by the regulations much more quickly than
before. However, this procedural simplification does not entail a lesser degree of control in or a
relaxation of the rules on State aid: Member States remain under an obligation to inform the
Commission, regarding each aid award, of the detailed provisions involved and to submit summary
reports each year on all aid they have granted. Moreover, in so far as the regulations, which are directly
applicable in the Member States, fix accounting criteria that must be met, the monitoring role of the
national courts will be expanded.

295. The reduction in the number of notifications will in time allow the Commission to reinforce its
monitoring in the field of State aid, especially by enabling it to concentrate its resources on really serious
cases of distortion of competition.

2. Increased transparency

296. The monitoring of State aid cannot be reinforced without introducing greater transparency into
the Commission’s activities. With that in view, the Commission is establishing a public register and a
scoreboard for State aid. This initiative forms part of the policy of reducing the volume of State aid
reaffirmed at the Lisbon European Council, when the Commission, the Council and the Member States
were invited to proceed with their efforts to foster competition and reduce the general level of aid. The
Council meeting on the internal market on 16 March made suggestions along the same lines, proposing
in its conclusions that a strategy should be developed for reducing the general level of aid, paying
particular attention to monitoring, the level of aid and the calculation of its economic impact, especially
by means of statistics.

297. Transparency in the accounting of some enterprises will also be necessary if the Commission is
to cope with the increasing number of cases involving cross-subsidies. Thus the amendment introduced
on 26 July ¥115∂ to Commission Directive 80/723/EEC of 25 June 1980 on the transparency of financial
relations between Member States and public undertakings ¥116∂ requires enterprises operating services of
general economic interest (for which they receive compensation) and carrying on ordinary commercial
activities, to keep separate accounts for those different activities.

298. However, in order to avoid imposing disproportionate burdens, this amendment, which applies to
both public and private enterprises, does not affect small and medium-sized enterprises, enterprises
providing services that cannot distort competition or affect trade and enterprises for whom the amount of
compensation for the operation of services of general economic interest has been fixed on the basis of an
open, transparent and non-discriminatory procedure.

¥114∂ Regulation (EC) No 69/2001 (OJ L 10, 13.1.2001).
¥115∂ OJ L 193, 29.7.2000.
¥116∂ OJ L 195, 29.7.1980.
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3. Aid for environmental protection

299. Environmental protection is a major concern of the European Union. The Commission has long
recognised that the grant of State aid for environmental protection may be necessary, in certain
circumstances, as an incentive for enterprises to take action in this area.

300. By giving its agreement in principle on 21 December for the adoption of new Community
guidelines on State aid for environmental protection, the Commission, as well as clarifying the
application of the ‘polluter pays’ principle, aims to provide a greater incentive to protect the environment
by means of State aid. Thus, although the new guidelines no longer allow the grant of aid that is designed
to facilitate an enterprise’s compliance with new Community standards, except for aid for SMEs for a
limited period, they expressly allow the grant of aid for firms improving on existing standards.

301. Regarding renewable energy sources, which are given a high priority, Member States will in
future be able to grant inter alia aid to cover the difference between the cost of producing energy from
renewable sources and the market price of that energy up to the amount required for the depreciation on
the installations in question. A flexible approach has been adopted regarding tax reductions. Member
States’ options include the grant of non-degressive exemptions for 10 years for enterprises that have
signed voluntary agreements on environmental protection. While enterprises that have not signed
voluntary agreements can in fact qualify for reductions, it is a condition that they continue to pay a
significant part of the taxes in question.

B — Concept of aid

302. According to the definition in Article 87(1) of the EC Treaty, State aid is incompatible with the
common market if it (a) is granted by a State through State resources, (b) distorts competition by
conferring an economic advantage on the recipient and granting aid selectively to ‘certain undertakings’
or for ‘the production of certain goods’ and (c) affects trade between Member States. The form in which
the aid is granted (interest rebate, tax relief, loan, guarantee, supply of goods or services on preferential
terms, capital injections on terms not acceptable to a private investor, etc.) is irrelevant.

1. Origin of resources

303. For a measure to be considered aid, it has to be established that it confers an advantage which is
State-financed. In addition, the Court of Justice held in Ladbroke Racing and Commission ¥117∂ that
Article 87(1) of the EC Treaty covers all the financial means by which the public sector may actually
support undertakings, irrespective of whether or not those means are permanent assets of the public
sector. The fact that the sums involved remain constantly under public control, and therefore available to
the competent national authorities, is sufficient for them to be categorised as State aid and for the
measure to fall within Article 87(1).

304. The question whether public means are involved arises a fortiori where a Member State or a
publicly owned holding corporation intends to take a holding in the capital of a company. The State is
acting as a public investor, a role that in itself is perfectly legitimate under the Treaty. As State aid has to
be assessed on the basis of its effects, the Commission developed the criterion of the private investor in a

¥117∂ Case C-83/98 P [2000] ECR I-3271.
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market economy: in each case it has to be established whether the public holding in the company’s
capital is intended to earn a return, and has consequently been acquired by the State or public holding
corporation in the same way as it might have been acquired by a private buyer, or whether it has been
acquired in the public interest, so that the acquisition has to be considered a form of assistance by the
State in its capacity as public authority. When public capital is to be injected into a business, the question
arises whether a private investor would do the same. The test is satisfied where the capital invested can
be expected to produce a normal return on the investment in the form of dividends or capital gains.

305. In Parco Navi ¥118∂, the Commission decided that, since a capital injection by a public holding
company was designed to earn a reasonable return on the capital invested within a reasonable time, it did
not constitute State aid.

306. In Électricité de France (EDF) ¥119∂, the Commission considered whether rebates granted to paper
mills by EDF constituted State aid. It concluded that a private operator would prefer to sell an additional
unit of electricity although he did not cover the total cost for that unit rather than not sell it at all. EDF’s
behaviour was therefore considered justified on commercial grounds. However, the Commission stressed
that the decision should be seen in light of the particular circumstances prevailing on the French market
(the investigation concerned the period 1990–96, i.e. before the ongoing liberalisation of the electricity
market. At that time, EDF had overcapacity in nuclear energy).

307. In Siciliana Acque Minerali ¥120∂ the Commission adopted a negative decision, since in the
circumstances no private investor would inject capital to recapitalise the company for privatisation
because it lacked any prospect of financial viability.

308. Regarding the recapitalisation of a Crédit Lyonnais subsidiary in TASQ ¥121∂, the Commission
again considered that the resources were public as the public shareholding allowed the State to exercise
control over Crédit Lyonnais. It recognised that generally, without considering the timescale, the State
assistance complied with the principle of sound management aimed at minimising losses and
safeguarding the interests of the State and thus no State aid was involved.

309. In Georgsmarienhütte und Gröditzer ¥122∂, the Commission opened the formal investigation
procedure owing to its doubts whether a private investor would have agreed to the payment of a holding
service fee, since Gröditzer was on the brink of insolvency.

310. The Commission initiated a procedure concerning SEPI (Sociedad Estatal de Participaciones
Industriales) ¥123∂ as it doubted whether SEPI’s acquisition of shipyards and a diesel engine plant was a
genuine market transaction and considered that it amounted to a capital injection constituting State aid
since SEPI was already the ultimate shareholder of the assets acquired.

311. In Kaha Porzellan in Germany ¥124∂ the Commission doubted whether a market-economy investor
would have provided financial support for a company on the brink of insolvency.

¥118∂ Case N-132/99, Commission decision of 25.2.2000 (OJ C 162, 10.6.2000).
¥119∂ Case C-39/98 (ex NN-52/98), Commission decision of 11.4.2000, not yet published.
¥120∂ Commission decision of 21 June 2000 (OJ L 272, 25.10.2000).
¥121∂ Commission decision of 3 May 2000 (OJ L 272, 25.10.2000).
¥122∂ Case C-43/2000 (OJ C 3, 6.1.2001).
¥123∂ Case NN-61/2000, Commission decision of 12.7.2000 (OJ C 328, 18.11.2000).
¥124∂ Case NN-142/99, Commission decision of 15.11.2000, not yet published.
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312. In its ruling in Spain v Commission ¥125∂ concerning aid in favour of Tubacex, the Court of Justice
introduced the new criterion of a public creditor in order to determine whether a repayment and
rescheduling agreement concluded by the State formed State aid. It noted that in such cases the State did
not act as a public investor whose conduct must be compared to that of a private investor laying out
capital with a view to realising a profit but as a public creditor who, like a private creditor, seeks to
recover sums due to it. On the basis of this new assessment criterion, the Commission revised its
recovery decisions concerning Tubacex ¥126∂ and SNIACE ¥127∂, concluding that the public creditors had
acted as a private creditor would have done in order to maximise the rate of interest on arrears by
applying the legal rate of interest on debts. Consequently, it took the view that the measures did not
constitute aid.

313. In Ganzliner Beschichtungspulver ¥128∂, the Commission considered that the waiver of repayment
of part of loans by public banks complied with the private creditor principle, as the settlement agreement
produced a proportionate net gain for all creditors compared to the alternative of liquidation.

2. Advantage to a firm

314. Article 87(1) of the EC Treaty defines the source and effects of State aid but does not define aid
or list the types of prohibited measures. The definition has, however, been mapped out by the
Commission and the Court of Justice. The Court of Justice has specified that aid constitutes an advantage
conferred on a firm by the public authorities without payment or against a payment which corresponds
only to a minimal extent to the figure at which the advantage can be valued. A definition of this kind
covers the allocation of resources and the grant of relief on charges that the firm would otherwise have to
bear, enabling it to make a saving.

315. The Court underlined in its ruling in Germany v Commission ¥129∂ concerning the German Income
Tax Act that the origin of the advantage indirectly conferred on undertakings by the Act had to be seen in
the renunciation by the Member State of tax revenue which it would normally have received, inasmuch
as it was this renunciation which enabled investors to take holdings in undertakings on conditions which
were more advantageous in tax terms. The fact that investors then take independent decisions does not
mean that the connection between the tax concession and the advantage given to the undertakings has
been eliminated since, in economic terms, the alteration of the market conditions which gives rise to the
advantage is the consequence of the public authorities’ loss of tax revenue.

316. An economic advantage may be conferred through a variety of means and circumstances, for
example the terms on which undertakings have access to or exploit infrastructure, e.g. by erecting a
business park and making such infrastructure available. The Commission found in the case of Lenzing
Lyozell (LLG) ¥130∂ that no State aid was involved as the prices that LLG paid for basic process media
including electricity, process-steam, process-water, cooling, pressurised air, water treatment, and waste
disposal constituted normal market prices. Furthermore, it concluded that there was no State aid in the

¥125∂ Case C-342/96 [1999] ECR I-2459.
¥126∂ Case C-9/95, Commission decision of 31.10.2000, not yet published.
¥127∂ Case C-5/2000 (ex C-68/97 and NN-118/97), Commission decision of 20.9.2000, not yet published.
¥128∂ Case N-714/99, Commission decision of 4.10.2000, not yet published.
¥129∂ Case C-156/98 [2000] ECR I-6857.
¥130∂ Case C-61/98, Commission decision of 19.7.2000 (OJ L 38, 8.2.2001).
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form of provision of specific infrastructure, since LLG paid its fair financial share for benefiting from the
connections to the infrastructure.

317. In order to overcome a historically low demand creating low market values for property
throughout Wales, which prevented private investors from obtaining a sufficient return leading to a
market failure in the provision of business premises and an insufficient supply of suitable business
property, the United Kingdom considered setting up a ‘Business infrastructure development scheme’ ¥131∂.
The Commission, proceeding on the basis of its communication on State aid elements in sales of land and
buildings by public authorities ¥132∂, came to the conclusion that no State aid was conferred, since the
market price of the developed land and buildings was determined by public tender or through evaluation
by independent experts.

318. The sale price for a public shareholding does not contain State aid elements when it is sold in an
open, unconditional and non-discriminatory tender procedure. The Commission observed in its decision
in Kali und Salz ¥133∂ that Member States are, however, not obliged to follow that procedure to dispose of
their public shareholdings. Although there was no call for public tenders the final price was obtained
following a procedure in which no potential investor was arbitrarily excluded from the sale. The
negotiations between all interested parties acting with a view to their economic interests took place
according to market principles.

319. Regarding support for the financing of cableway installations in the Province of Bolzano ¥134∂, the
Commission found that generally such aid has to be considered State aid to the owners and operators,
since the objective of this service was tourism and as such clearly commercial and competitive. The
financing of those facilities cannot be exempted under Article 86(2) of the EC Treaty as they normally do
not provide a service of general economic interest in that they are not intended to satisfy the general and
basic needs of the population but to generate profits from tourism.

3. Specificity

320. To be caught by Article 87(1) of the EC Treaty, a measure must not only be a State measure but
must also be selective, thus affecting the balance between the recipient firm and its competitors. This
selective character distinguishes State aid measures from general economic support measures which
apply across the board to all firms in all sectors of economic activity in a Member State. As long as they
do not favour a particular area of activity, such general measures derive from Member States’ power to
determine their economic policy. Consequently, measures that have a cross-sectoral impact, being
equally applicable throughout the territory of a Member State and favouring the whole economy, do not
constitute State aid for the purposes of Article 87(1).

321. In 1992 the Commission considered that a Danish scheme ¥135∂ granting a lower flat rate for
income tax constituted State aid, since it had the potential to confer benefits only on certain sectors of
industry. However, the data submitted showed that the scheme was actually being applied to both the
private and the public sector, to manufacturing, trade and services and to large companies as well as
SMEs. Consequently, the measure did not in practice favour certain undertakings or the production of

¥131∂ Case N-657/99, Commission decision of 6.12.2000, not yet published.
¥132∂ OJ C 209, 10.7.1997.
¥133∂ Case C-21/99 (ex NN-27/99), Commission decision of 13.6.2000, not yet published.
¥134∂ Case NN-1/2000, Commission decision of 19.7.2000, not yet published.
¥135∂ Commission decision of 3.5.2000 (OJ C 284, 7.10.2000).
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certain goods and the Commission therefore approved the Danish scheme as well as a Swedish
scheme  ¥136∂ to reduce the income tax base for experts recruited abroad.

322. Regarding the tax aid scheme concerning tax reductions to promote investment at Madeira ¥137∂,
the Commission held that the measures conferred a selective advantage as the tax relief could only be
obtained if the beneficiary was registered in Madeira and reinvested his profits wholly or partially in the
region of Madeira. Consequently, the measure constituted aid within the meaning of Article 87(1).

4. Effect on trade between Member States

323. Once it has been established that a measure confers an advantage, is State-financed and is
selective in character, that measure is deemed to constitute State aid pursuant to Article 87(1) of the EC
Treaty. For this article to apply, the measure must also distort competition and affect trade between
Member States. In order to establish the impact of this distortion on trade between Member States it is
sufficient that the beneficiary carries on activities, even partially, involving trade between Member
States.

324. However, the effect on competition must be appreciable. The Court of Justice reiterated in its
ruling in Germany v Commission ¥138∂ that the relatively small amount of aid or the relatively small size of
the undertaking which receives it does not as such exclude the possibility that intra-Community trade
may be affected. When aid granted by a State or through State resources strengthens the position of an
undertaking compared with other undertakings competing in intra-Community trade, the latter
undertakings must be regarded as affected by that aid. That was so in this case, since any undertaking
other than those to which the measure in issue applied could increase its own resources only on less
advantageous terms, whether it was established in Germany or in another Member State.

C — Assessing the compatibility of aid with the common market

1. Horizontal aid

1.1. Small and medium-sized enterprises

325. Regarding assistance for small and medium-sized enterprises, which is provided under various
national aid schemes, doubts over the enterprise’s real independence, measured against the criteria for
aid to SMEs, led the Commission to suspect that there had been an infringement of the rules on aid.
Consequently, it decided, in Solar Tech ¥139∂, to reduce the aid intensity because the firm was closely
linked to a large group. Since Solar Tech was directly and indirectly controlled by a large enterprise in
the building sector, it was not affected by the typical handicaps of SMEs in its access to capital and
credit, information sources, new technologies, etc. The Commission accordingly decided that the firm
was not eligible for the ‘bonus’ under the relevant regional aid scheme as the criterion of independence in
the SME guidelines had not been fulfilled.

¥136∂ Commission decision of 3.5.2000 (OJ C 284, 7.10.2000).
¥137∂ Case N-96/2000, Commission decision of 28.6.2000 (OJ C 266, 16.9.2000).
¥138∂ Case C-156/98, cited above.
¥139∂ Case C-17/2000, Commission decision of 15.11.2000, not yet published.
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1.2. Research and development aid

326. In applying the 1996 Community framework for State aid for research and development, among
the evidence requested by the Commission is that of the incentive effect of the aid. The closer research
and development is related to competition the more strictly that principle applies. Consequently
fundamental research work carried out by public institutions does not constitute aid, whereas
fundamental research carried out by companies falls under Article 87(1) of the EC Treaty. However,
since this type of research is far from the market, it may comply with the Treaty if the results are in
principle widely available for exploitation on a non-discriminatory basis.

327. The Commission affirmed the incentive nature of the measures in Plan Technologique
Ferroviaire ¥140∂, the ITEA programme ¥141∂, the German mobility and land transport research
programme ¥142∂ and Tax Credit ¥143∂.

328. The Plan Technologique is designed to foster studies with a view to launching technologies to
improve traffic safety. In ITEA, notified jointly by France and the Netherlands, the Commission recalled
that it had underlined on a number of occasions the importance of the information-technology industry,
which was crucial for the information society of the 21st century. Consequently, it considered that the
programme at that stage was in the Community interest. The German programme will focus on the
development of new transport structures, which, through inter-modal cooperation, can ensure mobility
while reducing transport expenditure and relieve overall traffic pressure while increasing transport
safety. In addition, new ‘intelligent’ information, communication and guidance technologies should be
developed with the help of transport telematics. In Tax Credit, the UK granted a tax credit on expenditure
on R & D. The Commission considered that the aid had an incentive effect, especially as it was
exclusively for small and medium-sized enterprises.

329. The Commission initially had doubts about the proximity to the market and incentive effect of
the project concerning colour ink-jet printing technology and therefore opened proceedings to carry out
more detailed investigations. However, it concluded that the research undertaken by Océ ¥144∂ could be
considered a pre-competitive development having an incentive effect on the company and as such
compatible with the EC Treaty.

330. As to the compatibility of industrial research and development with the Treaty, the Commission
found in the case Fondo Speciale Rotativo per la Ricerca Tecnologica ¥145∂ that it may be eligible under
the framework on condition that it is ancillary to the pre-competitive stage of research.

1.3. Employment and training

331. As it had undertaken, on 21 December the Commission adopted a report on the application of the
guidelines on aid for employment ¥146∂. It pointed out that, although the application of the guidelines had
not given rise to particular difficulties, many grants of State aid directly or indirectly aimed at promoting

¥140∂ Case N-676/99, Commission decision of 14.3.2000 (OJ C 272, 23.9.2000).
¥141∂ Case N-73/2000, N-85/2000, Commission decision of 11.4.2000 (OJ C 284, 7.10.2000).
¥142∂ Case N-743/99, Commission decision of 1.2.2000 (OJ C 232, 12.8.2000).
¥143∂ Case N-802/99, Commission decision of 15.2.2000 (OJ C 162, 10.6.2000).
¥144∂ Case C-18/98, Commission decision of 18.10.2000, not yet published.
¥145∂ Case N-445/2000, Commission decision of 21.12.2000, not yet published.
¥146∂ OJ C 334, 12.12.1995.
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employment had been considered in another context, that of aid for investment. This provided some
explanation for the relatively low numbers of schemes notified since 1995, on average 10 to 12 per year.

332. In addition to the relation between aid for employment and aid for investment, which can have
the same objective, the report identifies three areas calling for clarification in future. These are the
quantification of the terms for and the levels of permissible grants of aid, the definition of the specific
categories of workers (long-term unemployed, young workers, etc.) eligible for more favourable
conditions and the application of aid schemes applicable to employment in sensitive sectors (steel, motor
vehicles, shipbuilding, etc.).

333. The Commission will have to take account of all those aspects in drawing up new provisions,
which will consist either of new guidelines for notified cases of aid or of a regulation exempting Member
States from notifying aid that meets certain criteria. The current guidelines will remain in force ¥147∂ until
the Commission decides whether the latter approach, which has already been adopted for aid to SMEs,
training and the de minimis rule (see above), is also appropriate to aid for employment.

334. The framework on training aid ¥148∂ provides that aid intensity must be tailored according to the
size of the beneficiary enterprise, the region in question, the type of training in view and the type of
persons to be covered (disadvantaged workers). The Commission authorised the implementation of the
French scheme entitled Commitments for expanding training ¥149∂ inasmuch as it met all the criteria and
other conditions laid down in the framework.

1.4. Environment

335. The Commission had various opportunities during the year to explain its interpretation of the
guidelines on State aid for environmental protection, which were extended until 31 December and are to
be replaced by the new guidelines on which the Commission agreed in principle on 21 December
(see above Section III.A.3) ¥150∂.

336. With regard to a Swedish aid scheme for improving the environment inside buildings ¥151∂, the
Commission first stressed that, in so far as they were undertaken by individuals or public institutions,
such measures did not fall within the scope of Article 87(1) of the EC Treaty, the beneficiaries not having
any link with commercial activities. But the Commission expressed strong doubts as to the compatibility
of the aid where it was intended for owners of real estate or public or private real estate agencies. The
Commission started proceedings in order to scrutinise the measures with special reference to the
objective of public health as set out in Article 152 of the EC Treaty (see also point 411 below).

337. On 29 March, the Commission decided not to raise any objections to a scheme concerning
tradable CO2 emission permits proposed by Denmark ¥152∂ to allocate emission permits to electricity
producers established in Denmark on the basis of their historical emissions over the period 1994–98, on
the grounds that the scheme would contribute to the development of environmental protection. The
Commission assessed the scheme against the background of the Kyoto Protocol to the UN Framework
Convention on Climate Change adopted in December 1997. Under the protocol, the European

¥147∂ Commission communication on the guidelines on State aid for employment (OJ C 371, 23.12.2000).
¥148∂ OJ C 343, 11.11.1998.
¥149∂ Case N-753/99, Commission decision of 28.6.2000 (OJ C 284, 7.10.2000).
¥150∂ OJ C 37, 3.2.2001.
¥151∂ Case C-2/2000 (ex N-718/99), Commission decision of 12.7.2000 (OJ L 295, 23.11.2000).
¥152∂ Case N-653/99, Commission decision of 29.3.2000 (OJ C 322, 11.11.2000).
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Community has committed itself to reducing its emissions by 8 % over the period 2008–12. Burden
sharing has been agreed internally in the EU, which for Denmark implies a 21 % reduction during that
period. At the same time, the Commission emphasised the importance of safeguarding the freedom of
establishment. As the Danish authorities ensured that new entrants to the Danish electricity market would
receive emission permits based on objective and non-discriminatory criteria, the Commission found the
scheme compatible with the common market.

338. As regards environmental measures pursued through tax legislation, the Commission authorised
continuation of the ecological tax reform ¥153∂ in Germany, recognising that the introduction of
environmental taxes and charges may need to be accompanied by State aid because some firms may not
be able to bear the extra financial burden immediately and may require temporary relief. The main
feature of the extension is the gradual annual increase in electricity tax and fuel tax. The Commission
approved the system taking into account the exceptional circumstances, especially the fact that at present
not all EU Member States levy such comprehensive energy taxes, which can therefore affect the
competitive position of the firms concerned.

339. In this context, the Commission also approved operating aid in the form of a five-year exemption
of highly efficient gas and steam turbine power stations ¥154∂ from the mineral oil tax, in view of their
achievements in terms of protecting the environment. The Commission came to the conclusion that aid
was involved as not all market participants could benefit from the measure, as the regulation favoured
particularly existing generating companies feeding power into the network. However, the tax exemption
was considered compatible with the Treaty as it is aimed at creating incentives for investment in gas and
steam power stations which are more energy-efficient and therefore contribute to environmental
protection.

1.5. Rescue and restructuring aid

340. On 8 July 1999, the Commission adopted revised Community guidelines on State aid for
rescuing and restructuring firms in difficulty ¥155∂. By this revision, the Commission intended to tighten up
the rules in force especially with regard to repeated restructuring aid. The ‘one time, last time’ principle
thus rules out any further payment of restructuring aid to a company, the rationale being to prevent
situations where firms which would not normally survive in the market are artificially kept alive by
continuous restructuring. It also stresses that new firms (including firms formed out of the assets of
previous ones) are not eligible. Lastly, it put an end to the special treatment given to cases concerning
companies in the new German Länder. The ‘one time, last time’ principle will apply in full after
31 December 2000.

341. The Commission had to deal with the question whether a company taking over all the assets of a
bankrupt company could be defined as a new company or had to be held liable to reimburse incompatible
aid. This was the case with Graf von Henneberg Porzellan ¥156∂ and Kahla Porzellan ¥157∂ The Commission
initiated proceedings as it had serious doubts that new companies were involved, given that they took
over all the assets and still carried on the business under the same name.

¥153∂ Case N-575a/99, Commission decision of 15.2.2000 (OJ C 322, 11.11.2000).
¥154∂ Case N-555/00, Commission decision of 22.11.2000 (OJ C 37, 3.2.2001).
¥155∂ OJ C 288, 9.10.1999.
¥156∂ Case NN-135/99, Commission decision of 13.6.2000 (OJ C 272, 23.9.2000).
¥157∂ Case NN-142/99, Commission decision of 15.11.2000, not yet published.
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342. As regards prolonged restructuring processes, the Commission had to assess whether they should
be treated as a single ongoing restructuring operation or as a number of subsequent restructuring
processes. In the Lintra case ¥158∂, restructuring involved the holding company and eight subsidiaries. The
restructuring plans for the surviving subsidiaries were clearly different from the original plan. The
Commission therefore split up the process into several restructuring operations. In the case of
privatisation measures involving the transfer of selected assets from Babcock Wilcox ¥159∂ to a private
company, the Commission decided to extend the proceedings initiated in April 1998 ¥160∂ in order to
assess whether the various restructuring programmes could be seen as one integrative measure, generally
allowable only in the event of force majeure.

343. In several cases the Commission made it clear that the three key criteria, namely viability of the
restructuring plan, the absence of undue distortion of competition and proportionality of the aid, must be
strictly respected. One of these conditions not being fulfilled, it opened proceedings in respect of
Hirschfelder Leinen und Textil ¥161∂, SKL-Motoren und Systemtechnik ¥162∂ and Holzmann ¥163∂, while it
approved aid to Wildauer Kurbelwelle ¥164∂ given the substantial increase in the investor’s contribution,
and to Bau Union Ost Group ¥165∂, the aid being limited to the minimum required to implement the
restructuring programme.

2. Regional aid

344. Regional aid is by far the largest single category of State aid in the Community. Between 1996
and 1998, Member States granted EUR 18.8 billion in State aid pursuing regional objectives. This
represented 57.6 % of all State aid granted to industry and services in the Union. Over the years, the
Commission has witnessed a sharp increase in regional aid measures throughout the Community.

345. With the introduction of the guidelines on national regional aid ¥166∂, the Commission sought to
tighten control of this important type of State aid. When adopting the new guidelines the Commission
also proposed that Member States take appropriate measures in order to bring existing aid schemes into
line with the new rules before 1 January 2000. It also invited Member States to adopt new regional aid
maps with effect from 1 January 2000. At the same time, the Commission wanted to use the opportunity
to implement a sizeable reduction in the coverage of the regional aid maps in the Community, notably to
take into account recent economic developments in the Member States and also with a view to the
forthcoming enlargement of the European Union.

346. All maps have been drawn up on the basis of a transparent and objective method ensuring equal
treatment for all 15 Member States. At the same time, the Commission has succeeded, with the help of
the Member States, in reducing the population coverage of the regional aid maps from 46.7 % to 42.7 %
of the Community’s population. Strict application of the eligibility criteria has resulted in a tighter

¥158∂ Doppstadt (Case C-39/2000) and Ilka Mafa Kältetechnik (Case C-38/2000). Commission decision of 12.7.2000 (OJ C
278, 30.9.2000).

¥159∂ Case C-33/98 (ex N-220/2000), Commission decision of 13.6.2000 (OJ C 232, 12.8.2000).
¥160∂ OJ C 249, 8.8.1998.
¥161∂ Case C-28/2000, Commission decision of 11.4.2000 (OJ C 272, 23.9.2000).
¥162∂ Case NN-56/98, Commission decision of 26.7.2000 (OJ C 27, 27.1.2001).
¥163∂ Case N-769/99, Commission decision of 18.1.2000 (OJ C 110, 14.11.2000).
¥164∂ Case C-30/98, Commission decision of 13.6.2000 (OJ L 287, 14.11.2000).
¥165∂ Case NN-19/98, Commission decision of 18.1.2000 (OJ C 121, 29.4.2000).
¥166∂ OJ C 74, 10.3.1998.



100 XXXTH REPORT ON COMPETITION POLICY 2000 — SEC(2001) 694 FINAL

COMPETITION REPORT 2000

demarcation of the assisted regions. This has enabled Member States to focus their regional assistance on
the regions suffering from the most severe economic problems.

347. The Commission has also reduced the maximum aid intensities applicable in regional aid areas.
The 1998 guidelines provide that aid intensity ceilings in the least favoured regions (referred to as Article
87(3)(a) regions) should not normally exceed 50 % after tax (down from 75 % in the past). For other
regional aid areas (known as Article 87(3)(c) regions), this ceiling is set at 20 % after tax (compared with
30 % in the past). In 1999 the Commission already approved the regional aid maps for the five new
German Länder, Finland, Denmark, Ireland, Greece and the Article 87(3)(a) regions of Portugal. In
2000, the remaining maps were approved after the Commission was able to convince Member States to
set the aid intensity ceilings at levels well below those upper limits. As a result, the average aid intensity
ceiling during the period 2000 to 2006 will be limited to only 39 % in Article 87(3)(a) regions and to
only 17 % in Article 87(3)(c) areas.

348. As regards operating aid under regional aid schemes, the Commission stressed the importance of
aid being degressive and limited in time. The aid must moreover be justified by its incentive effect on
regional development, its nature and its proportionality to the handicaps it is intended to overcome. The
Commission thus opened the procedure concerning a Portuguese scheme of tax aid for the free-trade
zone of Madeira ¥167∂ and adopted a negative decision on Article 29ter of the Walloon Region Decree of
25 June 1992 ¥168∂, which provided for operating aid that was neither degressive nor limited in time. A
negative decision was also taken on 21 December on a Swedish scheme reducing by eight percentage
points social security contributions payable in respect of each person employed in an establishment in
northern Sweden ¥169∂. Here the Commission concluded that the key condition regarding transport aid,
namely that there had to be a direct link between the aid granted to individual beneficiaries and the
additional transport costs they incurred, was not satisfied, and that the scheme could therefore not be
accepted as its stood.

349. However, to take account of the entry into force of the new Article 299(2) of the EC Treaty
concerning the outermost regions of the European Union, on 26 July the Commission revised the
guidelines on national regional aid ¥170∂. Operating aid which is not degressive and not limited in time may
now be granted in outermost regions which are eligible for regional aid, where the aid is intended to
compensate for the additional costs inherent in their specific handicaps.

350. In order to allow more systematic control of regional aid to large-scale mobile investment
projects and avoid subsidy races between Member States, in 1998 the Commission adopted a
multisectoral framework on regional aid for large investment projects ¥171∂. The framework was
introduced for a trial period of three years with the aim of limiting aid for large-scale projects to a level
which avoided adverse effects on competition as much as possible but maintained the attraction of the
assisted area. As provided by the framework, the Commission started to assess the experience it had
gained since the rules entered into force with a view to deciding what adjustments should be proposed for
after the framework expires in 2001 and whether it should be renewed, revised or repealed.

351. The Commission has taken 14 decisions on the basis of the multisectoral framework. In six
cases the aid intensity was reduced after the pre-notification by between 2 and 10 %. In the Solar

¥167∂ Case C-37/2000 (ex NN-60/2000), Commission decision of 28.6.2000 (OJ C 301, 21.10.2000).
¥168∂ Case C-37/93, Commission decision of 29.3.2000 (OJ L 191, 27.7.2000).
¥169∂ Case C-15/2000, not yet published.
¥170∂ OJ C 258, 9.9.2000.
¥171∂ OJ C 107, 7.4.1998.
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Tech case ¥172∂ the Commission decided for the first time to initiate proceedings, and reduced the aid
intensity significantly in its final decision.

352. In the Pilkington Glass France and Interpane Glass Coating France case ¥173∂ the Commission
applied two different competition factors, as there were two relevant markets (float glass and laminated
coated glass). The project being a completely integrated plant, the Commission weighted the two factors,
based on the respective additional capacities that would be put on the market, and came to the conclusion
that the envisaged aid intensity complied with the multisectoral framework.

3. Sectoral aid

3.1. Sectors subject to specific rules

3.1.1. Shipbuilding

353. In its third report on the situation in world shipbuilding, adopted on 15 November, the
Commission noted that the industry was facing persistent difficulties and that price levels remained low
despite the fact that orders had picked up. The report found that this was due mainly to the very low
prices offered by South Korean shipyards. The Commission decided that, if an agreement could not be
negotiated with South Korea by 1 May 2001, it would take the matter to the World Trade Organisation.
With that in mind, it would also propose putting in place a defensive system of temporary support
designed to counter unfair behaviour by South Korea, pending the outcome of the WTO procedure. On
29 November, the Commission reiterated its opposition to any extension of operating aid linked to
shipbuilding contracts beyond 31 December 2000, the elimination of which is provided for by Council
Regulation (EC) No 1540/98 establishing new rules on aid to shipbuilding ¥174∂.

354. On 12 July, the Commission started a formal investigation into the acquisition by Sociedad
Estatal de Participaciones Industriales (SEPI), for EUR 60 million, of the Juliana and Cádiz shipyards
and the Manises diesel engine plant belonging to its subsidiary Astilleros Españoles ¥175∂. In the light of
the information in its possession and in the absence of any reaction by the Spanish authorities to its
repeated requests for information, the Commission takes the view at this stage that the transaction did not
take place under normal market conditions and appears to be a capital injection possibly constituting
State aid.

355. During the year the Commission adopted three decisions concerning the German company
Kvaerner Warnow Werft GmbH (KWW), a subsidiary of the Norwegian group Kvaerner a.s. On
2 February it opened a formal investigation into aid received by the company in the context of its
restructuring between 1993 and 1995 ¥176∂. The EUR 262.2 million which the company received as part of
the restructuring process in order to cover future losses exceeded the losses it actually incurred by
EUR 61 million. The Commission therefore voiced doubts as to the compatibility of that excess payment.
On 16 February, it required KWW to reimburse EUR 6.3 million as it had exceeded its maximum
capacity by a wide margin in 1997 ¥177∂. The company was made subject to capacity limitations as a

¥172∂ Case C-17/2000, Commission decision of 15.11.2000, not yet published.
¥173∂ Case N-291/2000, Commission decision of 26.7.2000 (OJ C 293, 14.10.2000).
¥174∂ OJ L 202, 18.7.1998.
¥175∂ Case NN-61/2000 (OJ C 328, 18.11.2000).
¥176∂ Case NN-93/99 (OJ C 134, 13.5.2000).
¥177∂ Case C-46/99 (OJ L 120, 20.5.2000).
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condition for allowing it to receive DEM 1 247 million in aid when it was privatised in 1992. On
29 March, the Commission closed the formal investigations opened in 1998, finding that KWW had
complied with the capacity limitations in 1999 ¥178∂.

356. The Commission was also particularly attentive to application of the rules on development aid in
the shipbuilding industry. On 18 January it therefore initiated a formal investigation into development aid
which the Netherlands planned to grant Indonesia in connection with the supply of several vessels ¥179∂.
The decision was prompted by doubts as to the openness of the procedure whereby this development aid
contract was awarded to several shipyards. Following the provision of documentary evidence and
assurances by the Dutch authorities in the course of the procedure, the Commission decided on
13 December to authorise the aid project ¥180∂.

3.1.2. Steel

357. The sixth steel aid code, which remains in force until the ECSC Treaty expires in July 2002,
allows aid to be granted in only a limited number of cases, namely for research and development, for
environmental protection and to finance social measures in connection with plant closures.

358. Under the code, the Commission decided on 15 November that the aid amounting to
EUR 13.8 million paid by Belgium to Cockerill Sambre SA was incompatible with the common
market ¥181∂. The aid, which was intended to defray the additional cost incurred by the company as a result
of a reduction in working hours, did not qualify for any of the exemptions allowed by the sixth steel aid
code. The Commission ordered the recovery of amounts already disbursed and the suspension of
payments still outstanding.

359. Under the 1971 German law on the development of areas bordering on the German Democratic
Republic and Czechoslovakia (Zonenrandförderungsgesetz), Salzgitter AG, Preussag AG and their
subsidiaries enjoyed between 1980 and 1995 a number of tax benefits in the form of exempt reserves or
accelerated depreciation. Although the Commission had approved the law under the relevant provisions
of the EC Treaty, that approval did not concern steel firms, which are covered by the ECSC Treaty and
the steel aid code. The Commission consequently found that the aid paid was incompatible with the
common market and ordered it to be recovered from Salzgitter AG-Stahl und Technologie, the firm
which now holds the assets of the above two companies ¥182∂.

3.1.3. Coal

360. Four Member States currently produce coal in the EU; owing to unfavourable geological
conditions most EU mines cannot compete with imported coal, but the Member States concerned chose
to support their coalmining industry mainly on social and regional grounds. Aid to the coal industry is
governed by Decision No 3632/93/ ECSC, which lays down the terms and conditions under which such
aid may be granted. The Member States notify the aid on an annual basis; the Commission carefully
screens the applications and authorises them. This framework will remain in place until the ECSC Treaty
expires.

¥178∂ Case C-66/98 (OJ L 156, 29.6.2000).
¥179∂ Case N-233/99 (OJ C 101, 8.4.2000).
¥180∂ Case C-3/2000, not yet published.
¥181∂ Case C-76/99 (OJ L 71, 13.3.2001).
¥182∂ Case C-10/99, Commission decision of 28.6.2000 (OJ L 323, 20.12.2000).
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361. During the year the Commission authorised State aid schemes allowing Germany ¥183∂, France ¥184∂,
Spain ¥185∂ and the UK ¥186∂ to grant the necessary public funding for coal production. The combined
amounts authorised exceeded EUR 6.8 billion for the year 2000. The aid covers the difference between
production costs and the price of internationally traded coal and includes compensation for the payment
of social security contributions and for some exceptional costs. On 13 December, the Commission
cleared individual aid to the Longannet mine under the general scheme ¥187∂.

362. Similar schemes were authorised in Germany ¥188∂ for the year 2001 as well as in France ¥189∂ for
the period 1997–99. The approval of German aid involved lengthy discussions owing to differences of
opinion as to the long-term viability of some mines. The Commission also withheld authorisation from
France on account of allegedly undeclared aid. The Commission sent a letter of formal notice to the
French Government on 9 July 1999; the issue was finally settled in September after complex
negotiations.

363. On 18 January, the Commission sent a letter of formal notice to the German Government raising
the issue of allegedly illegal State aid in connection with the merger of RAG and Saarbergwerke ¥190∂. The
Commission is currently investigating the case on the basis of information sent by the German
Government at the turn of the year.

3.1.4. Motor vehicle industry

364. On 13 June, the Commission decided to extend for one year, i.e. until 31 December 2001, the
period of validity of the Community framework for State aid to the motor vehicle industry ¥191∂. This
should enable the Commission to examine in detail the possibility of replacing it with the multisectoral
framework on regional aid for large investment projects ¥192∂.

365. If it is to be compatible with the common market, regional aid in the motor industry must be
necessary to the implementation of the investment project in the assisted region concerned. Application
of this principle prompted the Commission to take a negative decision on a plan to grant ITL 46 billion
(EUR 24 million) in regional aid for modification of the Fiat plant at Rivalta (Piedmont). The location
study forming the basis for Fiat’s decision to invest at Rivalta was carried out in 1993–94. However, it
was not until March 1995 that Rivalta was classed as an assisted area qualifying for exemption under
Article 87(3)(c) of the EC Treaty. The Commission therefore concluded that the Italian Government had
not demonstrated that Fiat had regarded the grant of regional aid as a necessary condition for choosing
the Rivalta site. A partly negative decision was adopted on the same grounds with regard to a plan to
grant Fiat aid for its Mirafiori Carrozzeria plant ¥193∂. The Commission prohibited the grant of
EUR 2.9 million (ITL 5.63 billion) in aid but found that aid intended to finance innovative investments
and amounting to EUR 3.56 million (ITL 6.9 billion) was compatible with the common market.

¥183∂ Case 2/99, Commission decision of 21.12.2000, not yet published.
¥184∂ Case 1/2000, Commission decision of 20.9.2000, not yet published.
¥185∂ Case 2/2000, Commission decision of 13.12.2000, not yet published.
¥186∂ Case 3/2000, Commission decision of 15.11.2000, not yet published.
¥187∂ Case 4/2000, Commission decision of 13.12.2000, not yet published.
¥188∂ Case 1/2001, Commission decision of 21.12.2000, not yet published.
¥189∂ Cases 3/97, 2/98, 1/99, Commission decision of 20.9.2000, not yet published.
¥190∂ OJ C 101, 8.4.2000.
¥191∂ OJ C 279, 15.9.1997.
¥192∂ OJ C 107, 7.4.1998.
¥193∂ Case C-5/99, Commission decision of 12.7.2000, not yet published.
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366. In addition to assessing the need for aid and the innovative nature of the investments, the
Commission has to ensure that the aid is proportionate, that the costs are eligible and that the scheme
does not increase production capacities. Doubting whether those conditions were fulfilled, the
Commission decided on 20 September to open a formal investigation into the plan to grant GBP
40 million for the reorganisation of Nissan Motor Manufacturing Ltd’s Sunderland plant ¥194∂.

367. The Commission also decided to initiate formal proceedings in respect of an EUR 16.3 million
(ITL 31.58 billion) R & D aid project for Iveco ¥195∂, a Fiat subsidiary, on account of doubts as to the
incentive effect of the planned aid and classification of the project as precompetitive research.

368. During the year the Commission terminated two formal investigations following withdrawal of
the notifications. In the wake of the sale by the BMW group of the Rover car manufacturing business to
the Phœnix consortium, the UK authorities informed the Commission that they were withdrawing their
notification concerning the Rover Longbridge site ¥196∂. The Commission opened a formal investigation
into that project on 22 December 1999.

369. Also in response to doubts voiced by the Commission concerning a plan to grant regional aid to
the Ford plant at Genk in the Region of Flanders ¥197∂, the Belgian authorities withdrew their notification.

3.1.5. Synthetic fibres industry

370. In view of the very short period of time in which the code on aid to the synthetic fibres industry
will remain in force, as the extension of its validity will end on 31 August 2001, the Commission started
to assess whether special treatment of this sector could still be justified. As the multisectoral framework
on large investment projects is also to expire on the same date, the Commission began to reassess both
frameworks in the light of the experience it has gained over the last three years.

371. With regard to a substantial investment by Delon Filament GmbH ¥198∂ in Germany, accompanied
by a significant capacity reduction, the Commission adopted a positive decision on the grounds that
although no structural shortage of supply had been identified in the relevant market, the aid resulted in a
significant reduction of capacity.

372. Similarly, the Commission approved aid to Exporplás ¥199∂ in the polypropylene sector, since,
although there is no structural shortage of supply of the product, the project will result in a reduction in
the production capacity of the company concerned.

3.1.6. Transport

373. On 26 July, the Commission adopted two proposals for Council regulations dealing with public
funding in the land transport area, which will transpose into secondary legislation the exemptions laid
down in Article 73 of the EC Treaty.

374. The first instrument will replace Council Regulation (EEC) No 1107/70 ¥200∂ and is intended to
provide a legal basis for the exemption of State aid in the context of the financing of transport

¥194∂ Case N-786/99 (OJ C 354, 9.12.2000)).
¥195∂ Case C-41/2000 (ex N-670/99), not yet published.
¥196∂ Case C-79/99, Commission decision of 20.9.2000, not yet published.
¥197∂ Case C-29/2000, not yet published.
¥198∂ Case N-406/99, Commission decision of 1.3.2000 (OJ C 134, 13.5.2000).
¥199∂ Case N-440/2000, Commission decision of 21.12.2000, not yet published.
¥200∂ Regulation (EEC) No 1107/70 of 4 June 1970 on the granting of aids for transport by rail, road and inland waterway

(OJ L 130, 15.6.1970).
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infrastructure and the grant of aid in connection with the use of certain types of infrastructure. The
second instrument, to replace Council Regulation (EEC) No 1191/69 ¥201∂, will provide a framework
tailored to ongoing developments that are taking place in the passenger transport market with a view to
meeting public needs. It will lay down rules for nondiscriminatory market access and create transparent
conditions for the public financing of such services.

3.1.6.1. Inland waterway transport

375. One of the objectives of the common transport policy is to promote inland waterways as a safe,
clean and energy-efficient means of transport offering considerable residual capacity. The development
of activities redirecting goods transport away from road haulage and towards other transport modes such
as inland waterway transport is in the common interest within the meaning of Article 87(3)(c) of the EC
Treaty. A specific Community instrument has thus since 1999 encouraged Member States to take certain
measures to promote inland waterway transport ¥202∂.

376. Aid granted to the sector during the year, in particular by Belgium ¥203∂, France ¥204∂ and
Germany ¥205∂, is intended to help carriers adjust to the full liberalisation of the market that came into
effect on 1 January 2000 in accordance with Directive 96/75/EC.

3.1.6.2. Air transport

377. The Commission continued to implement in the civil aviation sector the policy framed in the
December 1994 guidelines. It cleared social aid schemes, investment aid and financial arrangements in
connection with the restructuring of airlines.

378. On 1 March, the Commission decided that the social aid scheme introduced for certain categories
of passenger, in particular all persons with their main place of residence in Corsica, on the eight
‘shore-to-shore’ links between Corsica and mainland France ¥206∂ was compatible with the EC Treaty.

379. On 4 October the Commission decided not to raise any objection to the payment of individual aid
amounting to ESP 2 350 000 to the Spanish firm Aero Transport Internacional SA ¥207∂ based in Catalonia.

380. The Commission examined the conditions in which the first phase of privatisation of the
Portuguese carrier Transportes Aéreos Portugueses SA (TAP) ¥208∂ was carried out and found on
20 September that it did not involve any State aid.

381. By a decision it adopted on 4 October ¥209∂, the Commission amended its previous decision of
14 August 1998 ¥210∂ on restructuring aid granted to the Greek carrier Olympic Airways.

¥201∂ Regulation (EEC) No 1191/69 of 26 June 1969 on action by Member States concerning the obligations inherent in the
concept of a public service in transport by rail, road and inland waterway (OJ L 156, 28.6.1969), as last amended by
Regulation (EEC) No 1893/91 of 20 June 1991 (OJ L 169, 29.6.1991).

¥202∂ Council Regulation (EC) No 718/1999 of 29 March 1999 on a Community-fleet capacity policy to promote inland
waterway transport (OJ L 90, 2.4.1999).

¥203∂ Case N-567/99, Commission decision of 12.7.2000 (OJ C 284, 7.10.2000).
¥204∂ Case N-564/2000, Commission decision of 18.10.2000 (OJ C 380, 30.12.2000).
¥205∂ Case N-180/2000, Commission decision of 16.5.2000 (OJ C 184, 1.7.2000).
¥206∂ Case N-24/2000, not yet published.
¥207∂ Case N-950/99, not yet published.
¥208∂ Case N-336/2000, not yet published.
¥209∂ Case N-541/2000, not yet published.
¥210∂ OJ L 128, 21.5.1999.
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3.1.6.3. Road transport

382. As in previous years the Commission pursued a policy favouring aid which facilitates the
development of a sector and which can be exempted under Article 87(3)(c) of the Treaty. It regards as
compatible with the common market aid for funding investments by small and medium-sized road
transport companies both in the passenger and the goods market which help increase their overall
economic efficiency and cooperation between them.

383. In a ruling on a Spanish State aid measure for the purchase of vehicles, Renove I ¥211∂ the Court of
First Instance confirmed the Commission’s policy of not allowing State aid to be granted for the purchase
of vehicles in transport markets with surplus capacity.

384. The Commission took several decisions in the field of passenger and goods transport in line with
the established State aid policy for those areas. The decisions concerned in particular a Dutch research
and development scheme ¥212∂, the financing of Dutch parking facilities accessible to the public ¥213∂ and a
scheme allowing investment aid for public passenger transport in La Rioja ¥214∂. On 26 July the
Commission also took a final negative decision on several measures forming part of Spain’s Renove II
scheme and required Spain to recover aid for the purchase of commercial vehicles ¥215∂ which had been
granted in 1997 in a way not considered compatible with the common market. This case was the
follow-up to the abovementioned decision on the Renove I scheme, which covered the period from
August 1994 until the end of 1996.

385. Aid to Asetra ¥216∂, a non-profit-making association grouping together road and urban transport
undertakings, to enable it to set up a system providing information and services in the transport field was
cleared by the Commission on 31 March. In so far as Asetra is not an undertaking carrying on economic
activities, measures supporting it cannot be classed as State aid.

386. Applying Article 86(2) of the EC Treaty for the first time to aid in the land transport sector, on
4 October the Commission decided not to raise any objection to the reform of the operating arrangements
of the French motorway concessions ¥217∂.

3.1.6.4. Combined transport and rail transport

387. As in previous years the Commission took a favourable view of aid which facilitates the
development of the combined transport sector and has a positive impact on modal shift. It also allowed
investment aid for building combined transport infrastructure.

388. On 31 October, the Commission closed the investigation which it had opened in 1999 into Dutch
aid to NS Cargo for its Rotterdam–Prague shuttle ¥218∂. The Dutch authorities had informed the
Commission that NS Cargo had paid back the aid, which was held to be incompatible with the EC Treaty.

¥211∂ Judgment of 29.9.2000 in Case T-55/99, not yet reported.
¥212∂ Case N-183/2000 (OJ C 362, 16.12.2000).
¥213∂ Case N-464/99 (OJ C 134, 13.5.2000).
¥214∂ Case N-694/2000 (OJ C 202, 15.7.2000).
¥215∂ Case C-65/98, not yet published.
¥216∂ Case N-673/99 (OJ C 184, 1.7.2000).
¥217∂ Case N-540/2000 (OJ C 354, 9.12.2000).
¥218∂ Case C-30/99 (OJ L 38, 8.2.2001).
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389. In a decision adopted on 14 September, the Commission raised no objections to a Dutch aid
scheme for constructing inland terminals ¥219∂. The aid intensities are based on commercial research and
the scheme provides sufficient safeguards against distortions of competition between terminals.

390. The Commission cleared on 4 October an individual grant of aid by the Dutch Government to
two intermodal terminal operators in the Port of Rotterdam ¥220∂. Applying precedents, the Commission
also raised no objection to two aid schemes set up by the Italian province of Bolzano ¥221∂ and the Italian
region of Piedmont ¥222∂. It thereby allowed investment aid to be granted for combined transport as well as
to road transport companies.

391. Acting on a complaint, on 15 November the Commission opened proceedings with regard to the
commercial and financial involvement of Deutsche Bahn in the freight-forwarding operator
BahnTrans ¥223∂, as it suspected that the transaction involved illegal State aid.

3.1.6.5. Maritime transport

392. In the maritime transport sector, the Commission authorised under the Community guidelines on
State aid to maritime transport ¥224∂ a number of State aid measures designed to reduce the tax and social
security burdens on shipping companies. The question of subsidisation for public service obligations was
also examined by the Commission, which adopted the first decision based on Article 86(2) of the EC
Treaty in the sector.

393. On 15 February, the Commission authorised the implementation of a Swedish State aid scheme
for training seafarers ¥225∂. A similar scheme in Finland ¥226∂ was authorised on 11 August.

394. On 12 July, the Commission cleared the UK’s proposed tonnage tax regime ¥227∂, a tax measure
aimed at promoting the competitiveness of UK shipping in the global shipping market by creating a
positive tax environment for shipping in line with other major maritime countries. For those companies
subject to UK corporation tax which opt into the scheme, profits from qualifying shipping activities
would be calculated by reference to the net tonnage of each of the ships they operate. The notional profit
thus derived would replace the normal tax assessment of UK and foreign income from qualifying
activities, and this notional profit would then be liable to UK corporation tax. This is the fourth such
scheme to be introduced in the Community after those in Greece, the Netherlands and Germany.

395. On the same date, the Commission ordered Italy to provide information on an aid scheme in the
port sector ¥228∂ to enable it to assess the compatibility of the scheme with the Treaty.

¥219∂ Case N-208/2000 (OJ C 315, 4.11.2000).
¥220∂ Case N-577/99 (OJ C 354, 9.12.2000).
¥221∂ Case N-755/99, Commission decision of 15.11.2000, not yet published, and Case N-508/99, Commission decision of

21.12.2000, not yet published.
¥222∂ Case N-815/A/99, Commission decision of 21.12.2000, not yet published.
¥223∂ Case C-63/2000 (ex NN-102/2000), Commission decision of 15.11.2000 (OJ C 52, 17.2.2001).
¥224∂ OJ C 205, 5.7.1997.
¥225∂ Case N-819/99 (OJ C 258, 9.9.2000).
¥226∂ Case N-33/2000, not yet published.
¥227∂ Case N-790/99 (OJ C 258, 9.9.2000).
¥228∂ Case C-81/2000.
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396. On 19 July, the Commission closed by means of a negative decision proceedings under
Article 88(2) of the EC Treaty in respect of unnotified aid to Compañía Trasmediterránea ¥229∂, finding
that Spain had unlawfully implemented the aid contrary to Article 88(3) of the Treaty.

397. On 27 July, the Commission authorised Belgium to exempt merchant shipping, dredging and
towing companies from paying the tax deducted at source on the wages of Community seafarers
employed on board vessels flying the flag of a Member State ¥230∂.

398. On 14 August, the Commission allowed Finland to grant, in respect of the year 2000 only, aid
equivalent to 40 % of the contributions payable by shipping companies to the seafarers’ pension
scheme ¥231∂.

399. On 15 November, the Commission decided not to raise any objections to the proposed
modification and extension of a Danish maritime training aid scheme for seafarers ¥232∂.

400. On 29 November, following annulment by the Court of First Instance of its decision of 7 June
1995, the Commission adopted a negative decision on aid to the ferry operator Golfo de Vizcaya ¥233∂.

401. On 7 December, the Commission authorised France to extend beyond the year 2000 the
arrangements for reimbursing the maritime part of business tax ¥234∂, the introduction in 1990 and
subsequent extensions of which had been approved by the Commission.

402. The Commission decided on 13 December to allow France to finance feasibility studies prior to
launching new short-distance shipping routes ¥235∂; on the other hand, it opened an investigation into
measures designed to cover operational expenditure linked to the creation of such routes ¥236∂.

3.1.7. Agriculture

403. From 1 January, the Commission applied the Community guidelines for State aid in the
agricultural sector ¥237∂ adopted on 24 November 1999 to new State aid measures introduced after that
date. Consequently, Member States had to adjust their existing aid schemes to comply with the new rules
during the year.

404. The new guidelines consolidate and simplify the rules applied by the Commission in the past. In
addition, a number of important changes have been made to ensure that the State aid rules are consistent
with the new rural development policy ¥238∂ introduced as part of the Agenda 2000 reforms.

405. The starting point for the new guidelines is that any State aid for the agricultural sector must be
compatible with the EU’s common agricultural policy and with the EU’s international obligations, in

¥229∂ Case C-10/98, not yet published. Corrigendum adopted on 21.12.2000.
¥230∂ Case N-142/2000, not yet published.
¥231∂ Case N-33/2000, not yet published.
¥232∂ Case N-441/2000 (OJ C 380, 30.12.2000).
¥233∂ Case C-32/2000, not yet published.
¥234∂ Case N-593/2000, not yet published.
¥235∂ Case N-697/2000, not yet published.
¥236∂ Case C-65/2000 (ex N-697/2000), not yet published.
¥237∂ OJ C 28, 1.2.2000. Amended by OJ C 232, 12.8.2000.
¥238∂ Council Regulation (EC) No 1257/1999 of 17 May 1999 on support for rural development from the European Agricultural

Guidance and Guarantee Fund (EAGGF) (OJ L 160, 26.6.1999).
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particular the WTO Agreement on Agriculture. As the Council decided to rule out the possibility of
individual Member States distorting the delicately balanced EU support for product prices or rural
development schemes, any State aid which interferes with the mechanisms of the common market
organisations is prohibited. In addition to these new guidelines, the Commission is reflecting on a new
framework for aid for promoting and advertising agricultural products.

406. The Commission received during the year some 250 notifications of State aid planned in the
agricultural sector and decided on 261 cases, most of which came from Italy, Germany, the Netherlands,
Spain and France. The cases concerned mainly: (i) investments and other kinds of intervention, e.g.
forestry reconstruction in France; the dioxin crisis in Belgium; the pig sector in France, Ireland, Portugal,
the Netherlands and the United Kingdom, and the sugar, citrus and tobacco sectors in Italy; (ii) tax
measures linked to environment-friendly initiatives in the Netherlands, and some cases of privatisation,
rescue and restructuring in Germany and Portugal.

3.1.8. Fisheries

407. On account of its social and economic features, the fisheries sector is still receiving large
amounts of public assistance both from the Community and from national sources.

408. The Commission examined the compatibility of national aid schemes in the light of the
guidelines for the examination of State aid to fisheries and aquaculture ¥239∂. With the entry into force in
January of Council Regulation (EC) No 2792/99 of 17 December 1999 laying down the detailed rules
and arrangements regarding Community structural assistance in the fisheries sector ¥240∂, the Commission
revised the guidelines in order to bring them into line with the new structural rules.

409. The new guidelines spell out the rules more clearly in certain areas. They thus provide that the
guidelines on national regional aid do not apply in the fisheries sector and that aspects of regional aid
schemes that concern fisheries will be examined in the light of the fisheries guidelines. They also provide
further details for assessing training aid, aid for consultancy services and aid to experimental fishing and
set out more precisely the conditions for granting aid for rescuing and restructuring firms in difficulty.
More detailed rules and conditions are likewise set out for aid intended to improve the management and
control of fishing activities and aid in connection with the purchase of used vessels. As far as special
cases are concerned, more detailed rules are set out for income aid (measures linked to exceptional
circumstances are to be examined on a case-by-case basis, and for temporary cessations of activity
reference is made to the relevant point of the guidelines), the point dealing with operating loans has been
deleted and specific points have been added to cover aid to compensate for damage caused by natural
disasters or other exceptional occurrences, insurance premiums, the outermost regions and employment
aid. The new guidelines contain two annexes which will make for closer monitoring of approved
schemes: one setting out the information to be supplied when aid schemes are notified, and the other
specifying the information which must appear in the annual report to be submitted to the Commission on
all existing aid schemes or all individual aid measures granted outside an approved scheme that are not
made subject to a specific reporting obligation by a conditional decision. The Member States were
consulted on the amended guidelines, which were adopted by the Commission in November. They will
apply to all schemes notified from January 2001 onwards.

410. A large number of schemes were notified to the Commission, especially during the second half of
the year, owing to notification of all national joint financing measures adopted under the Financial

¥239∂ OJ C 100, 27.3.1997.
¥240∂ OJ L 337, 30.12.1999.
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Instrument for Fisheries Guidance and as part of the preparatory work on measures implementing the
new Community support frameworks.

3.2. Specific sectors not subject to special rules

3.2.1. Public health

411. In the context of the approved Swedish environmental scheme ¥241∂, the Commission found that
the Community guidelines on State aid for environmental protection could not apply. But as the scheme
was designed to contribute to improving public health in general, including the health and safety of
workers, the Commission adopted a positive decision based on the provisions of the EC Treaty on the
health and safety of workers, public health and environmental protection in general (Articles 137, 152
and 174 respectively), these being recognised as Community objectives.

3.2.2. Financial sector

412. The Commission continued to strive for strict application of the State aid rules in the financial
sector. For the first year since 1994 the Commission did not have to deal with cases of aid to an ailing
institution and focused its attention on ongoing aid to banks in France, Italy and Germany.

413. In France, the Commission made significant steps forward in the particularly complex economic
evaluation of the aid derived by Crédit Mutuel ¥242∂ from the monopoly right to distribute the Livret Bleu,
a tax-free savings book. The restructuring of the Caisse des Dépôts et Consignations, by separation of its
commercial from its public service activities, was brought to the Commission’s attention. While
welcoming the greater transparency of the new organisation, the Commission considered that it was not
necessary to comment on the guarantee mechanism, given that this would be examined at the appropriate
time in the broader context of the European banking world.

414. In the case of Italy, the Commission decided on 4 October to initiate formal Article 88(2)
proceedings against tax aid to Italian banks and banking foundations ¥243∂. The aid measures, introduced
by Law 461/98 and the related Decree 153/99, allow inter alia for tax benefits to banks which undertake
a merger or similar restructuring.

415. As regards Germany, the Commission examined a complaint lodged by the European Banking
Federation against the system of public guarantees for credit institutions governed by public law, i.e.
mainly savings banks and Landesbanken. Although the examination was still continuing at the end of the
year, the preliminary assessment indicated that the guarantee system did in fact constitute State aid
within the meaning of Article 87(1) of the EC Treaty. The Commission intends to take appropriate action
in the near future once the preliminary investigations have been completed.

3.2.3. Exceptional occurrences

416. Following the disaster caused by the sinking of the oil tanker Erika ¥244∂, the French Government
proposed an aid scheme intended to assist small and medium-sized enterprises which had suffered
damage in the course of the dispersion of the oil slick. The costs arising from the replacement of
damaged facilities, the destruction of stocks and exceptional financial losses should be eligible for aid.

¥241∂ Case C-2/2000 (ex N-718/99), Commission decision of 12.7.2000 (OJ L 295, 23.11.2000).
¥242∂ Commission decision of 16.12.1997 (OJ C 146, 12.5.1998).
¥243∂ Case C-54/2000 (ex NN-70/2000) (OJ C 44, 10.2.2001).
¥244∂ Commission decision of 4.10.2000 (OJ C 380, 30.12.2000).
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The aid concerned the costs not covered by insurance. As the aid to remedy the damage suffered was
deemed proportionate, the Commission approved the scheme under Article 87(2)(b) since the damage
was caused by a natural disaster and the sinking of the oil tanker constituted an exceptional occurrence
within the meaning of that provision.

D — Procedures

417. Since the procedural rules were laid down in Council Regulation (EC) No 659/1999 ¥245∂ the
Commission and the Court of Justice have had a number of opportunities to apply and spell out in greater
detail the procedural rights of interested parties, the obligation on Member States to recover illegal aid
and the Commission’s obligation to proceed in the case of complaints.

1. Rights of third parties

418. On several occasions, third parties asked for access to the file in State aid cases. The Commission
refused this on the grounds that the legal party to the proceedings is the Member State. This practice was
explicitly confirmed by the Court of First Instance in Ufex v Commission ¥246∂.

419. In Comité d’entreprises de la Société francaise de production v Commission ¥247∂, the Court
rejected an appeal by a works council and a trade union representing the sector in question against a
Commission decision that, being persons other than those to whom the decision was addressed, they
were not individually concerned within the meaning of the fourth paragraph of Article 173 of the EC
Treaty. In the State aid field, an undertaking cannot therefore rely solely on its status as a competitor of
the undertaking in receipt of aid but must additionally show that its circumstances distinguish it in a
similar way to the undertaking in receipt of the aid, account being taken of the extent of its possible
participation in the procedure and the magnitude of the prejudice to its position on the market. The status
of negotiators with regard to the social aspects within the company constituted only a tenuous link with
the actual subject-matter.

2. Recovery of aid

420. During the year the Commission was called on to give its opinion as to whether the obligation to
recover illegal aid should follow the assets sold by the beneficiary of the aid to another company.

(1) The separate sale of assets: the Commission takes the view that the obligation to repay State aid
remains with the selling company, as the assets are replaced with cash which is available to repay
the creditors, including the State.

(2) Cases where the assets are sold on a ‘going concern’ basis: this second group of cases concerns the
sale of the assets as a going concern with a view to continuation of the company’s economic
activity. A distinction can be drawn between two situations: (a) the buyer takes over some of the
liabilities of the former company. In this context, the creditors whose liabilities are transferred are
privileged in relation to the recovery of debt; (b) identity of ownership on both sides of the

¥245∂ Regulation of 22.3.1999 (OJ L 83, 27.3.1999).
¥246∂ Judgment of 14.11.2000 in Case T-613/97, not yet reported.
¥247∂ Case C-106/98 P [2000] ECR I-3659
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transaction, i.e. the assets of the insolvent company are acquired by its subsidiary or by another
company in the same ultimate ownership. The Commission did not follow the ‘pass through’ theory,
according to which the benefit of aid is passed through to future owners, as generally no transfer of
advantage can be seen when the assets are sold on market conditions, but took the view that the
recovery obligation would follow the assets, treating the transaction as analogous to a share sale.
The obligation to repay the State aid therefore attaches to the buying company. However, as in the
case of identity of ownership between buyer and seller combined with the impossibility of recovery
from the parent beneficiary, neither of the two possible alternatives for remedying the distortion
(recovery or re-establishment of market conditions via liquidation and sale of the assets to
competitors) would take place, the Commission does not allow the consequences of a negative
decision to be avoided using such an intra-group arrangement.

421. The latter approach was followed in the System Microelectronic Innovation (SMI) ¥248∂ and CDA
Compact Disc Albrechts (CDA) ¥249∂ cases, in which the Commission ordered the German Government to
recover the aid from the successor company, which was the real beneficiary of the aid since it used the
assets of the insolvent company as improved by the aid (spillover). It was necessary in all cases to
prevent Germany evading the consequences of the recovery decision. The Commission therefore decided
to extend its decision to aid measures in favour of any other undertaking which continued the business of
the initial enterprise by using the latter’s assets and/or infrastructure.

422. In the Manufacture corrézienne de vêtements case ¥250∂, the Commission started an ex officio
proceeding with regard to aid intended to support a company in difficulty. No sound restructuring plan
having been provided, the Commission considered the aid to be incompatible with the EC Treaty and
ordered France to recover it from the insolvent company.

¥248∂ Case C-45/97, Commission decision of 11.4.2000 (OJ L 238, 22.9.2000).
¥249∂ Case C-42/98, Commission decision of 21.6.2000 (OJ L 318, 22.11.2000).
¥250∂ Case C-29/99 (ex NN-20/99), Commission decision of 21.6.2000 (OJ L 293, 22.11.2000).

Box 7: State aid to the Magefesa group — Recovery of aid

For the first time the Court of Justice confirmed (1) the Commission’s view that the behaviour of
public authorities with respect to a debtor company having ceased to honour its obligations,
consisting in allowing it to pursue its activities, may, under certain circumstances such as in the
case in point, lead to the conclusion that they have illegally granted State aid.

In 1987 a complaint concerning State aid to the Spanish group Magefesa was lodged with the
Commission. By decision of 20 December 1989, the Commission declared that the aid was
incompatible with the common market and ordered the Spanish Government to recover it.
Following several complaints in 1997 concerning the advantage gained by Magefesa as a result of
not reimbursing the aid received, the Commission started proceedings against the Magefesa group
and its legal successor.

On 14 October 1998, the Commission declared the aid consisting in the non-payment of taxes and
social contributions to be illegal, again ordering the Spanish Government to recover the aid with
interest.

(1) Judgment of 12.10.2000 in Case C-480/98 United Kingdom v Commission, not yet reported.
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3. Protection of legitimate expectations

423. In a case concerning Italian Law No 95/79, which introduced a scheme derogating from normal
insolvency proceedings ¥251∂, the Commission found that the scheme was not compatible with the EC
Treaty. As regards recovery of the aid granted illegally to some 500 enterprises over a period of 20 years,
the Commission had due regard for the need for the recovery decision to be in line with the general
principle of Community law expressed in Article 14(1) of Council Regulation (EC) No 659/1999,
namely protection of the legitimate expectations that the Commission’s attitude had raised in past years
both with the Italian Government and among the beneficiaries. Consequently, the Commission decided
not to require recovery of the aid granted illegally during its 20 years of implementation.

4. Non-execution of previous Commission decisions

424. In a case concerning Westdeutsche Landesbank Girozentrale (WestLB) ¥252∂ the Commission
found that Germany had not correctly implemented its decision of 8 July 1999 ¥253∂ regarding capital
injections on favourable terms. The State aid involved was to be recovered from WestLB immediately.
The German authorities had submitted various proposals on how to implement the decision which proved
to be unsatisfactory.

425. Concerning State aid in the form of special tax credits awarded to publicly owned merchant
shipyards belonging to the State-owned holding Sociedad Estatal de Participaciones Industriales ¥254∂,
despite a number of reminders Spain did not comply with the recovery decision which had been

The Spanish Government appealed against that recovery decision before the Court of Justice. It
argued that under Spanish law there was no obligation on a public creditor to seek a declaration of
insolvency or the liquidation of an enterprise in order to obtain payment of amounts owed.
Furthermore, so it claimed, the Magefesa group did not obtain any advantage from public sources
as the public entities concerned had not waived the debts and had taken all legal measures at their
disposal. In the Court proceedings, the Commission stressed that the Spanish authorities had not
exhausted all possible legal remedies for recovering their claims. Although the national legislation
at issue was applicable to all enterprises, and was thus a general measure, the Commission
maintained that an advantage within the meaning of Article 87(1) of the EC Treaty may also
consist in the public authorities refraining from taking measures in certain specific circumstances.
As a result, the companies belonging to the Magefesa group were able to continue their activities
without fulfilling either their tax or their social security obligations.

The Court rejected Spain’s appeal, stating that the Spanish Government’s failure to take all legal
measures to recover the aid conferred an advantage on the company. The non-payment of taxes
and contributions constituted illegal aid incompatible with the common market and Spain had to
recover it.

¥251∂ Case C-68/99 (ex NN-96/99), Commission decision of 16.5.2000, not yet published.
¥252∂ Commission decision of 11.4.2000 (OJ C 211, 22.7.2000).
¥253∂ OJ L 150, 23.6.2000.
¥254∂ Case C-3/99.
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communicated to it in December 1999. The Commission decided to refer both the above cases to the
Court of Justice.

5. Commission’s obligation to start proceedings

426. In SIC v Commission ¥255∂ the Court of First Instance began by recalling that the Commission,
when adopting a favourable decision, may confine itself to a preliminary investigation under
Article 87(3) of the EC Treaty only if it is able to satisfy itself after an initial examination that the aid is
compatible with the common market. In the case at issue, however, the Court deduced from the fact that
in its letters to the Member State the Commission had repeatedly expressed serious doubts as to the
compatibility of the aid with the EC Treaty that the Commission was under the obligation to initiate a
detailed investigation under Article 88(3) of the Treaty. As to the duration of the preliminary
investigation of unnotified aid, the Court recalled that, although the Commission was not required to
carry out an initial examination of the measures in question within the two-month period envisaged by
the judgment in Lorenz ¥256∂, it was bound, where interested third parties submitted complaints, to conduct
a diligent and impartial investigation with due dispatch.

6. Preliminary notification obligation

427. In France v Commission ¥257∂ the Court pointed out that Article 88(3) of the EC Treaty does not
contain a simple notification obligation but the obligation to notify prior to implementation. This
conclusion is to be drawn from the suspensive effect stipulated in the last sentence of Article 88(3).
Consequently, the provision does not allow the dissociation of obligations which comprise jointly the
notification obligation and the temporary suspension of execution of aid.

7. Other provisions of the Treaty

428. The Court recalled that it was clear from the general scheme of the Treaty that proceedings under
Article 88 of the EC Treaty must never produce a result that is contrary to the Treaty’s specific
provisions. An aid scheme concerning German income tax ¥258∂, of which certain conditions contravened
other provisions of the Treaty, could not therefore be declared compatible with the common market.
Although direct taxation was a matter for the Member States, the Member States nevertheless had to
exercise their direct taxation powers in accordance with Community law. The Court concluded that if a
Member State granted, even indirectly, a tax advantage to undertakings having their registered office on
its territory, refusing to allow undertakings having their registered office in another Member State to
benefit from that advantage, the difference in treatment between the two categories would in principle be
prohibited by Article 52 of the EC Treaty, provided that there was no objective difference in situation.
There was no such difference between a company established in a Member State other than Germany
carrying on an economic activity in the new Länder through a branch, agency or fixed establishment, a
company which could not claim the benefit of the contested measure, and a company having its
registered office on German territory, which did benefit from the tax concession introduced by the
measures.

¥255∂ Judgment of 10.5.2000 in Case T-46/97, not yet reported.
¥256∂ Case C 120/73 [1973] ECR 1471.
¥257∂ Case C-332/98 [2000] ECR I-4833.
¥258∂ Judgment of 19.9.2000 in Case C-156/98, not yet reported.
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E — Statistics ¥259∂

¥259∂ The 1999 data were revised after the 1999 Competition Report was published.
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IV — INTERNATIONAL ACTIVITIES

A — Enlargement

1. Accession negotiations

429. Following the Luxembourg European Council in December 1997, accession negotiations were
opened in March 1998 with Cyprus, the Czech Republic, Estonia, Hungary, Poland and Slovenia.
Negotiations on the competition chapter continued for all these applicant countries in 2000.

430. Following the Helsinki European Council in December 1999, accession negotiations were
opened in February 2000 with Bulgaria, Latvia, Lithuania, Malta, Romania and Slovakia. The
competition chapter was immediately opened for Latvia, Lithuania and Slovakia. For Malta and
Romania, the competition chapter was opened in the autumn of 2000.

431. The EU’s common negotiating positions make clear that, before the competition negotiations can
be provisionally closed, three elements must be in place in the applicant countries: (i) the necessary
legislative framework (for antitrust and State aid); (ii) the necessary administrative capacity; and (iii) a
credible record of enforcement of the competition acquis.

These three conditions must be met well before accession. Applicant countries must show that their
companies and authorities have become accustomed to operating in an environment such as that of the
EU and would therefore be ready to withstand the competitive pressures of the single market.

432. At its meeting on 4 December, the Council (general affairs) welcomed the ‘road map’ presented
in the Commission’s enlargement strategy paper. According to that paper, the EU should have as its
priority the definition of common positions, including positions on requests for transitional measures, in
the second half of 2001 for a number of chapters including the one on competition policy. The Council
regarded this as: ‘… an important reference frame which reflects the Union’s commitment, for its part, to
tackling problems raised by the negotiations, including requests for transitional arrangements, and to
adopting negotiating positions on chapters of the acquis based on a given timetable, with a view to the
provisional closure of the various chapters once the conditions are met’.

2. Progress in alignment of competition rules

433. The Commission reports regularly on progress made by each of the applicant countries towards
accession. The third regular reports for the 10 associated countries of central and eastern Europe
(CEECs), Cyprus, Malta and Turkey adopted by the Commission in November assess progress made
since the previous reports delivered by the Commission in 1999.

434. The achievements in the area of antitrust and mergers are generally satisfactory, both on the
legislative side and with regard to the creation of the necessary administrative capacity. All the applicant
countries have adopted basic competition laws, taking over the core elements of Articles 81 and 82 of the
EC Treaty and most of them have also established merger control. The establishment of competition
authorities has also taken place relatively quickly and without too much controversy.
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435. The main challenge facing antitrust authorities in the applicant countries is now to allocate their
resources so as to give priority to antitrust enforcement regarding the anticompetitive conduct that most
seriously obstructs the proper working of the markets, such as cartels, monopolistic acquisitions, and
exclusionary practices by dominant firms.

436. In contrast to the progress made in the field of antitrust policy, the introduction of State aid
control in the applicant countries has proved much more controversial, slower and politically sensitive.
The start of the accession negotiations has helped to speed up the creation of legal and procedural
frameworks for State aid control. However, the concrete enforcement of State aid discipline is, in
general, far from satisfactory.

437. Most applicant countries have created national State aid monitoring authorities. The Commission
has emphasised that these authorities should effectively control new and existing State aid granted by all
aid-granting authorities. Monitoring authorities should receive prior notification of all new aid measures.
They should have the power to collect all information necessary to examine State aid from all aid-
granting authorities. Moreover, they should have the power to give an independent opinion on the
compatibility of all new aid measures with the Europe agreements before the aid is granted. However,
not all monitoring authorities seem as yet to receive, on a systematic basis, information on all new aid
granted that would allow them to perform their duties in a comprehensive way.

438. To ensure the necessary transparency, several applicant countries still need to draw up
comprehensive inventories of existing aid that are kept permanently up-to-date. In addition, the
Commission has been working with the monitoring authorities of the applicant countries to ensure that
their annual State aid reports conform to the methodology of the Commission’s State aid survey.

439. The Commission has drawn the attention of several applicant countries to the need to bring their
fiscal aid regimes, often used to attract foreign investment, and their State aid measures in the so-called
special economic zones into line with the Community acquis well before accession.

3. Implementing rules under the Europe agreements

440. With a view to further completing the legal framework for relations between the Community and
the 10 CEECs in the competition field, two sets of implementing rules have been the subject of
negotiations with the CEECs. The first concerns the implementation of the competition provisions of the
Europe agreements applicable to firms (antitrust) and the second relates to the rules concerning State aid.

441. Implementing rules for the competition provisions applicable to firms have already been adopted
for nine CEECs, namely Bulgaria ¥260∂, the Czech Republic ¥261∂, Estonia ¥262∂, Hungary ¥263∂, Lithuania ¥264∂,
Poland ¥265∂, Romania ¥266∂, the Slovak Republic ¥267∂, and Slovenia ¥268∂. With regard to Latvia, the
Commission has presented its proposal on implementing rules to the Council. The wording of the

¥260∂ Decision 2/97 of the EU–Bulgaria Association Council of 7.10.1997 (OJ L 15, 21.1.1998).
¥261∂ Decision 1/96 of the EU–Czech Association Council of 30.1.1996 (OJ L 31, 9.2.1996).
¥262∂ Decision 1/99 of the EU–Estonia Association Council of 28.4.1999 (OJ L 144, 9.6.1999).
¥263∂ Decision 2/96 of the EU–Hungary Association Council of 6.11.1996 (OJ L 295, 20.11.1996).
¥264∂ Decision 4/99 of the EU–Lithuania Association Council of 26.5.1999 (OJ L 156, 23.6.1999).
¥265∂ Decision 1/96 of the EU–Poland Association Council of 16.7.1996 (OJ L 208, 17.8.1996).
¥266∂ Decision 1/99 of the EU–Romania Association Council of 16.3.1999 (OJ L 96, 10.4.1999).
¥267∂ Decision 1/96 of the EU–Slovak Association Council of 15.8.1996 (OJ L 295, 20.11.1996).
¥268∂ Decision 4/2000 of the EU–Slovenia Association Council of 21.12.2000 — not yet published.
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implementing rules is basically the same for all the associated countries. They contain mainly
procedural-type rules, i.e. rules regarding competence to deal with cases, procedures for notification of
cases to the other party, consultation, comity and the exchange of information. With regard to certain
constitutional problems concerning the application of the implementing rules in Hungary, discussions
have continued in order to try and resolve the remaining difficulties.

442. The Czech Republic is the only associated country where the implementing rules for State aid are
currently in force ¥269∂. The implementing rules constitute a two-pillar system of State aid control. On the
Community side, the Commission assesses the compatibility of State aid granted by EU Member States
on the basis of the Community State aid rules. On the side of the Czech Republic, the Czech national
monitoring authority is to monitor and review existing and new public aid granted by its country, on the
basis of the criteria arising from the application of the Community State aid rules. The implementing
rules include procedures for consultation and problem solving, rules on transparency (i.e. the Czech
Republic is to draw up and thereafter update an inventory of its aid programmes and individual aid
awards), and rules on mutual exchange of information. After preparatory work in the Council in 2000,
draft State aid implementing rules are awaiting approval by the respective Association Councils for
Latvia, Lithuania, Estonia, Bulgaria, Romania, Poland, and Slovenia. The Commission has also
presented to the Council its proposal on implementing rules for the Slovak Republic.

4. Extension of Article 87(3)(a) status under the Europe agreements

443. The Europe agreements provide that public aid granted by the associated countries must be
assessed taking into account that they shall for a five-year period be regarded as areas identical to those
areas of the Community described in Article 87(3)(a) of the Treaty establishing the European
Community. After preparatory work in the Council, the EU–Bulgaria, EU–Lithuania, EU–Romania and
EU–Estonia Association Councils have decided to extend this status for a further period of five years ¥270∂.
Similar decisions are awaited by the respective Association Councils for Latvia, the Czech Republic and
Poland. The Commission has also presented to the Council its proposal on the extension of Article
87(3)(a) status for Hungary and Slovakia. With regard to Slovenia, a draft proposal was prepared for
adoption by the Commission with a view to presenting it to the Council.

444. The Association Council decision adds that the associated country has to submit GDP per capita
figures at NUTS II level. The State aid monitoring authority of the associated country and the
Commission then jointly evaluate the eligibility of regions and the maximum aid intensities, in order to
draw up the regional aid map on the basis of the Community guidelines on national regional aid.
Thereafter, a joint proposal is submitted to the Association Committee, which takes a decision.

5. Technical assistance to the applicant countries

445. In view of these remaining shortcomings, technical assistance in the field of competition
continues to be an essential tool in preparing the applicant countries for accession. Specific actions are
taken under the Phare programmes. Under the ‘institution building’ (‘twinning’) arrangement, EU

¥269∂ Decision 1/98 of the EU–Czech Association Council of 24.6.1998 (OJ L 195, 11.7.1998).
¥270∂ Decision 1/2000 of the EU–Bulgaria Association Council of 28.2.2000 (OJ L 144, 17.6.2000);

Decision 2/2000 of the EU–Romania Association Council of 17.7.2000 (OJ L 230, 12.9.2000);
Decision 2/2000 of the EU–Lithuania Association Council of 24.7.2000 (OJ L 199, 5.10.2000);
Decision 3/2000 of the EU–Estonia Association Council of 1.12.2000 (OJ L 21, 23.1.2001).
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Member State experts are now also providing advice on a long-term basis to the competition and State
aid authorities in the CEECs.

446. The Commission has pursued a proactive policy of further intensifying its contacts with the
competition authorities of the applicant countries. On 25 and 26 September, the sixth annual competition
conference between applicant countries and the Commission took place in Tallinn, Estonia. The
delegations included high-level officials from the respective competition and State aid authorities. The
annual conference serves as a forum for the exchange of views and experience. It also helps to establish
and strengthen professional contacts between officials responsible for competition. This year’s
conference concentrated on enforcement practices and the importance of ensuring effective
implementation of the rules in the fields of both antitrust and State aid.

447. The Directorate-General for Competition continued to hold various bilateral meetings with the
competition and State aid authorities of applicant countries in 2000. Technical discussions at expert level
were held on antitrust approximation, institution building and enforcement. Similar meetings also took
place on legislative approximation in the State aid area, on the creation of State aid monitoring
authorities and on specific State aid issues, such as the drafting of the annual State aid reports, regional
aid maps, the State aid aspects of investment incentives and special economic zones, and the assessment
of individual cases in the sensitive sectors.

6. Turkey

448. Decision 1/95 of the EC–Turkey Association Council implementing the final phase of the
customs union being created between the Community and Turkey, and Article 7 of the Turkey–ECSC
Free Trade Agreement require the adoption of rules for the implementation of the competition
provisions. After consultation with Member States, such implementing rules were formally proposed to
the Turkish Government and subsequently discussed at expert level by the delegations of both sides.
Considerable progress was achieved at a first joint reading of the draft text, and the few outstanding
issues should be resolved in the very near future, thus enabling the rules to be adopted in good time.

B — Bilateral cooperation

1. United States

449. Every year the Commission reports in detail to the Council and the European Parliament on its
cooperation activities with the US under the 1991 Cooperation Agreement ¥271∂ and the 1998 Positive
Comity Agreement ¥272∂. The last report covered the period from 1 January to 31 December 1999 ¥273∂. The
report for 2000 will be published during the course of 2001.

450. During 2000 the Commission continued its close cooperation with the Antitrust Division of the
US Department of Justice (DoJ) and the US Federal Trade Commission (FTC) in an ever greater number

¥271∂ Agreement between the European Communities and the Government of the United States of America regarding the
application of their competition laws (OJ L 95, 27.4.1995, as corrected by OJ L 131, 15.6.1995).

¥272∂ Agreement between the European Communities and the Government of the United States of America on the application of
positive comity principles in the enforcement of their competition laws (OJ L 173, 18.6.1998).

¥273∂ Adopted on 4.10.2000, COM(2000) 618 final; see 1999 Competition Report, pp. 319–332.
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of cases. The trend towards the globalisation of markets continued apace during the year, as most vividly
illustrated by the record number and scale of transnational mergers: the year 2000 saw a notable increase
in the number of transactions notified to both the Commission and the US antitrust agencies. Bilateral
cooperation was particularly intensive with regard to these global merger cases. Inter-agency discussions
tend to focus on issues such as the definition of markets, the likely competitive impact of a transaction on
those markets, and the viability of any remedies suggested by the merging parties.

451. Merger investigations involving close transatlantic cooperation included among others the Alcoa/
Reynolds, MCI Worldcom/Sprint, Novartis/AstraZeneca, Boeing/Hughes, AOL/Time Warner and Time
Warner/EMI cases. The Commission also cooperated closely with its US counterparts in a number of
non-merger investigations, for example in the Commission’s and US FTC’s respective enquiries into the
creation of the Covisint business-to-business joint venture between the manufacturers of automobile
spare parts. Case-related EU–US cooperation is discussed in further detail in this report’s chapter on
merger control, and in the sixth report to the Council and the European Parliament for 2000, which will
be published in 2001.

452. During the course of the Commission’s cooperation with the US DoJ in the MCI Worldcom/
Sprint case, a Commission official for the first time attended a ‘pitch meeting’ between the DoJ and the
parties proposing to merge; such meetings are generally held shortly before the US agencies decide
whether or not to take action to block a proposed merger. Representatives from both the US DoJ and
FTC have already attended oral hearings in a number of Commission cases involving important US
interests ¥274∂. In 1999, the Commission had agreed administrative arrangements with the US DoJ and
FTC concerning mutual attendance at certain stages of proceedings in individual cases involving the
application of their respective competition rules. The arrangements provide that a request for attendance
at a hearing or meeting may be granted in appropriate cases, subject to confirmation of satisfactory
assurances or arrangements regarding confidentiality and the use of information. Attendance is possible
only with the express consent of the persons concerned by the enforcement proceedings in either
jurisdiction, and the arrangements do not in any way limit the rights enjoyed by those persons.

453. The first case to be initiated on the basis of a positive comity request was concluded during the
course of the year. In July, the Commission decided to close an investigation into Air France for alleged
discrimination against Sabre, an American computerised reservation system (CRS), after the French
airline agreed to a code of conduct offering Sabre terms equivalent to those offered to its partly owned
CRS Amadeus, as well as to other CRSs. At the origin of the investigation was a complaint originally
filed with the US DoJ alleging that a number of companies linked to Amadeus (including Air France,
Iberia, Lufthansa and SAS) had abused the dominance which they enjoyed in their respective markets.
Invoking for the first time the ‘positive comity’ mechanism provided for in the 1991 EU–US competition
cooperation agreement ¥275∂ (a mechanism subsequently elaborated on in the 1998 Positive Comity
Agreement), the DoJ had requested the Commission to investigate the allegations under the EU
competition rules. Positive comity makes it possible for the US antitrust agencies to request that the
Commission investigate anticompetitive conduct allegedly taking place in Europe, and vice versa. This
was the first (and to date the only) such request to have been made pursuant to either agreement.

454. There were numerous bilateral contacts between the Commission and the relevant US authorities
during the course of 2000: Commissioner Monti paid a first, extensive official visit to Washington as
Competition Commissioner in June, and took the opportunity to meet, among others, key members of the

¥274∂ Representatives from the DoJ and FTC attended several EU oral hearings during 2000 (TimeWarner/EMI, AOL/
TimeWarner, Worldcom MCI/Sprint, Alcoa/Reynolds).

¥275∂ See Article V.2.
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administration and congressional figures; the annual Commission/US DoJ/US FTC bilateral meeting was
held in Washington in July; meetings also took place during the course of the year between the
Commission and the US Department of Transportation, the US Federal Communications Commission
and the US Federal Maritime Commission (all of which US authorities have some responsibility for the
management of competition policy issues in their respective sectors).

455. In 1999 the Commission, the US DoJ and the US FTC agreed to set up a working group designed
to intensify transatlantic cooperation in the field of merger control. This working group was mandated to
focus on (1) an in-depth study of the respective EU and US approaches to the identification and
implementation of remedies (in particular, divestitures), and to post-merger compliance-monitoring; and
(2) the scope for further convergence of analysis/methodology in merger cases being dealt with in both
jurisdictions, particularly as regards the respective EU and US approaches towards oligopoly/collective
dominance. The working group focused on remedies during the course of 2000, and its work on that topic
is nearing completion. These discussions were particularly useful in the context of the preparation of the
Commission’s notice on remedies in merger cases adopted in December ¥276∂. Next year the EU–US
working group will study oligopolistic dominance.

2. Canada

456. In June 1999, the Competition Cooperation Agreement between the European Communities and
the Canadian Government ¥277∂ entered into force. The year 2000 was the first full year in which the
agreement was operational, and it can be concluded that it has facilitated a marked increase in the level of
cooperation between the European Communities and Canada with regard to the enforcement of their
respective competition rules. An increasing number of cases of mutual relevance to the EU and Canada is
being examined by the competition authorities on both sides. Every year, the Commission reports in
detail to the Council and the European Parliament on its cooperation activities with Canada. The first
report covered the period from June to December 1999 ¥278∂. The report for 2000 will be published in
2001.

457. Contacts between the Commission and its Canadian counterpart, the Canadian Competition
Bureau, have been frequent and fruitful. Discussions have concerned both case-related matters, and more
general policy issues. The two authorities have, for example, discussed not only the assessment of global
mergers notified to both agencies but also a number of legislative reforms being proposed or introduced
in the two jurisdictions.

458. Worthy of particular mention were trilateral EU–US–Canadian teleconferences in the Dow
Chemical/Union Carbide case, and a trilateral EU–US–Canadian meeting in Washington in the context
of proceedings in the Alcoa/Reynolds merger case.

3. Japan

459. At the annual bilateral meeting between the Commission and the Fair Trade Commission of
Japan in Tokyo on 28 and 29 October 1999, the Commission delegation stated its interest in reinforcing

¥276∂ See also Section II.C of this report.
¥277∂ Agreement between the European Communities and the Government of Canada regarding the application of their

competition laws (OJ L 175, 10.7.1993).
¥278∂ Report COM(2000) 645 final, adopted on 13.10.2000. See also 1999 Competition Report, pp. 333–335.
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bilateral relations with Japan in the area of competition. The two sides therefore explored the possibility
of concluding a cooperation agreement similar to the EU agreements with the US (1991) and Canada
(1998), and to the US–Japan agreement (1999).

460. The Commission undertook intensive, informal exploratory talks with Japan and established
that there was a mutual interest in strengthening bilateral cooperation in the area of competition. On
8 June, the Commission obtained a negotiating mandate from the Council, which enabled it to
embark upon two extensive formal negotiation sessions with the Japanese authorities on 13 to
14 June and 3 to 4 July. The two delegations managed to resolve all issues and, in particular, the
clauses relating to the use, disclosure and protection of confidential information and the
communication of information by the Commission to competition authorities of Member States
concerned by EU–Japan cooperation aspects.

461. On 11 July, the Council working group expressed a favourable view of the negotiated text. It
was thus possible to announce at the EU–Japan summit held in Tokyo on 19 July that the two sides
had reached ‘a mutual understanding on substantial elements of their envisaged cooperation
agreement in the area of competition’. It is expected that the agreement will be concluded during
2001.

462. The draft agreement covers, in particular, the exchange of information but does not derogate
from the rules on confidentiality laid down in the regulations implementing Articles 81 and 82 of
the EC Treaty. It includes provisions on communications from the Commission to the competent
authorities of the Member States concerned. Such communications are aimed at informing the
authorities about notifications and other information relating to cooperation and coordination of
enforcement activities exchanged under the proposed agreement between the Commission and
Japan. It also includes provisions organising the practical aspects of cooperation between the
Commission and the Japanese competition authority and the coordination of their respective
enforcement activities. Finally, the agreement includes provisions embodying the principles of
negative and positive comity.

463. In addition to the numerous meetings and official contacts between the Commission and the
Japanese authorities in the context of the agreement negotiations, the annual bilateral meeting between
the Commission and the Fair Trade Commission of Japan took place in Brussels on 24 November.

464. The Commission finalised a new list of proposals for further deregulation in Japan. The list
includes a series of proposals in the area of competition. The proposals were submitted within the
framework of the two-way EU–Japan dialogue on regulatory reform, and in accordance with the call for
comments from foreign governments under the 30 March 1999 revision of the three-year deregulation
promotion programme.

4. Other OECD countries and the EEA

465. During 2000 the Commission engaged in cooperation with the competition authorities of a
number of other OECD countries, most notably Australia, Korea, Norway and Switzerland. These
contacts concerned both case-related and more general competition policy-related issues.

466. During the course of the year the Commission also continued its close cooperation with the
EFTA Surveillance Authority, the agency with responsibility for the enforcement of the Agreement on
the European Economic Area on behalf of Iceland, Liechtenstein and Norway.
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5. Mediterranean countries

467. Only the Euro-Mediterranean agreements between the EU and Morocco, Tunisia and Israel are in
force. Of the other Euro-Mediterranean agreements, the agreement with Jordan has not yet been ratified.
Negotiations with Egypt were concluded and the agreement was initialled in January 2001. The interim
agreement with the Palestine Authority will be the subject of a final renegotiation. Talks were held with
Lebanon and Syria with a view to relaunching the Mediterranean policy. The competition provisions in
all the signed and draft agreements include commitments aimed at bringing the competition policies of
those countries into line with Community policy. The Directorate-General for Competition also took part
in an initial seminar on competition in Morocco.

6. Latin America

468. The cooperation mechanism between competition authorities provided for in the agreement
between the European Union and Mexico entered into force in July. It provides for exchanges of
information, the coordination of certain activities, investigation of restrictions of competition in the
territory of one party which have a negative impact on the interests of the other party, and a provision on
technical cooperation. Provision is thus made for improved transparency of agreements between
businesses and of abuses of dominant positions or mergers.

469. Negotiations took place between the European Union, Mercosur and Chile on the liberalisation
of trade. After defining the objectives of the negotiations and the organisation of work, the question of
competition was examined by Technical Group No 3. The aim is to ensure that the parties’ competition
rules guarantee equivalent treatment to companies in each country. It will thus be possible to establish
cooperation and coordination mechanisms between the respective competition authorities.

470. With regard to the Andean Community, a proposal was drafted by the Commission’s
Directorate-General for External Relations containing provisions on technical cooperation. The draft is
being examined by the SCR and the Council working party on Latin American and Asian developing
countries before the initiation of the procedure in 2001, for which the Directorate-General for
Competition is providing its expertise.

471. Direct information on Community policy continued to be provided throughout the year, inter alia
through the Boletín Latinoamericano de Competencia, and assistance was provided for the Unctad–Latin
American seminar on competition in Costa Rica.

7. Russia, Ukraine, Moldova and the other NIS

472. The partnership and cooperation agreements (PCAs) which the EU has concluded with Russia,
Ukraine, Moldova and most of the other former Soviet Republics contain — to a greater or lesser extent
— a commitment by these countries to move towards an approximation of their competition and State aid
legislation with that of the Community. Some progress has been made with the implementation of the
EU–Russia, EU–Ukraine and EU–Moldova PCAs over the past year. In particular, Ukraine and Moldova
have informed the Commission about activities undertaken in order to fulfil their obligations under the
agreements. A number of Tacis projects, with the task of providing relevant expertise, are also being
undertaken and planned for the coming year. The Commission actively participated in international
conferences organised by the Ukrainian and Russian competition authorities and held in Kiev and
Moscow respectively.
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473. Close cooperation was set up between the Commission and representatives of the Russian
Federation, in particular with the Ministry for Antimonopoly Policy, in the context of the latter’s
fulfilment of its PCA obligations in the area of State aid control. In fruitful meetings, the Russian side
informed the Commission about the progress of a Russian draft law establishing a State aid monitoring
authority. The law is aimed at fulfilling the obligation in Article 53 of the PCA according to which the
parties are required to jointly define categories and disciplines for State aid which has a distorting effect
on trade and competition between the European Community and the Russian Federation.

C — Multilateral cooperation

1. WTO: Trade and competition policy

474. The WTO working group on the interaction between trade and competition policy held three
meetings in 2000 (15 and 16 June, 2 and 3 October and 21 November). At the June meeting, the
Commission presented in detail the advantages of the future framework for developing countries (it
would complement their economic and regulatory reforms, and enable them to deal with international
anticompetitive practices which hamper their development) and addressed their main concerns (the need
for flexibility and progressivity in putting the framework in place, for reinforced and coordinated
technical assistance, and for aid in building the capacity necessary in order to participate meaningfully in
international cooperation activities in the area of competition).

475. At the October meeting, the Commission presented its position in a form more acceptable to its
trading partners, in particular the US and developing countries, in order to build the necessary alliances
and to intensify efforts towards a framework of competition rules in the WTO.

476. WTO negotiations on trade and competition should be realistic and focus initially on what can be
achieved in the context of a short global round. The scope of such negotiations should therefore be
limited to three issues which appear ripe at this stage: core principles on domestic competition law and
policy, basic cooperation arrangements, and the development dimension as an integral part of a
multilateral framework on competition. A Competition Policy Committee to be established within the
WTO will manage this basic framework. Further efforts will be necessary to deepen the educational and
analytical work on more complex competition issues, in a longer-term perspective.

477. At the November meeting, the working group reviewed and adopted the group’s report (2000) to
the General Council ¥279∂.

2. OECD

478. The Commission continued to play an active part in the work of the OECD committee on
competition law and policy, especially in the round tables and working party meetings organised in 2000
(competition in the pharmaceutical industry, mergers in financial services, airline mergers and alliances,
leniency programmes, competition in the natural gas industry, joint ventures, electronic commerce,
public and private dispute resolution mechanisms, and competition in road transport).

¥279∂ Report (2000) of the working group on the interaction between trade and competition policy to the General Council,
WT/WGTCP/4, 30.11.2000.
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3. Unctad

479. The Commission played an active role at the 4th UN review conference on the set of
multilaterally agreed equitable business principles and rules for the control of restrictive business
practices (‘RBP review’) held in Geneva from 24 to 29 September. The resolution adopted calls for the
continuation of the annual meetings of the intergovernmental group of competition experts (‘IGE’) and
calls for a number of issues to be considered, such as cooperation regarding merger control and the
interface between competition policy and intellectual property rights. Further, the resolution calls upon
the Unctad Secretariat to continue to study a number of issues, including merger control, the benefits of
competition law for consumers and in contributing towards poverty alleviation, and the links between
competition and foreign investment. Finally, the resolution calls upon Unctad to clarify the ways in
which possible international agreements on competition might apply to developing countries.

480. Unctad has proven generally sympathetic towards the EC position on trade and competition in
the WTO, suggesting that current thinking by the EC on the issue of flexibility and progressivity for
developing countries could be a way forward should other countries agree.

4. International Competition Forum

481. The increasing internationalisation of our economies presents major challenges for competition
authorities around the world. In order to respond to these challenges, the Commission has intensified its
bilateral relations with the competition authorities of the EU’s major trading partners. But, as the EU and
its Member States have recognised for some time, bilateralism has its limitations: it is also necessary to
pursue multilateral approaches. One such approach consists in the pursuit of a multilateral competition
law framework at the WTO.

482. At the same time, Commissioner Monti proposed, in a speech which he gave to the University
Institute at Fiesole ¥280∂, that a broadly based ‘International Competition Forum’ be set up which would
meet the need for a focal point for discussion between those responsible for the development and
management of competition policy worldwide. There are today over 80 countries that have enacted some
form of competition law regime, many of which have only been introduced during the past decade, and
more are in the pipeline. There is a clear need for a global forum in which experience in dealing with the
whole range of competition policy issues (substantive, systemic and enforcement-related) can be shared
and discussed.

483. The end objective should be to achieve maximum convergence and consensus between
participants, through dialogue and an exchange of experience on enforcement policy and practice.
Consensus should result from a common understanding about the best approach to substantive economic
problems and to enforcement issues. Commissioner Monti has expressed his intention of pioneering this
initiative during the course of 2001.

¥280∂ Press Release IP/00/1230, 27.10.2000.
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V — OUTLOOK FOR 2001

1. Legislative and regulatory activities

484. As markets integrate, both in the EU and globally, it is vital that this trend be reflected in the
procedural and substantive rules of the Community. The Directorate-General for Competition will
therefore continue with the revision of the procedural and substantive rules for the enforcement of
Articles 81 and 82.

Proposal for a new regulation implementing Articles 81 and 82 of the EC Treaty

485. In 2001 the work on the Commission’s proposal for a new regulation implementing Articles 81
and 82 of the EC Treaty ¥281∂ will continue in the Council under the Swedish and Belgian presidencies. It
is expected that the detailed work carried out at expert level will allow a substantive progress report to be
submitted to the Council (industry) during the second half of the Swedish presidency. The European
Parliament and the Economic and Social Committee will proceed with the examination of the proposal
during the first part of 2001. The work on the proposed regulation in the other institutions will be
complemented by the Commission preparing initial drafts of several future notices designed to
accompany the new regulation.

Vertical agreements

486. Regulation (EC) No 240/96 sets out the conditions for the block exemption of technology
transfer agreements, including patent and know-how licences. Pursuant to Article 12, the Commission is
required to draw up an interim report on the operation of the regulation by the end of the fourth year
following its entry into force. On the basis of that report, the Commission must assess whether any
adaptation to the current rules is necessary, particularly in the light of the recent policy reforms in the
field of vertical restraints and horizontal cooperation agreements. The Commission intends to publish its
evaluation report before the end of 2001.

Block exemption regulation on car distribution

487. Block exemption Regulation (EC) No 1475/95 on car distribution expires on 30 September 2002.
The Commission will continue its work on preparing for the regime for motor vehicle distribution,
basing it on the evaluation report of November 2000 and reactions thereto.

De minimis notice

488. The Commission intends to revise its current de minimis notice ¥282∂ before the end of 2001. The
notice describes the agreements the Commission considers to be of minor importance and not caught by
Article 81(1). The aim of the revision is to ensure consistency between the de minimis notice and the
recently adopted block exemption regulations on vertical and horizontal agreements ¥283∂. It is intended to
publish a draft text in the Official Journal for public consultation before the summer.

¥281∂ COM(2000) 582 — OJ C 365 E, 19.12.2000.
¥282∂ OJ C 372, 9.12.1997.
¥283∂ Regulations (EC) Nos 2790/1999, 2658/2000 and 2659/2000.



128 XXXTH REPORT ON COMPETITION POLICY 2000 — SEC(2001) 694 FINAL

COMPETITION REPORT 2000

Hearing officer

489. A review of the mandate of the hearing officer is scheduled for adoption by the Commission in
the first half of 2001.

2. Supervisory activities

490. The main part of the Commission’s work on enforcing the antitrust rules will continue to consist
in dealing with concrete cases. It will involve a sustained effort to build upon the already good
cooperation with national competition and regulatory authorities. Top priority will be given to serious
competition infringements, in particular abuses of dominance and cartels. Moreover, particular focus will
be placed on the markets recently or in the process of being liberalised, such as the energy, air transport,
telecoms and postal sectors, so to ensure that previous monopolists do not abuse their traditional position
or collude to maintain or strengthen that position.

Cartels

491. In order to increase effectiveness both in the detection and the handling of cartel cases, the
Commission adopted in 1996 a leniency programme (‘Notice on the non-imposition or reduction of fines
in cartel cases’) ¥284∂. Experience shows that this practice has led to a substantial increase in the number of
cartels that have been uncovered and punished. The programme will be further developed in order to
increase its effectiveness and, if necessary, the 1996 notice will be updated and revised in the course of
2001.

492. Access to the file is one of the principal procedural guarantees intended to protect the rights of
the defence. In order to take account of experience acquired to date under the Commission’s notice on the
internal rules of procedure for processing requests for access to the file ¥285∂, and to adapt the notice to the
recent case-law of the CFI — a revision of the notice will be undertaken in 2001.

Liberalisation

493. Liberalisation is an essential objective of Community competition policy. It should be seen as a
broad concept, i.e. the creation and safeguarding of fair and unrestricted market access in highly
regulated sectors or sectors where special or exclusive rights are granted. In general, all competition
enforcement should underpin specific liberalisation efforts so as to make these efforts effective for the
benefit of the consumer.

494. In the telecommunications sector all national markets have now been liberalised. However, the
pace of effective competition still differs appreciably between Member States and markets. Three major
issues will determine the evolution of the industry.

— The incumbents are still in a position of ‘de facto monopoly’ in the local call market, with a market
share of nearly 100 % in all Member States. The Commission will therefore ensure that the local
loop is unbundled by ensuring access and by avoiding delaying tactics by incumbents and the
distortion of prices.

¥284∂ OJ C 207, 18.7.1996.
¥285∂ OJ C 23, 23.1.1997.
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— Competition in the mobile market has been limited mainly to the national retail market even if,
recently, new pan-European operators have started to operate. Problems remain regarding access to
and call termination on mobile networks and roaming charges. The Commission may therefore open
proceedings against individual undertakings.

— The spread of the Internet in the Union should be fostered by ensuring that leased line prices are
substantially reduced throughout Europe and that the Internet remains an open medium.

495. In the postal sector, there have been several complaints that incumbent operators benefiting from
a reserved area compete in markets open to competition without covering the additional cost of supplying
competitive services. Private companies are concerned that incumbents compete with them without
allocating costs in an appropriate manner to the competitive markets (cross-subsidisation). The
Commission will endeavour to resolve these issues, notably by defining the relevant measure of cost an
incumbent has to cover when entering competitive markets (the ‘price floor’). Should this relevant
measure of cost not be covered by the incumbent’s revenue in the competitive market, the Commission
must enforce the proper remedies. In this context, an examination of the prices applicable in the reserved
area may become necessary in individual cases.

496. In air transport, the Commission will take a final position on important intra-EU and transatlantic
alliances. It will also undertake a large and open-ended consultation on the possible anticompetitive
effects of the current passenger tariff consultations in the IATA framework. These industry-wide
arrangements are covered by Commission block exemption Regulation (EC) No 1617/93, which expires
on 30 June 2001.

497. Beyond the further liberalisation necessary in the traditionally reserved areas referred to above, a
linked objective is to ensure that the establishment of a single market in certain emerging sectors, which
have not traditionally been open to competition, is not undermined by anticompetitive practices. Such is
the case with waste management, e.g. the recycling of packaging materials. The application of
competition rules to these new markets is aimed at ensuring that they are open and that competition takes
place within a framework which maintains high levels of environmental protection.

3. Mergers

498. In the area of merger control, the Commission’s priority for 2001 will be the continuation of the
merger regulation review exercise following the Commission’s report to the Council on this matter in
June 2000. The results of the broader fact-finding exercise focusing on thresholds and referrals which
was launched after that report will be analysed together with other potential revision issues in the course
of 2001. The purpose is to produce in 2001 a formal consultation document setting out the Commission’s
conclusions and recommendations for change.

499. Again in 2001, the Commission expects to finalise its work on the revision of the existing notice
on ancillary restrictions (OJ C 203, 14.8.1990) with a view to enhancing the clarity and transparency of
its meaning and scope. The Commission will also continue to prepare a new notice providing guidance
on the concept and treatment of collective dominance under the merger regulation. As regards
discussions with the US, these will be continued on the basis of two cooperation projects, one on
remedies, the other looking at collective dominance, while further areas of cooperation in the context of
the global competition initiative will be explored.
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500. The Commission also intends to look at its internal working methods. Relevant action will
include internal guidelines in order to ensure the effectiveness of commitments, as well as a standard text
for trustee mandates and a system of electronic monitoring of the parties’ compliance with commitments.
In addition, the Commission will endeavour to improve its fact-finding methodology in merger
investigations by drafting internal guidelines on information requests and standardised letters pursuant to
Article 11 of the merger regulation.

4. State aid

501. State aid continues to decrease as a percentage of GDP, but aid supporting individual sectors and
companies still remains too high. Efforts will continue to ensure a reduction of distortions of competition
in the EU caused by national aid measures, including the continuation of the strict policy on
reimbursement of illegal and incompatible aid and improved monitoring of compliance with conditions
and obligations imposed by the Commission in its State aid decisions. Particular emphasis will be placed
on improving transparency through the progressive establishment of a publicly accessible register of
State aid and a State aid scoreboard. This improved transparency should generate pressure between
Member States to reduce the volume of State aid.

502. As regards horizontal issues, the Commission will continue its efforts to reform the legislative
framework in order to streamline its procedures and focus its resources on the most important issues.
This will involve, among other things, the revision of several frameworks and guidelines that are due to
expire in 2001 or that need to be updated, in particular the Community framework on aid to research and
development, the multisectoral framework on regional aid to large investment projects and the guidelines
on employment aid. Following a request by the Member States at the informal Ecofin meeting held in
Versailles in September 2000, the Commission also plans to clarify the application of State aid rules to
measures relating to risk capital.

5. International activities

503. In the international sphere, the Commission will continue to pursue its dual policy of enhancing
bilateral cooperation with its foreign counterparts while at the same time exploring possibilities for
expanding multilateral cooperation. Regarding the former, the Commission will strive to ensure that a
cooperation agreement between the EU and Japan, providing for cooperation between the Commission
and the Japanese Fair Trade Commission, is signed during the course of 2001, and it will also explore the
possibility of negotiating and concluding further cooperation agreements with third countries. As regards
multilateral initiatives, the Commission will continue to pursue its efforts aimed at the creation of a WTO
competition law framework, in the first instance by ensuring that the subject is on the agenda for the next
round of trade negotiations. Meanwhile, a particular priority will be the development of an International
Competition Forum, as proposed by Commissioner Monti in 2000.

504. With the adoption of the enlargement strategy paper and the so-called ‘road maps’ by the
European Council in Nice, the enlargement of the European Union is entering a crucial phase. The
Commission’s main priority in 2001 will be to assess the enforcement record of the applicant countries,
including the examination of a number of test cases, both in antitrust and State aid, to see whether it will
be possible provisionally to close the competition chapter with the applicant countries by the end of
2001.
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ANNEX — CASES DISCUSSED IN THE REPORT

1. Articles 81, 82 and 86

2. Merger control

Case Publication Point
Aéroports de Paris OJ L 230, 18.8.1998 188  
B&W Loudspeakers IP/00/1418, 6.12.2000 215  
Callahan Invest Baden-Württemberg IP/00/905, 2.8.2000 164  
Callahan Invest North Rhine-Westphalia IP/00/637, 20.6.2000 164  
CECED OJ L 187, 26.7.2000   96  
Deutsche Post — Interception of cross-border mail IP/00/562, 31.5.2000 174  
EPI code of conduct OJ L 106, 23.4.1999 224  
FEFC OJ L 268, 20.10.2000   74  
FETTCSA OJ L 268, 20.10.2000   74 
Groupement des cartes bancaires  205  
JCB Service IP/00/1526, 21.12.2000   94 
Joint cases UPS/Deutsche Post and
DVPT/Deutsche Post IP/00/919, 8.8.2000 175  
Kirch/BSkyB OJ C 110, 15.4.2000 217  
Landing fees IP/00/874, 27.7.2000 185  
Lufthansa and SAS IP/00/1159, 13.10.2000 181  
Lysine IP/00/589, 7.6.2000   78  
Microsoft/Telewest OJ C 94, 1.4.2000  217  
New postal services in Italy IP/00/1522, 21.12.2000 177  
Opel IP/00/1028, 20.9.2000 106  
Qualiflyer  180  
Sabre IP/00/835, 25.7.2000 191 and 453   
Soda ash cartel IP/00/1449, 13.12.2000   88  
Solvay and ICI OJ L 187, 26.7.2000 101  
Telefónica/Sogecable/Audiovisual Sport IP/00/1352, 23.11.2000 220  
Unisource OJ L 52, 22.2.2001 161  
Vodafone, Vivendi and Canal+ IP/00/821, 24.7.2000 167

Case Publication Point
Air Liquide/BOC IP/00/46, 18.1.2000 266  
Alcoa/Reynolds IP/00/424, 4.5.2000 265, 451 and 458   
America Online (AOL)/Time Warner IP/00/1145, 11.10.2000 251 and 451   
AstraZeneca and Novartis IP/00/844, 26.7.2000 247 and 451  
Boeing/Hughes IP/00/1067, 27.9.2000 451  
Bosch/Rexroth IP/00/1457, 13.12.2000 274  
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3. State aid

BSCH/A. Champalimaud IP/99/533, 20.7.1999
IP/99/610, 3.8.1999
IP/99/669, 9.9.1999
IP/99/749, 13.10.1999
IP/99/773, 20.10.1999
IP99/774, 20.10.1999
IP/99/818, 3.11.1999
IP/00/21, 12.1.2000
IP/00/296, 27.3.2000 288  

Framatome SA/Siemens/Cogema IP/00/1414, 6.12.2000 246  
Generali/INA IP/00/29, 13.1.2000 278 
MCI World Com/Sprint IP/00/668, 28.6.2000 Box 6 and 451   
Mitsubishi Heavy Industries OJ L 4, 9.1.2001 287  
Outokumpu/Avesta Sheffield IP/00/613, 13.6.2000 262  
Rexam/American National Can IP/00/814, 20.7.2000 265  
Secil Companhia Geral de Cal e Cimentos SA
and Holderbank/Cimpo IP/00/1338, 22.11.2000 288  
TotalFina IP/00/135, 9.2.2000 257  
VEBA/VIAG IP/00/613, 13.6.2000 261  
Vivendi/Canal+/Seagram IP/00/1162, 16.10.2000 254  
Vodafone Airtouch/Mannesmann IP/00/373, 12.4.2000 276  
Vodafone/Mannesman IP/00/373, 12.4.2000 250  
Volvo/Renault VI IP/00/962, 4.9.2000 278  
Volvo/Scania IP/00/257, 14.3.2000 245 

Case Publication Point
Aero Transport Internacional  379  
Asetra OJ C 184, 1.7.2000 385  
Babcock Wilcox OJ C 232, 12.8.2000 342  
Bau Union Ost Group OJ C 121, 29.4.2000 343  
Business Infrastructure Development scheme
in the UK  317  
CDA Compact Disc Albrechts  OJ L 318, 22.11.2000 421  
Cockerill Sambre OJ C 71, 13.3.2001 358  
Commitments for expanding training in France OJ C 284, 7.10.2000 334  
Compañía Trasmediterránea IP/00/808, 19.7.2000 396  
Crédit Mutuel OJ C 146, 12.5.1998 413  
Danish maritime training aid scheme for seafarers OJ C 380, 30.12.2000 399  
Danish scheme granting a lower flat rate
for income tax OJ C 284, 7.10.2000 321  
Delon Filament OJ C 134, 13.5.2000 371  
Deutsche Bahn OJ C 52, 17.2.2001 391  
Development aid to Indonesia OJ C 101, 8.4.2000 356  
Dutch aid scheme for constructing inland terminals OJ C 315, 4.11.2000 389  
Dutch aid to NS Cargo OJ L 38, 8.2.2001 388  
Ecological tax reform in Germany OJ C 322, 11.11.2000 338  
Électricité de France IP/00/370, 11.4.2000 306  
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Erika OJ C 380, 30.12.2000 416  
Exporplás  372  
Ferries Golfo de Vizcaya  400  
Fiat Rivalta OJ L 117, 18.5.2000 365  
Finnish State aid scheme for training seafarers  OJ C 258, 9.9.2000 393  
Fondo Speciale Rotativo per la Ricerca
Technologica IP/00/1517, 21.12.2000 330  
French motorway concessions OJ C 354, 9.12.2000 386  
Ganzliner Beschichtungspulver 313  
Georgsmarienhütte und Gröditzer OJ C 310, 28.10.2000 309  
German mobility and land transport research
programme OJ C 232, 12.8.2000 327  
Graf von Henneberg Porzellan OJ C 272, 23.9.2000 341  
Highly efficient gas and steam turbine power 
stations OJ C 37, 3.2.2001 339  
Hirschfelder Leinen und Textil OJ C 272, 23.9.2000 343  
Holzmann OJ C 110, 14.11.2000 343  
Island of Corsica  378  
Italian banks and banking foundations OJ C 44, 10.2.2001 414  
Italian province of Bolzano  390  
Italian region of Piedmont  390  
ITEA programme OJ C 284, 7.10.2000 327  
Kahla Porzellan in Germany IP/00/1305, 15.11.2000 311 and 341  
Kali und Salz OJ L 44, 15.2.2001 318  
Kvaerner Warnow Werft OJ C 134, 13.5.2000, 

OJ L 120, 20.5.2000, 
OJ L 156, 29.6.2000 355  

Landesbanken  415  
Lenzing Lyozell OJ L 38, 8.2.2001 316  
Lintra OJ C 278, 30.9.2000 342  
Magefesa OJ L 198, 30.7.1999 Box 7
Manufacture Corrézienne de Vêtements OJ L 293, 22.11.2000 422  
Nissan Motor Manufacturing Ltd OJ C 354, 9.12.2000 366  
Océ IP/00/1176, 18.10.2000 329  
Olympic Airways IP/00/1113, 4.10.2000 381  
Parco Navi OJ C 162, 10.6.2000 305 
Pilkington Glass France and Interpane Glass
Coating France OJ C 293, 14.10.2000 352  
Plan Technologique Ferroviaire OJ C 272, 23.9.2000 327  
Port of Rotterdam OJ C/354, 9.12.2000 390  
Portuguese scheme of tax aid for the free-zone
of Madeira OJ C 301, 21.10.2000 348  
Portuguese scheme of tax aid for the region
of Madeira OJ C 266, 16.9.2000 322   
Scheme concerning tradable CO2 emission
permits proposed by Denmark OJ C 322, 11.11.2000 337  
Siciliana Acque Minerali OJ L 272, 25.10.2000 307  
SKL-Motoren and Systemtechnik OJ C 27, 27.1.2001 343  
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Sociedad Estatal de Participaciones Industriales 
(SEPI) OJ C 328, 18.11.2000 310 and 354  
Solar Tech IP/00/1304, 15.11.2000 325 and 351   
Swedish aid scheme for improving the 
environment inside buildings OJ L 295, 23.11.2000 336 and 411 
Swedish scheme on social security contributions IP/00/1510, 21.12.2000 348  
Swedish scheme to reduce the income tax base
for experts recruited abroad OJ C 284, 7.10.2000  321  
Swedish State aid scheme for training seafarers OJ C 258, 9.9.2000 393  
System Microelectronic Innovation OJ L 238, 22.9.2000 421  
TASQ OJ L 272, 25.10.2000 308  
Tax credit in the UK OJ C 162, 10.6.2000 327  
Transportes Aéros Portugueses  380  
Tubacex OJ L 52, 22.2.2001 312  
UK’s tonnage tax regime OJ C 258, 9.9.2000 394  
Westdeutsche Landesbank Girozentrale OJ C 211, 22.7.2000 424  
Wildauer Kurbelwelle OJ L 287, 14.11.2000 343  
Zonenrandförderungsgesetz OJ L 323, 20.12.2000 359
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Notice to the reader
The following ‘Report on the application of the competition rules’ (Part Two) does
not summarise cases that are already described in the XXXth Report on Competition
Policy 2000’ (Part One) — cross-references are provided where appropriate. More
information on individual cases can be found on the Competition DG’s web site
(http://europa.eu.int/comm/competition/index_en.html).
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I — ANTITRUST: ARTICLES 81, 82 AND 86 OF THE EC TREATY — 
ARTICLE 65 OF THE ECSC TREATY

A — Case summaries

1. Prohibitions

1.1. Horizontal agreements

The lysine cartel (Case COMP/F3/36.545)

On 7 June the Commission adopted a decision imposing a total fine of EUR 110 million on five
manufacturers of synthetic lysine for operating a worldwide cartel aimed at fixing sales prices and quotas
as well as exchanging information about their sales volumes (see also Part One, points 78–87).

FETTCSA (Case IV/34.018)

The Far East Trade Tariff Charges and Surcharges Agreement (FETTCSA) was concluded on 5 March
1991 and came into force on 4 June 1991; it was abandoned in 1994. The FETTCSA related to charges
additional to the basic ocean freight. Charges and surcharges can represent a significant proportion of the
total transport cost to shippers.

The parties to the FETTCSA were the members of the Far Eastern Freight Conference (FEFC) liner
shipping conference and their principal non-conference competitors; they were essentially the same as
the parties to the Europe–Asia Trades Agreement (EATA), which was prohibited by Commission
decision in 1999 (1). The parties to the FETTCSA had a combined market share of over 80 %.

Under the FETTCSA, the companies discussed possible ways of aligning their commercial practices
concerning charges and surcharges. The companies’ discussions led to an agreement not to discount from
published tariffs for charges and surcharges. That agreement infringed the cartel prohibition contained in
Article 81(1) of the EC Treaty. In its decision, the Commission rejects the companies’ contention that the
FETTCSA was merely a ‘technical agreement’ permitted under the competition rules applicable to
shipping services (2).

Under the competition rules applicable to shipping services, liner conferences qualify for an exemption
from the cartel prohibition contained in Article 81(1) (3). Under the exemption, members of a liner
conference may fix maritime transport rates provided that they fulfil certain conditions and meet certain
obligations. As a liner conference, the members of the FEFC also agreed on the levels of charges and
surcharges that were the subject of the FETTCSA. The Commission’s decision in the FETTCSA case
deals with the extension to the non-conference lines of the FEFC lines’ price-fixing activities.

The Commission calculated the fines on the basis of its published fining guidelines (4). A horizontal price
agreement between competitors with high market shares should normally be considered a ‘very serious’

¥1∂ Commission decision of 30 April 1999 (Europe Asia Trades Agreement) (OJ L 193, 26.7.1999); press release IP/99/313,
10.5.1999.

¥2∂ Article 2 of Regulation No 4056/86.
¥3∂ Article 3 of Regulation No 4056/86.
¥4∂ Guidelines on the method of setting fines (OJ C 9, 14.1.1998). 
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infringement attracting fines of upwards of EUR 20 million for each company. In this case, however, it
was appropriate to regard the infringement as ‘serious’ and to set a basic level of fine (for the largest
company) at the lower end of the normal scale of EUR 1 million for ‘serious’ infringements. This is
because an agreement not to discount is less serious than fixing actual prices; the Commission has no
evidence as to the effects of the infringement on actual price levels; and any harmful effects of the
infringement are likely in any event to have been short-lived.

In line with previous fining decisions, the Commission divided the companies into four groupings by
reference to their size, the companies within each grouping attracting the same level of fines.

The Commission reduced the level of fines for the following reasons. First, although the FETTCSA
agreement was abandoned only after the companies received a statement of objections in 1994, the
Commission took note of the fact that no more meetings took place after the Commission Directorate-
General for Competition sent the companies a warning letter in 1992. Second, the Commission received
some cooperation from the parties, which, although limited, did justify a reduction in fines under the
Commission’s notice on the non-imposition or reduction of fines in cartel cases. Third, the Commission
had regard to the case-law of the Court of Justice and took into account the length of the proceedings in
calculating the amount of fines.

The resulting fines for companies in each of the four groupings were EUR 134 000, EUR 368 000,
EUR 620 000 and EUR 836 000. Two of the companies involved in the infringement later merged and
the new company received a fine of EUR 1 240 000, reflecting the sum of the fines attributable to its
predecessors.

1.2. Vertical agreements

Opel (Case COMP/36.653)

On 20 September, the Commission fined Opel Nederland BV, the Dutch importer of motor vehicles of
the Opel make, and its parent company General Motors Nederland BV EUR 43 million for having
obstructed, between September 1996 and January 1998, exports of new cars intended for final consumers
living in other Member States (5).

Proceedings against Opel Nederland BV began in December 1996, when the Commission carried out
inspections on the basis of information supplied by customers wishing to purchase cars at lower prices in
the Netherlands. Those inspections, carried out on the premises of Opel Nederland BV and one of its
dealers, brought to light evidence that, reacting to heavy export demand from customers in other Member
States, Opel Nederland BV had devised and implemented, from late August/early September 1996, an
overall three-pronged strategy formally adopted by the management of Opel Nederland BV on
26 September 1996 and intended to hinder or prevent its dealers selling cars to customers from outside
the Netherlands, including final consumers. Pre-tax prices of new cars are generally substantially lower
in the Netherlands than in other Member States such as France, Germany and the United Kingdom (6).

¥5∂ Decision of 20 September 2000 (OJ L 59, 28.2.2001); press release IP/00/1028, 20.9.2000. On 1 December, Opel brought
an action for annulment of the Commission decision before the Court of First Instance (Case T-368/00).

¥6∂ See, for example, Commission press release IP/00/781 of 13.7.2000 on the report on car prices in the EU.
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First, instructions were given by the regional district managers of Opel Nederland BV direct to a number
of exporting dealers, some of whom subsequently undertook to cease all export sales. The importer was
thus assured that exports would be significantly reduced.

Second, exporting dealers were also informed that they would receive only a limited number of cars. This
restriction acted as an incentive to reduce export sales in favour of sales in the Netherlands.

Third, between October 1996 and January 1998, Opel Nederland BV launched a number of sales
campaigns under which sales bonuses were withheld from dealers who sold their cars to final consumers
living in other countries. Bonuses usually account for a substantial proportion of dealers’ profits on new
car sales.

All the measures taken by Opel Nederland BV were found to be in breach of Article 81(1) of the EC
Treaty, which prohibits all agreements between undertakings that may affect trade between Member
States and have as their object or effect the prevention, restriction or distortion of competition within the
single market. The Commission therefore took the view that the measures in question constituted a very
serious infringement of the competition rules, committed deliberately over a period of 17 months.
Commission Regulation (EC) No 1475/95 on motor vehicle distribution and servicing agreements (7)
prohibits motor vehicle manufacturers and importers from directly or indirectly restricting the freedom of
final consumers, authorised intermediaries or dealers belonging to their own distribution network to
purchase new vehicles in the Member State of their choice. Regulation (EC) No 1475/95 also guarantees
the right of European consumers to buy a car wherever it is most advantageous to them; in exercising that
right, they can also use the services of an authorised intermediary.

In setting the amount of the fine, the Commission had due regard to the fact that the measures taken by
Opel Nederland BV were intended to prevent consumers from taking advantage of the single market.

JCB (Case COMP/F1/35.918)

On 21 December, the Commission adopted a decision finding that JCB Service, which controls the
companies of the JC Bamford Group, had infringed Article 81 of the EC Treaty and consequently fining
it pursuant to Article 15(2) of Council Regulation No 17 (8). The infringements result from the
implementation of agreements and practices which have as their object the partitioning of national
markets in several Member States (the UK, France, Italy and Ireland) within the official distribution
network for JCB’s construction and earthmoving machines. That network comprises approximately
140 authorised distributors in the EC. The JCB Group’s market share in the EC is 13 % for all machines
and approximately 45 % for backhoe loaders.

The restrictive agreements and practices implemented separately or jointly between 1988 and 1998
include instructions to authorised distributors restricting sales outside allotted territories, restrictions on
purchases of machines between distributors in different Member States, bonuses and fees systems which
disadvantage out-of-territory sales, and the joint fixing of resale prices and conditions. The conditions for
exemption were clearly not fulfilled, whether under the relevant Commission block exemption
regulations (Regulation (EEC) No 1983/83 on exclusive distribution or its successor regulation,
Regulation (EC) No 2790/99 on vertical restrictions) or in the form of an individual exemption. In

¥7∂ OJ L 145, 29.6.1995. See also the evaluation report on the application of Regulation (EC) No 1475/95, adopted by the
Commission on 15 November, which can be accessed on the Directorate-General for Competition’s web site
(http://europa.eu.int/comm/competition/car).

¥8∂ IP/00/1526, 21.12.2000. 
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particular, purchasers were deprived of the possibility of taking advantage of substantial price
differentials for the same equipment between different Member States. For the purposes of setting the
fine at EUR 36.6 million, the Commission classed the infringements as very serious and long lasting.
This decision again makes it clear that the Commission will take a tough line on infringements in vertical
agreements aiming at partitioning the internal market to the detriment of distributors and, ultimately,
consumers.

Nathan (Case COMP/F1/36.516)

On 5 July, the Commission found (9) that the French company Editions Nathan and its Belgian distributor
Bricolux SA had infringed Article 81 through agreements governing the distribution in the Community
of educational material produced by Editions Nathan and purchased by day nurseries, schools and leisure
centres. The Commission had opened an investigation at the request of the French authorities, which
suspected the existence of restrictive agreements in the sector. The infringement basically involved
obstacles to parallel trade between Member States, in particular France, Belgium, Italy and Sweden, and
the fixing of resale prices and conditions of sale. Educational establishments and, indirectly, parents and
taxpayers were harmed to the extent that they were prevented from obtaining the same products cheaper
from other Member States.

Editions Nathan and Bricolux SA were found to have implemented the restrictive agreement and were
fined. Although the fines were set at a low level, among other things because the parties were genuinely
cooperative during the proceeding, the decision demonstrates that in applying its new policy on vertical
restraints, the Commission will not tolerate restrictions that cause serious harm to the single market and
consumers.

2. Authorisations

2.1. Horizontal agreements

2.1.1. Joint ventures and other forms of cooperation

Jigsaw (Case COMP/D/37.259)

Project Jigsaw is the creation by Cadbury Schweppes plc, Kimberly-Clark Ltd and Unilever of a joint
UK consumer database with a view to carrying out joint consumer marketing activities and consumer
communications. The parties took all the necessary measures to ensure that no competing activities were
involved in Project Jigsaw and that no sensitive commercial data (such as prices, costs or terms and
conditions) were exchanged.

The Commission considered that the agreement was covered by its notice on cooperation between
enterprises (10) and its notice concerning the assessment of cooperative joint ventures pursuant to
Article 85 of the EEC Treaty (11). A comfort letter was addressed to the parties on 13 April.

¥9∂ OJ L 54, 23.2.2001.
¥10∂ OJ 75 of 1968. 
¥11∂ OJ C 43, 16.2.1993, p. 2.



ANTITRUST 145

COMPETITION REPORT 2000

Ogilvy/Acxiom Notification (Case COMP/D/37.840)

The Ogilvy Group Inc. and Acxiom Corporation notified an agreement setting up a joint venture (called
Levante) to provide worldwide customer relationship management solutions. The notification was
received on 23 March and the case was closed by means of a comfort letter on 13 October.

Levante will be organised as a profit centre without separate legal identity. Each party is to provide
certain services for the Levante project. Where both parties agree in writing to treat a business
opportunity as an initiative to be undertaken collaboratively, each undertakes with the other not to pursue
that opportunity independently. During the term of the agreement and for a period of 12 months
following the date of termination thereof, in the area covered by Levante each party undertakes not to
cooperate with certain main competitors of the other party.

The market was defined as in the decision of 24 August in the WPP/Young&Rubicam merger. The
Commission concluded that all marketing communication services, such as advertising, information and
consultancy, public relations and consumer relationship management/direct marketing/event
management, belonged to a single relevant product market. International communication services (e.g.
international or worldwide advertising campaigns) could form a separate market.

The Commission found that, irrespective of the exact market definition, neither the creation of the joint
venture nor the additional agreements constituted restrictions of competition within the meaning of
Article 81(1) of the EC Treaty.

OM Stockholm & SOM Helsinki (Case COMP/D/36.408)

The notification concerned a joint market agreement between OM and SOM, two derivative exchanges
established in Sweden (OM) and Finland (SOM). The agreement sought to create a common marketplace
for trade in derivatives with stocks, stock indices and fixed income as underlying assets at the
marketplaces provided by OM and SOM and to introduce cross-clearing opportunities between members
of OM and SOM.

The relevant product market was considered to be the market for the provision of derivatives based on
equity and equity indices quoted on the ‘home’ stock exchanges of the parties. In addition, derivatives
based on fixed income assets should be added to the relevant product market according to the same line
of reasoning as for products based on equity and equity indices, i.e. fixed income products are not
interchangeable with other products for at least one group of investors (customers), namely, hedgers. The
relevant geographic market was deemed to be worldwide or at least EEA-wide.

After terminating the agreement, the parties, OM Stockholmsbörsen AB (the successor of OM
Stockholm AB) and Helsinki Securities and Derivatives Exchange, Clearing House Ltd (the successor of
SOM), informed the Commission by letter of 7 August that they were unanimously withdrawing the
notification. On the basis of that information, the case was closed.

2.1.2. Other horizontal agreements

CECED (Case COMP/F1/36.718)

On 24 January, the Commission exempted under Article 81 of the EC Treaty an agreement, notified by
the European Committee of Manufacturers of Electrical Domestic Equipment (CECED), between nearly
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all Community manufacturers and importers of domestic washing machines, aimed at reducing the
electricity consumption of those appliances (12). The parties, who together hold over 95 % of the market,
undertook to stop producing and importing the least energy-efficient machines, which accounted for
11 % of domestic washing machines sold prior to the agreement. More energy-efficient washing
machines tend to be proportionately more expensive to buy. Unlike other commitments entered into by
the parties, such as contributing to a quantified common energy efficiency objective, promoting more
advanced technologies and improving consumer awareness, the undertaking to stop production and
imports does restrict competition within the meaning of Article 81(1).

The agreement nevertheless fulfilled the conditions for exemption: more technologically advanced
washing machines were likely to replace those banned by the agreement; the energy savings achieved
indirectly reduced pollutant emissions from electricity generation, thereby benefiting society as a whole;
savings on electricity bills for individual purchasers more than compensated potentially higher purchase
costs; and the agreement did not eliminate competition on prices, washing performance, etc. This was the
Commission’s first formal decision on an agreement on phasing out production with a view to improving
the environmental performance of products (13). It illustrates how Article 81 applies to horizontal
agreements which contribute to the objectives of Community policy on the environment as set out in
Article 174 of the EC Treaty.

Eurovision (EBU) (Case COMP/C2/32.150)

The EBU notified under Regulation No 17 the ‘Eurovision system’, which governs in particular the joint
acquisition of television rights to sports events.

On 10 May, the Commission adopted a decision conditionally exempting the Eurovision system pursuant
to Article 81(3) EC from 26 February 1993 until 31 December 2005.

The European Broadcasting Union (EBU) is an association of radio and television broadcasters which in
particular coordinates television programme exchanges among its active members. In addition, within
the framework of Eurovision, active EBU members participate in the joint acquisition and sharing of
sports broadcasting rights.

The Commission basically adopted an economic approach in the analysis of the impact of the Eurovision
system within the common market. It concluded that Eurovision was sharply losing market power in
comparison with other big European media groups (Kirch, Murdoch, Mediaset, Canal+). It also found
that, in the areas where appreciable restrictions of competition persisted, such as the joint acquisition of
rights to the Olympic Games, the sublicensing schemes adopted by the EBU in 1993 and 1999 made the
Eurovision system exemptable under Article 81(3).

The Commission’s assessment of the market definition issue is particularly interesting as a precedent for
future cases in the TV sports rights field. The Commission applied the substitutability test as set out in its
notice on the definition of relevant market for the purposes of Community competition law (14).

¥12∂ OJ L 187, 26.7.2000.
¥13∂ See also Articles 3(1)(f) and 7 of Parliament and Council Decision No 2179/98/EC of 24 September 1998 on the review of

the European Community programme of policy and action in relation to the environment and sustainable development
‘Towards sustainability’ (OJ L 275, 10.10.1998).

¥14∂ OJ C 372, 9.12.1997.
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The Commission decided there was a strong likelihood that there were separate markets for the
acquisition of some major sports events, most of them international.

The Commission began by stating that sports programmes have particular characteristics; they are able to
achieve high viewing figures and reach an identifiable audience which is a special target for certain
major advertisers.

However, the Commission found that the attractiveness of sports programmes and hence the level of
competition for the associated television rights varied according to the type of sport and the type of
event. Mass sports like football, tennis or motor racing generally attracted large audiences, the
preferences varying from country to country. By contrast, minority sports achieved very low ratings.
International events tended to be more attractive for the audience in a given country than national ones,
provided the national team or a national champion was involved, while international events in which no
national champion or team was participating could often be of little interest. In the last 10 years, with
increased competition in the television markets, the prices for television rights to sports events had
increased considerably, particularly for outstanding international events such as the Football World Cup
or the Olympic Games.

The preferences of viewers determined the value of a programme to advertisers and pay-TV
broadcasters. In free-to-air television, viewers’ reactions to changes in the price of broadcasts could not
be observed directly and there was therefore no direct evidence on the price elasticity of demand. This
was also true for pay-TV, since pay-TV contracts usually involved monthly or annual payments for
bundles of channels, but not individual prices for each programme. However, where sports broadcasts
achieved the same or similar sized audiences, whether or not they were competing with simultaneously
broadcast sports events, there was strong evidence that those events could determine the subscribers’ or
advertisers’ choice of a certain broadcaster.

Indeed, data on viewer behaviour with regard to major sporting events showed that for at least some
sporting events which had been analysed, such as the Summer Olympics, the Winter Olympics, the
Wimbledon Finals and the Football World Cup, viewing behaviour did not appear to be influenced by the
coincidence of other major sports events being broadcast simultaneously, or nearly simultaneously. That
is, viewing figures for the major sports events appeared to be largely independent of whatever other
major sports were broadcast near in time to them. Therefore, the offer of such sports events could
influence subscribers or advertisers to such an extent that the broadcaster would be inclined to pay much
higher prices.

However, the Commission did not find it necessary for the purposes of this case to define the relevant
product markets precisely. Taking into account the present structure of the market and the sublicensing
rules granting access to the Eurovision sports programmes to non-EBU members, the Commission
considered that the agreements did not raise competition concerns, even on markets for the acquisition of
particular sporting events such as the Summer Olympics.

DVD Patent Licensing Programme (Case COMP/C3/37.506)

The Commission approved on 3 October an agreement whereby some of the companies that developed
the DVD (digital versatile disc) technology were to pool their respective patents. The agreement would
allow interested manufacturers to obtain a licence for all necessary DVD patents rapidly, thereby
reducing administration costs and transactions, something which should also benefit consumers. The
parties to the agreement were Hitachi Ltd, Matsushita Electric Industrial Co. Ltd, Mitsubishi Electric



148  APPLICATION OF THE COMPETITION RULES IN THE EUROPEAN UNION

COMPETITION REPORT 2000

Corp., Time Warner Inc. and Toshiba Corp.  The agreement consisted of a ‘patent pool’ for patents
covering applications of DVD technology.

A DVD is the same size as a compact disc, but has more than seven times its capacity. By using
compression technology, a DVD disc can store video and audio signals as well as computer data and
software, allowing a single DVD-video disc to hold a two-hour feature film. Certain holders of essential
patents (15) agreed to license their patents through a single non-exclusive and non-discriminatory
licensing programme to be administered by Toshiba Corporation of Tokyo, Japan.

The companies submitted the agreement to the Commission in May 1999. The investigation carried out
by the Commission’s competition departments found that this patent pool would help promote technical
and economic progress by allowing quick and efficient introduction of the DVD technology. It was also
found that the agreement did not contain unnecessary or excessive restrictions on competition. The
Directorate-General for Competition therefore considered that the pool had beneficial effects for the
consumer. The programme was cleared by means of a comfort letter under Article 81(3) of the EC
Treaty.

A consortium of 10 companies, which also include Philips, Sony, Pioneer and Thomson, jointly
developed the DVD technology. The first three have also pooled their patents, while Thomson has
apparently decided to license its patents alone.

Further details of the notification of the DVD licensing programme were published in the Official
Journal on 27 August 1999 (OJ C 242, 27.8.1999, p. 5).

Biffpack, Difpak and Wastepack (Cases COMP/36.557, 36.562 and 36.712)

On 14 December, the Commission approved by way of a comfort letter the membership agreements of
three packaging waste compliance schemes, Biffpack, Difpak and Wastepack, set up in the UK to
discharge the recovery and recycling obligations of their members. The obligations are imposed by UK
legislation implementing the requirements of the EU directive on packaging and packaging waste
(94/62/EC).

Notwithstanding the relatively small market shares of the notifying schemes, the Commission concluded
that, by virtue of their network effect, the membership agreements restricted competition to an
appreciable extent because they obliged members to transfer the totality of their obligations in respect of
all materials to the scheme in question. This ‘all or nothing’ approach, which was imposed by the
relevant legislation, prevented all compliance schemes from competing against one another on a
material-specific basis and also restricted the freedom of choice available to the obliged undertakings.

The Commission noted, however, that an ‘all or nothing’ approach continued to be necessary in the UK if
compliance schemes generally were to secure sufficient funding to invest further in the UK’s collection
and/or reprocessing infrastructure. This was considered essential if members’ obligations were to be
fulfilled in the future. The Commission therefore concluded that the conditions laid down in Article 81(3)
had been fulfilled. A similar line was taken by the Commission in 1998, when it approved the
membership agreements of Valpak, the largest compliance scheme currently operating on the UK
market.

¥15∂ Hitachi Ltd, Matsushita Electric Industrial Co. Ltd, Mitsubishi Electric Corporation, Time Warner Inc., Toshiba
Corporation and Victor Company of Japan, Limited. 
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2.2. Vertical agreements

BIAC + BSS (Case COMP/D/37.544)

This case concerned an agreement concluded between BIAC, the operator of Brussels airport, and
Belgian Sky Shops (BSS), the operator of certain shops at Brussels and Deurne airports, following the
abolition of duty-free allowances for intra-Community travellers on 1 July 1999.

The aim of the agreement was to set up a single pricing system for the sale of non-excisable products (i.e.
goods other than tobacco products, wines and spirits). BSS undertook to sell its products in the transit
area to intra-Community travellers at the same prices as to other travellers, by paying the VAT itself. In
return, BIAC was to reduce the charge paid by BSS for the use of the airport infrastructure and the
concession fee in proportion to the amount of VAT applicable. According to the parties, the agreement
was intended to safeguard the economic viability of sales in the transit area of Brussels airport while
respecting the abolition of duty-free sales for intra-Community travellers by offering them the same
advantages as before.

The Commission took the view that the agreement consisted in directly or indirectly fixing prices within
the meaning of Article 81(1) of the EC Treaty, but could be exempted. A comfort letter was sent to the
parties on 15 December 1999.

Inntrepreneur and Spring (Cases COMP/F3/36.456 and 36.492)

On 29 June, the Commission adopted a decision granting negative clearance to The Grand Pub Company
(GPC), a UK non-brewing pub company, in respect of the standard tenancy agreements (leases) between
GPC and its retail outlets selling alcoholic beverages for consumption on and off the premises
(essentially pubs) (16).

At the time of notification, GPC was among the largest of the non-brewing pub companies in the UK.
Altogether, these pub companies accounted for around 11 % of total beer consumption in the UK on-
trade in 1997. In February 1998, GPC notified to the Commission its ‘upstream’ beer supply agreements
with some 15 different brewers. The Commission immediately issued a negative clearance comfort letter
because these agreements did not contain any restriction on GPC’s sourcing policy. GPC also notified the
‘downstream’ leases between it and the independent operators of its pubs. The June 2000 decision dealt
with these leases only.

The Commission found no grounds for action under Article 81(1) of the EC Treaty with regard to these
downstream leases, largely owing to GPC’s status as an independent intermediary between the brewers
and the retail outlets, combined with the non-restrictive nature of GPC’s upstream agreements with the
brewers. For these reasons, the Commission’s analysis differed from its previous decisions relating to the
pub leases of UK brewers (17).

The GPC leases contain two main restrictions. First, an exclusive purchasing and non-compete clause,
which has the effect of obliging the pub operator to purchase all his beer from GPC (the ‘beer tie’). This
is subject to what is known as a guest beer provision, which enables the pub operator to buy one cask-

¥16∂ OJ L 195, 1.8.2000.
¥17∂ See the Commission exemption decisions addressed to Scottish & Newcastle (OJ L 189, 19.7.1999), Bass (OJ L 186,

19.7.1999) and Whitbread (OJ L 88, 31.3.1999).
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conditioned beer from a third-party supplier. Secondly, the pub operator undertakes not to advertise
goods supplied by third parties in a proportion which is higher than the share of sales of those goods
relative to the total turnover of the pub (the ‘advertising clause’).

The Commission’s reasoning for clearing the beer tie under Article 81(1) was based on straightforward
application of the Court’s Delimitis judgment (18). In this preliminary ruling, the Court clarified the scope
of Article 81(1) with regard to brewery contracts pursuant to which pubs deal exclusively with a single
brewer. The Court held that a beer supply agreement was prohibited by Article 81(1) if two cumulative
conditions were met: first, the relevant market had to be foreclosed, making it difficult for competing
brewers to enter the market or increase their market share; second, the agreements in question had to
make a significant contribution to that foreclosure. As these two conditions are cumulative, agreements
will fall outside Article 81(1) if just one of the conditions is not present.

The decision focused on the second condition laid down by the Delimitis test. Regardless of whether the
UK beer on-trade market was foreclosed (the first condition), the leases would not fall within
Article 81(1) if they did not contribute significantly to any such foreclosure. The Commission found that
they did not. In this respect, the decision emphasised first of all that GPC’s pubs were tied to a non-
brewing wholesaler, which operated a multi-sourcing and periodic tendering purchasing policy. By
November 1999, GPC had purchasing contracts with 18 brewers, none of which contained minimum
purchase obligations. In other words, GPC was not tied in any way to any of its suppliers. It followed that
GPC acted as a gateway to the UK on-trade market for a substantial number of brewers and,
theoretically, for all other national or foreign brewers (subject, of course, to the practical limits as to the
number of product lines that a pub company can stock and distribute efficiently to its tied outlets). The
Commission observed that it was actually easier for brewers to conclude an agreement with a single
wholesaler and thereby obtain access to all the outlets tied to that wholesaler than to conclude agreements
with each individual retail outlet. All in all, the Commission found that the tied leases of a pub company
which were not tied ‘upstream’ to any brewer were more likely to enhance the competitive structure of
the market than to contribute (let alone significantly contribute) to any foreclosure.

As to the advertising clause, the Commission recognised that this had a negative impact on the sale of
beers other than those supplied by GPC (in particular the guest beer). In fact, the letter of this clause
would make advertising for such beers impossible, as the clause requires the advertising to be
proportional to their share of the pub’s turnover, which by definition is initially zero, as the beers are
new. However, the Commission found that the terms of the beer tie already enabled GPC to exclude
third-party beers (by adding them to GPC’s price list as a specified beer). Since the beer tie had been
found to fall outside the scope of Article 81(1), it followed that the advertising clause which made the
advertising of such third-party beers impossible did not fall within Article 81(1) either.

2.3. Dominant positions

Landing fees in Spain (Case IV/35.737)

The Spanish airport authority, AENA, which is a public enterprise, has been granted the exclusive right
to administer the airport infrastructure of all 41 commercial airports in Spanish territory. In return for the
services provided in connection with the landing and take-off of planes, a fee has to be paid by the
airlines. The levels of landing fees as well as the differentiation of tariffs are laid down by royal decrees
and by law. Spanish law distinguishes between domestic, intra-Community and extra-Community

¥18∂ Case C-234/89 Stergios Delimitis v Henninger Bräu [1991] ECR I-935. 
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flights. For every category of airports and for every weight category of planes, landing fees are higher for
intra-Community flights than for domestic ones. As a second measure, the law grants discounts
according to the number of landings per month at a specific airport. The largest discounts are available
only for airlines that have more than 200 landings per month.

Rebates as such are a normal business practice if offered by a company which is not dominant. They may
only become a problem if granted by a dominant firm. The latter can use discounts to distort competition
in the market. A dominant firm is required to treat its clients equally as long as the transactions are
comparable. Hence, there must be an objective justification for any difference in treatment of its various
clients by an undertaking in a dominant position.

Although the discounts offered by AENA apply to all airlines, domestic airlines in fact benefit
considerably more than foreign ones. Only Spanish airlines, namely Iberia, Binter Canarias, Spanair, Air
Europa and Air Nostrum, benefit from the largest category of discounts available. In 1999, Iberia alone
received about 62 % of all discounts on landing fees granted by AENA.

There is no objective justification for this difference in treatment. The services provided by AENA, such
as approach control and use of apron areas, require the same work irrespective of the individual airline.
In the case of landing and take-off services, economies of scale do not exist. The Commission therefore
concluded that, by applying the discounts as described above, AENA treats airlines differently without
objective justification. It thereby imposed on some of them a competitive disadvantage, which
constitutes an abuse of a dominant position. A similar reasoning applies to the differentiation of tariffs
depending on whether the flight is domestic or intra-Community. Also in this case the effect is to treat
airlines differently for the provision of equivalent landing and take-off services. This places airlines
operating European Economic Area (EEA) services at a competitive disadvantage in comparison with
airlines providing domestic services.

On 26 July, the Commission therefore adopted a decision finding against the system of landing fees
applied at Spanish airports on the grounds that they discriminate in favour of national airlines.

3. Rejections of complaints

I.W./Skandia (Case COMP/D/37.552)

The complaint concerned insurance terms for cars imported into Sweden. The owners of some models of
imported cars must equip their cars with additional safety devices, if not already fitted, to qualify for
certain car insurance policies on top of the compulsory third-party insurance.

According to information requested, Skandia and other companies had collaborated in a joint project
seeking measures to reduce car thefts and had examined official statistics from the Swedish National
Police Board and Central Car Register to identify risk-prone car models. The project highlighted the
problems related to some imported cars. The additional requirements had therefore become necessary,
according to the insurers.

The Commission departments had no reason to believe that this was not the case. It appeared that the
requirements in question had been introduced as countermeasures against car thefts. Official statistics
showed that those models of directly imported cars ran a higher risk of being stolen than other cars.
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Moreover, the number of directly imported cars had substantially increased over the past few years in
Sweden.

Without further evidence that the companies had agreed to restrict competition within the meaning of
Article 81(1) of the EU Treaty, such cooperation could not be considered an infringement of the
competition rules. On the basis of the information supplied and after an initial analysis of the market, no
ground for further investigation was found.

Elonex/Microsoft (Case COMP/C3/37.753)

This case was opened on 17 December 1999 as a result of a formal complaint by Elonex plc of the UK
against Microsoft Corporation. Elonex is a manufacturer of personal computers (PCs) which sells to
several EU countries and Israel. Elonex alleged that Microsoft was abusing its dominant position in the
market for PC operating systems by imposing unfair conditions in the licence agreements that it signs
with its original equipment manufacturers (OEMs), including Elonex. It furthermore alleged that these
agreements collectively formed a type of patent pool which distorted competition in the market for PC
products.

The great majority of PCs are bought by consumers with pre-installed operating system software. This
means that it is essential for PC manufacturers to enter into licensing agreements with providers of PC
operating system software. In this latter market, Microsoft has an extremely strong position estimated at
between 80 % and 95 % market share.

Elonex claimed that Microsoft violated both Articles 81 and 82: according to Elonex, Microsoft imposed
an OEM licence agreement on it which effectively forced Elonex to grant its intellectual property rights
to Microsoft, its subsidiaries and all its other licensees without receiving any royalties in return (a so-
called grant-back clause without consideration). It claimed that this agreement allowed other Microsoft
licensees (many of which are direct competitors of Elonex) to appropriate Elonex’s patented technology
(power saving systems for PC monitors) for free. It furthermore claimed that such a patent pool enforced
by Microsoft’s market power acted to reinforce Microsoft’s market position by creating preferential links
between Microsoft and its network of licensees, to the exclusion of other market players.

Following receipt of the complaint, an Article 11 letter was sent to Microsoft requesting further
information on the OEM licence agreements. Microsoft responded by stating that the licence agreements
did not have the effect alleged by Elonex and that they covered only intellectual property rights that
might be used in the licensed software (i.e. Windows) and not products that might be produced by other
licensees of Microsoft. Since Elonex has not provided any evidence to contradict Microsoft’s
interpretation, the case has now been closed.

DSF/European Broadcasting Union (EBU) (Case COMP/C2/35.629)

Telecinco/European Broadcasting Union (EBU) (Case COMP/C2/36.174)

The German television broadcaster DeutschesSportFernsehen (DSF), which operates a special-interest
sports channel, lodged a complaint against the EBU on 28 June 1995. The complaint was directed against
the joint acquisition of broadcasting rights to sports events within the framework of the Eurovision
system. Furthermore, the complainant argued that the German EBU members had abused a dominant
position in breach of Article 82 of the EC Treaty when sublicensing broadcasting rights acquired in the
Eurovision system by demanding excessive prices for these rights.
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The Spanish commercial television broadcaster Telecinco lodged a complaint on 23 July 1996 against
the joint acquisition of broadcasting rights to sports events by the EBU members within the framework of
the Eurovision system.

Previously, the Commission had exempted the Eurovision system on 11 June 1993 (19). The Court of First
Instance annulled that decision in a judgment it handed down on 11 July 1996 (20).

Both complainants argued that the Eurovision system infringed Article 81(1) of the EC Treaty and could
not be exempted pursuant to Article 81(3).

As the Commission came to the conclusion that the Eurovision system fulfilled the conditions of Article
81(3), it adopted a new exemption decision on 10 May 2000. Consequently, the Commission rejected the
complaints of DSF and of Telecinco by formal decisions of 7 July 2000.

It rejected DSF’s complaint also in so far as an infringement of Article 82 was alleged, in particular
because the sublicensing rules, which are a condition for the exemption of the Eurovision system,
provide for an arbitration procedure in the event of a disagreement concerning the prices of the
broadcasting rights and DSF had not sought such an arbitration decision.

Notification by UEFA of ticket sales arrangements for the 2000 European 
Football Championships (Case COMP/37.424)

On 7 June, the Commission approved by way of a comfort letter UEFA’s notified arrangements relating
to the sale of entry tickets for the 2000 European Football Championships in Belgium and the
Netherlands (‘Euro 2000’).

In assessing UEFA’s notified arrangements, and bearing in mind its recent decision finding against the
local organising committee of the 1998 Football World Cup in France (21), the Commission was
particularly concerned to ensure that UEFA’s proposals offered consumers throughout Europe the
opportunity to obtain entry tickets on a fair and equitable basis. In this respect, the Commission noted
that UEFA’s proposals provided for the sale of entry tickets to European consumers under genuinely
non-discriminatory conditions and approved the arrangements accordingly.

While it was assessing the notification, the Commission received a complaint alleging abuse by UEFA of
its dominant position in breach of Article 82 of the EC Treaty on the ground that it had refused to allow
the event’s local organising committee to supply corporate hospitality packages to third-party ticket
agencies for resale. Applying the case-law of the Court of Justice (22), the Commission concluded that
even if UEFA held a dominant position in the market for corporate hospitality sales, which was not in
any event certain, UEFA’s refusal to deal with third-party agencies could constitute an abuse of its
dominant position only if the supply of corporate hospitality packages for the event was indispensable to
the continuation of those agencies’ business activities. As that essential condition was not fulfilled, the
complaint was rejected.

¥19∂ OJ L 179, 22.7.1993.
¥20∂ Joined Cases T-528/93, T-542/93, T-543/93 and T-546/93 Metropole Télévision SA and Reti Televisive Italiane SpA and

Gestevisión Telecinco SA and Antena 3 de Televisión v Commission [1996] ECR II-649.
¥21∂ OJ L 5, 8.1.2000.
¥22∂ Oscar Bronner GmbH & Co v Mediaprint Zeitungs- und Zeitschriftenverlag GmbH & Co. KG, Mediaprint

Zeitungsvertriebsgesellschaft mbH & Co. KG and Mediaprint Anzeigengesellschaft mbH & Co. KG. [1998] ECR I-7791.
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4. Settlements

Gas Natural–Endesa (Case 37.542)

On 27 March, the Commission announced its decision to close its investigation of the long-term gas
supply agreement entered into by the Spanish gas company Gas Natural, which belongs to the Repsol-
YPF group of companies, and the Spanish electricity generator Endesa after both parties had modified
the terms of their agreement in response to the competition concerns raised by the Commission in a
warning letter (23).

In that warning letter, the Commission informed the companies that the original supply agreement could
constitute an infringement of Article 82 of the Treaty as it had the effect of reinforcing the already
existing dominant position of Gas Natural in the Spanish gas market. The Commission’s concerns in
relation to the contract were basically the following:

— The creation of barriers to entry into the liberalised Spanish gas market. Endesa, through this
contract, was basically covering all its gas requirements for the foreseeable future. At the same time,
potential entrants were losing an attractive client in terms of volumes, as electricity generators are
among the larger gas consumers. Entry of new competitors was thereby going to be rendered more
difficult. The subsequent foreclosure effect in the Spanish market could have substantially hindered
the ongoing liberalisation of the European gas market.

— The restriction on the resale of the gas covered by the contract led to segmentation of the Spanish
gas market. The original agreement also had the effect of limiting the competitive position of Endesa
in the gas market, where it is at present a small player, since it was not allowed to resell the
competitive gas purchased from Gas Natural for electricity generation, while Gas Natural committed
itself in a separate agreement to supplying gas for resale at a different price. Price differentiation
according to the final use of the gas and resale prohibition is the classic behaviour of incumbent
firms when market liberalisation starts. Lowering prices to customers that are likely to attract new
entry while maintaining a higher price level in other segments of the market (market segmentation)
certainly helps to artificially reinforce the market position of incumbent firms (such as Gas Natural).

— Discrimination against other Spanish gas purchasers. Some of the clauses of the original agreement
could be interpreted as having the effect of affording Endesa better treatment than other future
clients of Gas Natural.

After the Commission had made known its concerns, Gas Natural and Endesa, in a cooperative spirit,
proposed some amendments to the gas supply contract in order to eliminate the Commission’s concerns
and avoid formal infringement proceedings. Their proposals were basically the following:

— A substantial reduction (of around 25 %) in the gas volumes covered by the contract in order to free
part of Endesa’s purchasing capacity and thus ensure that it remained a customer in the gas market.
Accordingly, Endesa will need to purchase more gas in the future, thus attracting new suppliers and
bringing more competition to the Spanish market. In this case, the Commission considered that the
volumes that will become free are large enough to attract new entry.

¥23∂ See IP/00/297, 27.3.2000.
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— Reduction of the long-term duration of the supply contract by one third in order to avoid excessive
long-term dependence of the customer on the supplier. Thus, the contract will not exceed 12 years in
the plateau period.

— Gas Natural will not require Endesa (or any other electricity generator in future contracts) to use the
gas for electricity generation purposes only once supplies reach the plateau level. Thus, Endesa
becomes free to resell the gas.

— Modification of other clauses of the agreement that could have the effect of discriminating in favour
of Endesa compared to other gas customers.

In view of the commitments given by the parties, the Commission decided not to pursue its
own-initiative action against Gas Natural.

Statkraft/Elsam — Interconnector capacity (Case COMP/E/37.125)

Imports are a crucial source of competition in the liberalised energy sector, and they can only be achieved
through interconnectors which link the networks of neighbouring high-voltage electricity grids.
Accordingly, access to cross-border interconnectors is a prerequisite for the emergence of a functioning
internal market in electricity (24). The opening-up of electricity markets to competitors from other
Member States is increasingly leading to a new pattern of electricity trade across national borders. Some
of the interconnectors between Member States have become congested as a result.

In this respect, an increase in the scope for import competition for electricity in northern Europe has been
achieved. This emerged during Commission scrutiny of agreements for the reservation of capacity on the
interconnectors linking Norway, western Denmark and northern Germany. After the Commission had
voiced its concerns, Statkraft, E.ON and Elsam agreed to free capacity on key electricity cables linking
the high-voltage electricity grids of Scandinavian countries to Germany.

Originally, the Commission received notification of a long-term reservation agreement for 60 % of the
total capacity of the only cable connecting western Denmark and Norway (the Skagerrak cable) for the
benefit of the Norwegian electricity producer Statkraft and the dominant electricity producer in western
Denmark, Elsam. This agreement was to run for another 20 years.

Furthermore, the remaining 40 % of the capacity of the Skagerrak cable was also covered by a long-term
reservation agreement between Statkraft and the German electricity producer and distributor E.ON. This
agreement also included the reservation of transit capacity through the western Danish network and of
some 34 % of the capacity of the Danish/German interconnector towards Germany. The reservation was
to last for 25 years from 1998.

Together, these agreements blocked 100 % of the available transmission capacity between Norway and
Denmark, and around 34 % of capacity at the Danish/German border. The two purchasing parties, E.ON
and Elsam, enjoy very strong positions in their respective markets.

¥24∂ See also 1998 competition report, point 127, where the role played by interconnectors in competition has already been
discussed.
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The Commission found indications that the lack of open capacity on both the Skagerrak cable and the
Danish/German interconnectors was creating distortions in the trade between Norway, western Denmark
and Germany.

Doubts about the compatibility with competition law of the long-term reservation agreements on the
Skagerrak cable and on the Danish/German border were expressed by the Commission to the parties.
These competition concerns had also been taken up in the course of the VEBA/VIAG merger procedure,
prompting E.ON to abandon its reservation of capacity on the Skagerrak cable and on the
Danish/German interconnector.

Subsequently, the Statkraft/Elsam agreement reserving 60 % of capacity on the Skagerrak cable was also
amended in order to free up the total capacity of the Skagerrak cable from January 2001.

The parties’ amendments were subject to approval by regulatory authorities and the changes became
effective in January 2001.

Telefónica/Sogecable/AVS II (Case COMP/C2/37.652)

On 17 June 1999, Sogecable SA, Gestión de Derechos Audiovisuales y Deportivos SA (Gestsport) and
Canalsatélite Digital SL (Canalsatélite), on the one hand, and Telefónica Media SA, Gestora de Medios
Audiovisuales Fútbol SL (GMAF) and Distribuidora de Televisión Digital SA (Vía Digital), on the other,
concluded an agreement on the exploitation of broadcasting rights to the ‘Liga española’ and ‘Copa del
Rey’ championship football matches. Canalsatélite and Gestsport are controlled by Sogecable, while
GMAF and Vía Digital are controlled by Telefónica Media, which belongs to the Telefónica group. 

On 30 September 1999, the above-mentioned agreement was notified pursuant to Article 4 of Council
Regulation No 17.

The agreement relates to the Spanish pay-TV market and the common strategy between Telefónica and
Sogecable (Canal+ Spain) for exploiting the most important national football rights in the context of their
joint venture Audiovisual Sport.

In short, under the agreement signed on 17 June 1999 Telefónica and Telefónica’s cable subsidiaries
obtained from Sogecable the possibility of exploiting the Spanish First League pay-per-view rights held
exclusively by Sogecable. In exchange, Sogecable obtained the possibility of exploiting jointly with
Telefónica the rights to Champions League matches recently acquired by Telefónica.

Sogecable and Telefónica confirmed that they would cooperate in the exploitation of football
broadcasting rights through their joint venture Audiovisual Sport. Audiovisual Sport determined the
conditions for the exploitation of the rights and in particular the prices of the pay-per-view football
matches to be broadcast by Sogecable, Telefónica and third-party broadcasters.

Almost all the Spanish pay-TV broadcasters which are in competition with Telefónica and Sogecable
lodged complaints pursuant to Articles 81/82 EC on the grounds of the foreclosure effects of the
agreement and alleged price fixing. A Spanish football club also lodged a complaint on the basis of the
joint acquisition of football rights by Telefónica and Sogecable.
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The Commission addressed a statement of objections to the parties on 11 April, pursuant to Article 15(6)
of Regulation No 17, with a view to lifting the immunity from fines enjoyed by Telefónica and
Sogecable.

Following the statement of objections, the parties granted access to the relevant football rights to the new
cable and digital terrestrial television entrants in the Spanish market by signing sublicensing contracts.
Equally importantly, the parties modified the notified agreements and formally guaranteed in the
contracts signed with the competitors that the broadcasters would be free to set the prices of the pay-per-
view football matches to be offered to Spanish viewers.

The new entrants in the Spanish pay TV market have obtained access to almost the full package of
Spanish First League football in pay-per-view. They will therefore have a much better chance to compete
effectively with Telefónica and Sogecable. Since September 2000, when the new football season started,
football matches have been offered not only on the satellite segment (Telefónica and Sogecable) but also
on the digital terrestrial (Quiero Televisión) and cable segments (AOC and Cableuropa). Quiero
Televisión and AOC have withdrawn their complaints.

Spanish viewers have obtained better coverage of the football events (‘fútbol para todos’). All
competitors and delivery systems are now offering almost all the Spanish First League in pay-per-view.

The early days of September 2000 in Spain were marked by fierce competition between the different
pay-TV players to offer the best football matches and, therefore, gain more subscribers. However, in
order to assess whether the parties’ concessions led to real price competition and eventually to a lasting
reduction in the prices paid by viewers it was important to look not only at the promotions for recruiting
new subscribers but also at the prices charged to existing subscribers. In this respect, there were already
indications that prices were actually being significantly reduced. Vía Digital reduced prices in September
for its subscribers to the ‘Vía Total’ package by 20 %, if they had been subscribers for more than one
year, and by 10 % for subscriptions dating from less than one year. Quiero TV launched in October a
new system of points for buying a group of pay-per-view football matches. This system amounted to a
reduction of almost 50 % in the prices previously charged in Spain.

The Commission closed the Article 15(6) proceedings in November but is continuing to assess the
Audiovisual Sport system under Article 81 EC.

Distribution of Nintendo consoles and products (Case COMP/C3/36.321)

The Commission decided on 25 April to open formal proceedings against Nintendo Co. and seven other
companies that distribute Nintendo products, namely Linea GIG SpA, Itochu Corporation, Concentra
Lda, Bergsala AB, Nortec SA, CD-Contact Data GmbH and John Menzies plc.

The case concerns the distribution of Nintendo products by Nintendo. Nintendo produces various types
of game consoles and games compatible with those consoles. The products concerned are the ‘static’
NES and SNES consoles, now superseded by the N64 game console, and the ‘hand-held’ Game Boy.
Nintendo has developed and marketed numerous games for each of these consoles.

The Commission claims that the companies partitioned the single market. Each company was given a
national territory within the European Union to distribute Nintendo products and was under the
obligation to prevent parallel exports from its territory, primarily by imposing export bans and controls
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on its retail and wholesale customers. The companies collaborated intensively to find the source of any
parallel trade. Companies that allowed parallel trade to occur were sanctioned.

The Commission is also accusing Nintendo of restricting price competition by making it more difficult
for retailers to engage in price competition in France and Belgium. This restriction involved the use of
national laws regarding loss leading and retroactive rebates, which, unlike cash rebates, are not taken into
account when establishing whether goods have been sold at below cost. This scheme was possible
because, as parallel trade was restricted but also as a result of tying practices, retailers had no sources of
supply offering different trading conditions, such as cash rebates, other than Nintendo’s distributing
subsidiaries in those territories.

The investigation into Nintendo’s distribution practices started in 1995. According to the Commission,
the infringements continued despite the fact that Nintendo knew of the investigation. Eventually, the
investigation was speeded up when some of the companies started to cooperate with the Commission and
provided essential evidence.

After having received the replies to the statement of objections, the Commission is drafting a final
decision, expected during 2001.

Sun/Microsoft (Case COMP/C3/37.345)

On 3 August, the Commission, on the initiative of Commissioner Mario Monti, sent a statement of
objections to Microsoft for allegedly abusing its dominant position in the market for personal computer
operating systems software by leveraging this power into the market for server software. The
Commission’s action follows a complaint by American software company Sun Microsystems that
Microsoft breached EU antitrust rules by engaging in discriminatory licensing and refusing to supply
essential information on its Windows operating systems.

Microsoft has a market share of about 95 % in the market for personal computer (PC) operating systems
(OS) and thus enjoys practically undisputed market dominance. Most PCs today are embedded into
networks controlled by servers. Interoperability, i.e. the ability of the PC to talk to the server, is the basis
for network computing. Interoperability can function only if the operating systems running on the PC and
on the server can talk to each other through links, or ‘interfaces’. Sun Microsystems alleged that the near
monopolistic position of Microsoft in the PC operating system market created an obligation on Microsoft
to disclose its interfaces to enable interoperability with non-Microsoft server software. The Commission
was given evidence that Microsoft did not carry out its obligation to disclose sufficient interface
information about its PC operating system. The Commission believes that Microsoft gave information
only on a partial and discriminatory basis to some of its competitors. It refused to supply interface
information to competitors like Sun Microsystems (25).

Microsoft submitted its response to the statement of objections on 17 November. The response extends
over some 12 000 pages arranged in 25 large folders. In substance, Microsoft states that the allegations of
violating European competition law are contradicted by the fact that enterprises in Europe have networks
in which Windows clients work well with non-Windows servers, including Sun’s Solaris servers.
Interoperability between Windows clients and non-Windows servers exchanging information and
making use of such information is currently commonplace in European corporate networks. The

¥25∂ For further information, see Commission press release IP/00/906 of 3.8.2000, which can be accessed on the Internet
(http://europa.eu.int/rapid/start/).
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statement of objections relied on a definition of interoperability that went beyond the definition of the
1991 software directive (91/250/EEC). The remedy outlined in the statement of objections would create
risks for technology policy in the European Union.

In its preliminary review of the response, the Commission does not follow Microsoft’s line of argument
but believes that it is correctly interpreting the scope of application of its own software directive. The
Commission is opposed to Microsoft’s narrow interpretation in the sense of minimal interoperability. It
holds that a dominant company with such a degree of control over the PC operating software market has
a legal obligation to give sufficient interface information to its competitors to allow for a level playing
field in the area of information technology.

The Commission decision is expected for 2001.

Groupement des Cartes Bancaires
(Cases COMP/32.746, 35.700, 35.859 and 37.260)

On 30 October, the Commission sent a comfort letter to Groupement des Cartes Bancaires concerning a
number of internal rules and decisions which it had notified, the earliest of which dated from 1988 and
the most recent from 1998 (for further details, see Part One, points 205–8).

5. International cooperation

Air France/Sabre (Case IV/36.488)

In July, the Commission closed its investigation into Air France for alleged discrimination against Sabre,
an American computerised reservation system (CRS), after the French airline agreed to a code of good
behaviour offering Sabre terms equivalent to those offered to the Amadeus system it partly owns, as well
as to other CRSs. The successfully conducted investigation was the first to have been initiated by a
request from the United States Department of Justice made in accordance with a bilateral cooperation
agreement between the European Union and the United States.

Sabre and Amadeus are computerised reservation systems which facilitate the sale of air tickets and
related services. Sabre was until recently controlled by US carrier American Airlines, while Amadeus is
owned by Air France, Germany’s Lufthansa, Spain’s Iberia and Continental Airlines of the United States.

The investigation was prompted by a complaint, originally filed with the American Department of Justice
(DoJ), alleging that a number of companies linked to Amadeus (including Air France, Iberia, Lufthansa
and SAS) had abused the dominance which they enjoyed in their respective markets. The allegations
concerned essentially the airlines’ failure to provide Sabre with the same comprehensive and timely
flight information as they provided to Amadeus, and their failure to offer to Sabre the same technical
possibilities such as online confirmation of bookings.

Invoking for the first time the ‘positive comity’ mechanism provided for in the EU–US competition
cooperation agreement, the DoJ asked the Commission to investigate the allegations under EU
competition rules. Positive comity makes it possible for the US competition authorities to request the
Commission to investigate anticompetitive conduct allegedly taking place in Europe, and vice versa.
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After a preliminary investigation, the Commission opened formal proceedings against Air France in
March 1999. Subsequently, however, Sabre concluded a ‘code of good behaviour’ with Air France. This
code, which consists of reciprocal undertakings, commits the parties to ensuring equal treatment between
CRSs and airlines, thereby addressing the Commission’s concerns. The code also provides for regular
exchange of information and technical developments.

The Commission’s investigation threw up no evidence of discrimination by Lufthansa, Iberia and SAS.
Sabre has, however, concluded similar codes of good behaviour with Lufthansa and SAS. These codes
also provide for cooperation in dealing with such threats as abusive booking practices by travel agents.
All the airlines have declared their readiness to deal on equivalent terms with any other CRS.

B — New legislative provisions and notices
adopted or proposed by the Commission

C — Formal decisions pursuant to Articles 81, 82 and 86 of the EC Treaty

1. Published decisions

Title Date Publication
Communication on unbundled access to the local loop 26.4.2000 OJ C 272, 23.9.2000, p. 55
Voice on the Internet 20.12.2000 OJ C 369, 22.12.2000, p. 3
Draft competition directive (telecoms) 12.7.2000 OJ C 96, 27.3.2001, p. 2
Commission Regulation (EC) No 2658/2000 on the 
application of Article 81(3) of the Treaty to categories 
of specialisation agreements

29.11.2000 OJ L 304, 5.12.2000, p. 3

Commission Regulation (EC) No 2659/2000 on the 
application of Article 81(3) of the Treaty to categories 
of research and development agreements

29.11.2000 OJ L 304, 5.12.2000, p. 7

Commission notice — guidelines on the applicability 
of Article 81 to horizontal cooperation agreements

29.11.2000 OJ C 3, 6.1.2001, p. 2

Published decisions Date of decision Publication
CECED (Case 36.718) 24.1.2000 OJ L 187, 26.7.2000, p. 47
Eurovision (Case 32.150) 10.5.2000 OJ L 151, 24.6.2000, p. 18
FETTCSA (Case 34.018) 16.5.2000 OJ L 268, 20.10.2000, p. 1
Amino acids (Case 36.545) 7.6.2000
Inntrepreneur (Case 36/456) & Spring (Case 36.492) 29.6.2000 OJ L 195, 1.8.2000, p. 49
Spanish Airports (Case 35.737) 26.7.2000 OJ L 208, 18.8.2000, p. 36
Nathan/Bricolux (Case 36.516) 5.7.2000 OJ L 54, 23.2.2001, p. 1
Opel Nederland (Case 36.653) 20.9.2000 OJ L 59, 28.2.2001, p. 1
Soda ash — Solvay-CFK 13.12.2000 IP/00/1449, 13.12.2000
Soda ash — Solvay 13.12.2000 IP/00/1449, 13.12.2000
Soda ash — ICI 13.12.2000 IP/00/1449, 13.12.2000
JCB (Case 35.918) 21.12.2000 IP/00/1526, 21.12.2000
Italy — New postal services 21.12.2000 OJ L 63, 3.3.2001, p. 59
Unisource (Case 36.841) 29.12.2000 OJ L 52, 22.2.2001, p. 30
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2. Other formal decisions (26)

Rejections of complaints by decision27

D — Cases closed by comfort letter in 2000 

¥26∂ Not published in the Official Journal.

Case No (COMP/) Name Date of decision
35.855 Moreno/Landis & Gyr 5.1.2000
36.648 Elsimet/Lava 7.1.2000
35.979 ESAT 18.1.2000
37.281 Alile/OUP 19.1.2000
35.266 WFSGI/FIFA 29.2.2000
34.811 SIC/Radiotelevisão Portuguesa 7.3.2000
36.174 Telecinco/EBU 11.7.2000
35.629 Deutsches Sportfernsehen/EBU 11.7.2000
36.060 Röwe/Audi 21.12.2000

¥27∂ 1  = Negative clearance 81(1) or 82
2  = Individual exemption 81(3)
3  = Conformity with notice/block exemption

Case No (COMP/) Name Date of closure Type of comfort 
letter ¥27∂

 36.447 SweFerry + DSB 4.1.2000 1
 36.340 ICWP — own-initiative proc. 5.1.2000 1
 36.535 CIA 6.1.2000 1
 36.325 Germany (Art. 90, Dir. 96/19) — own-initiative 

proc.
7.1.2000 1

 37.139 APB + SMC — own-initiative proc. 7.1.2000 1
 35.956 Equiform/APB 10.1.2000 1
 37.566 Medical Systems + Dräger + 1 10.1.2000 2
 37.618 SCH + GDM 10.1.2000 1
 36.648 Elsimet/Lava 12.1.2000 1
 36.590 Hewlett-Packard 14.1.2000 1
 37.698 APB 14.1.2000 1
 37.089 ORF — own-initiative proc. 17.1.2000 1
 36.794 Ireland — own-initiative proc. 21.1.2000 1
 35.979 ESAT/Telecom Eireann 24.1.2000 1
 37.281 Alile/OUP 24.1.2000 1
 36.502 Landing fees in Austria — own-initiative proc. 28.1.2000 1
 35.325 Aero Lloyd/German airports 31.1.2000 1
 35.491 La Poste + Générale de Banque 4.2.2000 1
 37.770 DTE — own-initiative proc. 4.2.2000 1
 37.538 BBCW + Discovery + 11 8.2.2000 1
 35.449 Allied Domecq 10.2.2000 2
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 37.426 Control Budget/Marantz 10.2.2000 1
 37.659 LG Electronics + Philips + 1 10.2.2000 3
 33.386 Retel 1988 11.2.2000 1
 36.378 Teabag 11.2.2000 1
 36.701 FSB/Ukasta + NFU 12.2.2000 1
 36.814 NFU Retailer Partnership + 9 14.2.2000 1
 37.460 Ferring + 1/Serono 14.2.2000 1
 35.472 Austria-Collegialität, KV-DirektverrechungÜek 

(ex EFTA 0017)
15.2.2000 1

 36.909 PSINet + 1/DT + 1 (Art. 90 No 98/4371) 15.2.2000 1
 36.910 ACC/DT + 1 (Art. 90 No 98/4321) 15.2.2000 1
 37.312 TriCoTel/Austria + 1 (proc. No 98/4459) 15.2.2000 1
 37.612 Techjet Aerofoils + Rolls-Royce + Rolls-Royce 

Overseas H. + Blades Technology Intern. + 
Wertheimer Co + Blades

15.2.2000 2

 36.107 Portugal — own-initiative proc. 17.2.2000 1
 36.117 Portugal — own-initiative proc. 17.2.2000 1
 36.118 Luxembourg — own-initiative proc. 17.2.2000 1
 36.119 Greece — own-initiative proc. 17.2.2000 1
 37.324 User Point/Epox 23.2.2000 1
 37.148 Promoway + 4/SGAE + 4 28.2.2000 1
 34.237 Anheuser-Busch + S&N 29.2.2000 1
 37.716 Joico Laboratoires — own-initiative proc. 29.2.2000 1
 37.728 GCA + 2 1.3.2000 1
 36.796 Lamesch/OEKO 2.3.2000 1
 37.255 Esselte + Beiersdorf 6.3.2000 2
 37.782 Eneco Shell + 4 6.3.2000 1
 37.262 Sigurdardottir/Dell 8.3.2000 1
 34.811 SIC/Radiotelevisão Portuguesa 14.3.2000 1
 37.276 HDI + Postbank 15.3.2000 1
 36.732 Solvay + Sisecam + 6 16.3.2000 1
 37.570 Cyberzic/Yamaha Music + 5 16.3.2000 1
 37.695 Seagram + Moulins de Champagne + 2 16.3.2000 1
 37.383 CML + Capitol Vial — own-initiative proc. 17.3.2000 1
 37.779 BASF + Sonatrach + 3 17.3.2000 1
 36.387 Gradenegger/Austria 28.3.2000 1
 36.306 Endemol + HMG 30.3.2000 1
 37.682 E-Crossnet + 2 30.3.2000 1
 37.796 Law Society of England and Wales 30.3.2000 1
 35.899 Lladro Comercial SA 31.3.2000 3
 36.718 Ceced 31.3.2000 2
 37.542 Gas Natural + Endesa — own-initiative proc. 31.3.2000 1
 37.623 Electranatura/Spain 31.3.2000 1
 37.650 Solvay + Elf Atochem + Viniclor 4.4.2000 2
 37.727 E.P.Sistemi + Enel 10.4.2000 2
 36.445 CCC/Austria (P 99/5250) 11.4.2000 1
 36.631 Novomatic/Austria (P 99/5249) 11.4.2000 1
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 36.709 Charity/Austria (P 99/5248) 11.4.2000 1
 36.918 Zeller/Austria (P 99/5147) 11.4.2000 1
 37.705 Pyrsos/Greece (P 99/5245) 11.4.2000 1
 37.259 Jigsaw Consortium + 3 13.4.2000 1
 37.720 IVPC 4 + Enel + 1 13.4.2000 2
 36.880 BT + Verisign 14.4.2000 1
 37.755 Termica + Enel 26.4.2000 2
 32.150 EBU (Eurovision) 13.5.2000 1
 35.266 FIFA 15.5.2000 2
 37.802 Dynamit Nobel + Orica + 1 15.5.2000 2
 36.473 Aer Rianta (discounts on landing fees in Ireland) 

— own-initiative proc.
16.5.2000 1

 37.217 Scottish Electricity Settlements Ltd 23.5.2000 1
 37.416 Parke Davis + Suchard + 2 23.5.2000 1
 37.775 Cemep + 20 23.5.2000 1
 33.302 Stork/Serac 24.5.2000 2
 35.547 Direct Line + ICI 24.5.2000 1
 37.362 Scottish Power + Scottish Hydro-Electric + 

Office of Electricity regulation
26.5.2000 1

 33.539 SEP + Gasunie — own-initiative proc. 29.5.2000 1
 36.472 Landing fees in France (97/2106) — 

own-initiative proc.
29.5.2000 1

 37.658 BEF 29.5.2000 1
 37.769 Bayer + Lyondell + 1 29.5.2000 1
 37.679 Airbus-Boeing 30.5.2000 2
 37.737 Ineos + Barlo 14.6.2000 1
 35.428 The Society of Lloyd’s 16.6.2000 1
 35.848 The Society of Lloyd’s 16.6.2000 1
 37.241 Boeing + Airbus — own-initiative proc. 19.6.2000 1
 37.424 UEFA Euro 2000 26.6.2000 1
 37.601 CHA/Euro 2000 26.6.2000 1
 37.627 BskyB — own-initiative proc. 27.6.2000 1
 37.552 Wernersson/Skadia + Wasa 29.6.2000 1
 37.654 Shell + Statoil 4.7.2000 1
 37.226 Connect/Austria + Mobilkom 6.7.2000 1
 37.862 UBOS — Union of Broadcasting Organisations 

Sweden
11.7.2000 2

 37.863 Copyswede + IFPI + FRF + UBOS 11.7.2000 2
 37.795 DCFR + 8 17.7.2000 1
 37.765 LDV 19.7.2000 2
 37.619 Electra Italia — own-initiative proc. 27.7.2000 1
 36.770 Stihl 28.7.2000 1
 37.379 Dana + Glacier (ex IV/M.1335) 31.7.2000 1
 37.841 Elf Atochem + Solvay + 2 31.7.2000 2
 37.814 Consumenten Electronica/TDK 7.8.2000 1
 36.844 Polfin Conference 11.8.2000 2
 37.854 Pilkington Glass France SAS & Interpane Glass 

Coating France SAS
11.8.2000 2
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 35.629 Deutsches Sportfernsehen/EBU 21.8.2000 1
 36.174 Telecinco/EBU 21.8.2000 1
 37.901 Eurofer 28.8.2000 1
 37.334 National Power + Powergen + 14 5.9.2000 1
 37.889 Fiat + GM 5.9.2000 2
 36.024 Meilland + 5 8.9.2000 1
 36.456 Inntrepreneur ‘new’ standard pub leases 8.9.2000 2
 36.492 Spring Inns 8.9.2000 2
 37.344 National Grid Co + 24 8.9.2000 1
 37.828 Fournier + Takeda 8.9.2000 1
 37.005 EK/Saeco + 1 15.9.2000 1
 37.718 France Telecom + Global One 19.9.2000 1
 36.883 Edrasco — own-initiative proc. 21.9.2000 1
 36.100 IOC + EBU 22.9.2000 2
 37.717 Tilak 29.9.2000 1
 37.930 SCPP + SPPF + 1 29.9.2000 1
36.939 Sydkraft/Sweden + 1 2.10.2000 1
34.824 Goldstein v General Medical Council (GMC) 4.10.2000 1
37.950 Eurovision Song Contest — own-initiative proc. 5.10.2000 1
37.813 Kappa + Saica + 1 6.10.2000 2
36.136 Iveco (UK) + Securicor + 2 8.10.2000 1
35.925 Citibank + 2/Deutsche Post 9.10.2000 1
35.978 GZS/Deutsche Post 9.10.2000 1
36.764 Germany — own-initiative proc. 9.10.2000 1
37.848 Nordic Terminal Dues + 6 9.10.2000 2
37.744 Unipart Yanagawa + 6 17.10.2000 1
37.745 Unipart Yachiyo + 6 17.10.2000 1
37.746 Unipart Yutaka + 6 17.10.2000 1
37.900 Tele Danemark + Canal Digital + 1 18.10.2000 2
37.577 Sirona 24.10.2000 3
37.171 Daewoo + LDV + 9 27.10.2000 1
37.738 United Distillers 27.10.2000 1
37.946 BVR + 4 6.11.2000 1
36.827 Cannes agreement + 18 13.11.2000 2
37.569 MesserNippon + 4 14.11.2000 1
37.793 Pirelli + Trelleborg 14.11.2000 1
37.864 Michelin + Pirelli 14.11.2000 1
37.090 Reuters + FT — own-initiative proc. 16.11.2000 1
37.215 Isuzu Motors Ltd. + Isuzu Motors Europe 20.11.2000 1
37.908 Société Générale + Dexia 23.11.2000 1
32.746 Groupement des Cartes Bancaires — 

own-initiative proc.
24.11.2000 1

35.700 Cartes Bancaires ‘CB’ 24.11.2000 2
35.859 Cartes Bancaires ‘CB" 24.11.2000 1
37.260 Cartes Bancaires ‘CB" 24.11.2000 1
37.949 DuPont de Nemours + Borealis 1.12.2000 1
36.941 BIEM 4.12.2000 1
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E — Notices pursuant to Articles 81 and 82 of the EC Treaty

1. Publication pursuant to Article 19(3) of Council Regulation No 17

2. Notices inviting interested third parties 
to submit observations on proposed transactions

36.303 ENEX + 13 11.12.2000 1
37.742 BMS + IVAX + 2 13.12.2000 1
36.661 Brussels Stock Exchange + 2 — own-initiative 

proc.
14.12.2000 1

36.662 DTB + Matif + Soffex — own-initiative proc. 14.12.2000 1
37.951 DZGTM + E.T. + Kinopraxia Gefyra + SEP 

Gefyra + 5
15.12.2000 3

37.199 Austria retention — own-initiative proc. 18.12.2000 1
37.423 Rules of collecting societies — own-initiative 

proc.
18.12.2000 1

37.001 Debonair/GO 19.12.2000 1
37.952 VKG 21.12.2000 1
36.852 SairGroup + AOM Minerve 22.12.2000 1
36.969 Grand Alliance Consortium + 8 22.12.2000 3
37.846 Neles + VIB 22.12.2000 2

Case No (COMP/) Name Publication
37.576 UEFA broadcasting regulations OJ C 121, 29.4.2000, p. 14
34.657 Manzsche Verlag + Nomos + Droemersche OJ C 162, 10.6.2000, p. 25
35.245 Mairs Geographischer Verlag Kurt Mair OJ C 162, 10.6.2000, p. 25
35.246 Cornelsen Verlag OJ C 162, 10.6.2000, p. 25
35.247 Fink-Kümmerly & Frey OJ C 162, 10.6.2000, p. 25
35.248 Springer-Verlag OJ C 162, 10.6.2000, p. 25
35.249 Klett OJ C 162, 10.6.2000, p. 25
35.250 Verlagsgruppe Bertelsmann OJ C 162, 10.6.2000, p. 25
35.251 Weka Firmengruppe OJ C 162, 10.6.2000, p. 25
36.841 Unisource OJ C 217, 29.7.2000, p. 35
37.462 Identrus OJ C 231, 11.8.2000, p. 5
37.557 Eurex OJ C 231, 11.8.2000, p. 2

Case No (COMP/) Name Publication
37.711 Marine Mastic OJ C 12, 15.1.2000, p. 10
37.841 Elf Atochem + Solvay + 2 OJ C 112, 19.4.2000, p. 7
37.920 3G Patent Platform OJ C 227, 9.8.2000, p. 16
37.949 DuPont de Nemours + Borealis OJ C 255, 6.9.2000, p. 7
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3. ‘Carlsberg’ notices concerning structural cooperative joint ventures

F — Press releases

Case No (COMP/) Name Publication
37.747 Stockhausen/Rohm & Haas OJ C 9, 13.1.2000, p. 9
37.711 Marine Mastic OJ C 12, 15.1.2000, p. 10
37.769 Bayer/Lyondell + 1 OJ C 21, 25.1.2000, p. 23
37.779 BASF + Sonatrach + 3 OJ C 31, 3.2.2000, p. 3
37.741 NEC/Siemens OJ C 73, 14.3.2000, p. 6
37.802 Dynamit Nobel–Orica OJ C 73, 14.3.2000, p. 6
37.775 CEMEP OJ C 74, 15.3.2000, p. 5
37.841 Elf Atochem + Solvay + 2 OJ C 112, 19.4.2000, p. 7
37.854 Pilkington–Interpane OJ C 112, 19.4.2000, p. 7
37.846 Neles + VIB OJ C 114, 20.4.2000, p. 3
37.889 Fiat + GM OJ C 170, 20.6.2000, p. 8
37.949 DuPont de Nemours + Borealis OJ C 255, 6.9.2000, p. 7
37.732 Synergen OJ C 255, 6.9.2000, p. 8
37.592 EPS + 5 OJ C 345, 2.12.2000, p. 8

Reference Date Subject
IP/00/2 5.1.2000 Commission clears telecommunications joint venture in Italy
IP/00/111 4.2.2000 Commission launches second phase of telecommunications sector inquiry 

under the competition rules: mobile roaming
IP/00/121 7.2.2000 Car prices in the European Union: differentials between Member States 

of the euro zone narrow slightly
IP/00/141 10.2.2000 Commission examines the impact of Windows 2000 on competition
IP/00/148 11.2.2000 Commission approves an agreement to improve energy efficiency 

of washing machines
IP/00/173 21.2.2000 Commission approves acquisition of joint control of E-Plus by KPN 

and Bellsouth
IP/00/183 23.2.2000 Reaction by Commissioner Mario Monti to the agreement on the fixed 

book price (Germany and Austria)
IP/00/297 27.3.2000 Commission closes investigation on Spanish company Gas Natural
IP/00/372 12.4.2000 Commission ready to lift immunity from fines of Telefónica Media 

and Sogecable in Spanish football rights case
IP/00/409 27.4.2000 Commission brings France to court on universal service
IP/00/419 28.4.2000 Commission opens proceedings against Nintendo distribution practices
IP/00/447 8.5.2000 Commission approves joint venture between Dynamit Nobel GmbH 

Explosivstoff- und Systemtechnik and Orica Europe Ltd
IP/00/472 12.5.2000 Commission approves the EBU-Eurovision system
BIO/00/98 15.5.2000 Commission investigates competition between Electricité de France and 

Compagnie Nationale du Rhône on the French electricity market
IP/00/508 23.5.2000 Commission clears European manufacturers’ agreement to improve 

efficiency of electric motors
IP/00/562 31.5.2000 Commission opens formal proceedings against Deutsche Post AG for 

disturbing international mail traffic
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IP/00/589 7.6.2000 Commission fines ADM, Ajinomoto and others in lysine cartel
IP/00/637 20.6.2000 Commission clears Deutsche Telekom’s first sale of a regional cable TV 

network in Germany
IP/00/651 22.6.2000 New German system of fixed book prices does not violate EU competition 

rules as long as certain conditions are respected (Sammelrevers)
IP/00/713 5.7.2000 Commission takes action against Editions Nathan to safeguard competition 

in educational material
IP/00/725 6.7.2000 Commission decision of January 1998 against Volkswagen is confirmed 

by the European Court of First Instance
IP/00/766 12.7.2000 Commission adopts a draft competition directive consolidating existing 

directives on competition in the telecommunications markets
IP/00/765 12.7.2000 Commission asks incumbent operators to provide information on local 

loop access
IP/00/781 13.7.2000 Car prices in the EU: price differentials remain high
IP/00/784 14.7.2000 Commission releases list of banks in cartel investigation
IP/00/821 24.7.2000 Commission clears Vizzavi Internet portal venture between Vodafone, 

Vivendi and Canal+ subject to conditions
IP/00/905 2.8.2000 Commission clears acquisition by Callahan of a second Deutsche Telekom 

regional cable TV network
IP/00/906 3.8.2000 Commission opens proceedings against Microsoft’s alleged discriminatory 

licensing and refusal to supply software information 
IP/00/908 7.8.2000 Commission warns banks in Germany and the Netherlands in euro-zone 

exchange charges probe
IP/00/919 8.8.2000 Commission initiates proceedings against Deutsche Post AG for abuse of a 

dominant position
IP/00/923 11.8.2000 Commission calls for further comments on Internet telephony
IP/00/924 11.8.2000 Commission sends reasoned opinion to Luxembourg for failing to comply 

with ‘rights of way’ in the telecommunications field
IP/00/925 11.8.2000 Commission plans to clear bank certification network for financial and 

e-commerce transactions (Identrus)
IP/00/932 16.8.2000 Commission approves cooperation agreement between General Motors 

and Fiat in the areas of powertrains, joint purchase of car components and 
some other joint activities

IP/00/1014 15.9.2000 Triumph’s export ban for motorcycles brought to an end upon 
Commission’s intervention

IP/00/1028 20.9.2000 Commission imposes a EUR 43 million fine on Opel Nederland BV for 
obstruction of new car exports in the Netherlands

MEMO/00/55 20.9.2000 EC competition policy and the motor fuel sector
IP/00/1043 22.9.2000 The prices of telecoms leased lines are still an obstacle to the creation of e-

Europe
IP/00/1090 29.9.2000 Commission and Member States discuss competition policy in the motor 

fuel sector
IP/00/1092 2.10.2000 The Commission issues statements of objections relating to cartels in the 

brewing sector in Belgium and Luxembourg
IP/00/1108 4.10.2000 Commission widens proceedings against Deutsche Post AG for abuse of a 

dominant position
IP/00/1135 9.10.2000 Commission approves a patent licensing programme to implement the 

DVD standard
IP/00/1306 15.11.2000 Commission adopts evaluation report on motor vehicle distribution and 

servicing under Regulation (EC) No 1475/95
IP/00/1347 22.11.2000 Commission confirms inspections at Italian steel producers
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G — Judgments and orders of the Community courts

1. Court of First Instance

IP/00/1351 23.11.2000 Commission closes file on COBAT, an Italian consortium engaged in 
collecting, storing and selling used lead batteries

IP/00/1352 23.11.2000 Commission withdraws threat of fines against Telefónica and Sogecable, 
but pursues examination of their joint football rights

IP/00/1358 24.11.2000 Commission suspects alleged Austrian ‘Lombard Club’ cartel also fixed 
euro-zone exchange charges

IP/00/1360 27.11.2000 Commission gives green light to Eutelsat restructuring
IP/00/1391 30.11.2000 Commissioner Monti and Directors-General of national competition 

authorities discuss competition policy in the motor fuel sector
IP/00/1418 6.12.2000 Commission opens proceedings against the distribution practices of B&W 

Loudspeakers
IP/00/1449 13.12.2000 Commission readopts three decisions imposing fines on Solvay and ICI in 

the soda ash case
IP/00/1526 21.12.2000 Commission fines JCB for unlawful distribution agreements and practices
IP/01/1 3.1.2001 Unisource

Case Parties Date Publication
T-241/97 Stork Amsterdam BV v Commission 17.2.2000 OJ C 102, 8.4.2000, p.  20
T-25/95
T-26/95

T-30/95
T-31/95
T-32/95
T-34/95
T-35/95
T-36/95
T-37/95
T-38/95
T-39/95
T-42/95
T-43/95
T-44/95
T-45/95 and
T-46/95
T-48/95
T-50/95
T-51/95
T-52/95
T-53/95
T-54/95
T-55/95
T-56/95
T-57/95
T-58/95
T-59/95

Cimenteries CBR SA
Cembureau — Association Européenne du 
Ciment
Fédération de l’Industrie Cimentière Belge ASBL
Eerste Nederlandse Cementindustrie NV (ENCI)
Vereniging Nederlandse Cementindustrie (VNC)
Ciments Luxembourgeois SA
Dyckerhoff AG
Syndicat National de l’Industrie Cimentière (SFIC)
Vicat SA
Groupe Origny SA
Ciments Français SA
Heidelberger Zement AG
Lafarge Coppée SA
Aalborg Portland A/S
Alsen AG

Bundesverband der Deutschen Zementindustrie eV
Unicem SpA
Fratelli Buzzi SpA
Compañia Valenciana de Cementos Portland SA
The Rugby Group plc
British Cement Association
Asland SA
Castle Cement Ltd
Heracles General Cement Company SA
Corporación Uniland SA
Agrupación de Fabricantes de Cemento
de Espanã (Oficimen)

15.3.2000 OJ C 122, 8.4.2000,
pp.  18–20
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2. Court of Justice

T-60/95
T-61/95
T-62/95
T-63/95

T-64/95
T-65/95
T-68/95
T-69/95
T-70/95
T-71/95
T-87/95
T-88/95
T-103/95
and
T-104/95

Irish Cement Ltd
Cimpor — Cimentos de Portugal SA
SECIL — Companhia Geral de Cal e Cimento SA
Associação Técnica da Indústria de Cimento 
(ATIC)
Titan Cement Company SA
Italcementi — Fabbriche Riunite Cemento SpA
Holderbank Financière Glarus AG
Hornos Ibéricos Alba SA (Hisalba)
Aker RGI ASA
Scancem (publ) AB
Cementir — Cementerie del Tirreno SpA
Blue Circle Industries plc
Enosi Tsimentoviomichanion Ellados
Tsimenta Chalkidos AE
v Commission

15.3.2000 OJ C 122, 8.4.2000,
pp.  18–20

T-513/93 Consiglio Nazionale degli Spedizionieri 
Doganali v Commission

30.3.2000 OJ C 149, 27.5.2000, p. 29

T-65/96 Kish Glass & Co. Ltd v Commission 30.3.2000 OJ C 149, 27.5.2000, p. 29
T-77/95 Union française de l’express (Ufex), DHL 

International, Service CRIE, May Courier v 
Commission

25.5.2000 OJ C 211, 22.7.2000, p. 17

T-62/98 Volkswagen AG v Commission 6.7.2000 OJ C 273, 23.9.2000, p. 11
T-41/96 Bayer AG v Commission 26.10.2000 OJ C 95, 24.3.2001, p. 8
T-154/98 Asia Motor France SA, Jean-Michel Cesbron, 

Monin automobiles SA, Europe auto service 
(EAS) SA v Commission

26.10.2000

T-5/97 Industrie des poudres sphériques v Commission 30.11.2000
T-128/98 Aéroports de Paris v Commission 30.12.2000

Case Parties Date Publication
C-147/97 and 
C-148/97

Deutsche Post AG and Gesellschaft für 
Zahlungssysteme mbH (GZS) (C-147/97), 
Citicorp Kartenservice GmbH (C-148/97) — 
reference under Article 234 EC by the 
Oberlandesgericht Frankfurt am Main (Germany)

10.2.2000 OJ C 122, 29.4.2000, p. 2

C-395/96 P and
C-396/96 P

Compagnie Maritime Belge Transports SA (C-
395/96 P), Compagnie Maritime Belge SA (C-
395/96 P) and Dafra-Lines A/S (C-396/96 P) v 
Commission and Others

16.3.2000 OJ C 149, 27.5.2000, p. 3

C-265/97 P and
C-266/97 P

Coöperatieve Verening De Verenigde 
Bloemenveilingen Aalsmeer BA (VBA) v 
Florimex BV and others

30.3.2000 OJ C 163, 10.6.2000, p. 30

C-286/95 P Commission v Imperial Chemical Industries plc 
(ICI)

6.4.2000 OJ C 192, 8.7.2000, p. 1

C-287/95 P and
C-288/95 P

Commission v Solvay SA 6.4.2000 OJ C 192, 8.7.2000, p. 1

C–9/98 Sydhavnens Sten & Grus ApS and Københavns 
Kommune — reference under Article 234 EC by 
the Østre Landsret (Denmark)

23.5.2000 OJ C 247, 26.8.2000, p. 1
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C-258/98 Giovanni Carra and others — reference under 
Article 234 EC by the Pretore di Firenze (Italy)

8.6.2000 OJ C 273, 23.9.2000, p. 1

C-180/98 and 
C-184/98

Pavel Pavlov and Others and Stichting 
Pensioenfonds Medische Specialisten — 
reference under Article 234 EC by the 
Kantongerecht te Nijmegen (Nederlands)

12.9.2000 OJ C 335, 25.11.2000, p. 2

C-222/98 Hendrik van der Woude and Stichting 
Beatrixoord — reference under Article 234 EC 
by the Kantongerecht te Groningen 
(Netherlands)

21.9.2000

C-298/98 P Metsä-Serla Sales Oy v Commission 16.11.2000
C-297/98 P SCA Holding Ltd v Commission 16.11.2000
C-294/98 P Metsä-Serla Oyj v Commission 16.11.2000
C-291/98 P Sarrió SA v Commission 16.11.2000
C-286/98 P Stora Kopparbergs Bergslags AB v Commission 16.11.2000
C-283/98 P Mo och Domsjö AB v Commission 16.11.2000
C-282/98 P Enso Española SA v Commission 16.11.2000
C-280/98 P Moritz J. Weig GmbH & Co. KG v Commission 16.11.2000
C-279/98 P Cascades SA v Commission 16.11.2000
C-248/98 P NV Koninklijke KNP BP v Commission 16.11.2000
C-214/99 Neste Markkinointi Oy v Yötuuli Ky and Others 6.12.2000
C-344/98 Masterfoods Ltd v HB Ice Cream Ltd

and HB Ice Cream Ltd v Masterfoods Ltd
14.12.2000
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II — MERGER CONTROL: COUNCIL REGULATION (EEC) NO 4064/89 
AND ARTICLE 66 OF THE ECSC TREATY

A — Summaries of decisions taken under Articles 6(1) and 6(2) 
of Council Regulation (EEC) No 4064/89

1. Merger proposals conditionally cleared under Article 6(2) of the ECMR

Generali/INA

The acquisition by Generali, a company active in the insurance sector both in Italy and abroad, of INA,
one of the largest Italian insurers, was cleared by the Commission subject to a number of commitments.
Accordingly, Generali undertook to divest its controlling stakes in three subsidiaries active in the life
insurance sector and its shareholding in the insurance company Fondiaria. INA undertook to divest its
controlling interests in the bank insurance company Bnl Vita and in Banco di Napoli. The competition
concerns raised by the transaction were aggravated by the existence of significant interlocking
directorships, whereby directors of Generali and INA were also member of the boards and/or executive
committees of some of their competitors in the life insurance sector. Both Generali and INA undertook to
eliminate such interlocking directorships in order to prevent coordination of the competitive behaviour of
the interlocked companies.

Shell/BASF

The case of Shell/BASF (28) (project Nicole) concerned a joint venture in which the parties proposed to
combine all of their worldwide polypropylene (PP) and polyethylene interests held by Montell, Targor
and Elenac. The joint venture was cleared after a phase 1 investigation subject to a package of
commitments offered by the parties.

The combination of the two companies’ businesses raised horizontal competition issues in the markets
for PP technology licensing, PP resins and PP compounds that were remedied by commitments to divest
significant amounts of resins and compounds production capacity as well as BASF’s PP technology
licensing business (Novolen).

In addition, BASF holds a suite of patents for the next generation of PP catalysts (metallocenes) that
would have been strong enough to block others bringing any metallocene catalysts to the market. The
Commission considered that the combination of this strong patent position with the position that the joint
venture would have held in the traditional (Ziegler–Natta) catalysts and technology would have further
strengthened the parties’ dominance. To remedy these concerns, the parties committed themselves to a
package of measures involving licensing and non-assertion of these patent rights, as a result of which the
joint venture’s ability to prevent the development of metallocene catalysts will be removed.

The parties proposed a form of ‘pendulum’ arbitration — a process which according to the Commission
creates incentives for the parties to submit fair and reasonable offers and provides a route to solving
complex negotiation issues fairly and without burdening the Commission’s resources.

¥28∂ M.1751.
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Vodafone/Mannesmann (29)

The Commission’s investigation in the case showed that there is an emerging demand for advanced
seamless pan-European services from internationally mobile customers. In particular, large corporations
with substantial amounts of European cross-border business have a greater demand for such advanced
services than other types of subscribers. These new services essentially include pan-European offerings
of Internet mobile services and wireless location services and will to a substantial degree be accessed
through Internet mobile portals.

The advanced pan-European services are heavily dependent on the ability of operators to precisely locate
their customers when the latter are outside the reach of their own network. With existing GSM networks,
this is not possible, but through new technologies such as GPRS, EDGE and CAMEL, operators will be
able to integrate each other’s networks to provide these services seamlessly. These technologies also
allow a significant improvement with regard to the speed information and data (including content) can be
transferred through the different networks. However, in order to provide seamless services, operators
have to agree on the modifications to the existing network configurations, centralised management
solutions and cost and profit allocation. Following the merger, the new entity has a unique footprint in
the common market, with sole control of mobile operators in eight Member States and joint control in
three. In addition, it has an unrivalled customer base (almost double the amount of its nearest competitor
only in Europe). Through the large footprint, it appeared that the merged entity would be in a unique
position to build an integrated network which would enable a quick implementation of the provision of
advanced seamless pan-European services, at least in those Member States where it has sole control. On
the other hand, the merged entity’s competitors, because of their segmented footprints and the difficulties
in integrating their networks into a seamless one, would not be able to duplicate this in the short to
medium term (three to five years on average). This raised serious doubts as to the compatibility of the
merger with the common market.

The remedies accepted consisted in (i) the demerger of Orange plc, as a stand-alone business including
all its subsidiaries, in order to face competition concerns in the UK and Belgian mobile telephony
market, and (ii) the granting to other mobile operators of the possibility of providing pan-European
advanced seamless services to their customers by using the integrated network of the merged entity.
Owing to fast developments in the sector, to the award of third-generation UMTS licences and to the fact
that competitors will in all likelihood try to build up alternative infrastructure, the undertakings have
been limited to a period of three years.

Glaxo Wellcome/SmithKline Beecham and Pfizer/Warner-Lambert

The entity resulting from the merger between Glaxo Wellcome and SmithKline Beecham, will be the
world’s biggest pharmaceuticals firm with 7.3 % of global sales. The deal raised concerns about the
creation of a dominant position in several treatment areas, but the parties offered a comprehensive
package of commitments. Serious doubts arose in a number of key treatment areas for human
pharmaceuticals where the new entity would have achieved very high market shares, up to almost 100 %,
in three markets: anti-virals, excluding anti-HIV (J5B), topical anti-virals (D6D) and anti-emetics (A4A).
Serious doubts arose also in cephalosporins (J1D) in Spain. Moreover, the Commission’s investigation
showed that the parties’ position in the asthma (COPD) treatment area could be further strengthened due
to their pipeline compounds. The remedies which eliminated or significantly reduced the overlap created

¥29∂ M.1795.
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by the proposed operation in these markets consisted of divestments by means of a licensing agreement
and outlicensing.

The approval of the merger between US-based pharmaceutical companies Pfizer Inc. and Warner-
Lambert Inc., creating one of the major global pharmaceutical companies with total revenues of USD
27 700 million, was also made possible after the companies addressed the Commission’s competition
concerns in a number of treatment areas. There were three product markets for human pharmaceuticals
where the merged entity, to be called Pfizer Inc., would have achieved very high market shares. Those
are anti-Alzheimer products (N7D) in Austria, Belgium, Finland, Greece, Luxembourg, Spain and
Sweden; calcium antagonists (C8A) in Austria; and antihelmintics, excluding schistomicides (P1B), in
Germany and Austria. For each of these products, the parties committed themselves to divesting of assets
and outlicensing removing the entire overlap. 

European Aeronautic, Space and Defence Company (EADS)

The Commission conditionally authorised the proposed creation of EADS, to which German company
DaimlerChrysler AG, France’s Lagardère SCA, the French State and the Spanish company Sociedad
Estatal de Participationes Industriales (SEPI) have contributed their activities in the aeronautic,
telecommunications, space and defence sectors.

As regards large commercial aircraft and defence markets, the operation did not appear to raise concerns.
On the prime contractor level of large commercial aircraft, the conditions of competition remain
unchanged as BAe Systems maintains its veto rights vis-à-vis all strategic decisions at the European
Airbus consortium and there is no indication that the operation would create a dominant position on the
upstream equipment markets. In defence programme markets, the parties will remain subject to the
important countervailing buying power of national ministries of defence, and in defence export markets,
competition appears to take place at worldwide level where the parties will remain subject to the
competition from larger and especially US-based defence contractors such as Lockheed-Martin,
Raytheon or Boeing. By contrast, the contribution of CASA’s space activities raised competition issues
in two satellite equipment markets: central tubes, around which satellites are assembled, and antenna
reflectors, a component of the antennas used primarily in communication satellites for commercial and
military use. Aérospatiale-Matra Lanceurs (AML), a subsidiary of Aérospatiale Matra, is the main
European producer of these products, with market shares in the order of 70 % in certain segments, and
there are indications that CASA is the next best alternative to AML. There was, therefore, a risk that the
operation would create a dominant position in these two markets. Furthermore, the Commission also
identified competition concerns in the supply of military communication satellites in France. This is
because, in this market, (i) competition is restricted to Matra Marconi Space, a subsidiary of Matra and
Marconi, and Alcatel Space Industries; (ii) Alcatel Space Industries procures central tubes and antenna
reflectors from the parties; and (iii) in view of the consequences of the transaction in central tubes and
antenna reflectors, there were risks that Alcatel Space will not be able to competitively source these
products any longer. It was therefore feared that the merged entity would be in a position to foreclose the
market to Alcatel Space Industries and therefore become the only supplier of the French Ministry of
Defence.

In order to remove those competition concerns, the parties offered commitments consisting in the
divestment by Aérospatiale-Matra Lanceurs of two packages which will enable their purchaser(s) to
independently and viably design, manufacture and sell antenna reflectors and central tubes for satellites.
This divestment package included the relevant intellectual property rights, the transfer of employees or,
at the purchaser’s option, the provision of technical assistance and dedicated tools.
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France Telecom/Orange

After the Commission had approved Vodafone Airtouch’s acquisition of Germany’s Mannesmann in
April, subject to the divestment of Orange so as to remove competition concerns arising from overlaps in
the Belgian and United Kingdom markets for mobile telecommunication services, France Telecom
subsequently agreed to buy Orange. This new transaction gave rise to horizontal overlaps in the market
for mobile telecommunication services in Belgium, where France Telecom is present via its subsidiary
Mobistar and Orange also has a joint venture with KPN, called KPN Orange. This overlap would have
given France Telecom a combined market share of over 30 % on the Belgian mobile phone market. The
deal would have led to the absorption of the third mobile operator in Belgium leaving Proximus and
Mobistar as the only two competitors on the market. To prevent the creation of a duopoly on the Belgian
market, France Telecom/Orange offered to divest their interest in the KPN Orange joint venture to an
independent third party.

Vodafone Vivendi/Canal+: Vizzavi Internet portal joint venture

Regulatory clearance for the creation of the Vizzavi Internet portal joint venture between Vodafone,
Vivendi and Canal+ was made possible after the companies submitted commitments to ensure rival
Internet portals would have equal access to the parent companies’ set top boxes and mobile handsets (for
more details see Part One, points 168–169).

Rexam/American National Can

The proposed acquisition of beverage can producer American National Can by UK-based Rexam plc, a
consumer packaging group, raised some concerns about the creation of dominant positions in two
regional geographic markets, namely in northern and in southern Europe. Before the merger, there were
four major beverage cans producers in the EU: Rexam, American Can, Continental Can and Carnaud
MetalBox.

In northern Europe, the merger would have created a duopoly between Rexam/ANC and Continental
Can, which together would have accounted for 80 % of the market, with symmetrical market shares, cost
structures, capacity and excess capacity. Anticompetitive coordinated behaviour would then have
become possible in this market, which is characterised by a flat growth trend, product homogeneity and
transparency, the lack of technological change and a capacity-constrained third supplier.

In order to remedy these concerns, the merging parties have proposed to divest two of their plants serving
the northern European market to an independent third party. As a result, the symmetry in capacity and in
excess capacity will be eliminated and parallel behaviour through tacit coordination between the two
leading suppliers will not be sustainable in the long run. In southern Europe, where the merged entity
would have become the dominant supplier, the companies have also proposed to divest one plant. This
undertaking eliminated the competitive overlap and restored the situation prevailing before the merger in
this geographic area.

Volvo/Renault Véhicules Industriels

With regard to the acquisition by Volvo of Renault Véhicules Industriels (RVI) one main concern was
that, following the prohibition of the proposed merger between Volvo and Scania, Volvo has remained a
significant shareholder in Scania. Similarly, RVI has, through the Irisbus joint venture, been linked to
Iveco (of the Fiat group) in the production and sale of buses. However, in the context of the RVI
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acquisition, the parties have committed themselves to removing these links with Scania and Iveco within
a specific timeframe. In addition, the parties have also undertaken to eliminate the overlap in bus
activities in France created by the operation.

In Finland, Volvo would have reached a combined market share of 55 % for heavy trucks. However, RVI
is primarily active through extensive cooperation with Oy Sisu AB (Sisu), a national truck producer with
which it established a joint venture company, RS Hansa Auto OY (Hansa). Following a commitment,
RVI’s share of Hansa will be sold within a specific timeframe. This undertaking resolves the competition
concerns on the Finnish market for heavy trucks. The merged entity will remain subject to effective
competition from several well-established competitors in all other markets (30).

Unilever/Bestfoods

The Commission cleared the acquisition of the US company Bestfoods by the Anglo-Dutch company
Unilever after the parties made substantial concessions to resolve competition concerns. The two companies
overlap in production and distribution in a large number of national markets for food products both for
retailing and for food services across the European Economic Area (EEA). The undertakings include the
divestment of a significant number of brands such as Lesieur, Royco and Oxo. The total value of the
divestment package in terms of annual retail sales is estimated to be in the order of EUR 500 million.

This acquisition would have led to overlaps in nearly 150 separate national food-related markets. In the
food retail sector, where the customers are mainly supermarkets and food retail operators, Unilever and
Bestfoods have overlapping activities that would have created competition concerns in the markets for
instant and regular dry soups, dry side dishes, cold sauces, hot sauces (wet and dry), jams and other
culinary products such as bouillon. Virtually all the countries in the EEA were affected.

The deal would also have created competition problems in the food service sector, which comprises food
sales to a variety of catering customers such as hotels, leisure clubs, cafés and restaurants, for example in
the Nordic countries (in the markets for dry soups and hot sauces in Finland, Sweden and Denmark and
in the markets for bouillon in Sweden and Denmark), in Ireland (in the markets for dry hot sauces) and in
the UK (for dry sauces and bouillon).

To remove the Commission’s concerns in the above-mentioned markets, Unilever undertook to divest a
number of significant brands, namely Lesieur, Batchelors, McDonnells, Bla Band Royco and Oxo. The
divestments will include the whole range of products currently sold under those brands both in the food
retail and in the food service sector. The divestments will also include arrangements to ensure that the
purchasers will acquire not only the present market share attached to the brands but also their full brand
value.

Vivendi/Canal+/Seagram

In October, the Commission approved the acquisition by French telecommunications and media
company Vivendi and its subsidiary Canal+ of Canada’s Seagram. The transaction significantly affected
three markets, namely pay-TV, the emerging pan-European market for portals and the emerging market
for online music.

¥30∂ For example, in France, RVI has been losing market share since 1994. The main beneficiary of this has been DAF, which
has tripled its market share in that period. At present, all the other European truck producers are present in France and
achieve substantial sales ranging from 6 to 16 %. 
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With respect to the pay-TV market, the Commission found that, because of Canal+’s likely exclusive
access to the premium films produced and co-produced by Universal, Europe’s largest pay-TV operator
would have strengthened its dominant position in a number of countries.

Vivendi offered a package of commitments including access for competitors to Universal’s film
production and co-production. In particular, the parties undertook not to grant to Canal+ ‘first-window’
rights covering more than 50 % of Universal production and co-production. Films shown on pay-TV
shortly after cinema exhibition and video rental are said to be released on ‘first window’, that is before
they are available more widely on television. This commitment covers the following countries: France,
Belgium, Italy, the Netherlands, Spain and the Nordic countries, and has a duration of five years. Vivendi
also undertook to divest its stake in British pay-TV company BSkyB, which has links with Fox, a major
US film studio.

By adding Universal’s music content to Vivendi’s multi-access portal, Vizzavi, the transaction also
raised serious doubts as to the creation of a dominant position on the emerging pan-European market for
portals and on the emerging market for online music. In order to remove these concerns, Vivendi offered
to give rival portals access to Universal’s online music content for five years.

B — Summaries of decisions taken under Article 8 
of Council Regulation (EEC) No 4064/89

1. Merger proposals unconditionally cleared under Article 8(2) of the ECMR

Pirelli/BICC

The acquisition by Pirelli Cavi e Sistemi, the cable division of the Italian Pirelli group, of BICC
General’s power cable production plants in Italy and in Britain was cleared following an in-depth
investigation. BICC General will retain its plants in Spain and Portugal. The markets concerned by the
operation are the production and sale of power cables to energy utilities. The Commission identified
separate markets for low and medium voltage power cables, used for electricity distribution, and for high
and extra-high voltage cables, used for power transmission.

The key issue was the definition of the geographic market, or more precisely whether competition
operates at national or European level. The investigation revealed that manufacturers in Europe are in a
position to supply their cables in different EU Member States since product harmonisation is very
advanced and transport costs are relatively low. Utility companies are equally able to source cables from
foreign suppliers. Besides Pirelli/BICC, there are at least four other large cable manufacturers (Alcatel,
ABB, NKT and BICC General’s remaining production plants in Spain and Portugal) as well as a number
of smaller companies (like Brugg and Sagem). Transmission grid operators buy large quantities and are
in a strong bargaining position.

The Commission also examined a possible collective dominant position of Pirelli together with Alcatel,
the sector’s number two player, both for low and medium and high and extra-high voltage power cables,
but found no conclusive evidence for conscious parallel behaviour. The companies’ market shares are
asymmetric, the market is characterised by a low frequency in tenders and by a low degree of price
transparency. Furthermore, in the high and extra-high voltage segment, cable manufacturers have a
strong incentive to compete due to the structure of the bidding process, where utilities often award the
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whole contract value to the lowest bidder. The markets for medium and low voltage power cables also do
not lend themselves to conscious parallel behaviour, as there are a number of smaller suppliers (‘fringe
firms’) who could be used as alternative suppliers if prices were to be increased by the two leading firms.
These suppliers could also meet the requirements of regional utilities, which have a more limited
purchasing power compared with the national grid operators. For these reasons, the Commission
concluded that the concentration would not lead to the creation or strengthening of any dominant
position, either single or collective, in respect of the markets for the provision of power cables of
low/medium and high/extra-high voltage to the energy utilities.

Boeing/Hughes

The acquisition by the Boeing Company of the satellite business of Hughes Electronics Corporation was
cleared following an in-depth investigation. The Commission’s investigation found that HSC will remain
subject to competition from other large satellite prime contractors, such as Lockheed Martin, S/S Loral,
Alcatel Space Industries and Astrium.

Boeing supplies navigation satellites and has substantial activities in the field of satellite launch services,
where it operates its family of Delta launchers and has an interest in Sea Launch, another launch service
operator. Hughes, a subsidiary of General Motors, is the world’s leading manufacturer of commercial
geostationary communication satellites (‘GEO satellites’), with market shares around 35–40 %. Hughes
also produces certain satellite equipment and provides satellite-based communication and pay-TV
services. The transaction will combine the parties’ satellite manufacturing activities and result in vertical
integration between Hughes’ satellite operations and Boeing’s launch activities.

The Commission’s investigation showed that HSC’s position would not be significantly strengthened as
a result of the transaction since HSC’s severance from the Hughes group would not create new major
opportunities for HSC, and might instead cause HSC to lose the custom of Hughes’ satellite operating
companies (PanAmSat, DirecTV and Hughes Network Systems), which represented approximately 45 %
of HSC’s satellite orders between 1997 and 1999.

The Commission also investigated whether the parties could induce Hughes customers to choose Boeing
as a launch service operator by making the integration of its satellites with third-party launch vehicles
more expensive than in the case of Boeing vehicles. There were also fears that Hughes could influence
the launch vehicle selection to the advantage of Boeing in the case of ‘delivery in orbit’ contracts. The
extensive customer enquiry indicated that HSC would be more likely to lose contracts if it attempted to
increase the costs of integration of its satellites to non-Boeing launchers.

2. Merger proposals conditionally cleared pursuant to Article 8(2) of the ECMR

TotalFina/Elf

The takeover of Elf Acquitaine by TotalFina created the world’s fourth-largest oil group and was also a
case of regrouping of major national players. The Commission’s task was to identify and eliminate (i)
activity overlaps and (ii) bottlenecks that could enable the new entity to corner the market by controlling
import logistics and the transport and distribution of refined petroleum products. The operation called for
careful assessment also owing to its expected significant impact on vital markets for consumers.
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On the wholesale business in fuel and domestic heating oil and control of the ‘logistical chain’, it
emerged from the Commission’s analysis that the proposed concentration would have led to a single
integrated refiner holding 55 % of refining capacity and an equivalent share in the wholesale car fuel and
domestic heating oil markets and controlling most French import depots, the three main pipelines
supplying every corner of France and a substantial share of the local depots. This combination would
have given TotalFina/Elf substantial market power which neither the demand side (supermarkets or
major end customers) nor competitors in the refining industry could have challenged. This would have
allowed TotalFina/Elf to increase prices, initially on the wholesale markets and then, having thus
weakened competition from the supermarkets, on the retail market for sales of car fuel and domestic
heating oil. TotalFina therefore undertook to sell off a large proportion of its investments in transport and
storage logistics in order to gain the Commission’s approval for the planned merger.

On motorway fuel sales, the inquiry carried out by the Commission showed that competition, already
reduced by the merger between TotalFina and Elf, would be virtually eliminated if these two operators
managed to concentrate nearly two thirds of the market in their hands. In view of the Commission’s
extreme concern about this risk, TotalFina proposed to give up 70 service stations.

The Commission also found that the LPG market is already highly concentrated and that, following the
merger, the new entity would acquire a dominant position on the market; in particular, its control of the
logistical infrastructure for imports, storage and bottling (for conditioned LPG) would make it
completely independent across the whole of France, freeing it from the need to have recourse, as is
normal practice in this sector, to infrastructure access swaps with its competitors. French LPG logistics
are stretched, especially in winter when demand is heaviest, making it difficult for a competitor to
increase its supplies should the dominant group raise its prices. In such a price-hike scenario, it would
probably be in the interests of players to follow the market leader rather than risk a confrontation.
TotalFina finally offered to sell off the whole of Elf Antargaz, which will have the effect of eliminating
any overlapping between Total’s and Elf’s LPG businesses.

In order to prevent the new merged entity from gaining a complete stranglehold over the sale of jet fuels
at Lyon and Toulouse airports, TotalFina has undertaken to sell the 50 % share in the infrastructure pools
acquired following its takeover of Elf.

AOL/Time Warner

The merger will create the first Internet vertically integrated content provider, distributing TW branded
content (music, news, films, etc.) through AOL’s Internet distribution network. Because of the structural
links and some existing contractual arrangements with Bertelsmann, AOL/TW would also have had
preferred access to Bertelsmann’s content and, in particular, to its large music library. As a result,
AOL/TW would have controlled the leading source of music publishing rights in Europe, where TW and
Bertelsmann together hold approximately one third of the market.

In order to ease the competition concerns raised by the transaction, the parties offered a package of
commitments whose ultimate goal is to break the links between Bertelsmann and AOL. In particular,
AOL and Bertelsmann have put in place a mechanism by which Bertelsmann will progressively exit from
AOL Europe and the French joint venture AOL Compuserve. In addition, the parties will take interim
measures to ensure that the relationships between AOL and Bertelsmann will be kept at arm’s length
until Bertelsmann’s exit has been completed. In particular, AOL Time Warner will not take any action
that would result in Bertelsmann music being available online exclusively through AOL or being
formatted in a proprietary format that is playable exclusively on an AOL music player.
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With Europe’s largest media company, particularly its leading music unit BMG, freed to compete alone,
the Commission concluded that AOL/TW would not have the critical mass in terms of music publishing
rights to dominate the market.

Air Liquide/BOC

In Air Liquide/BOC, the Commission identified distinct product markets in the industrial gases sector,
defined by type of gas and by method of distribution, namely (i) the tonnage market, (ii) the bulk market
and (iii) the cylinders market. The Commission took account of the interrelation between these markets,
implying for instance that a strong position on the tonnage market will often confer competitive
advantages on the bulk market and vice versa.

The tonnage market was considered to be EEA-wide. On this market, the parties would have obtained a
dominant position. The parties, however, offered commitments which were found to remove the
Commission’s competition concerns.

The geographic market for bulk and cylinder gases (with the exception of certain high-purity and high-
value gases) was found to be national in scope owing mainly to different prices, market structures and
distribution systems in Member States. The operation would have strengthened the dominant position in
certain bulk and cylinder markets of Air Liquide in France and of BOC in the UK and Ireland.
Furthermore, by combining existing dominant positions in neighbouring countries in these markets, the
operation raised the concern that an extended area would be perpetually dominated by a single entity.
The remedies proposed aimed at ensuring the effective opening of the former home markets to
competition, through divestment of plants mainly in the UK and France. The annual sales of the divested
plants were in the range of about half of the market share that Air Liquide would otherwise have
acquired.

In helium and electronic speciality gases, which were found to be wider than national in scope, the
operation would threaten to create a joint dominant position between the new entity and Air Products (a
joint bidder with Air Liquide for the acquisition of BOC, subject to the division between them of BOC’s
assets after completion of the deal). Remedies consisted of the divestiture of contracts for liquid helium
supply from Russia and Poland, access to Air Liquide/BOC’s purchasing agreements in the United
States, plus a freezing of Air Liquide’s joint control (together with Air Products and ultimately with the
Algerian Government) of the important Algerian supply channel. Remedies vis-à-vis the joint dominant
position that the operation would create in electronic specialty gases consisted of the divestment of the
transfill facility owned by Air Liquide in France, and of a commitment to grant third-party access to
licences to BOC’s patented technology, a process to be managed by an independent patent attorney. In
the end, the merger did not take place.

Linde/AGA

The Commission’s findings in the Air Liquide case as regards the product and geographic market
definition of tonnage, bulk and cylinder gases were confirmed in the parallel case of Linde/AGA.
Commitments in that case covered divestments in the bulk and cylinder gas markets in the Netherlands
and Austria.
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VEBA/VIAG

The merger between the German groups VEBA and VIAG, together with the merger between RWE and
VEW, which was investigated at the same time by the Bundeskartellamt, will change the face of the
German power industry, especially at the level of the interconnected grid. In its original form, the merger
of VEBA and VIAG would have resulted in a dominant duopoly between VEBA/VIAG on the one hand
and RWE/VEW on the other on the market in the supply of electricity from the interconnected grid. After
the merger, PreussenElektra AG (VEBA) and Bayernwerk AG (VIAG) together with RWE/VEW would
have controlled well over 80 % of this market.

Numerous structural factors meant that, after the merger was originally notified, a significant degree of
competition between VEBA/VIAG and RWE could no longer be expected. There were a number of
factors that indicated that parallel behaviour could result. These included the fact that electricity is a
totally homogeneous product, which is sold on a transparent market; that the companies had similar cost
structures owing to a similarly composed stock of power stations and also held a number of jointly
operated large power stations; that there were numerous interrelationships between VEBA/VIAG and
RWE; and that expected growth in demand is low, and the product has a low price elasticity.

Moreover, the duopoly VEBA/VIAG and RWE or RWE/VEW would not have faced any significant
competition from outside. In addition to the extremely high market share of the duopoly, apart from
EnBW no other interconnected power company would have been independent of the duopolists. The
duopoly would have controlled by far the greatest part of installed generation capacity, almost all free
generation potential, and by far the greatest part of the transmission network in Germany. There are also
significant barriers to entry to the market, in particular relating to the creation of new capacity and
imports.

In response to the Commission’s objections, VEBA/VIAG proposed that it should dispose of numerous
holdings in other companies and make improvements to the ground rules governing the market in
electricity. Similar undertakings have been given to the Bundeskartellamt by RWE/VEW. The
commitments given by VEBA/VIAG and RWE/VEW ensure that the main links between the two big
groups will be severed, especially as a result of the sale of their holdings in the east German
interconnected company Vereinigte Energiewerke AG (VEAG) and the lignite producer Laubag. VEAG
will thus become independent of the west German interconnected companies, and will have to be taken
seriously as a competitor. VEAG will have a market position comparable to that of VIAG before the
merger, and will become the third force on the German market, the fourth one being the southern
company Energie Baden-Württemberg (EnBW). The sale of these holdings will at the same time reduce
the market positions of VEBA/VIAG and RWE/VEW, to whom VEAG belonged until now.

Other links with RWE/VEW will be cut by selling off shares in VEW held directly and indirectly by
VIAG, and shares in Rhenag Rheinische Energie AG held by VEBA. The position of the remaining
interconnected companies will be strengthened; either VEBA or VIAG previously had a stake in each of
these with the exception of EnBW. This applies to the Hamburg electricity supplier Hamburgische
Electricitätswerke AG (HEW) and the Berlin company Kraft und Licht AG (BEWAG).

VEBA/VIAG and RWE/VEW have also undertaken not to charge the transmission fee known as the ‘T-
component’, payable where a supplier of energy between the northern and southern trading zones set up
by Associations Agreement II (Verbändevereinbarung II) cannot net out the quantities they supply
against equivalent quantities in the opposite direction. This commitment will considerably improve the
ground rules governing transmission through the network operated by these two leading interconnected
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companies. Imports from Scandinavia will be appreciably simplified, because VEBA will free a portion
of the capacity reserved for it in the Denmark interconnector for use by competitors.

Other commitments have also been given which meet the Commission’s objections in respect of two
markets in hydrocyanic acid products.

AstraZeneca/Novartis

In this operation, which will lead to the world’s leading crop protection business, Astra-Zeneca, itself
created through the merger between Astra AB and Zeneca Group plc in spring 1999, and Novartis,
resulting from the merger between Ciba-Geigy and Sandoz in December 1996, will spin off and merge
their activities in the area of crop protection into a newly incorporated company, Syngenta AG, to which
Novartis will also transfer its seeds business.

The deal posed concerns in a high number of crop-protection products, threatening to create or strengthen
dominant positions in 39 markets including cereal fungicides and maize herbicides. In many of these
markets, the parties’ combined market shares would have been between 50 % and 75 %. The extensive
remedies package consisted of divestitures of products, representing total sales worldwide in excess of
EUR 250 million this year, of out-licensing and the termination of distribution agreements.

Thanks to the bilateral agreement of 1991 on antitrust cooperation between the Commission and the
United States, the Commission collaborated with the Federal Trade Commission, enabling a common
and hence effective solution to the problems identified to be found in the markets for cereal fungicides
(worldwide divestiture of Novartis’s strobilurin business) and maize herbicides (worldwide divestiture of
AstraZeneca’s acetochlor business).

Dow Chemical/Union Carbide

The acquisition by Dow Chemical of Union Carbide (UCC), creating one of the world’s largest
producers of plastics and chemicals, posed competition concerns in three areas. The Commission found
that, without the remedies on which the adopted authorisation decision is conditional, the concentration
would have led to the creation or strengthening of dominant positions in the markets for C8 LLDPE
resins, ethyleneamines and PE technology.

For C8 LLDPE, the operation would have resulted in a combined market share in excess of 80 %, or five
times larger than that of the nearest competitor. The merger with UCC would have strengthened Dow’s
already dominant position on the western European market through the addition of UCC’s share in the
Polimeri joint venture with Enichem. To prevent the strengthening of this position, the parties undertook
to either cause Polimeri to sell its Italian production plant that produces C8 LLDPE among other
products or to divest all of UCC’s 50 % ownership interest in Polimeri itself, either undertaking
removing the overlap between the parties’ activities.

Secondly, the Commission found that specific types of ethyleneamines form separate product markets
and that the relevant geographic market is worldwide. For most individual ethyleneamines the operation
would have resulted in significant overlaps between the activities of the parties and combined world
market shares above 60 %.

To remedy these competition concerns, Dow undertook to divest its entire worldwide ethyleneamine
business (production plants, intellectual property rights, technology, customer contracts, personnel). It
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will also make up to half of the capacity at its Terneuzen plant in the Netherlands available to the new
owner of the ethyleneamine business. This business can be physically separated from other Dow
Chemical businesses and the new owner will not be dependent on Dow for raw materials.

Thirdly, the Commission found that the Dow/UCC deal would have strengthened UCC’s dominant
position on the market for gas phase PE technology packages and/or on the more general market for low
pressure PE technology packages through the addition of Dow’s metallocene patent to Univation, UCC’s
joint venture with Exxon, and would have weakened BP Amoco’s position as Univation’s most
important competitor as it would cease having access to a proven metallocene technology.

To remedy the competition concerns, Dow agreed to offer interested third parties open licences to its
background metallocene patents with regard to gas phase and slurry processes. Dow undertook not to
grant licences to its background metallocene patents to Univation or to assign such patents to Univation.
Dow will also divest all of its assets dedicated to gas phase metallocene PE technology to BP. Together
with other measures, this will enable BP to offer effective competition to the merged entity on the market
for gas phase technology packages, including the possibility of supplying metallocene catalysts.

Industri Kapital/Dyno — Acquisition of control by a venture capital group

This case concerns the acquisition by the Industri Kapital group (Industri Kapital) of Dyno ASA (Dyno),
Norway. The Industri Kapital group is a venture capital company and manages and controls a number of
private equity funds. These funds control numerous undertakings. Among the undertakings already
controlled are Neste Chemicals Oy (Neste), a chemical company, and Arca, a company active in
materials handling systems.

In the case in question, Industri Kapital 1997 Fund (IK 97) and Industri Kapital 2000 Fund (IK 2000)
acquired all the shares in the target company, Dyno, through a holding company. Dyno’s explosives
operations were transferred to a separate company, the shares in the remaining chemicals operation being
owned by the two funds (IK 97 and IK 2000) through holding companies. IK 97 and IK 2000 are private
equity funds. They are not legal entities but the result of contractual arrangements between the funds’
respective investment management companies, IK 97 Ltd and IK 2000 Ltd, and the investors. IK 97 Ltd and
IK 2000 Ltd are incorporated under the laws of Jersey. They exercise the voting rights in the portfolio
companies. The investors have no voting rights.

IK 97 Ltd and IK 2000 Ltd are wholly owned by Industri Kapital Europa BV, which in turn is owned by
Industri Kapital NV. Industri Kapital claimed in the notification that through ‘undertakings’ made to
certain investors in IK 97 a number of investors are guaranteed representation on the board of IK 97 Ltd.
Furthermore, Industri Kapital stated in the notification that it is a precondition for IK 97 Ltd’s permission
to conduct business as an investment management company under the laws of Jersey that the investors
for whom IK 97 Ltd manages investments must be represented by a majority on IK 97 Ltd’s board.
Industri Kapital states therefore that it can be argued that IK 97 Ltd and Industri Kapital Europa BV form
separate economic entities. However, in a response to a formal request for information, Industri Kapital
confirmed that the ‘undertakings’ referred to were given orally, that Industri Kapital did not make any
notes or minutes referring to these undertakings on the occasions when they were given and that in
Industri Kapital’s view the ‘undertakings’ are not legally binding. Furthermore, Industri Kapital has
confirmed that, contrary to its previous statement, it is not a requirement under the laws of Jersey that the
investors be represented on the board of the investment management company. According to IK 97 Ltd’s
permit to conduct business, it has only to report changes in the composition of directors to the relevant
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authority. Therefore, the composition of the board of IK 97 Ltd can be determined by its only
shareholder, Industri Kapital Europa BV.

On the basis of the foregoing, the Commission concluded that Dyno would ultimately be controlled by
Industri Kapital NV. In determining the turnover, all portfolio companies ultimately controlled by
Industri Kapital NV were taken into account.

Alcoa/Reynolds

The merger, which created the largest integrated aluminium producer worldwide, would have resulted in
dominant positions in three product markets: smelter-grade alumina (SGA), commodity alumina hydrate
and high-purity P0404 aluminium. SGA is the raw material used by smelters to produce aluminium
metal. The merging parties’ combined assets (alumina refineries) and global production capacity would
have given them an outstanding position as the largest supplier of SGA to competing smelters. Moreover,
the merger would bring under the control of the merged firm the lowest-cost refineries in the world,
located in Australia.

In order to address these concerns, Alcoa proposed to divest Reynolds’ share in one of these lowest-cost
refineries, thus removing the competitive overlap.  In addition, Alcoa offered to divest Reynolds’ 50 %
stake in a German alumina refinery controlled jointly with VAW to address competition concerns in
relation to commodity alumina hydrate, where the merging firms would have dominated the EEA
market. This divestiture also reduced further the combined market share of the merged firm in the SGA
market.

In relation to P0404 high-purity aluminium, used in the manufacture of aerospace aluminium alloys, the
merger would have created a vertical relationship conducive to vertical foreclosure of a downstream
competitor. To address this concern, Alcoa offered part of a smelter that currently produces P0404 to an
independent third party.

Alcan/Alusuisse

The Commission’s in-depth investigation concluded that the merger as originally notified would create
dominant positions in a number of markets, in particular alumina trihydrate, lithographic sheet — where
a duopolistic dominant position would have emerged — and semi-rigid aluminium containers (a
packaging material).

Alumina trihydrate (ATH) is a flame retardant used in order to prevent the flammability of materials, in
particular in the construction industry (plastic floors, cables, outer garments, etc.). The significantly high
market share of the merged firm would have resulted in the creation of a dominant position in the ATH
market in Europe. The proposed divestiture of the ATH plant operated by Alusuisse at Martinswerk,
Germany, removed the competitive overlap in the ATH market and restored the competitive conditions
prevailing prior to the merger

Lithographic sheet is a flat-rolled product used in the offset printing industry. The merger would result in
a duopolistic dominant position held by the merged firm and its main competitor, VAW. The resulting
duopolistic structure of the market was supported, among other things, by the symmetry in the market
shares of the two competitors and their structural link in the Norf joint venture. These, and other elements
pertaining to the nature of the product and of the relevant market, would induce the two competitors to
engage in collusive behaviour, thereby substantially restricting competition in the relevant market. The
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divestiture of the Star mill operated by Alusuisse at Bridgenorth, United Kingdom, whose purchaser will
be able to acquire the lithographic business of that mill, and of an additional foil stock cold mill removed
the competitive overlap in the market for lithographic sheet, dispelled any possible doubt as to the
creation of a dominant duopoly and thus restored the competitive conditions prevailing prior to the
merger.

In semi-rigid aluminium containers, a packaging product used for petfood, human food, airline catering,
etc., the high market share of the merged firm and the absence of alternative competitive responses led
the Commission to conclude that the transaction would create a dominant position in this market. The
divestiture of machines (as well as lamination technology, customer contracts and contract-related
equipment) that produce semi-rigid aluminium containers and amounting to the overlap brought about by
the merger removed the competitive overlap and created the conditions for the purchaser to become a
viable, long-term competitor in the manufacture and supply of semi-rigid aluminium containers.

MMS/DASA/Astrium

In the Astrium case (joint venture between MMS and DASA), the Commission analysed the satellite
production market both as regards prime contracting and as regards equipment-producing activities. It
emerged from the Commission’s enquiry that each of the subsystems and equipment products which
constitute the platform and payload of a satellite might constitute a distinct product market. In particular,
there appeared to be a distinct market for mechanical wheels (used to stabilise a satellite’s attitude). The
geographic market for such equipment for observation and scientific satellites appears to be Europe-
wide. This is because such satellites are commissioned by space agencies such as the European Space
Agency (ESA). The ESA takes care that contract allocation at certain production levels within a project
takes place on the basis of the geographic fair return principle, which requires it (i) to grant preference to
the fullest possible extent to industry in all ESA Member States and (ii) to ensure that all ESA Member
States participate in projects in an equitable manner, having regard to their financial contribution to the
agency.

The Commission also identified a distinct market for military communication satellites in France. In that
market, where procurement is based on open competition between MMS and just one other competitor
(Alcatel Space), there was risk that the operation might create a dominant position. Since DASA was the
only supplier to Alcatel Space of certain subsystems and equipment, the operation would have resulted in
Astrium becoming both a competitor of and a key supplier to Alcatel Space. It would therefore be in a
position to foreclose the market to Alcatel Space.

MMS undertook to divest its business in mechanical wheels in order to remedy the fact that, following
the operation, the only other supplier of this product in Europe would have been dependent on sales to
Astrium. A second undertaking concerned the granting by DASA of licences for the manufacture and
sale of other equipment products (chemical propulsion systems, chemical thrusters and on-board
management systems) to prevent foreclosure of the market to Alcatel Space.

Bosch/Rexroth

The transaction is part of a broader plan by Mannesmann to offload its non-telecommunications
activities. The Commission’s investigation found that the combined firms would have a dominant
position on the market for hydraulic piston pumps. Although Rexroth produces only axial piston pumps
and Bosch radial piston pumps, the Commission’s review showed that there was a high degree of
substitutability between the two types of product.
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To prevent the creation of a dominant position, Bosch agreed to sell its own radial piston pumps business
to a competitor. However, the investigation showed that, for effective competition to be restored, it was
not sufficient to sell; the Commission had to make sure that the acquirer was a strong competitor,
otherwise Bosch would, over time, have been able to win back the market shares lost through the sale.
This is because Bosch’s strong customer relations in the industrial hydraulics field would have been
sufficient to persuade such customers to switch from radial to axial piston pumps. The Commission
therefore insisted on the merger’s not being put into effect until a suitable buyer was found, leading
Bosch to propose Moog, a strong competitor in Europe, very quickly. This is the first time the
Commission has imposed the finding of an ‘upfront buyer’ for divestments linked to merger regulatory
approval.

Framatome/Siemens/Cogéma (31)

On 6 December, the Commission cleared a joint venture which combines the nuclear activities of
Framatome SA of France with those of Siemens AG of Germany (for more details see Part One,
point 246).

3. Merger proposals declared incompatible with the common market 
under Article 8(3) of the ECMR

Volvo/Scania

On 14 March, the Commission prohibited the merger between two Swedish companies, Volvo and
Scania (for more details see Part One, point 245).

MCI WorldCom/Sprint

The Commission decided to prohibit the merger between US telecommunications firms MCI WorldCom
Inc. and Sprint Corp.  as it would have resulted in the creation of a dominant position in the market for
top-level universal Internet connectivity. This was the 13th time the Commission had blocked a merger
since 1990.

In the course of the review, the companies proposed to divest Sprint’s Internet business, but this was
insufficient to resolve the competition concerns resulting from the merger. MCI WorldCom is the
world’s leading provider of Internet connectivity, with Sprint one of its main competitors. An in-depth
investigation by the Commission showed that the merger would, through the combination of the merging
parties’ extensive networks and large customer base, have led to the creation of such a powerful force
that both competitors and customers would have been dependent on the new company to obtain universal
Internet connectivity. This would have allowed the merged company to behave independently of both its
competitors and customers. Following the Commission’s objections, the companies offered to divest
Sprint’s Internet business from Sprint’s other activities. However, the Commission’s investigation
showed that this proposal was insufficient as it would not re-establish, with enough certainty as to its
effect, immediate and effective competition in the market for top-level Internet connectivity.

¥31∂ The case is formally not a clearance with conditions and obligations but a clearance following a modification of the
notification.
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The Commission also studied the impact of the merger in the market for the provision of global
telecommunications services to multinational companies, where together with British Telecommunications’
Concert alliance with AT&T the merged entity would appear to control the majority of the market. The
Commission could not, however, show the absence of competitive constraints from actual competitors in
this market and that customers would not be able to countervail against any parallel behaviour by the two
leading players. The Commission therefore concluded that a collective dominant position could not be
established between the merged entity and the Concert alliance.

Pursuant to the EU–US agreement of 1991 on antitrust cooperation, the Commission has examined the
merger in parallel with the US Department of Justice although the two authorities have conducted
independent and separate investigations.

C — Decisions pursuant to Article 2(4) of the ECMR (joint venture cases)

Microsoft/Liberty Media/Telewest (Case No JV 27)

Telewest is a UK broadband cable company. It provides a wide range of services to businesses and
consumers, including digital television, telephony and high-speed Internet access.

Microsoft is a leading PC software company and is also involved in other communications and
information technology sectors, including telecommunications and multimedia. With regard to the
Microsoft/Liberty/Telewest transaction, Microsoft supplies technical services and software to broadband
cable companies.

Liberty is an international media, entertainment and communication company with interests in several
Member States and in the United States.

According to the operation as originally notified, Microsoft would acquire a joint controlling interest in
Telewest with Liberty Media Corporation by taking over Media One’s interest in the company.

The Commission raised serious doubts about the compatibility of the operation with the common market
within the meaning of the merger regulation.

Digital TV is likely to become the most widespread means for consumers to access entertainment,
education, news and e-commerce as well as digital TV programmes. Cable operators will offer
consumers a full range of advanced broadband communications services considered vital to the
developing information society in Europe. In this emerging market, the Commission considers it
essential to prevent the creation of bottlenecks in any of the areas of supply. Since final consumers
cannot decide on the software and the digital services that are delivered to their homes via set-top boxes,
it is of the utmost importance that cable operators can make technology decisions on the basis of fair and
equal competition.

The cable industry in the United Kingdom is highly concentrated. The two main operators are NTL and
Telewest. Any company in a position to supply set-top box software to both cable television providers
would control much of that market.

If Microsoft acquired joint control over Telewest, in combination with existing links between NTL and
Microsoft that could give Microsoft influence over the technology decisions of NTL, Microsoft would
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have been able to determine the technology decisions of the emerging digital cable industry in the United
Kingdom. Therefore, the Commission addressed to Microsoft a statement of objections prior to a
possible final decision that the proposed acquisition in its original form would not be compatible with the
common market.

Subsequent to the Commission’s intervention, Microsoft decided to limit its investment to a minority
interest without the possibility of exercising decisive influence over the company. As a result of this
change, Microsoft lost legal control over Telewest and the modified transaction did not fall under the
merger regulation. Consequently, a final decision did not need to be adopted pursuant to Article 8 of the
regulation.

Granaria/Ültje/Intersnack/May Holding (32) (Case No JV 32)

The nut snack businesses of Granaria, Ültje, Intersnack, and May Holding were merged in a joint
venture, to be active in most Member States (33).

The Commission considered that the concentration did not raise serious concerns, given that the joint
venture will mainly supply retailers with own label products while the joint venture’s brands will have a
relatively minor market share. In the own label sector, the joint venture’s ability to impose price
increases will be curtailed by the purchasing practices of the big retailers, which include multiple
sourcing and Europe-wide invitations to tender. Moreover, in this sector with low barriers to entry, the
joint venture faces potential competition from new entrants, in particular suppliers of industrial
ingredient nuts (i.e. nuts used in cereals etc.).

Furthermore, the joint venture will not lead to cooperative behaviour between the parents as only one
parent company (Intersnack) will retain activities in any related market — that of savoury snacks.

BSkyB/KirchPayTV (Case No JV 37)

On 21 March, the Commission authorised the operation by which British Sky Broadcasting Group plc
(‘BSkyB’) acquired 24 % and joint control of KirchPayTV GmbH & Co. KGaA (‘KirchPayTV’) (34).
BSkyB’s principal business is the broadcasting of analogue and digital pay-television services in the UK
and Ireland. It also produces pay-TV channels and has an interest in the British Interactive
Broadcasting/Open joint venture, which provides digital interactive television services in the UK.
KirchPayTV is part of the German media group Kirch and operates the ‘Premiere World’ pay-TV
services in Germany and Austria.

The Commission examined three markets. As far as the pay-TV market in Germany was concerned,
BSkyB was not likely to enter it in the short to medium term. However, the operation would have
strengthened KirchPayTV’s dominant position on that market by reinforcing the existing high barriers to
entry. KirchPayTV’s position benefited from an influx of financial resources and access to BSkyB’s
marketing and distribution know-how.

¥32∂ Case No JV.32.
¥33∂ Decision of 28.2.2000 under Article 6(1)(b) of Council Regulation 4064/89 (OJ C 170, 29.6.2000). 
¥34∂ OJ C 110, 15.4.2000.
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The Commission also had concerns about the creation of a dominant position of KirchPayTV in the
market for digital interactive television services in Germany. The operation would have enabled
KirchPayTV to leverage its dominance on the pay-TV market into this emerging market.

In the market for the acquisition of broadcasting rights, in particular for films and sporting events, the
Commission came to the conclusion that the operation did not lead to the creation or strengthening of a
dominant position.

The parties offered commitments with regard to the technical platform for pay-TV and digital interactive
television services. The first set of commitments enables providers of digital interactive television
services to establish their own technical platform and to compete with Kirch by giving them access to
Kirch’s pay-TV services. It will also be possible to manufacture decoders using other conditional access
systems in addition to Kirch’s conditional access system. The second set of commitments enables
providers of digital interactive television services to run their services more easily on Kirch’s technical
platform. This is done via both the implementation of the DVB Multimedia Home Platform (MHP),
which will enable operators to develop interactive applications for Kirch’s decoder, and a commitment
facilitating the negotiation of Simulcrypt arrangements.

These commitments counterbalance the increase in the barriers to entry on the pay-TV market and
prevent KirchPayTV from leveraging its dominance on this market into the one for digital interactive
television services. They also establish an arbitration procedure for the supervision of the implementation
of the commitments by the parties. Consequently, the serious doubts with regard to the creation or
strengthening of a dominant position were eliminated and the Commission cleared the operation.

Hitachi/NEC (Case No JV 44)

NEC/Hitachi signed an agreement to create a full-function joint venture which was notified to the
Commission under the merger regulation on 28 March. The aim of the joint venture, to be called NEC-
Hitachi Memory Inc., is to design and develop next-generation DRAMs which function as the memory of
computing devices. The life cycle of DRAMs is very short and their capacity to store data has doubled in
just a few years. It is important for Hitachi and NEC to join efforts to speed up research and development
with regard to next-generation DRAMs.

The review carried out by the Commission revealed that the joint venture does not create or strengthen a
dominant position within the meaning of the merger regulation in the product market concerned as the
joint venture will have several powerful competitors such as Samsung Electronics, Siemens, Micron
Technology and Hyundai. It has also been carefully checked whether the presence of both Hitachi and
NEC in the related markets for PCs and for other electronic components creates any competition
problems, but this is very unlikely given that the parties’ market shares will be small.

For this reason, the Commission authorised the creation of the joint venture between the two companies
by clearing the notification at phase I by an Article 6(1)b decision.
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D — Commission decisions

1. Decisions under Articles 6 and 8 of Council Regulation (EEC) No 4064/89

1.1. Decisions under Article 6(1)(b) and under Article 6(2) 
of Council Regulation (EEC) No 4064/89

Case Title Date of 
decision OJ Date of

publication
M.1720 Fortum/Elektrizitätswerk Wesertal 5.1.2000 C 56 29.2.2000
M.1784 Delphi Automotive Systems/Lucas Diesel 5.1.2000 C 39 11.2.2000
M.1772 Continental Teves/ADC Automotive Distance Control 10.1.2000 C 93 31.3.2000
M.1799 BSCH/Banco Totta y CPP/A. Champalimaud 11.1.2000 C 171 21.6.2000
M.1712 Generali/INA 12.1.2000 C 58 1.3.2000
M.1716 GEHE/Herba 12.1.2000 C 77 17.3.2000
M.1807 FNAC/COIN/JV 14.1.2000 C 49 22.2.2000
M.1792 Ahlstrom/Capman/Folding Carton Partners 17.1.2000 C 321 10.11.2000
M.1777 CGU/Hibernian 18.1.2000 C 65 7.3.2000
M.1709 PreussaG/Babcock/Celsius 19.1.2000 C 44 17.2.2000
M.1800 Marconi/Bosch Public Network 19.1.2000 C 144 24.5.2000
M.1684 Carrefour/Promodes 25.1.2000 C 164 14.6.2000
M.1778 Freudenberg/Phoenix/JV 26.1.2000 C 44 17.2.2000
M.1817 Bellsouth/Vodafone (E-Plus) 26.1.2000 C 258 9.9.2000
M.1786 General Electric/Thomson CSF/JV 2.2.2000 C 61 3.3.2000
M.1816 Churchill Insurance Group/NIG Holdings 2.2.2000 C 93 31.3.2000
M.1820 BP/JV Dissolution 2.2.2000 C 98 6.4.2000
M.1822 Mobil/JV Dissolution 2.2.2000 C 112 19.4.2000
M.1825 Suzuki Motor/Suzuki KG/FAFIN 3.2.2000 C 73 14.3.2000
M.1830 Finalrealm/United Biscuits 3.2.2000 C 49 22.2.2000
M.1797 Saab/Celsius 4.2.2000 C 46 19.2.2000
M.1683 The Coca-Cola Company/KAR-TESS

Group (Hellenic Bottling)
7.2.2000 C

M.1794 Deutsche Post/Air Express International 7.2.2000 C 46 19.2.2000
M.1803 Electrabel/EPON n07.2.2000 C 101 8.4.2000
M.1801 Neusiedler/American Israeli Paper Mills/JV 11.2.2000 C 89 28.3.2000
M.1810 VW/Europcar 18.2.2000 C 322 11.11.2000
M.1774 Deutsche BP/DaimlerChrysler AG/Union-Tank Eckstein 21.2.2000 C 76 16.3.2000
M.1796 Bayer/LyondelL 21.2.2000 C 142 20.5.2000
M.1841 Celestica/IBM (EMS) 25.2.2000 C 341 1.12.2000
M.1747 Telekom Austria/Libro 28.2.2000 C 108 14.4.2000
M.1847 GM/Saab 28.2.2000 C 173 22.6.2000
M.1840 KKR/Bosch Telecom Private Networks 29.2.2000 C
M.1849 Solectron/Ericsson Switches 29.2.2000 C 73 14.3.2000
M.1861 MAN/ERF 29.2.2000 C
M.1831 Deutsche Bank/CIBA 6.3.2000 C 108 14.4.2000
M.1869 CVC/BTR Siebe Automotive Sealing Systems 6.3.2000 C 54 21.2.2001
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M.1870 ZF/Brembo/DFI 7.3.2000 C 182 29.6.2000
M.1802 Unilever/Amora-Maille 8.3.2000 C
M.1848 Schroder Ventures European Fund/TAKKO modemarkt 8.3.2000 C 54 21.2.2001
M.1854 Emerson Electric/Ericsson Energy Systems 15.3.2000 C 173 22.6.2000
M.1842 Vattenfall/HEW 20.3.2000 C 145 23.5.2000
M.1889 CLT-UFA/Canal + /VOX 21.3.2000 C 134 13.5.2000
M.1855 Singapore Airlines/Virgin Atlantic 23.3.2000 C
M.1873 Compagnie de Saint-Gobain/Meyer International 23.3.2000 C 42 8.2.2001
M.1865 France Telecom/Global One 24.3.2000 C 43 9.2.2001
M.1838 BT/ESAT 27.3.2000 C 341 1.12.2000
M.1867 Volvo/Telia/Ericsson — Wireless Car 27.3.2000 C 270 21.9.2000
M.1751 Shell/BASF/JV — Project Nicole 29.3.2000 C 142 20.5.2000
M.1856 Citigroup/Schroders 29.3.2000 C 303 24.10.2000
M.1866 Preussag/Hebel 29.3.2000 C 142 20.5.2000
M.1835 Monsanto/Pharmacia & Upjohn 30.3.2000 C 143 23.5.2000
M.1826 KBC Bank/KBCPD/KBPDBV 31.3.2000 C 348 5.12.2000
M.1880 Minnesota Mining and Manufacturing/Quante 31.3.2000 C 255 6.9.2000
M.1885 Babcock Borsig/VA Technologie/PIPE-TEC 31.3.2000 C
M.1793 VOITH/Siemens/JV 3.4.2000 C 134 13.5.2000
M.1883 NEC/Mitsubishi 3.4.2000 C 368 21.12.2000
M.1832 AHOLD/ICA Förbundet/Canica 6.4.2000 C 362 16.12.2000
M.1904 Carrefour/Gruppo GS 6.4.2000 C 134 13.5.2000
M.1874 Lafarge/Blue Circle 7.4.2000 C 71 3.3.2001
M.1893 Butler Capital/CDC/AXA/Finauto/Autodistribution/ 

Finelist
10.4.2000 C 374 28.12.2000

M.1910 Meritanordbanken/UniDanmark 10.4.2000 C 148 27.5.2000
M.1795 Vodafone Airtouch/Mannesmann 12.4.2000 C 141 19.5.2000
M.1871 Arrow Electronics/Tekelec 13.4.2000 C 130 11.5.2000
M.1876 Kohlberg Kravis & Roberts/Wassall/Zumtobel 13.4.2000 C 138 17.5.2000
M.1886 CGU/Norwich Union 13.4.2000 C 134 13.5.2000
M.1887 Credit Suisse First Boston/GALA Group 13.4.2000 C 159 8.6.2000
M.1814 Bayer/Röhm/Makroform 17.4.2000 C 190 8.7.2000
M.1875 Reuters/Equant — Project Proton 17.4.2000 C 183 30.6.2000
M.1812 Telefonica/Terra/Amadeus 27.4.2000 C 235 17.8.2000
M.1902 Telia/Commerzbank/FNH 27.4.2000 C
M.1911 Dow/BSL 27.4.2000 C 138 17.5.2000
M.1836 Siemens/Bosch Telecom 28.4.2000 C
M.1907 WOCO/Michelin 28.4.2000 C 187 6.7.2000
M.1895 Ocean Group/EXEL (NFC) 3.5.2000 C
M.1909 Alstom/ABB Alstom Power 5.5.2000 C 303 24.10.2000
M.1920 Nabisco/United Biscuits 5.5.2000 C
M.1935 Rabobank/GILDE/NORIT 5.5.2000 C 313 1.11.2000
M.1846 Glaxo Wellcome/Smithkline Beecham 8.5.2000 C
M.1892 Sara Lee/Courtaulds 8.5.2000 C 164 14.6.2000
M.1745 EADS 11.5.2000 C 307 26.10.2000
M.1937 Skandia Life/Diligentia 11.5.2000 C 266 16.9.2000
M.1901 Cap Gemini/Ernst & Young 17.5.2000 C 262 13.9.2000
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M.1891 BP Amoco/Castrol 18.5.2000 C 301 21.10.2000
M.1908 Alcatel/Newbridge Networks 19.5.2000 C 169 17.6.2000
M.1919 Alcoa/Cordant 19.5.2000 C 289 12.10.2000
M.1961 NHS (San Paolo-IMI)/MWCR (Schroders) 19.5.2000 C
M.1878 Pfizer/Warner-Lambert 22.5.2000 C 210 22.7.2000
M.1956 Ford/Autonova 24.5.2000 C
M.1780 LVMH/PRADA/FENDI 25.5.2000 C 169 17.6.2000
M.1946 Bellsouth/SBC/JV 26.5.2000 C 202 15.7.2000
M.1960 Carrefour/Marinopoulos 26.5.2000 C 183 30.6.2000
M.1929 Magneti Marelli/SEIMA 29.5.2000 C
M.1930 Ahlstrom/Andritz 30.5.2000 C
M.1944 HSBC/CCF 30.5.2000 C 187 6.7.2000
M.1948 Techpack International/Valois 30.5.2000 C 289 12.10.2000
M.1898 TUI Group/GTT Holding 31.5.2000 C 196 12.7.2000
M.1959 Meritor/Arvin 31.5.2000 C 169 17.6.2000
M.1968 Solectron/Nortel 31.5.2000 C 236 18.8.2000
M.1970 Johnson&Johnson/Mercury Asset Management/Agora 

Healthcare Services JV
8.6.2000 C 237 19.8.2000

M.1989 Winterthur/Colonial 9.6.2000 C 198 13.7.2000
M.1957 VIAG Interkom/Telenor Media 14.6.2000 C
M.1858 Thomson-CSF/Racal (II) 15.6.2000 C
M.1947 ABN AMRO Lease Holding/Dial Group 15.6.2000 C 237 19.8.2000
M.1950 Toyoda Automatic Loom Works/BT Industries 15.6.2000 C
M.1975 Deutsche Bank/Eurobank/Lamda Development/JV 15.6.2000 C 238 22.8.2000
M.1916 RTL Newmedia/Primus-Online 20.6.2000 C 256 7.9.2000
M.1933 Citigroup/Flender 20.6.2000 C 257 8.9.2000
M.1938 BT/Telfort 21.6.2000 C 255 6.9.2000
M.1974 Compagnie de Saint-Gobain/Raab Karcher 22.6.2000 C 319 8.11.2000
M.2003 Carlyle/Gruppo Riello 27.6.2000 C 322 11.11.2000
M.2004 Investcorp/Chase Capital Investments/Gerresheimer Glas 27.6.2000 C 354 9.12.2000
M.1900 Solvay/Plastic Omnium/JV 28.6.2000 C 31 31.1.2001
M.1997 Schroders/Liberty International Pension 28.6.2000 C 236 18.8.2000
M.1859 ENI/GALP 29.6.2000 C
M.1958 Bertelsmann/GBL/Pearson TV 29.6.2000 C
M.1966 Phillips/Chevron/JV 29.6.2000 C 237 19.8.2000
M.1972 Granada/Compass 29.6.2000 C 237 19.8.2000
M.1978 Telecom Italia/News Television/Stream 29.6.2000 C
M.1998 Ford/Land-Rover 29.6.2000 C 209 21.7.2000
M.1932 BASF/American Cyanamid (AHP) 30.6.2000 C 354 9.12.2000
M.1839 Halbergerhütte/Bopp & Reuther/Muffenrohr 4.7.2000 C 43 9.2.2001
M.1877 Boskalis/HBG 4.7.2000 C 320 9.11.2000
M.2006 ENRON/MG 4.7.2000 C
M.1996 SCA/Graninge/JV 5.7.2000 C 258 9.9.2000
M.1936 Siemens Business Services/Lufthansa Systems/Synavion 6.7.2000 C 238 22.8.2000
M.2024 Invensys/BAAN 7.7.2000 C 286 10.10.2000
M.1964 Planet Internet/Fortis Bank/Mine JV 10.7.2000 C 374 28.12.2000
M.1925 Scottish & Newcastle/Groupe Danone 11.7.2000 C 238 22.8.2000
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M.1943 Telefonica/Endemol 11.7.2000 C 235 17.8.2000
M.2027 Deutsche Bank/SAP/JV 13.7.2000 C 254 5.9.2000
M.1949 Western Power Distribution (WPD)/Hyder 14.7.2000 C 261 12.9.2000
M.2026 Clear Channel Communications/SFX Entertainment 14.7.2000 C 366 20.12.2000
M.2034 Hagemeyer/WF Electrical 17.7.2000 C 251 1.9.2000
M.1939 REXAM (PLM)/American National Can 19.7.2000 C
M.1993 Rhodia/Raisio/JV 20.7.2000 C 16 18.1.2001
M.2012 CGNU/Aseval 20.7.2000 C 275 27.9.2000
M.2028 ABB/Bilfinger/MVV Energie/JV 25.7.2000 C 250 31.8.2000
M.2002 Preussag/Thomson 26.7.2000 C 234 15.8.2000
M.2008 AOM/Air Liberte/Air Littoral 27.7.2000 C 238 22.8.2000
M.2025 GE Capital/BTPS/MEPC 27.7.2000 C 270 21.9.2000
M.1994 Andersen Consulting/BT/JV 28.7.2000 C 361 15.12.2000
M.2037 BNP Paribas/PHH 28.7.2000 C 267 19.9.2000
M.2046 VALEO/Robert Bosch/JV 28.7.2000 C
M.1884 Mondi/Frantschach/Assidomän 31.7.2000 C 321 10.11.2000
M.1954 ACS/Sonera Vivendi/XFERA 31.7.2000 C 234 15.8.2000
M.1819 Rheinbraun/OMV/Cokowi (see ECSC.1320) 1.8.2000 C 269 20.9.2000
M.2062 Rio Tinto/North 1.8.2000 C 250 31.8.2000
M.1969 UTC/Honeywell/i2/My Aircraft.com 4.8.2000 C 289 12.10.2000
M.1979 CDC/Banco Urquijo/JV 4.8.2000 C 29 30.1.2001
M.2020 Metsä-Serla/Modo 4.8.2000 C 256 7.9.2000
M.2023 Brambles/Ermewa/JV 4.8.2000 C 271 22.9.2000
M.2036 Valeo/Labinal 4.8.2000 C 289 12.10.2000
M.2047 Bayerische Hypo- Und 

Vereinsbank/IXOS/Mannesmann/memIQ
4.8.2000 C

M.2051 Nordic Capital/HIAG/Nybron/Bauwerk 4.8.2000 C
M.2053 Telenor/BellSouth/Sonofon 4.8.2000 C 295 18.10.2000
M.1922 Siemens/Bosch/Atecs 11.8.2000 C 6 10.1.2001
M.1926 Telefonica/Tyco/JV 11.8.2000 C 255 6.9.2000
M.2016 France Telecom/Orange 11.8.2000 C 261 12.9.2000
M.2029 Tate & Lyle/Amylum 11.8.2000 C 250 31.8.2000
M.2052 Industri Kapital/Alfa-Laval Holding 11.8.2000 C 369 22.12.2000
M.1952 RWE/Iberdrola/Tarragona Power JV 21.8.2000 C 265 15.9.2000
M.2011 Delta Selections/Arla Foods Hellas 21.8.2000 C 330 21.11.2000
M.2056 Sonera Systems/ICL INVIA/Data-Info/JV 21.8.2000 C 322 11.11.2000
M.2063 SEI/Mitsubishi Electric/JV 21.8.2000 C 303 24.10.2000
M.2078 UBS Capital/Heiploeg Shellfish International 21.8.2000 C
M.2091 HSBC Private Equity Investments/BBA Friction Materials 21.8.2000 C 289 12.10.2000
M.2044 Interbrew/BASS 22.8.2000 C 293 14.10.2000
M.2000 WPP Group/Young & Rubicam 24.8.2000 C 266 16.9.2000
M.2035 Doughty Hanson/Rank Hovis McDougall 24.8.2000 C 42 8.2.2001
M.2119 E.ON/ACP/Schmalbach-Lubeca 24.8.2000 C 289 12.10.2000
M.2021 Snecma/Labinal 25.8.2000 C 289 12.10.2000
M.2032 SCA Packaging/Metsä corrugated 25.8.2000 C
M.2086 Deutsche Bank/Hamburgische Immobilien Handlung/DLI 28.8.2000 C
M.1913 Lufthansa/Menzies/LGS/JV 29.8.2000 C 127 27.4.2001
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M.2059 Siemens/Dematic/VDO/Sachs 29.8.2000 C 369 22.12.2000
M.2071 Riva/SAM (See ECSC.1340) 29.8.2000 C
M.2093 Airtours/Frosch Touristik (FTI) 29.8.2000 C 324 15.11.2000
M.2095 Sextant/Diehl 29.8.2000 C 290 13.10.2000
M.2057 Randstad/VNU/JV 30.8.2000 C 368 21.12.2000
M.2015 Totalfina/Saarberg/MMH 31.8.2000 C 330 21.11.2000
M.1951 BT/Japan Telecom/Vodafone Airtouch/JV 1.9.2000 C 274 26.9.2000
M.1980 Volvo/Renault V.I. 1.9.2000 C 301 21.10.2000
M.2075 Newhouse/Jupiter/Scudder/M&G/JV 1.9.2000 C 322 11.11.2000
M.2077 Clayton Dubilier & Rice/Italtel 1.9.2000 C 352 8.12.2000
M.2120 Toyota Motor Corporation/Toyota GB 1.9.2000 C 286 10.10.2000
M.1783 ZF Gotha/Graziano Trasmissioni/JV 4.9.2000 C 42 8.2.2001
M.1987 BASF/Bayer/Hoechst/Dystar 5.9.2000 C 376 29.12.2000
M.2045 Salzgitter/Mannesmannröhren-Werke (see ECSC.1336) 5.9.2000 C
M.2099 Hutchison/NTT Docomo/KPN Mobile/JV 5.9.2000 C
M.2076 Ifil/Alpitour 7.9.2000 C 323 14.11.2000
M.1982 Telia/Oracle/Drutt 11.9.2000 C 374 28.12.2000
M.2087 Feu Vert/Carrefour/Autocenter Delauto 11.9.2000 C 325 16.11.2000
M.2113 Cinven/McKechnie 11.9.2000 C 295 18.10.2000
M.2114 Sanpaolo/Schroders/Omega/C.E.G./JV 11.9.2000 C 29 30.1.2001
M.2122 BAT/Cap Gemini/Ciberion 11.9.2000 C 277 29.9.2000
M.1973 Telecom Italia/Endesa/Union Fenosa 12.9.2000 C 286 10.10.2000
M.2104 MIG/Carlyle/Eutectic and Castolin 12.9.2000 C
M.2131 BCP/Interamericain/Novabank/JV 15.9.2000 C 29 30.1.2001
M.2069 Alstom/Fiat Ferroviaria 18.9.2000 C
M.2082 PSA/Vivendi/Wappi! 22.9.2000 C 341 1.12.2000
M.2110 Deutsche Bank/SEI/JV 25.9.2000 C 324 15.11.2000
M.2116 Flextronics/Italdata 25.9.2000 C 354 9.12.2000
M.2118 Telenor/Procuritas/ISAB/NEWCO 25.9.2000 C 29 30.1.2001
M.2128 ABB Lummus/Engelhard/Equistar/Novolen 25.9.2000 C
M.2130 Belgacom/Teledanmark/T-Mobile International/BEN 

Nederland Holding
25.9.2000 C

M.2133 Hicks/Bear Stearns/Johns Manville 25.9.2000 C 289 12.10.2000
M.2136 Schroder Ventures/MEMEC 25.9.2000 C 322 11.11.2000
M.2147 VNU/Hearst/Stratosfera 25.9.2000 C 16 18.1.2001
M.1990 Unilever/Bestfoods 28.9.2000 C 311 31.10.2000
M.2074 Tyco/Mallinckrodt 28.9.2000 C 318 7.11.2000
M.2084 CSM/European Bakery Supplies Business (Unilever) 28.9.2000 C 325 16.11.2000
M.2094 HT-Troplast/Kömmerling 28.9.2000 C 341 1.12.2000
M.2115 Carrefour/GB 28.9.2000 C 16 18.1.2001
M.2153 BHP/Mitsubishi/QCT 28.9.2000 C
M.2107 TXU Germany/Stadtwerke Kiel 29.9.2000 C
M.2138 SAP/Siemens/JV 2.10.2000 C
M.2039 HVB/Commerzbank/DB/Dresdner/JV 4.10.2000 C 330 21.11.2000
M.2146 SHV/NPM Capital 4.10.2000 C 313 1.11.2000
M.2096 Bayer/Deutsche Telekom/Infraserv/JV 6.10.2000 C 29 30.1.2001
M.2121 Thyssen Krupp Werkstoffe/Röhm 9.10.2000 C
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M.2127 DaimlerChrysler/Detroit Diesel Corporation 9.10.2000 C 368 21.12.2000
M.2151 ATOS/Origin 9.10.2000 C 368 21.12.2000
M.2158 Credit Suisse Group/Donaldson, Lufkin & Jenrette 9.10.2000 C 348 5.12.2000
M.2135 NCR/4Front 12.10.2000 C 348 5.12.2000
M.2162 MOPLA/Deutsche Bank/Trevira 12.10.2000 C
M.2050 Vivendi/Canal+/Seagram 13.10.2000 C 311 30.10.2000
M.2101 General Mills/Pillsbury/Diageo 13.10.2000 C 71 3.3.2001
M.2070 Tietoenator/EDB Business Partner/JV 16.10.2000 C
M.2072 Phillip Morris/Nabisco 16.10.2000 C 351 7.12.2000
M.2137 SLDE/NTL/MSCP/NOOS 16.10.2000 C 29 30.1.2001
M.2061 Airbus 18.10.2000 C 357 13.12.2000
M.2123 Banco Commercial Portugues/Banco de 

Sabadell/Ibersecurities
18.10.2000 C

M.2134 AVNET/VEBA Electronics 18.10.2000 C 354 9.12.2000
M.2154 C3D/Rhone/Go-Ahead 20.10.2000 C
M.2161 AHOLD/Superdiplo 23.10.2000 C 340 30.11.2000
M.2155 France Telecom/Schmid/Mobilcom 24.10.2000 C 130 1.5.2001
M.2173 ERGO/B.B.V. Italia 24.10.2000 C
M.2048 Alcatel/Thomson Multimedia/JV 26.10.2000 C 348 5.12.2000
M.2102 Magneti Marelli/Magneti Marelli Automotive Lighting 

Business JV
26.10.2000 C

M.2111 Alcoa/British Aluminium 27.10.2000 C 348 5.12.2000
M.2145 Apollo Group/Shell Resin Business 27.10.2000 C
M.2157 Skanska/Kvaerner Construction 27.10.2000 C
M.2165 Gruner + Jahr/Publigroupe/G + J Medien 27.10.2000 C
M.2181 RWE/Thames Water 27.10.2000 C 362 16.12.2000
M.2179 Compart/FALCK (II) 3.11.2000 C 374 28.12.2000
M.2066 DANA/Getrag 7.11.2000 C 51 16.2.2001
M.2140 BAWAG/PSK 7.11.2000 C 362 16.12.2000
M.2172 Babcock Borsig/MG Technologies/SAP Markets/ec4ec 7.11.2000 C 56 22.2.2001
M.2148 ABB/Avireal/JV 8.11.2000 C
M.2184 Kohlberg Kravis Roberts/Laporte 13.11.2000 C 369 22.12.2000
M.2191 BT/Amadeus/JV 13.11.2000 C
M.2125 HYPO Vereinsbank/Bank Austria 14.11.2000 C 362 16.12.2000
M.2167 Citigroup/Associates 14.11.2000 C 369 22.12.2000
M.2168 Snecma/Hurel-Dubois 14.11.2000 C 78 10.3.2001
M.2186 Preussag/Nouvelles Frontieres 14.11.2000 C 39 7.2.2001
M.2065 Achmea/BCP/Eureko 17.11.2000 C 376 29.12.2000
M.2144 Telefonica/Sonera/German Umts JV 17.11.2000 C 369 22.12.2000
M.2203 Minority Equity Investments/UBF 17.11.2000 C 369 22.12.2000
M.2194 CCF-Loxxia/Credit Lyonnais-Slibail/JV 21.11.2000 C 105 5.4.2001
M.1501 GKN Westland/Agusta/JV 22.11.2000 C
M.2109 Reuters/Verlagsgruppe Handelsblatt/Meteor 22.11.2000 C 361 15.12.2000
M.2152 Scottish & Newcastle/JV/Centralcer 22.11.2000 C 357 13.12.2000
M.2215 Techint/Stella/James Jones/SIRTI JV 22.11.2000 C 368 21.12.2000
M.1896 Fiat/Unicredito Banca Mobiliare/JV 27.11.2000 C
M.2183 Smiths Industries/TI Group 28.11.2000 C 21 24.1.2001
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M.2195 Cap Gemini/Vodafone/JV 29.11.2000 C
M.2209 EDF Group/Cottam Power Station 29.11.2000 C
M.2105 SJPC/SCP De Milo/De Milo 30.11.2000 C
M.2124 ISP/ESPN/Globosat — JV 4.12.2000 C
M.2180 Outokumpu/Avesta Sheffield (see also ECSC.1342) 4.12.2000 C 83 14.3.2001
M.2202 Stinnes/HCI 4.12.2000 C 54 21.2.2001
M.2090 Liverpool Victoria Friendly Society/AC Ventures/JV 6.12.2000 C 51 16.2.2001
M.2204 Endesa/Telecom Italia/Union Fenosa/AUNA 6.12.2000 C 374 28.12.2000
M.2193 Alliance UniChem/Interpharm 7.12.2000 C 16 18.1.2001
M.2196 ENRON/Bergmann/Hutzler 7.12.2000 C 76 8.3.2001
M.2200 Deutsche Bank/DBG/Varta 7.12.2000 C 31 31.1.2001
M.2206 RATOS/Quality-Laboratories 7.12.2000 C
M.2159 Creditanstalt/Lufthansa Airplus Servicekarten/AUA 

Beteiligungen/Airplus
8.12.2000 C

M.2175 Dow Chemical/Gurit-Essex 8.12.2000 C
M.2198 EL.FI/Moulinex 8.12.2000 C 31 31.1.2001
M.2199 Quantum/Maxtor 8.12.2000 C 68 2.3.2001
M.2217 Celestica/NEC Technologies UK 13.12.2000 C
M.2225 Fortis/ASR 13.12.2000 C 54 21.2.2001
M.2236 SHFCLP (La Poste)/Mayne Nickless Europe 13.12.2000 C 368 21.12.2000
M.1378 Hoechst/Rhône-Poulenc 14.12.2000
M.2188 NEC/Schott Glas/NEC Schott JV 14.12.2000 C 54 21.2.2001
M.2253 Edizione Holding/NHS/Comune di Parma/AMPS 14.12.2000 C 27 27.1.2001
M.2210 Georg Fischer/West LB/Krupp Werner & Pfleiderer 15.12.2000 C 42 8.2.2001
M.2245 Metsä-Serla/Zanders 15.12.2000 C 29 30.1.2001
M.1863 Vodafone/BT/Airtel JV 18.12.2000 C 27 8.2.2001
M.2233 AGF/Zwolsche Algemeene 18.12.2000 C
M.2092 Repsol Quimica/Borealis/JV 19.12.2000 C 16 18.1.2001
M.2235 Corus Group/Cogifer/JV (see ECSC.1347) 19.12.2000 C 15 17.1.2001
M.2238 Solectron/Natsteel Electronics 19.12.2000 C
M.2251 AOL/Banco Santander/JV 19.12.2000 C 51 16.2.2001
M.2156 REWE/Sair Group/LTU 20.12.2000 C 29 30.1.2001
M.2211 Universal Studio Networks/De Facto 829 (NTL)/Studio 

Channel Limited
20.12.2000 C

M.2224 Siemens/Demag Krauss-Maffei 20.12.2000 C 91 22.3.2001
M.2232 Marinopoulos Abette/Sephora Holding/JV 20.12.2000 C 46 13.2.2001
M.2241 Peugeot/Sommer Allibert 20.12.2000 C 31 31.1.2001
M.2230 Sanmina/Siemens/Inboard Leiterplattentechnologie 21.12.2000 C
M.2213 Du Pont/Sabanci Holdings/JV 22.12.2000 C
M.2243 Stora Enso/Assi-Domän/JV 22.12.2000 C 49 15.2.2001
M.2250 Du Pont/Air Products Chemicals/JV 22.12.2000 C
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1.2. Decisions under Article 8 of Council Regulation (EEC) No 4064/8935

JV.34 BT/Autostrade/BLU 4.1.2000 C 342 30.11.1999 
JV.35 Beiselen/BAY WA/MG Chemag 1.2.2000 C 5 8.1.2000 
JV.30 BVI Television (Europe)/SPE Euromovies 

Investments/Europe Movieco Partners
3.2.2000 C 7 11.1.2000 

JV.36 TXU Europe/EDF-London Investments 3.2.2000 C 5 8.1.2000 
JV.38 KPN/Bellsouth/E-Plus 18.2.2000 C 5 8.1.2000 
JV.32 Granaria/Ültje/Intersnack/May Holding 28.2.2000 C 342 30.11.1999 
JV.39 Bertelsmann/Planeta/NEB 28.2.2000 C 35 8.2.2000 
JV.37 B SKY B/KirchPayTV 21.3.2000 C 7 11.1.2000 
JV.42 Asahi Glass/Mitsubishi/F2 Chemicals 21.3.2000 C 22.3.2000
JV.44 Hitachi/NEC — DRAM/JV 3.5.2000 C 153 1.6.2000 
JV.45 Bertelsmann/Kooperativa Förbundet/BOL Nordic 12.5.2000 C 108 14.4.2000 
JV.40 Canal+/Lagardere/Canalsatellite 22.6.2000 C 145 25.5.2000 
JV.46 Blackstone/CDPQ/Kabel NRW 19.6.2000 C 114 20.4.2000
JV.47 Canal+/Lagardere/Liberty Media/Multithematique 22.6.2000 C 145 25.5.2000 
JV.48 Vodafone/Vivendi/Canal+ 20.7.2000 C 165 15.6.2000
JV.50 Blackstone/CDPQ/Kabel BW 1.8.2000 C 190 8.7.2000
JV.51 Bertelsmann/Mondadori/BOL Italia 1.9.2000 C 232 12.8.2000 

Case Title Date of dec. Publication
M.1630 Air liquide/BOC 18.1.2000 Not published
M.1641 Linde/AGA 9.2.2000 Web site ¥35∂

M.1628 Totalfina/ELF Aquitaine 9.2.2000 Web site ¥35∂

M.1663 Alcan/Alusuisse 14.3.2000 Web site ¥35∂

M.1672 Volvo/Scania 15.3.2000 Web site ¥35∂

M.1636 MMS/DASA/Astrium 21.3.2000 Web site ¥35∂

M.1693 Alcoa/Reynolds 3.5.2000 Web site ¥35∂

M.1671 Dow Chemical/Union Carbide 3.5.2000 Web site ¥35∂

M.1673 VEBA/VIAG (see also ECSC.1321) 13.6.2000 Web site ¥35∂

M.1741 MCI Worldcom/Sprint 28.6.2000 Not published
M.1813 Industri Kapital (Nordkem)/Dyno 12.7.2000 Web site ¥35∂

M.1882 Pirelli/BICC 19.7.2000 Web site ¥35∂

M.1806 Astra Zeneca/Novartis 26.7.2000 Not published
M.1879 Boeing/Hughes 27.9.2000 Web site ¥35∂

M.1845 AOL/Time Warner 11.10.2000  Web site ¥35∂

M.1940 Framatome/Siemens/Cogema/JV 6.12.2000 Not published
M.2060 Bosch/Rexroth 13.12.2000  Web site ¥35∂

¥35∂ (http://europa.eu.int/comm/competition/mergers/cases/)
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2. Decisions pursuant to Article 66 of the ECSC Treaty

E — Press releases

1. Decisions under Articles 6 and 8 of Council Regulation (EEC) No 4064/89

1.1. Decisions under Article 6(1) of Council Regulation (EEC) No 4064/89

Case Title Date of decision
ECSC.1319 VIAG (ASD)/Richardson Westgarth 12.1.2000
ECSC.1322 Scholz/Loacker/Saarlandische Rohprodukte 4.2.2000
ECSC.1325 EMR/MPRH 10.4.2000
ECSC.1328 Salzgitter/HSP 27.4.2000
ECSC.1321 VEBA/VIAG (see also M.1673) 13.6.2000
ECSC.1331 Anglo American/Shell Coal 20.7.2000
ECSC.1320 Rheinbraun/OMV/Cokowi (see also M.1819) 1.8.2000
ECSC.1340 Riva/SAM (see also M.2071) 29.8.2000
ECSC.1336 Salzgitter/Mannesmannröhren-Werke (see also M.2045) 14.9.2000
ECSC.1329 CORUS/Wuppermann/JV 2.10.2000
ECSC.1341 RAG/North Goonyella 7.11.2000
ECSC.1342 Outokumpu/Avesta Sheffield (see also M.2180) 4.12.2000
ECSC.1344 RAG/Sidarfin/BBCT 22.12.2000

Reference Date Subject
IP/00/5 6.1.2000 Commission approves takeover of Elektrizitätswerk Wesertal by Fortum
IP/00/21 12.1.2000 Commission authorises the acquisition by Banco Santander Central Hispano 

(BSCH) of two Portuguese banks belonging to the Champalimaud Group
IP/00/28 13.1.2000 EU Commission gives go-ahead for Gehe acquisition of Herba
IP/00/29 13.1.2000 Commission clears Generali’s acquisition of INA, subject to commitments
IP/00/32 13.1.2000 Commission refers Anglo American/Tarmac merger to the UK competition authorities
IP/00/39 18.1.2000 Commission clears joint venture between Ahlström and CapMan packaging
IP/00/63 20.1.2000 Commission clears merger between submarine producers Howaldtswerke-Deutsche 

Werft (Germany) and Kockums (Sweden)
IP/00/74 26.1.2000 Carrefour/Promodès: Commission refers the analysis of local areas to the French 

and Spanish authorities and, subject to undertakings, authorises the remaining 
aspects of the operation

IP/00/80 27.1.2000 Commission clears joint venture between Freudenberg and Phoenix
IP/00/81 27.1.2000 Commission authorises acquisition by BellSouth of Vodafone Airtouch’s stake 

in E-Plus
IP/00/92 1.2.2000 Commission concludes that BellSouth acquisition of VR Telecommunications’ 

stake in E-Plus falls outside EU rules
IP/00/105 3.2.2000 Commission approves joint venture between General Electric Company (United 

States) and Thomson-CSF (France) in the field of flight simulator training
IP/00/106 3.2.2000 Commission agrees to dissolution of BP/Mobil joint venture, a European fuel and 

lubricants producer and retailer; the dissolution was a condition of the ExxonMobil 
merger clearance decision
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IP/00/109 4.2.2000 Commission clears Finalrealm’s acquisition of United Biscuits
IP/00/110 4.2.2000 Commission clears acquisitions by Suzuki Motor Corporation
IP/00/114 5.2.2000 Commission opens in-depth investigation into merger between VEBA and VIAG
IP/00/118 7.2.2000 Commission clears the merger between Swedish defence companies Saab and 

Celsius
IP/00/126 8.2.2000 Commission authorises the acquisition by Electrabel (Belgium) of the Dutch 

electricity producer EPON
IP/00128 8.2.2000 Commission approves the acquisition of Air Express International by Deutsche Post 

AG
IP/00/129 8.2.2000 Commission clears merger between Hellenic Bottling Company and Coca-Cola 

Beverages plc, subject to undertakings
IP/00/135 9.2.2000 Commission authorises TotalFina to take control of Elf Aquitaine subject to 

substantial changes to the plan originally notified
IP/00/150 14.2.2000 Commission approves joint venture in paper sector
IP/00/172 21.2.2000 Commission approves takeover of Europcar International SA by Volkswagen AG
IP/00/174 21.2.2000 Commission opens full investigation into the MCI WorldCom/Sprint merger
IP/00/177 22.2.2000 Commission clears acquisition by Bayer AG of the polyether polyols activities of 

Lyondell Chemical Company
IP/00/188 25.2.2000 Commission opens in-depth investigation into the acquisition of Dyno ASA by 

Industri Kapital in the chemicals market
IP/00/194 28.2.2000 Commission clears Celestica’s acquisition of IBM’s electronic manufacturing 

services (EMS) businesses in Italy and the United States
IP/00/197 28.2.2000 Commission approves the participation of Telekom Austria in Libro
IP/00/200 29.2.2000 Commission approves establishment of Nuevas Ediciones de Bolsillo (NEB) joint 

venture by Bertelsmann and Planeta
IP/00/205 1.3.2000 Commission clears the acquisition by Solectron of the telecom switching hardware 

activities of Ericsson in Sweden and France
IP/00/212 1.3.2000 Commission clears acquisition by KKR Group of Bosch Telekom Private 

Networks
IP/00/214 1.3.2000 Commission approves the acquisition of ERF (Holdings) plc (UK) by MAN 

Nutzfahrzeuge AG (Germany)
IP/00/241 9.3.2000 Commission clears the acquisition by Unilever France of Amora-Maille subject to 

conditions
IP/00/258 14.3.2000 Alcan abandons its plans to acquire Pechiney to avoid the prospect of a decision by 

the European Commission to block the merger
IP/00/267 16.3.2000 Commission clears acquisition of Ericsson Energy Systems by Emerson Electric
IP/00/275 21.3.2000 Commission approves acquisition of joint control of HEW by Vattenfall and the 

Freie und Hansestadt Hamburg
IP/00/279 21.3.2000 Commission authorises the participation of BskyB in KirchPayTV
IP/00/281 21.3.2000 Commission opens in-depth investigation into the merger of the crop protection 

businesses of Novartis and AstraZeneca
IP/00/282 21.3.2000 Commission clears the acquisition by CLT-UFA of News’ stake in the German TV 

channel VOX
IP/00/287 22.3.2000 Commission opens full investigation into the Microsoft/Liberty Media/Telewest 

concentration 
IP/00/293 24.3.2000 Commission approves takeover of Meyer International plc by Compagnie de Saint-

Gobain
IP/00/302 28.3.2000 Commission clears the acquisition by BT of ESAT
IP/00/308 30.3.2000 Commission clears the acquisition by Citigroup (United States) of part of Schroders 

(UK)
IP/00/313 30.3.2000 Commission clears joint venture between Shell and BASF subject to commitments
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IP/00/315 30.3.2000 Commission clears merger between Monsanto (United States) and Pharmacia & 
Upjohn (United States) subject to conditions

IP/00/323 3.4.2000 Commission approves merger in the financial services sector
IP/00/324 3.4.2000 Commission clears the acquisition by 3M of Quante’s telecom components business
IP/00/325 3.4.2000 Commission approves joint venture between Preussag and VA Technologie
IP/00/327 4.4.2000 Commission authorises NEC and Mitsubishi to set up a JV company in the field 

of PC monitors
IP/00/328 4.4.2000 Commission approves hydraulic power joint venture between Voith and Siemens
IP/00/342 7.4.2000 Commission authorises the acquisition of sole control by Carrefour over the Italian 

retailer Gruppo GS
IP/00/343 7.4.2000 Commission approves joint venture between Ahold, ICA Förbundet and Canica
IP/00/346 10.4.2000 Commission clears acquisition of Blue Circle by Lafarge
IP/00/352 11.4.2000 Commission clears merger between MeritaNordbanken and UniDanmark
IP/00/373 12.4.2000 Commission clears merger between Vodafone Airtouch and Mannesmann AG 

with conditions
IP/00/385 14.4.2000 Commission clears merger between CGU and Norwich Union
IP/00/386 14.4.2000 Commission clears acquisition of sole control by Arrow Electronics, Inc. over 

Tekelec Europe SA
IP/00/390 14.4.2000 Commission notifies VEBA and VIAG of its objections against proposed merger
IP/00/394 18.4.2000 Commission opens in-depth investigation into proposed takeover of BICC by Pirelli
IP/00/395 18.4.2000 Commission approves polycarbonate plates joint venture of Bayer and Röhm
IP/00/396 18.4.2000 Commission gives go-ahead to joint venture between Reuters and Equant
IP/00/415 28.4.2000 Commission clears Internet travel agency joint venture between Telefonica’s 

TERRA and Amadeus
IP/00/416 28.4.2000 Commission clears joint control by Telia and Commerzbank of investment 

companies FNH and TCI
IP/00/417 28.4.2000 Commission clears Dow Chemical’s acquisition of full control in Germany’s BSL
IP/00/420 2.5.2000 Commission approves takeover of Robert Bosch GmbH’s mobile telephony 

operations by Siemens AG
IP/00/438 4.5.2000 Commission clears merger between Ocean and Exel in the sector for logistics 

services
IP/00/439 4.5.2000 Commission authorises creation of joint venture between Hitachi and NEC to 

produce DRAMs
IP/00/446 8.5.2000 Commission clears Nabisco acquisition of United Biscuits
IP/00/451 8.5.2000 Commission authorises Preussag’s acquisition of Hebel
IP/00/452 10.5.2000 Commission grants conditional clearance to merger between Glaxo Wellcome and 

SmithKline Beecham
IP/00/453 10.5.2000 Commission clears purchase of Courtaulds Textiles by Sara Lee subject to the sale 

of the Well brand
IP/00/473 12.5.2000 Commission clears acquisition of Diligentia by Skandia Life Insurance
IP/00/478 15.5.2000 Commission authorises Bertelsmann to acquire stake in Nordic Internet bookshop 

Bokus 
IP/00/492 18.5.2000 Commission approves purchase by Cap Gemini of Ernst & Young’s global 

consulting and IT activities
IP/00/494 19.5.2000 Commission clears acquisition of Burmah Castrol by BP Amoco
IP/00/496 19.5.2000 European Commission clears purchase of Cordant Technologies by Alcoa
IP/00/499 22.5.2000 Commission approves acquisition of MWCR by SanPaolo IMI and Schroders Groups
IP/00/500 22.5.2000 Commission clears Alcatel acquisition of Newbridge Networks
IP/00/509 23.5.2000 Commission approves merger between Pfizer and Warner-Lambert subject to 

commitments
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IP/00/528 25.5.2000 Commission clears Ford’s acquisition of full control of Autonova
IP/00/535 26.5.2000 Commission approves joint acquisition of Fendi by LVMH and PRADA
IP/00/539 29.5.2000 Commission opens full probe into Boeing’s acquisition of the satellite business of 

Hughes Electronics
IP/00/542 29.5.2000 Commission gives green light to a US joint venture between BellSouth and SBC 

Communications
IP/00/543 29.5.2000 Commission authorises Carrefour and Marinopoulos to set up a joint venture in 

Greece
IP/00/548 30.5.2000 Commission clears acquisition of Seima by Magneti Marelli
IP/00/559 31.5.2000 Commission approves joint venture between Ahlström Machinery and Andritz in 

the field of pulp and paper equipment
IP/00/560 31.5.2000 Commission clears acquisition of French bank CCF by HSBC Holdings
IP/00/561 31.5.2000 Commission approves establishment of packaging joint venture by Techpack 

International and Aptar/Valois
IP/00/568 31.5.2000 Commission authorises takeover of tour operator GTT by TUI
IP/00/570 31.5.2000 Commission clears spin-off of Nortel Networks manufacturing assets to Solectron
IP/00/574 5.6.2000 Commission clears merger between Arvin and Meritor
IP/00/594 9.6.2000 Commission clears Johnson & Johnson venture with Mercury Asset Management
IP/00/603 13.6.2000 Commission clears the acquisition of Colonial by Winterthur Life
IP/00/617 14.6.2000 Commission opens full investigation into Time Warner/EMI merger
IP/00/618 15.6.2000 Commission opens full probe into Swissair’s acquisition of a stake in Portuguese 

airline Portugália
IP/00/622 15.6.2000 Commission approves telephone directory joint venture between Telenor Media 

and Viag Interkom
IP/00/627 16.6.2000 Commission clears creation of Greek real estate joint venture
IP/00/628 16.6.2000 Commission clears the acquisition by Thomson-CSF of Racal
IP/00/629 16.6.2000 Commission clears acquisition of Dial Group by ABN vehicle leasing subsidiary
IP/00/630 16.6.2000 Commission clears the acquisition by Toyoda Automatic Loom Works of Sweden’s 

BT Industries
IP/00/634 19.6.2000 Commission opens full investigation into AOL/Time Warner merger
IP/00/642 21.6.2000 Commission clears the acquisition of Babcock’s power transmission equipment unit 

by CVC
IP/00/644 21.6.2000 Commission authorises RTL Newmedia to acquire a stake in PrimusPower
IP/00/650 22.6.2000 The European Commission has approved the acquisition by British 

Telecommunications plc (BT) of control of the whole of the Dutch undertaking 
Telfort Holding NV (‘Telfort’)

IP/00/654 23.6.2000 Commission approves takeover of Raab Karcher by Saint-Gobain
IP/00/655 23.6.2000 Commission clears merger between Canal+, Lagardère and Liberty Media 
IP/00/666 28.6.2000 Commission clears Carlyle Europe Partners stake in heating equipment 

manufacturer Gruppo Riello
IP/00/667 28.6.2000 Commission clears sale of Viag’s glass packaging and tubing unit
IP/00/680 29.6.2000 Commission clears purchase by Schroders of Liberty International Pensions
IP/00/681 29.6.2000 Commission clears Solvay’s joint venture with Plastic Omnium
IP/00/690 30.6.2000 Commission clears joint venture between Phillips and Chevron
IP/00/691 30.6.2000 Commission clears the acquisition of Pearson TV by Bertelsmann and GBL
IP/00/692 30.6.2000 Commission clears ENI stake in Portuguese oil and gas company GALP
IP/00/693 30.6.2000 Commission clears purchase of Land Rover by Ford
IP/00/694 30.6.2000 Commission clears merger between Granada and Compass Group
IP/00/695 30.6.2000 Commission clears joint control of Stream by Telecom Italia and News Television
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IP/00/697 3.7.2000 Commission clears BASF’s acquisition of American Cyanamid, subject to 
conditions

IP/00/698 3.7.2000 Commission opens in-depth investigation into the acquisition of Perstorp by 
Industri Kapital

IP/00/710 5.7.2000 Commission clears merger between Dutch dredgers Boskalis Westminster and 
Hollandse Beton Groep

IP/00/711 5.7.2000 Commission clears Enron’s takeover bid for metals trader MG
IP/00/712 5.7.2000 Commission clears German construction joint venture between Saint Gobain and 

IWKA
IP/00/724 6.7.2000 Commission clears joint venture between Svenska Cellulosa and Graninge
IP/00/730 7.7.2000 Commission approves setting up of Synavion by Siemens and Lufthansa
IP/00/733 7.7.2000 Microsoft gives up joint control over Telewest as Commission objects to deal
IP/00/734 10.7.2000 Commission clears Invensys purchase of Dutch software company Baan
IP/00/743 11.7.2000 Commission clears Belgian joint venture between Planet Internet and Fortis Bank
IP/00/754 12.7.2000 Commission clears acquisition of Danone’s beer businesses by Scottish & 

Newcastle
IP/00/755 12.7.2000 Commission clears Telefónica buy of Endemol
IP/00/783 14.7.2000 Commission approves e-commerce joint venture between Deutsche Bank and SAP
IP/00/788 14.7.2000 Commission clears Western Power Distribution acquisition of Hyder
IP/00/790 17.7.2000 Commission clears purchase of SFX Entertainment by Clear Channel 

Communications
IP/00/795 18.7.2000 Commission clears acquisition of WF Electrical by Hagemeyer
IP/00/814 20.7.2000 Commission clears merger between beverage cans producers Rexam and American 

National Can, subject to commitments
IP/00/823 24.7.2000 Commission clears acquisition by CGNU of Aseguradora Valenciana in insurance 

sector
IP/00/824 24.7.2000 Commission authorises joint venture between Rhodia and Raisio
IP/00/843 26.7.2000 Commission clears joint venture between ABB, Bilfinger and MVV Energie
IP/00/864 27.7.2000 Commission clears Preussag’s acquisition of Thomson travel
IP/00/883 28.7.2000 Commission clears acquisition of joint control of UK real estate company MEPC
IP/00/884 28.7.2000 Commission clears AOM buy of Air Liberté and TAT European Airlines
IP/00/893 31.7.2000 Commission authorises two Asian joint ventures between Valeo and Robert Bosch 

GmbH
IP/00/894 31.7.2000 Commission clears joint venture between Andersen Consulting and British 

Telecommunications
IP/00/895 31.7.2000 Commission approves acquisition of PHH Europe Companies by BNP-Paribas
IP/00/900 1.8.2000 Commission authorises acquisition of Assidomän paper and packaging companies 

by Mondi/Frantschach
IP/00/901 1.8.2000 Commission clears mobile telephony joint venture in Spain
IP/00/903 2.8.2000 Commission clears acquisition of joint control of Cokowi by OMV and Rheinbraun
IP/00/904 2.8.2000 Commission clears Rio Tinto takeover bid for Australia’s North
IP/00/909 7.8.2000 Commission clears tank containers leasing joint venture between Brambles and 

Ermewa
IP/00/910 7.8.2000 Commission approves the purchase by Valeo of Labinal’s automotive component 

activities
IP/00/911 7.8.2000 Commission gives go-ahead for HypoVereinsbank, IXOS Software and 

Mannesmann to set up memIQ
IP/00/912 7.8.2000 Commission gives green light to MyAircraft.com, a B2B company in the aerospace 

sector
IP/00/913 7.8.2000 Commission authorises Metsä-Serla acquisition of Modo Paper
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IP/00/914 7.8.2000 Commission clears Telenor’s acquisition of joint control in Denmark’s Sonofon
IP/00/915 7.8.2000 Commission clears joint purchase of Swedish and Swiss wood flooring makers 

Nybron and Bauwerk Parkett
IP/00/916 7.8.2000 Commission approves venture between Caisse des Dépôts et Consignations and 

Spain’s Banco Urquijo
IP/00/926 14.8.2000 Commission opens in-depth investigation into joint venture between Framatome, 

Siemens and Cogema
IP/00/927 14.8.2000 Commission clears acquisition by Tate & Lyle of sole control of Amylum UK and 

Amylum Europe
IP/00/928 14.8.2000 Commission authorises aquisition by Industri Kapital Group of Alfa Laval Holding
IP/00/929 14.8.2000 Commission authorises Telefónica’s joint venture with Tyco
IP/00/930 14.8.2000 Commission gives green light to France Telecom’s acquisition of Orange subject to 

Belgian sale
IP/00/931 14.8.2000 Commission approves joint acquisition of Mannesmann subsidiary Demag by 

Siemens and Bosch
IP/00/934 22.8.2000 Commission approves joint venture of RWE and Iberdrola
IP/00/935 22.8.2000 Commission approves takeover of Heiploeg Shellfish International BV by UBS 

Capital BV
IP/00/936 22.8.200 Commission clears a joint venture between Sonera Systems and ICL Invia
IP/00/937 22.8.2000 Commission authorises joint venture between Arla Foods Hellas and Delta
IP/00/938 22.8.2000 Commission clears acquisition by HSBC of sole control of part of the BBA Friction 

of the BBA Group, plc
IP/00/939 22.8.2000 Commission clears Sei and Mitsubishi Electric Europe joint venture for provision 

of facility management services in Italy
IP/00/940 23.8.2000 Commission refers Interbrew/Bass merger to the UK competition authorities
IP/00/943 25.8.2000 Commission clears acquisition of Young & Rubicam by WPP
IP/00/944 25.8.2000 Commission clears joint venture of E.ON and Allianz Capital Partner
IP/00/945 25.8.2000 Commission clears acquisition by Doughty Hanson & Co Limited of Ranks Hovis 

McDougall Group
IP/00/947 28.8.2000 Commission authorises Snecma’s acquisition of Labinal
IP/00/948 28.8.2000 Commission authorises SCA Packaging acquisition of Metsä Corrugated, subject to 

conditions
IP/00/951 30.8.2000 Commission approves full takeover of Frosch Touristik (FTI) by Airtours plc
IP/00/952 30.8.2000 Commission clears acquisition by Menzies (UK) of joint control of Lufthansa 

Ground Services (UK)
IP/00/953 30.8.2000 Commission authorises acquisition by Riva (Italy) of Société des Aciers 

d’Armature pour le Béton (France)
IP/00/954 30.8.2000 Commission authorises joint venture between Sextant and Diehl
IP/00/955 30.8.2000 Commission gives Siemens conditional go-ahead to take control of Mannesmann 

subsidiaries Dematic, VDO and Sachs. Bosch’s acquisition of Rexroth is still under 
examination

IP/00/957 31.8.2000 Commission approves NewMonday.com joint venture between Randstad and VNU 
(both NL)

IP/00/960 1.9.2000 Commission clears joint venture of Totalfina and Saarberg
IP/00/962 4.9.2000 Commission clears Volvo’s acquisition of Renault’s truck business subject to 

significant undertakings
IP/00/967 5.9.2000 Commission authorises merger between ZF Gotha and Graziano Trasmissioni
IP/00/968 5.9.2000 Commission clears creation of a joint venture between BT, Japan Telecom and 

Vodafone in Japan
IP/00/969 5.9.2000 Commission clears acquisition by Clayton Dubilier & Rice of Italtel
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IP/00/970 5.9.2000 Commission authorises the creation of the joint venture BOL Italia by Bertelsmann 
AG and Mondadori SpA

IP/00/972 5.9.2000 Commission clears the acquisition by Toyota Motor Corporation of its UK 
distributor Toyota (GB) plc

IP/00/979 6.9.2000 Commission authorises BASF to take stake in DyStar
IP/00/980 6.8.2000 Commission clears UK mobile telephony joint venture between Hutchison, NTT 

DoCoMo and KPN Mobile
IP/00/989 12.9.2000 Commission clears France’s Feu Vert stake in Spanish car repairer Autocenter 

Delauto
IP/00/990 12.9.2000 Commission approves acquisition of McKechnie by Cinven
IP/00/991 12.9.2000 Commission clears Swedish joint venture, Drutt, between Telia of Sweden and 

Oracle of the USA
IP/00/992 12.9.2000 Commission clears creation of joint venture Ciberion by British American Ventures 

and Cap Gemini Ernst & Young
IP/00/993 12.9.2000 Commission clears takeover by Sanpaolo IMI and MWCR Lux of two Italian 

manufacturers
IP/00/1000 13.9.2000 Commission approves acquisition of sole control in Italian tour operator Alpitur by 

Ifil
IP/00/1001 13.9.2000 Commission clears Unión Fenosa stake in Spain’s Cable i Televisió de Catalunya 

(Menta)
IP/00/1002 13.9.2000 Commission clears joint buy of Eutectic by Messer Industrie and Carlyle Europe 

partners
IP/00/1013 15.9.2000 Commission clears Salzgitter buy of steel tubes maker Mannesmannröhren-Werke
IP/00/1017 18.9.2000 Commission clears NovaBank venture between Banco Comercial Portugues and 

Interamerican
IP/00/1020 19.9.2000 Commission clears way for Alsthom’s takeover of Fiat Ferroviaria
IP/00/1036 21.9.2000 Commission opens an in-depth investigation into Metso’s acquisition of Svedala
IP/00/1049 25.9.2000 Commission clears purchase of BASF’s Novolen polypropylene technology 

business
IP/00/1050 25.9.2000 Commission clears Dutch mobile telephony venture between Belgacom, Tele 

Danmark and T-Mobile
IP/00/1051 21.9.2000 Commission clears Deutsche Bank and Enel acquisition of joint control over Rio 

Nuovo
IP/00/1052 25.9.2000 Commission approves acquisition of Italdata’s hardware business by Flextronics
IP/00/1053 25.9.2000 Commission clears acquisition of joint control over Johns Manville
IP/00/1054 25.9.2000 Commission authorises acquisition by Schroder Ventures of VEBA’s Memec
IP/00/1055 25.9.2000 Commission clears acquisition of joint control of Bravida by Telenor and Procuritas 

Capital Partners
IP/00/1056 25.9.2000 Commission approves acquisition of joint control of Czech publisher Stratosfera by 

VNU and Hearst
IP/00/1058 25.9.2000 Commission authorises joint venture between PSA and Vivendi
IP/00/1063 27.9.2000 Commission opens in-depth probe into the proposed acquisition of Metsä Tissue by 

SCA Mölynlycke
IP/00/1076 29.9.2000 Commission clears acquisition of Bestfoods by Unilever subject to a significant 

package of divestments
IP/00/1085 29.9.2000 Commission approves takeover of Kömmerling’s plastics business by RAG 

subsidiary HT Troplast
IP/00/1086 29.9.2000 Commission clears acquisition of Mallinckrodt by Tyco
IP/00/1087 29.9.2000 Commission approves purchase of Unilever’s European Bakery Supplies unit by 

Dutch firm CSM nv
IP/00/1088 29.9.2000 Commission allows Carrefour to take sole control of the Belgian supermarket chain GB
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IP/00/1091 2.10.2000 Commission authorises acquisition of Stadtwerke Kiel by TXU Germany
IP/00/1099 3.10.2000 Commission opens in-depth investigation into the joint control of EnBW by EDF 

and OEW
IP/00/1102 3.10.2000 Commission approves SAP and Siemens e-commerce joint venture
IP/00/1122 5.10.2000 EMI and Time Warner withdraw their notification to the Commission
IP/00/1131 9.10.2000 Commission authorises joint venture between Bayer, Deutsche Telekom and 

Infraserv Höchst in e-commerce 
IP/00/1136 9.10.2000 Commission clears acquisition of Donaldson, Lufkin & Jenrette (DLJ) by Crédit 

Suisse
IP/00/1139 10.10.2000 Commission authorises DaimlerChrylser’s acquisition of Detroit Diesel
IP/00/1162 16.10.2000 Commission clears merger between Vivendi, Canal+ and Seagram subject to 

conditions
IP/00/1163 16.10.2000 Commission clears purchase by General Mills of Pillsbury from Diageo
IP/00/1169 17.10.2000 Commission clears acquisition of Nabisco by Philip Morris
IP/00/1170 17.10.2000 Commission clears French cable TV venture between Suez-Lyonnaise, NTL and 

Morgan Stanley Dean Witter
IP/00/1186 18.10.2000 Commission clears the creation of the Airbus Integrated Company
IP/00/1188 19.10.2000 Commission clears Avnet buy of VEBA’s European electronics distribution 

business
IP/00/1195 23.10.2000 Commission refers part of C3D bid for Go-Ahead to UK competition authorities, 

clears rest
IP/00/1206 24.10.2000 Commission clears acquisition of Superdiplo by Ahold
IP/00/1222 27.10.2000 Commission gives go-ahead for joint venture between Alcatel and Thomson 

Multimédia
IP/00/1223 27.10.2000 Commission clears Magneti Marelli acquisition of sole control over its joint venture 

with Bosch
IP/00/1231 27.10.2000 Commission clears Alcoa purchase of British Aluminium
IP/00/1259 6.11.2000 Commission clears Compart sole control of Falck and subsidiary Sondel
IP/00/1265 8.11.2000 Commission approves participation of Dana Corp. in Getrag Getriebe- und 

Zahnradfabrik
IP/00/1266 8.11.2000 Commission approves joint venture between Babcock Borsig, mg technologies and 

SAP
IP/00/1267 8.11.2000 Commission clears acquisition of Postsparkasse by BAWAG
IP/00/1307 15.11.2000 Commission clears acquisition of Bank Austria by HypoVereinsbank
IP/00/1308 15.11.2000 Commission clears Preussag stake in Nouvelles Frontières
IP/00/1309 15.11.2000 Commission authorises acquisition of Hurel-Dubois by SNECMA
IP/00/1317 16.11.2000 Commission opens in-depth probe into two ventures between UK, Dutch and 

Singapore post offices
IP/00/1338 22.11.2000 Commission rules against Portuguese measures in a takeover bid for cement 

company Cimpor
IP/00/1349 23.11.2000 Commission clears helicopter joint venture between Agusta and Westland
IP/00/1350 23.11.2000 Commission clears Scottish & Newcastle buy of a stake in Portuguese brewer 

Centralcer
IP/00/1373 29.11.2000 Commision clears merger between Smiths Industries and TI Group
IP/00/1383 30.11.2000 Commission clears mobile B2B solutions joint venture between Cap Gemini and 

Vodafone
IP/00/1384 30.11.2000 Commission authorises EdF’s acquisition of Cottam Power Station
IP/00/1406 5.12.2000 Commission clears the merger of Outokumpu Steel and Avesta Sheffield
IP/00/1407 5.12.2000 Commission clears purchase by Stinnes of Holland Chemical International
IP/00/1420 6.12.2000 Commission opens detailed inquiry into merger between Bombardier and Adtranz
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1.2. Decisions under Article 8 of Council Regulation (EEC) No 4064/89

IP/00/1425 8.12.2000 Commission opens in-depth inquiry into Aker Maritime’s takeover of Kvaerner
IP/00/1426 8.12.2000 Commission clears acquisition of Interpharm by Alliance UniChem
IP/00/1427 8.12.2000 Commission clears acquisition by Deutsche Bank and DBG of battery maker Varta
IP/00/1428 8.12.2000 Commission approves acquisition of German metal traders Bergmann and Hutzler 

by Enron
IP/00/1432 8.12.2000 Commission authorises Creditanstalt, LASG and Austrian Airlines to acquire 

control of AirPlus
IP/00/1433 8.12.2000 Commission approves purchase by Dow of sole control of Gurit-Essex and Gurit-

Essex Trading
IP/00/1434 8.12.2000 Commission authorises takeover of Moulinex by EL.FI group
IP/00/1435 8.12.2000 Commission clears merger between American hard disk drive producers Quantum 

HDD and Maxtor
IP/00/1445 12.12.2000 Aker Maritime withdraws takeover of Kvaerner as the Commission opens 

proceedings
IP/00/1462 14.12.2000 Commission approves merger in the Dutch insurance sector
IP/00/1479 18.12.2000 Commission approves planned takeover by Georg Fischer and Westdeutsche 

Landesbank of Krupp. Werner & Pfleiderer GmbH
IP/00/1480 18.12.2000 Commission clears Metsä-Serla acquisition of Zanders
IP/00/1486 18.12.2000 Commission clears Vodafone and BT joint control of Spanish mobile phone 

operator Airtel
IP/00/1499 20.12.2000 Commission clears a joint venture between Corus and Cogifer
IP/00/1500 20.12.2000 Commission clears a joint venture between Repsol and Borealis
IP/00/1503 20.12.2000 Commission approves joint control of LTU by SAirGroup, REWE and Oppenheim
IP/00/1504 20.12.2000 Commission approves Peugeot acquisition of Sommer Allibert
IP/00/1505 21.12.2000 Commission clears creation of Studio Channel joint venture between Universal and 

NTL
IP/00/1506 21.12.2000 EU Commission gives go-ahead for Siemens takeover of Mannesmann subsidiary 

Demag Krauss-Maffei
IP/00/1540 22.12.2000 Commission approves acquisition by Sanmina of joint control of Inboard 

Leiterplattentechnologie
IP/00/1545 22.12.2000 Commission clears joint venture between Stora Enso and AssiDomän

Reference Date Subject
IP/00/46 18.1.2000 Commission approves the acquisition of parts of BOC (UK) by Air Liquide 

(France) subject to conditions
IP/00/134 9.2.2000 Commission approves the acquisition of AGA (Sweden) by Linde (Germany) 

subject to conditions
IP/00/257 14.3.2000 The Commission prohibits Volvo’s acquisition of its main competitor Scania
IP/00/259 14.3.2000 Commission authorises under conditions the merger between aluminium producers 

Alcan and Alusuisse
IP/00/280 21.3.2000 Commission clears the creation of Astrium, subject to conditions
IP/00/424 4.5.2000 Commission clears merger between Alcoa and Reynolds Metals, under conditions
IP/00/425 4.5.2000 Commission clears Dow Chemical’s acquisition of Union Carbide subject to 

commitments
IP/00/613 13.6.2000 Commission allows merger of VEBA and VIAG subject to stringent conditions
IP/00/668 28.6.2000 Commission prohibits merger between MCI WorldCom and Sprint
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F — Initiation of proceedings

IP/00/753 12.7.2000 Commission clears acquisition of Dyno by Industri Kapital subject to commitments
IP/00/800 19.7.2000 Commission clears Pirelli’s acquisition of BICC’s power cables plants
IP/00/844 26.7.2000 Commission clears merger of agrochemical businesses of AstraZeneca and 

Novartis, subject to substantial divestitures
IP/00/1067 27.9.2000 Commission clears Boeing’s acquisition of the satellite business of Hughes 

Electronics
IP/00/1145 11.10.2000 Commission gives conditional approval to AOL/Time Warner merger
IP/00/1414 6.12.2000 Commission clears joint venture between Framatome and Siemens, after 

modification of the operation
IP/00/1457 13.12.2000 Commission authorises acquisition of control of Rexroth by Robert Bosch GmbH 

subject to conditions

Case Date Publication
COMP/JV.27 Microsoft/Liberty Media/Telewest 22.3.2000 OJ C 94, 1.4.2000, p. 6
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III — STATE AID

A — Case summaries

1. Regional aid

The regional aid maps for all Member States expired on 31 December 1999 with the entry into force of
new guidelines which introduced a stricter method for establishing the eligible regions and the maximum
aid intensities allowed in each region. These guidelines apply for the period 2000–06.

Belgium

Regional aid map 2000–06 (36)

On 20 September, the Commission approved the regional aid map for Belgium for the period 2000–06.
The approval of the map will enable the Belgian authorities to provide investment aid to large firms and
to SMEs located in the eligible areas. The Belgian Article 87(3)(c) map follows the general trend of
geographical concentration and lower aid ceilings. The coverage of the Article 87(3)(c) areas was
reduced from 35.0 % to 30.9 %. Also the aid intensity ceilings were reduced significantly to an average
intensity of 15.6 %.

Denmark

Regional aid map 2000–06 (37)

On 11 April, the Commission approved a regional development aid scheme for Denmark. Under the
scheme, the Danish authorities will be able to support not only general business investment but also
research and development projects, environmental investment and consultancy services to SMEs.
According to the Danish authorities, expenditure under the scheme in the years ahead could amount to
EUR 27 million annually. The aid will be focused on areas eligible under the Structural Funds. The
scheme will be implemented in the context of the Danish Structural Fund programmes for Objective 2,
Interreg and Urban.

On 26 October 1999, the Commission had already approved the Danish regional aid map for the period
2000–06. With this additional approval of the Danish regional development aid scheme, the second part
of the overhaul of the Danish regional aid system was also completed.

Germany

Regional aid map (38)

On 14 March, the Commission approved the regional aid map for west German regions and Berlin for
1 January 2000 to December 2003 only, as the German authorities had submitted a notification for four
years (2000–03); for the remaining three years, they would have to notify a new map in due course.

¥36∂ N 799/99. 
¥37∂ N 808/99 (OJ C 266, 16.9.2000). 
¥38∂ C 47/99. 
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These regions were declared eligible under Article 87(3)(c) of the EC Treaty and the maximum aid
intensities for regional aid (as defined by Community law) were laid down. Last July the Commission
had already decided that the five new Länder were eligible under Article 87(3)(a) of the Treaty and their
respective aid intensities were laid down also for the period 1 January 2000 to 31 December 2003. Both
decisions together form the regional aid map for Germany and respect the maximum population ceiling
of 34.9 % as fixed by the Commission for that Member State.

The Commission limited the maximum aid intensities in west Germany to 10 % net grant equivalent
(NGE) and a 10 % gross supplement for SMEs in the regions Hameln-Pyrmont, Stadt Hof and Stadt
Passau. For the remaining eligible regions in west Germany apart from the city of Berlin, the maximum
intensities are 18 % NGE and a 10 % gross supplement for SMEs. For the city of Berlin, they are 20 %
NGE and a 10 % gross supplement for SMEs.

Additionally, Germany gave a commitment to the effect that the following maximum aid intensities will
not be exceeded: for all eligible regions in west Germany except for the labour market region of Berlin,
28 % (gross) for SMEs and 18 % (gross) for large undertakings; for the labour market region of Berlin,
43 % (gross) for SMEs and 28 % (gross) for large undertakings.

Linde AG (39)

On 18 January, the Commission closed its formal investigation into non-notified aid awarded by the
German authorities to Linde AG by adopting a partly negative decision. The aid had been awarded in the
form of a grant for the construction of a carbon monoxide production facility in Leuna, Saxony-Anhalt.
The Commission decided that the portion of aid in excess of the 35 % ceiling laid down for regional aid
in Saxony-Anhalt had to be recovered as it was ineligible for any of the derogations provided for in the
Treaty.

Spain

Regional aid map 2000–06 (40)

On 11 April, the Commission approved Spain’s proposed regional aid map, covering not more than
79.2 % of the country’s total population. The eligible population breaks down into 58.4 % living in
regions where per capita GDP does not exceed 75 % of the Community average (regions eligible for aid
under Article 87(3)(a) of the Treaty) and 20.8 % living in regions that are relatively better off and qualify
under Article 87(3)(c). The Article 87(3)(a) regions include Andalusia, Galicia and Castile-La Mancha.

The Commission concluded that the map was compatible with the common market and approved the list
of areas eligible for exemption under Article 87(3)(a) of the EC Treaty and those qualifying under
Article 87(3)(c).

Tax aid scheme for the Canary Islands (41)

On 18 January, the Commission approved a tax aid scheme for the Canary Islands, to apply until
31 December 2006, under which a special economic area (Zona Especial Canaria — ZEC) will be
established to promote economic and social development and diversify the structure of production in the

¥39∂ C 18/99 (OJ L 211, 22.8.2000).
¥40∂ N 773/99 (OJ C 184, 1.7.2000).
¥41∂ N 708/98 (OJ C 121, 29.4.2000).
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islands. The scheme is in keeping with the objectives of the special economic and tax arrangements for
the Canary Islands approved by the Commission in 1996.

The incentives for firms to set up actual businesses in the ZEC (there must be a minimum productive
investment of EUR 100 000 and the net creation of at least five jobs, in specified types of business
activity) will promote the development of production infrastructure.

The Commission examined the aid in the light of the guidelines on national regional aid and the notice
on the application of the State aid rules to measures relating to direct business taxation (42). It took
account of the Canary Islands’ eligibility for the exemption provided for in Article 87(3)(a) of the EC
Treaty, the tax aid’s consistency with the regional rules on operating aid, the targeting on the objectives
pursued, the proportionality of the aid, its restriction in time and its degressiveness. It recognised the
need for operating aid in the ZEC in the form of tax aid so as to attract firms to the Canary Islands and
thus help to offset the handicaps imposed by the high rate of unemployment and lack of diversification
in the local economy (essentially based as it is on tourism). It accordingly took the view that the aid
granted under the scheme was compatible with the common market under the exemption provided for in
Article 87(3)(a) of the EC Treaty.

France

Regional planning grant map (PAT) 2000–06 (43)

On 1 March, the Commission approved France’s proposed regional State aid map, known as the carte de
la Prime à l’Aménagement du Territoire (PAT). The PAT map identifies the areas in which investment
by large firms may qualify for national aid and/or part-financing by the Structural Funds. The areas
eligible during the period 2000–06 account for 34 % of the French population, all regions of metropolitan
France being represented except the Île-de-France region. The maximum aid intensity for grants to large
firms is 23 % of investment costs (or 17 % in those areas already restricted to 17 % in 1999), while for
small firms the maximum aid intensity will be increased to 33 % (or 27 % of investment). In the
departments of Doubs and Haut-Rhin, aid will be limited to 11.5 % (21.5 % for smaller firms).

The Commission wanted to ensure greater consistency between the areas selected for Objective 2 and
those eligible for PAT. It therefore accepted that a region could be eligible for PAT if it qualified for
Objective 2 even if it did not satisfy one of the five national criteria selected.

Aid to Mines et Potasses d’Alsace (44)

On 20 September, the Commission opened a formal investigation into State aid granted through the
public holding company EMC (Entreprise Minière et Chimique) to Mines et Potasses d’Alsace (MDPA).
MDPA is a mining company producing potash in the Alsace region and is 100 % controlled by EMC. It
has faced a falling turnover and increasing losses since the late 1980s due to the declining market in
potash.

The Commission found that France, through EMC, granted MDPA State aid in excess of what it had
previously authorised in 1996 for the period 1995–97. Moreover, it had serious doubts as to the
compatibility of the new aid measures notified by the French authorities for the period 1998–2000.

¥42∂ OJ C 384, 10.12.1998.
¥43∂ N 45/2000 (OJ C 110, 15.4.2000).
¥44∂ NN 38/2000.
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Italy

Regional aid map 2000–06 (45)

On 20 September, the Commission approved the regional aid map for Italy for the period 2000–06.

By this decision, the Commission accepted the Article 87(3)(c) map which the Italian authorities had
submitted in December 1999 (the Italian Article 87(3)(a) map covering the least favoured regions in
southern Italy had already been approved by the Commission on 1 March) (46). The approval of the map
will enable the Italian authorities to provide investment aid to large firms and SMEs located in the
eligible areas.

The Italian Article 87(3)(c) map follows the general trend of geographical concentration and lower aid
ceilings. The coverage of the Article 87(3)(c) areas was reduced from 14.7 % to 10.0 %. Also the aid
intensity ceilings were reduced significantly to an average intensity of 10 %.

Law No 488 (47)

On 12 July, the Commission approved the investment aid scheme set out in Law No 488 targeted at the
less-favoured Italian regions over the 2000–06 period. The scheme complies with the various
Community guidelines governing this type of aid, including the guidelines on national regional aid.

The scheme, under which applications for aid must be submitted before starting to implement investment
projects, provides for grants to encourage productive investment, payable to (i) firms located in regions
eligible for regional aid under the derogations provided for in Article 87(3)(a) and Article 87(3)(c), and
(ii) SMEs located in areas eligible under the Structural Funds but not eligible for regional aid. The
measures to be introduced under the scheme are in line with regional development objectives. The
scheme has a budget of ITL 35 000 billion (approximately EUR 18 000 million).

Luxembourg

Regional aid map 2000–06 (48)

On 19 July, the Commission adopted two decisions approving the regional aid map for Luxembourg and
a regional development scheme, both for the period 2000–06. The resulting map includes three zones
called north, east, and south, including six, five and nine municipalities respectively.

The map covers 31.9 % of the population, thereby respecting the ceiling set by the Commission (32 %).

The regions concerned fall within the derogation provided for in Article 87(3)(c), and in each of them the
Luxembourg authorities will be able to grant financial aid up to 10 % net in percentage terms of the
relevant investment projects. With a view to coordinating all efforts made within the framework of
regional development in the territory of the Union, nearly all regions included in the regional map are
also eligible under the Structural Funds.

¥45∂ C 16/2000.
¥46∂ C 16/2000 (OJ C 175, 24.6.2000).
¥47∂ N 715/1999 (OJ C 278, 30.9.2000).
¥48∂ N 793b/99 (OJ C 278, 30.9.2000); N 793a/99 (OJ C 266, 16.9. 2000).
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Netherlands

Regional aid map 2000–06 (49)

On 12 July, the Commission approved the regional aid map for the Netherlands for the period 2000–06.
The approval of the map will enable the Dutch authorities to provide financial assistance for business
investment in areas in North Netherlands, Flevoland, Twente and Limburg until 31 December 2006.

The total population of the areas proposed is 2.3 million. In most of the eligible areas in North
Netherlands (including North Overijssel) and Flevoland, the Dutch authorities will be able to grant aid of
up to 20 % gross grant equivalent of the total investment cost. In ‘the rest of Groningen’, the maximum
aid intensity is limited to 10 % net grant equivalent for large enterprises (with the possibility of granting
a further 10 % gross grant equivalent to SMEs). In the eligible areas in Twente and South Limburg,
maximum levels of aid will be limited to 15 % gross grant equivalent, and in Central Limburg the
maximum aid intensity is limited to 10 % net grant equivalent for all firms.

Austria

Regional aid map 2000–06 (50)

On 30 May, the Commission approved the regional aid map for Austria for the period 2000–06. The
Commission decided to reduce the size of the map from 35.4 % of the country’s population in 1999 to
27.5 % for the period 2000–06. Only the region of Burgenland qualifies for regional State aid under
Article 87(3)(a) of the EC Treaty, i.e. as a region where per capita GDP does not exceed 75 % of the
Community average. This region may therefore receive aid of up to 30 % (in net grant equivalent) in the
more wealthy north and 35 % (in net grant equivalent) in the remaining part.

As for the regions qualifying for regional aid under Article 87(3)(c) of the EC Treaty, the maximum aid
intensities vary between 12.5 % (in net grant equivalent) and 20 % (in net grant equivalent).

Lenzing Lyocell (51)

On 19 July, the Commission decided to authorise the State aid that Austria had granted to Lenzing
Lyocell GmbH & Co KG (LLG), Heiligenkreuz, Burgenland, for its investment in a new Lyocell viscose
fibres plant. According to the Commission’s assessment, Austria had granted investment aid in various
forms of EUR 54.9 million on total investment costs of EUR 138 million, together with environmental
aid of EUR 5.4 million. The Commission had opened the formal investigation procedure on 14 October
1998 and extended it on 23 June 1999.

LLG is one of the world’s largest producers of viscose fibres. In 1996, it built a new production plant in
Heiligenkreuz-Szentgotthard Business Park, a cross-border project between Austria and Hungary, to
manufacture Lyocell, a new type of man-made staple fibre produced from natural cellulose in wood
pulp.  The business park is situated in the Province of Burgenland, Austria’s only Article 87(3)(a) region.

The assessment of the aid to LLG was complicated by the variety of measures which the Commission
had to analyse. In the end, however, it could be concluded that some of the measures could not be

¥49∂ N 228/2000 (OJ C 266, 16.9. 2000).
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considered State aid and that some others complied with previously approved aid schemes. The
remaining ad hoc regional aid and the environmental aid were found to comply with the respective
Community guidelines. The Commission also investigated the overall intensity of the aid, taking into
account all other aid measures for which it had not initiated the formal investigation procedure, in order
to make sure that the aid in total would not exceed the applicable ceiling of 40 % for regional aid in
Burgenland. The Commission determined that the investment aid of EUR 54.9 million gross represented,
after tax, a net grant equivalent of EUR 39.7 million. Relative to the eligible costs — EUR 108.7 million
out of the total investment of EUR 138 million — the aid intensity came to 37 %.

Portugal

Regional aid map for the Lisboa e Vale do Tejo region (52)

On 28 June, the Commission approved the part of the regional aid map which will apply to the region of
Lisboa e Vale do Tejo until 31 December 2006. This region is eligible under Article 87(3)(c) of the EC
Treaty (regions facing difficulties). On 8 December 1999, the Commission had decided that the least-
favoured regions of Portugal (North, Centre, Alentejo, Algarve, Azores and Madeira) were eligible under
Article 87(3)(a) of the Treaty for the period 2000–06. The two decisions together determine the regional
aid map applicable to Portugal.

Regional aid will be limited to 10 % net grant equivalent (NGE) in the sub-region ‘Grande Lisboa’ and
will be gradually reduced in the sub-regions ‘Lezíria do Tejo’, ‘Médio Tejo’, ‘Oeste’ and ‘Península de
Setúbal’ (from an initial maximum starting rate of 47.68 % NGE in 2000) to 20 % NGE in 2004. Small
and medium-sized firms may receive an aid supplement of 10 % gross of investment costs.

Financial and tax aid scheme for the Madeira free zone (53)

On 28 June, the Commission decided to launch an investigation under Article 88(2) of the EC Treaty into
a financial and tax aid scheme for the Madeira free zone. The Commission noted that the tax aid granted
by the Portuguese authorities constituted operating aid which was liable to be granted for lengthy or even
indefinite periods. However, the regional aid guidelines lay down the principle that regional aid aimed at
reducing a firm’s current expenses (operating aid) is prohibited, although exceptions may be granted in
regions qualifying for the derogation in Article 87(3)(a) of the Treaty, provided that ‘(i) it is justified in
terms of its contribution to regional development and its nature and (ii) its level is proportional to the
handicaps it seeks to alleviate’. Such operating aid must also generally ‘be both limited in time and
progressively reduced’.

Furthermore, the total amount of aid granted in the form of tax exemptions seems to have exceeded
EUR 1 000 million in 1997 (more than all the other Portuguese aid schemes combined) and appears to be
concentrated in the financial services and international services centres. Since it appears that nearly
4 000 businesses are currently operating in those sectors but do not directly employ more than
1 000 people, it can hardly be claimed that the aid is justified in terms of its contribution to regional
development or that its level is proportional to the handicaps it seeks to alleviate.

¥52∂ C 72/99 (OJ L 297, 24.11.2000).
¥53∂ NN 60/2000 (OJ C 301, 21.10.2000).
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Tax reduction scheme for Madeira (54)

On 28 June, the Commission approved a tax reduction scheme to promote investment in the Autonomous
Region of Madeira. The scheme will apply until the end of 2002 and is aimed at encouraging firms in the
region — one of the most deprived in the European Union — to become more modern and dynamic.

The scheme will form part of the autonomous region’s tax system and therefore comes under the heading
of direct business taxation. The aid will take the form of tax relief (tax-free allowances), fixed at 15 % of
the profits reinvested during the period of application of the tax scheme, from which eligible firms may
benefit either in the year in which the investment is made or in one of the three following years.

Tax breaks for investment in Madeira (55)

On 14 March, the Commission approved an aid scheme under which tax relief is to be allowed for
investment in the Autonomous Region of Madeira. The scheme, which is to operate until the end of
2010, is intended to help firms to become more modern and dynamic and to create jobs in the region.

The aid will take the form of an income tax credit, and will be granted on a contractual basis for periods
of up to 10 years. The intensity of the aid varies depending on the project location, the activities carried
on and the number of jobs created, with a ceiling of 30 % of eligible investment expenditure.

The scheme meets the requirements of the guidelines on national regional aid, especially in that the
investment, and where applicable the jobs created, must be maintained throughout the period of validity
of the contract granting the tax exemptions, and in any event for at least five years.

Sweden

Regional aid map 2000–06 (56)

On 29 March, the Commission approved the regional aid map for Sweden for the period 2000–06. The
Commission decided to reduce the size of the map from 18.5 % of the country’s population in 1999 to
15.9 % for the period 2000–06. The total population of the areas proposed for the application of the
scheme is 1.4 million.

The approval of the regional aid map will enable the Swedish authorities to provide investment aid to
firms located in the eligible areas of northern Sweden. In the most remote and most sparsely populated
part of the eligible region, the Swedish authorities will be able to grant aid of up to 37 % gross grant
equivalent of the total investment cost. In the rest of the eligible region, maximum levels of aid will be
limited to 20 % gross grant equivalent for large firms and 30 % gross grant equivalent for SMEs. The
approval of the map will also enable the Swedish authorities to grant transport aid to enterprises in
northern Sweden.

¥54∂ N 96/2000 (OJ C 266, 16.9.2000).
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Regional aid package (57)

On 3 May, the Commission approved a regional development aid scheme for Sweden. Financial
assistance for a wide range of business aid measures may thus be provided in the assisted regions in
northern Sweden.

The aid will be available in low-population density areas and other assisted areas in northern Sweden. All
areas qualifying for aid under the scheme are also eligible for support under the Community’s Structural
Funds.

Aid scheme allowing for reduced social security contributions (58)

On 21 December, the Commission concluded its formal investigation into the Swedish reduced social
security contributions scheme with a negative decision (see also Part One, point 348).

United Kingdom

Regional aid map 2000–06 (59)

On 26 July, the Commission approved the regional aid map for the United Kingdom for the period 2000–
06. In all, 28.7 % of the population of Great Britain and the whole population of Northern Ireland live in
eligible areas.

Under the map, investment projects of large enterprises can be supported with a maximum of 35 % net
(i.e. after deduction of taxes that a firm may have to pay on the aid received) in four NUTS II regions
having a GDP per capita of less than 75 % of the Community average, namely Cornwall and the Isles of
Scilly, Merseyside, South Yorkshire, and West Wales and the Valleys. In Northern Ireland, which has a
special status under the Community guidelines on national regional aid, aid can be granted up to 40 %
net.

Regional aid can also be granted in 65 of the 194 ‘job opportunity zones’ in Great Britain as well as in
parts of London, Tyneside and Nottingham (due to their Objective 2 status).

The aid intensity in Lochaber, Skye and Lochalsh and Argyll and the Islands, Eilean Siar (Western Isles),
Caithness and Sutherland, and Ross and Cromarty can reach up to 30 % net due to the specific
development difficulties of these sparsely populated areas.

Regional venture capital funds in England (60)

On 18 October, the Commission decided to initiate the procedure laid down in Article 88(2) of the EC
Treaty with regard to a scheme under which at least one risk capital fund will be set up in each of the
English regions. The funds will invest amounts in the range of GBP 100 000–500 000 in small and
medium-sized enterprises.

¥57∂ N 646/99 (OJ C 266, 16.9.2000).
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Each regional fund will contain State resources and the Commission finds that the application of the
scheme can distort competition at two levels: at the level of the private co-investors in the funds and at
the level of the small and medium-sized enterprises in which the funds invest. The Commission has
doubts as to the compatibility with the common market of the aid at both these levels, as aid in this form
is not exempted under the current Community rules on State aid.

Business property development schemes for Wales (61)

On 4 October, the Commission decided not to raise any objections to two business property development
schemes to be operated by the Welsh Development Agency. The rationale of the schemes is that market
prices are too low to cover development costs. Under the property for business scheme, identified
occupiers of business premises are encouraged to develop their sites in that the State provides ‘gap
funding’, i.e. a grant covering the difference between the estimated development costs and the estimated
value of the site after development. The aid recipient is the identified occupier of the premises. The
partnership development scheme, on the other hand, supports speculative projects either by providing
gap funding to developers or by entering into partnerships with developers and investors. It is aimed at
property developers, investment companies and financial institutions undertaking initial investment in
property development.

The Commission decided that the schemes constituted State aid under Article 87(1) of the EC Treaty
since they were discretionary and public expenditures were not recovered as they would be under an
entirely private scenario. The aid could be approved under Article 87(3)(c) of the Treaty as the schemes
would be applied in accordance with the Community guidelines on State aid for small and medium-sized
enterprises, the guidelines on national regional aid and the multisectoral framework on regional aid for
large investment projects.

2. Multisectoral framework

Germany

BASF Schwarzheide (62)

On 12 July, the Commission decided not to raise any objections to investment aid planned by Germany
for the construction of a new plant by BASF Schwarzheide GmbH in the Land of Brandenburg. The aid
amounts to EUR 39 million (DEM 77 million), which corresponds to 35 % of the investment cost, the
maximum aid intensity permitted in the region. It was notified under the multisectoral framework on
regional aid for large investment projects. The company will use the plant for the production of a newly
developed substance to be used for a wide range of fungicides. These end products will, however, not be
produced at Schwarzheide. The Commission was able to approve the aid in view of the growing demand
for the products concerned and the significant job creation (roughly 400 new employment opportunities)
at Schwarzheide.

¥61∂ OJ C 380, 30.12.2000.
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France

Pilkington and Interpane (63)

On 26 July, the Commission decided that notified investment aid amounting to EUR 21.02 million which
France proposed to grant to Pilkington and Interpane for the construction of a new plant for the
production of float, laminated and coated glass was compatible with the common market. Pilkington
Glass France SAS and Interpane Glass Coating France SAS, two joint ventures set up by Pilkington plc
and Interpane International Glas GmbH, will build the new production plant at Freyming Merlebach
(Alsace-Lorraine), an assisted area.

The two newly founded companies will not operate autonomously on the market but are an integrated
manufacturing joint venture, producing and processing float glass. Their only activity will be as suppliers
to the parent companies for immediate sale or further processing.

The project fell to be examined under the multisectoral framework on regional aid for large investment
projects. Based on the calculation formula in the multisectoral framework, the maximum allowable aid
for the project amounts to 12.24 % net grant equivalent. As the proposed aid intensity of 10.3 % was
below this threshold, the Commission accordingly decided to consider the notified aid to be compatible
with the EC Treaty.

Italy

Solar Tech (64)

On 15 November, the Commission decided that Italy might grant Solar Tech srl (a manufacturer of solar
panels) only EUR 34 million in aid — EUR 9 million less than the EUR 43 million notified (see also Part
One, point 325).

Aid to Villa Romana for a hotel facilities project (65)

The aid — granted under an existing scheme (66) and notified under the multisectoral framework on
regional aid for large investment projects — consists of investment aid to Villa Romana srl, an SME (67)
based in Campania set up by local investors under contratti d’area (territorial contracts), with a view to
injecting public funds into a hotel facilities project. It takes the form of a EUR 38.39 million non-
reimbursable grant. The investment project consists in building hotel facilities near the archaeological
site of Pompeii-Ercolano, Naples. The new development will partly encompass disused industrial
premises. The four-star hotel will have a capacity of 438 bedrooms (838 beds) and create around
480 new jobs, both directly (219) and indirectly (262). According to the plan, it should be completed by
31 January 2000 and become fully operational in 2003. As the planned aid complies with the maximum
intensity allowable under the multisectoral framework and the overall impact of Villa Romana on the EU
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market is likely to be limited, the Commission adopted on 26 March a favourable decision based on
Article 87(3)(a) of the Treaty.

United Kingdom

Motorola (68)

On 26 July, the Commission decided that a grant of GBP 90.2 million in investment aid to Motorola Ltd
was compatible with the common market. The UK intends to grant the aid to Motorola to help it build a
new plant for the production of semiconductors for cellular telephones and other wireless applications.
The plant will be situated in Dunfermline, an assisted area in Scotland. Motorola Ltd is a wholly owned
subsidiary of Motorola Inc., a global manufacturer of cellular and radio communications products and
electronic devices.

The project fell to be assessed under the multisectoral framework on regional aid for large investment
projects. In accordance with the framework, the Commission calculated the maximum allowable aid for
this project to be 12 % net grant equivalent (the NGE is the final benefit which a firm is deemed to derive
from an aid measure after corporate taxes payable on the aid have been deducted). As the proposed aid
intensity of 5.8 % NGE in this case is well below the threshold, the Commission accordingly decided to
consider the notified aid to be compatible with the EC Treaty.

3. Aid to specific industries

3.1. Steel

Belgium

Cockerill Sambre (69)

On 15 November, the Commission decided that aid of EUR 13.8 million (BEF 553 million) granted by
Belgium to the steel firm Cockerill Sambre SA was incompatible with the common market and should be
recovered.

The Commission concluded that, with this aid, the authorities were financing the firm’s operating costs
resulting from a reduction in working time. The advantage for Cockerill resided in the fact that it had not
assumed financial responsibility for the increase in wage costs agreed with its established employees.
The fact that the initiative came from the workforce and was accepted by the firm only on condition that
it did not have to pay the resulting additional costs did not in any way affect the classification of the
public support as State aid.

The Commission took the view that the aid was incompatible with the common market since Cockerill
was a steel firm subject to the highly restrictive rules of the ECSC Treaty and the steel aid code, which
did not provide for such aid. Accordingly, it ordered that the aid already paid should be repaid and
payments not yet effected suspended.

¥68∂ N 480/2000 (OJ C 293, 14.11.2000).
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Germany

Georgsmarienhütte and Gröditzer (70)

On 19 July, the Commission opened a formal investigation into a management service contract
concluded between the German Treuhand-successor BvS, its wholly owned subsidiary Gröditzer
Stahlwerke and steelmaker Georgsmarienhütte (see also Part One, point 309).

Spain

Tubacex (71)

On 31 October, the Commission decided to revoke a 1997 negative decision concerning measures in
favour of Tubacex SA, a stainless seamless steel tube producer located in Llodio, Álava, in the Basque
region (see also Part One, point 312).

3.2. Shipbuilding

Germany

Development aid for the construction of two ferries (72)

On 18 January, the Commission decided not to raise any objections to the granting by the German
Government of development aid to the Meyer Werft shipyard, Papenburg. The aid, which will help to
build two passenger ferries for Indonesia, will be granted in the form of soft loans totalling
EUR 150 million (DEM 300 million) and will represent 40.43 % of the contract value. To the extent that,
in accordance with Article 3(5) of Council Regulation (EC) No 1540/98, the delivered ships will be the
property of the Indonesian Government and will sail exclusively in Indonesian territorial waters, the
Commission found the aid to be compatible with the common market.

Italy

Cantiere Navale Rodriquez (73)

On 11 April, the Commission decided that aid to the Sicilian shipyard Cantieri Navale Rodriquez was
compatible with the common market. The aid was aimed at carrying out investment under a restructuring
plan and satisfied the criteria of Italian laws previously approved by the Commission as being in keeping
with the seventh directive on aid to shipbuilding (74), which was still in force when the aid was granted.

¥70∂ C 43/2000 (ex NN 69/2000) (OJ C 3, 6.1.2001).
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Netherlands

Shipbuilding aid schemes 2000 (75)

On 11 April, the Commission decided (a) to authorise the extension in 2000 of a scheme of aid to Dutch
shipyards and (b) not to raise any objections to changes to the way the general export credits scheme was
applied. These changes were intended to replace the system of interest rate subsidies for ship exports by
a system of direct grants to exporting shipyards worth 3.5 % of the contract value. Inasmuch as
Regulation (EC) No 1540/98 authorises direct production aid until 31 December 2000 subject to
compliance with ceilings of 4.5 % and 8 % of the contract value, the Commission was able to authorise
the changes in return for commitments from the Dutch authorities concerning the combination of aid
available under different schemes.

Development aid to Indonesia (76)

On 13 December, the Commission decided not to raise any objections to development aid which the
Netherlands planned to grant in connection with the delivery of four ships to Indonesia. The decision
closed a formal investigation procedure initiated in February. Following the furnishing by the Dutch
authorities of documentary evidence of the open nature of the aid award procedure, the Commission
concluded that the aid was compatible.

3.3. Synthetic fibres

Germany

Delon Filament (77)

On 1 March, the Commission cleared aid planned for Delon Filament GmbH, a synthetic fibres producer
intending to continue production of polyamide textile filament yarn following substantial investments in
its Rudolstadt plant and a significant capacity reduction. The plant is located in an Article 87(3)(a) area,
where the applicable aid ceiling for SMEs is 50 %.

The code on aid to the synthetic fibres industry states among other things that, when no structural
shortage of supply in the relevant market, i.e. in this case the market for polyamide filament yarn, exists,
the Commission must be satisfied that the aid results in a significant reduction in capacity.

The Commission carried out an on-site investigation to verify the existing viable capacity in the plant as
well as the planned capacity after the investment. It was noted that, as a result of the project, the capacity
of Delon Filament to produce polyamide filament yarn would indeed decrease significantly. The
Commission therefore decided to consider the aid to be compatible with the common market since it
fulfilled the requirements of the code.

¥75∂ N 151/2000 (OJ C 184, 1.7.2000). 
¥76∂ C 3/2000 (not yet published). 
¥77∂ C 134/2000 (OJ C 134, 13.5.2000). 
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Spain

Sniace (78)

On 20 September, the Commission decided to revoke a 1998 negative decision concerning measures in
favour of Sniace SA, a viscose and synthetic fibres producer located in Torrelavega, Cantabria. In its
1998 decision, which was challenged by Spain before the Court of Justice, the Commission had
concluded that the repayment agreements between Sniace and the wages fund Fogasa, and the
rescheduling agreement between Sniace and the Social Security Treasury, contained incompatible aid in
so far as the rate of interest was below market rates.

However, in April 1999 the Court of Justice decided to annul the Commission’s decision in a similar case
(C-342/96 Spain v Commission, on State aid granted by Spain to Tubacex). The Court noted that, in these
kinds of repayment and rescheduling agreements, the State did not act as a public investor whose conduct
must be compared to the conduct of a private investor laying out capital with a view to realising a profit,
but as a public creditor which, like a private creditor, seeks to recover sums due to it.

The Commission therefore decided to re-examine the Sniace file to look again at how the public creditors
had acted compared with the company’s private creditors, with whom it had reached an agreement after it
had got into financial difficulties and suspended debt repayments. The Commission concluded that, by
applying the ‘legal’ interest rate, the public creditors had acted as a private creditor would have done in
order to maximise the rate of interest on arrears. Consequently, the Commission took the view that the
measures did not constitute State aid and that the earlier decision should be revoked.

3.4. Financial services

Germany

WestLB (79)

On 11 April, the Commission decided that the German Government has not correctly implemented the
Commission’s decision of 8 July 1999 regarding capital injected into Westdeutsche Landesbank
Girozentrale (WestLB) by the Land of North Rhine-Westphalia between 1992 and 1998. In October
1999, the German authorities informed the Commission departments how the Land intended to
implement the decision. After careful analysis, the Commission departments informed the German
authorities that the proposal could not be regarded as correct implementation of the Commission
decision.

In March 2000, the German authorities submitted a new proposal for recovery envisaging making to the
Land, instead of a cash payment, a payment in kind in the form of a silent partnership reserve (stille
Einlage). This silent partnership reserve, which does not confer voting rights, would generate a ‘normal’
commercial return, claimed to be comparable to that on similar hybrid capital instruments on the market.
The right of the Land to this silent partnership reserve would be conditional on the final decision of the
Court of Justice (in the action brought by Germany against the Commission decision of 8 July 1999), i.e.
it would have to be returned by the Land to the bank without remuneration if the Court annulled the
Commission decision. Also, the interest on the new silent partnership reserve would not be paid out to
the Land but would be retained within WestLB and added each year to the silent partnership reserve.

¥78∂ C 5/2000 (ex C 68/97 and NN 118/97).
¥79∂ OJ C 211, 22.7.2000.
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In the Commission’s opinion, such reinvestment constitutes a new financial measure by the State and
could contain new State aid elements. Such reinvestment would therefore have to be examined, after
notification, by the Commission under Articles 87 and 88 of the EC Treaty in order to establish whether
there are any State aid elements involved.

However, since the German authorities linked the recovery of the aid to the approval of the reinvestment
by the Commission, it became clear that the recovery would in fact not be carried out immediately, as
demanded by the relevant EC legislation, and that the proposal therefore would not implement correctly
the Commission decision, ordering as it did immediate recovery of the unlawful and incompatible State
aid. Consequently, the Commission decided to refer the matter to the Court.

3.5. Agriculture

Belgium

Aid for the dioxin crisis (80)

On 18 January, the Commission authorised, as it had already done in 1999, aid to producers and firms hit
by the crisis sparked by the dioxin contamination of animal feeds. This decision concerns aid for
‘exceptional occurrences’ under Article 87(2)(b) of the EC Treaty. The aid covers all animal sectors but
excludes the value of destroyed livestock and products already covered by other national provisions
authorised by the Commission (81). The aid, which takes the form of a one-off payment and is calculated
solely on the basis of notional amounts derived from macroeconomic calculations, is paid per means of
production or per unit marketed. This avoids the risk of its being combined with other aid authorised in
the past in the form of, for example, compensation for the elimination of animals or products of animal
origin unfit for consumption or marketing. The Commission considered that a link had been established
between the loss of turnover sustained and the exceptional occurrence due to the dioxin crisis. The loss of
turnover was thus attributable to, among other things, the loss of market shares and the fall in
consumption caused by the furore surrounding the crisis, by the mismanagement of the crisis and by the
taking of exceptional measures preventing normal trade in the products concerned.

Greece

Greek cooperatives (82)

On 1 March, the Commission, applying the general principle that Member States are forbidden to grant
operating aid in the agricultural sector, adopted a negative final decision on two unlawful aid measures
by the Greek State aimed at writing off and consolidating loans to a significant number of agricultural
cooperatives (116 for each measure). The main source of debt is the operating losses of the holdings
concerned, caused by intervention by the Greek State in the production and marketing of the products
concerned (price fixing, storage, intervention and export). Other debts are incurred as a result of
investment or natural disasters. The measures are of the same nature as the 1997 law providing for a
EUR 450 million debt write-off for agricultural cooperatives, which was cleared by the Council in
December 1998.

¥80∂ N 770/99. (Where no specific reference to the publication of a decision in the Official Journal is made in this text, the
decision was not yet published. The authentic texts of the decisions approving aid measures can generally be found on the
Internet (http://europa.eu.int/comm/sg/sgb/state_aids)).

¥81∂ NN 87/99, NN 88/99, NN 89/99, N 380/99 and N 386/99.
¥82∂ C 78/97 and C 82/97 (ex NN 33/96 and NN 168/97).
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The measures currently at issue were taken pursuant to two laws of 1992 and 1994. The Commission
decision was made in response to a complaint about unlawful and incompatible State aid received by the
dairy cooperative AGNO. In its negative final decision, the Commission also ordered Greece to supply
all relevant information in order that it might open a State aid investigation into the activities of the
Agricultural Bank of Greece.

France

Aid for the recovery of the French forestry sector — natural disasters (83)

On 16 May, the Commission authorised a scheme to assist the French forestry sector, which had been
badly hit by the storms of late December 1999. The overall budget available for measures to make good
the damage caused by natural disasters within the meaning of Article 87(2)(b) of the EC Treaty came to
almost EUR 3 000 million, all aid combined. The scheme provided for emergency measures to reopen
forest roads and paths, the creation of forest paths and wet storage areas for wood, the building of storage
dumps, the financing of wood-removal costs, aid for wood storage, aid for clearing dead wood, the
replanting of damaged forests and the deduction for tax purposes from the overall forestry income of the
landowners concerned of the costs arising from the storms. A number of other incentives such as aid for
transporting wood were included in the scheme, as was investment aid to assist with the purchase of
timber harvesting equipment and the accelerated depreciation of such equipment, as well as employment
and training aid and aid for organisational and technical back-up.  The Commission considered that,
although they differed from one another, all the measures provided for under the scheme were part of the
same operation and shared the same objective (to assist a sector hit by a natural disaster) and that they
should therefore be deemed to be measures to make good the damage caused by natural disasters within
the meaning of the Treaty.

Aid to the Office National des Forêts (84)

On 14 April, the Commission authorised aid for the Office National des Forêts (ONF), having satisfied
itself that there was no risk of State resources being used to support that body’s competitive activities.
The ONF has the status of a national public establishment and its activities are of a twofold nature
inasmuch as, on the one hand, it performs a public, exclusive mandate, while on the other it carries on a
commercial activity in competition with other market operators. The public activity consists in
managing, on behalf of their owners, forests subject to the French forestry regime. The ONF receives
State resources in the form of compensatory payments to cover its management costs. Further public, or
even private, financing is available under general-interest operations of the State carried out by the ONF.
Such activities may involve, for instance, protecting and monitoring forests, preventing fires, combating
erosion and avalanches, etc. The Commission concluded that they constitute activities pursued in the
general interest and that the transfer of funds must be understood as being effected from one level of the
State apparatus to another. Moreover, because some public-service activities are carried on throughout
the State, they are to be considered measures which do not favour certain undertakings or the production
of certain goods and which do not therefore fulfil all the criteria of Article 87(1) of the EC Treaty. As
regards its commercial activities, the ONF can conclude agreements with private or public bodies with a
view to carrying out management operations, studies, surveys and works and with a view to protecting,
improving and developing forestry resources. For this type of activity, no public aid element was
detected by the Commission in the form of a cross-subsidising of these commercial activities. The prices
charged by the ONF are no lower than those of its competitors, and at all events the compensatory

¥83∂ Case N 92/2000.
¥84∂ Case NN 96/95.
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payments made by the State do not even cover all the ‘public’ expenditure of the ONF, which makes any
cross-subsidising impossible in practice.

Aid for pigmeat production — Stabiporc (85)

On 11 April, the Commission adopted a partly negative final decision on a three-stranded French
measure aimed at assisting pigmeat production in respect of which it had opened an investigation under
Article 88(2) of the EC Treaty (86).

The French authorities wished first of all to reactivate the refundable advances scheme of the Caisse
professionnelle de régulation porcine (Stabiporc), which involved paying fully refundable cash advances
to producer groups to enable them to adjust the price of fattening pigs paid to breeders belonging to the
scheme and hence to even out breeders’ incomes, affected as these were by crises in pigmeat production.

The Commission took the view that the reactivation of Stabiporc did not constitute State aid as the State
intervention would be confined to the provision of loans at the normal market interest rate. Moreover,
should the capital and interest on the loan not be paid or be paid late, the State, via the public bodies
involved, would still have the right to claim the sums due plus penalty interest from the groups
concerned.

The Commission decided, however, that the other two strands under investigation were incompatible
with the EC Treaty. One consisted in offering facilities for staggering payment of social security
contributions to producers experiencing financial difficulties, and the other in relieving producers of part
of the burden of interest payments on bank loans intended to finance initial investment in the industry.
This negative decision was based on the fact that not all the conditions laid down in the Community
guidelines on State aid for rescuing and restructuring firms in difficulty were met. There was insufficient
evidence that the situation was a ‘difficult’ one. There was no viability plan for the firms concerned and
respect for the principle that the rescue should be a one-off operation could therefore not be guaranteed.

Aid for the wine sector (87)

On 20 September, the Commission adopted a negative final decision on a scheme notified and
implemented by France in favour of wine production in respect of which it had opened an investigation
in October 1999 (88). The scheme was aimed at converting vineyards in the Charentes region currently
used to produce cognac to the production of ‘local wines’.

The Commission took the view that one of the objectives pursued by the legislator in drawing up Council
Regulation (EC) No 1493/99 of 17 May 1999 on the common organisation of the market in wine (89) was
that of preventing any increase in Community wine production. While the Commission agreed that the
varietal conversion of the vineyards in the Charentes region had the advantage of reducing the production
of wines for which there was no market, it considered that the resulting increase in ‘local wine’
production in France was incompatible with the principles contained in the new organisation of the
market in wine and was likely to distort competition on a wine market which was showing no signs of
growth. The wines resulting from the conversion of these vineyards would enter the ordinary wine

¥85∂ C 74/98.
¥86∂ Decision published in OJ C 61, 3.3.1999.
¥87∂ Case C 70/99. Decision of 20.9.2000, case C(2000) 2754.
¥88∂ OJ C 359, 11.12.1999.
¥89∂ OJ L 179, 14.7.1999.
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market, while current production by definition went to other destinations outside that market.
Consequently, there was a strong risk that the general conversion of these vineyards would shift the
problem onto other markets. The Commission was also of the opinion that such conversion ought to have
been accompanied by a substantial reduction in wine-growing areas and yields.

The Commission considered that only measures adopted under the common agricultural policy, and more
precisely as part of the common organisation of the market concerned, were likely to ensure that the
overall interests of operators on that market, throughout the Community, were taken into account.

Ireland

Aid to Gaelic Ferries for livestock transport (90)

On 13 June, the Commission decided to adopt a negative final decision in respect of operating aid
granted by Ireland involving both agriculture and transport. In particular, the case concerned payment of
IEP 1.58 million of State aid to the Irish company Gaelic Ferries for the operation of a ferry service open
to the transport of livestock from Ireland to continental Europe (91). The State intervention was triggered
by the decision of the private ferry operator to discontinue its livestock transport service for commercial
reasons linked to pressure from animal welfare groups. The Commission considered that the aid
benefited the entire Irish livestock sector since its professed objective and its effect was to guarantee
access to the continental market to Irish livestock producers. Ireland must now recover the aid from its
recipients.

Aid to livestock farmers affected by adverse weather conditions (92)

On 30 May, the Commission decided to authorise the Irish culling programme under the ‘Ewe
supplementary measure’ and three items under the ‘Scheme for assistance of winter fodder losses’. These
programmes provided for various aid measures to alleviate the situation of livestock farmers whose
production had been affected by adverse weather conditions in the summer and autumn of 1998.

Earlier the Commission had expressed doubts about the programmes’ compatibility with Articles 87 and
88 of the EC Treaty. Among other things, the measure seemed to constitute an operating aid by possibly
aiding farmers to dispose of their (at the time worthless) sheep. 

However, on the basis of additional information supplied by the Irish authorities, the Commission
accepted that the primary purpose of the measure was to minimise environmental damage resulting from
over-grazing and the presence of dead and dying livestock on the land. This enabled the Commission to
treat the measure as an aid for the disposal of waste.

In accordance with point 3.4 of the Commission’s guidelines on State aid for environmental
protection (93), which were applicable to the agricultural sector at the time the aid was granted, aid for the
collection, recovery and treatment of agricultural waste has to be considered on a case-by-case basis.
However, since the acceptance of such aid implies derogating from the ‘polluter pays’ principle, it may
be permitted only in specific, well-justified cases.

¥90∂ C 7/98 (ex NN 1/98).
¥91∂ OJ L 263, 18.10.2000.
¥92∂ N 44/99 (ex NN 23/99 and NN 79/99).
¥93∂ OJ L 72, 10.3.1994.



STATE AID 225

COMPETITION REPORT 2000

In the present case, it appeared that the aid had a clear incentive effect, and there was a quid pro quo from
the producers who agreed to the slaughter of 30 % of their ewes, some of which might have survived the
winter. From the standpoint of the farmers, the aid was limited to the free disposal of the animals.
No payment was made in return for the livestock. These factors encouraged farmers to dispose of the
worst quality stock with the poorest prospects of survival. The aid thereby produced durable benefits
both for the sector and, by avoiding environmental problems, for the wider community. Given that the
aid was granted on a one-off basis to resolve a specific environmental problem which resulted from a
very unusual combination of events and with an additional risk for animal welfare, the Commission
considered that it was justifiable to derogate from the ‘polluter pays’ principle in this case.

Italy

Aid to Centrale del Latte di Roma (94)

On 11 April, the Commission decided to close the proceedings it had initiated in respect of aid granted to
Centrale del Latte di Roma by adopting a partly negative decision (95). On the one hand, it considered that
the systematic writing-off of operating losses by the Municipality of Rome between 1992 and 1997
constituted operating aid that could not be considered a public service. On the other hand, it considered
that no State aid had been granted to Lazio milk producers or to the buyer in the privatisation procedure.
As the transfer of the factory can be considered an asset deal, recovery of the aid will concern the former
Centrale del Latte (now in liquidation).

State aid granted under market conditions — Itainvest and RIBS (96)

In 1999 and 2000, Italy notified three projects supported by the public financing company Itainvest.
Basically, Itainvest grants aid in the form of the acquisition of a holding in the beneficiary company’s
capital in accordance with the principle of a private investor operating under normal market economy
conditions, as defined in the document ‘Application of Articles 92 and 93 of the EEC Treaty (now
Articles 87 and 88 of the EC Treaty) to public authorities’ holdings’ (97). The capital injection is
reimbursed after a number of years at a rate of interest higher than the reference rate used by the
Commission and with guarantees enabling the financing company to take control of the recipient. Two of
the projects have been approved to date (98) and the third is being scrutinised. At the same time, Italy
notified five aid projects funded by the public financing company RIBS. It withdrew four of them when
the Commission expressed doubts as to whether the assistance was being provided under market
conditions. In 2000, Itainvest and RIBS were merged to form a new public financing company called
Sviluppo Italia. As it did in the case of RIBS, Italy submitted an outline of the activities of the new
financing company, which the Commission is in the process of studying.

Aid in the sugar sector (99)

On 3 May, following a Council decision, the Commission approved a EUR 34 million investment aid
package for the sugar plant of Villasor in Sardinia (whose owner is the SADAM group).

¥94∂ C 28/98 (ex NN 185/97).
¥95∂ OJ L 265, 19.10.2000.
¥96∂ N 559/2000.
¥97∂ Bull. 9-1984.
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The aid was granted in accordance with the rules of the public agency RIBS (shareholding and loan at a
subsidised rate). It was approved under the national aid provisions of the common market organisation
for sugar which allow a derogation from the general exclusion of the sugar sector from processing and
marketing investments for the South of Italy until 2001.

Furthermore, the Commission allowed this package owing to the fact that the Italian authorities
undertook to recover operating aid granted previously to the owner of the sugar plant.

Aid to tobacco producers in Italy (100)

On 20 September, the Commission decided not to raise any objections to compensatory aid granted by
Italy to tobacco producers who had suffered severe production losses due to an outbreak of potato virus
Y that affected their crops in 1997. The aid, which formed part of a regional programme for the control
and eradication of the disease, was to be granted to farmers who suffered losses equal to at least 30 % of
their normal production. It did not exceed 100 % of the losses actually sustained.

According to Community policy, compensatory aid for combating animal and plant diseases should in
general be conditional on preventative slaughtering of the animals or destruction of the crops carried out
on the orders or recommendation of the national authorities.

The Commission considered however that, unlike what happens with animal diseases, in the case of plant
diseases affecting annual crops, the requirement to destroy the crops is often unrealistic or even
impossible to meet on account of the specific way in which plant diseases spread and affect annual crops.
The Commission also considered that Italy undertook a serious programme of control and eradication of
the disease and that there was no risk of authorising operating aid since the aid would only be granted to
farmers who suffered losses equal to at least 30 % of their normal production. The 30 % threshold (20 %
in less-favoured areas) has consistently been adopted by the Commission to draw the line between
operating and non-operating aid in the case of adverse weather conditions such as frost, hail, rain or
drought which cause damage to agricultural production or the means of agricultural production.

Netherlands

Exemption from mineral levies (101)

On 21 December, the Commission adopted a negative final decision in respect of certain exemptions
from mineral levies introduced by the Dutch manure law. This law provides for an obligatory
bookkeeping system for minerals on the individual holding and maximum phosphate and nitrogen
emissions into the environment per holding. If emissions go beyond these maximum quantities taxes
must be paid on these quantities. The farmer is free to choose the means by which he reduces mineral
emissions to the tolerable maximum quantities. The purpose of the mineral levies under the manure law
is to encourage agricultural undertakings to reduce their mineral output. The prohibitive levies are
imposed only if the total amount of phosphate and nitrogen introduced on a farm minus the total amount
of minerals removed exceeds in a calendar year the norms for the permissible wastage of phosphate and
nitrogen in the environment (so-called ‘loss norms’). If an undertaking takes effective measures, e.g. the
removal of manure which may not be spread on the land, it will not have to pay any levies.

¥100∂ N 15/2000.
¥101∂ C 14/2000, initiation of the procedure: OJ C 190, 8.7.2000; negative final decision not yet published.
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Under the proposed measure small undertakings and garden centres will be fully exempted from the
mineral levies. Horticultural farms growing crops in glasshouses or on substrate are partially exempted.

Point 23 of the Commission notice on the application of the State aid rules to measures relating to direct
business taxation (102) provides that the differential nature of some fiscal measures does not necessarily
mean that they must be considered to be State aid. This is the case with measures whose economic
rationale makes them necessary to the functioning and effectiveness of the tax system. However, it is up
to the Member State to provide such justification.

The Commission considers that the Dutch authorities have not shown that the various tax exemptions are
justified by the nature and general thrust of the mineral levy system. Although the proposed exemption
for small undertakings is presented by the Dutch authorities as an exemption for recreational farmers, it
appears that these small undertakings may be operating a normal commercial undertaking. There is no
inherent reason why they should be placed in a better position than other competing undertakings. As
regards the proposed exemption for horticulture and garden centres performing horticultural activities, it
is in the nature of the system of mineral levies to equate the land or growing medium inside the farm
building with farmland and then apply the same loss norms. However, the proposed system allows for
higher loss norms than permitted for farmland. The Dutch authorities have not justified the application of
such higher norms. Therefore the proposed exemptions must be considered prohibited operating aid.

The Commission also has doubts about the environmental impact of the proposed exemptions and their
compatibility with the nitrates directive.

VAMIL (103)

On 19 May, the Commission decided to initiate proceedings in respect of the VAMIL (Regeling
Willekeurige Afschrijving Milieu-investeringen) aid scheme allowing accelerated depreciation for
investments in environment-friendly equipment at the entrepreneur’s own discretion. VAMIL is a tax
facility offering companies the opportunity to apply flexible depreciation over the normal depreciation
life of the investment. It even allows depreciation of the full purchase price in the year an asset is
acquired. Eligible operating assets appear on a special ‘VAMIL list’.

The VAMIL regulation has been accepted by the Commission (104) on condition that the Community rules
and guidelines applicable in particular sectors of industry, including the agricultural sector, are observed.

A complaint lodged with the Commission by an environmental organisation seems to indicate that
certain ‘green label stables’, aimed at reducing ammonia emission levels, have been built, benefiting
from the VAMIL scheme, where in fact production has been increased while maintaining or slightly
decreasing the original ammonia emission levels, thereby infringing Articles 6 and 12(2)(e) of Council
Regulation (EC) No 950/97 on improving the efficiency of agricultural structures.

The Dutch authorities have indicated that the annual annex to VAMIL (the VAMIL list) was amended as
of 1 January 1998 to address this issue raised by the complainant. The list now clearly draws the attention
of beneficiaries to the provisions of Regulation (EC) No 950/97. Furthermore, an independent auditor’s
report must be submitted certifying that no capacity increase occurs. The application of the VAMIL

¥102∂ OJ C 384, 10.12.1998.
¥103∂ C 32/2000.
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scheme as of the date of the amendment therefore seems to be in conformity with the applicable
Community rules.

The amendment of the VAMIL list prevents any future infringement of the applicable Community rules
but does not address possible past infringements. According to information received by the Commission
such infringements have occurred. The problems would seem to have arisen in the livestock sector, and
mainly (though not exclusively) in the pig sector, thus violating Article 6(4) of Regulation (EC)
No 950/97.

Portugal

Restructuring and privatisation plans of EPAC and Silopor (105)

On 9 July 1997, the Commission adopted a negative final decision regarding rescue aid in the form of a
state guarantee within the framework of a debt consolidation loan granted to the publicly owned cereal
trading company EPAC (106). The Portuguese authorities did not comply with this decision, which
required that the aid be recovered, and the matter was referred to the Court of Justice.

Subsequently, Portugal notified a restructuring and privatisation plan for EPAC involving the granting of
additional State aid to the undertaking amounting to PTE 15 500 million (about EUR 77.5 million). At
the same time, it notified a capital injection into Silopor intended to cover a major part of that company’s
debt towards EPAC, amounting at that time to PTE 31 350 million (EUR 157 million). This capital
injection was accompanied by a programme for the privatisation of the cereal silos handling activity.

The Commission decided to initiate proceedings under Article 88(2) of the EC Treaty in respect of these
notifications since it was not possible to conclude that the aid to EPAC was in accordance with existing
guidelines for restructuring companies in difficulty and that the capital injection into Silopor (107) could be
justified in the light of the private investor principle, as the Portuguese authorities had claimed.
Meanwhile, Portugal decided to liquidate both companies.

On 27 June 2000, the Court of Justice delivered a judgment concerning Portugal’s failure to comply with
the Commission’s 1997 decision, declaring the state guarantee provided to EPAC to be an unlawful and
incompatible State aid (108). In substance, the Court confirmed the Commission’s position as to the aid
character and incompatibility of the state guarantee granted to EPAC.

Pig aid scheme (109)

On 4 October, the Commission decided to adopt a negative final decision against Portugal in relation to a
scheme to assist pig producers facing market difficulties at the end of 1998. The scheme consisted of two
measures: a moratorium on existing loans and an additional subsidised short-term credit line. In both
cases, the conditions for short-term credits were not fulfilled (i.e. maximum duration one year, open to all
sectors of agriculture, limitation on interest rate, difference between agricultural and other sectors). The
Commission considered that the aid was operating aid to pig farmers and constituted also an
infringement of the common organisation of the market in pigmeat.

¥105∂ C 51/98 (ex N 852/97 and N 6/98).
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United Kingdom

Pig restructuring scheme 2000 (110)

On 13 December, the Commission authorised the pig restructuring scheme, relating to both capacity
reduction and restructuring. The capacity reduction element seeks to compensate farmers who
irreversibly cease pig production for the loss of value of their assets from dismantling or demolishing all
pig places on their holding. Pursuant to point 9.7 of the guidelines for State aid in the agricultural sector,
the Commission considers that a contribution (50 %) from the sector is needed, either through voluntary
contributions or by means of compulsory levies. Since the objective of these aid measures is the
restructuring of the sector concerned, to the ultimate benefit of those economic operators who remain
active, it seems logical that this latter group should contribute to the costs of the restructuring. However,
the Commission also accepts that the quid pro quo from the beneficiary may take the form of a voluntary
contribution from the recipients of the aid.

The restructuring element of the scheme consists of a straightforward application of the special
provisions for the agricultural sector, as laid down in Section 3.2.5 of the Community guidelines on State
aid for rescuing and restructuring firms in difficulty (111).

The pig welfare disposal scheme (112)

On 18 October, the Commission authorised the pig welfare disposal scheme introduced at the end of
August in the context of measures put in place to eradicate outbreaks of classical swine fever in East
Anglia. The scheme provides for support towards the costs of transport, slaughter, rendering and disposal
of pigs, as well as for the costs of the necessary veterinary checks. Payments under the scheme are made
directly to the providers of the service.

A second aid measure aims at compensating farmers for the loss of value of animals that were subject to
movement restriction orders (and hence could not be sold because they became overweight).

The provisions of the scheme are heavily influenced by Community co-funded market interventions in
the past (Commission Regulations (EC) Nos 413/97, 414/97, 581/97, 913/97 and 370/98) which were
taken in pursuance of Article 18 of Council Regulation (EEC) No 2559/75 on the common organisation
of the market in pigmeat, as amended.

Aid for combating animal diseases is normally granted in compensation for the losses resulting from
animals which died from a disease or which were destroyed for reasons of preventing the risk of the
disease spreading. This is not the case in this aid dossier as only animals found to be perfectly sound in a
veterinary inspection may be transported. It would appear, however, that the losses incurred by farmers
owing to the movement restrictions, and the costs generated by the obligation to dispose of the animals
after slaughter, are a direct consequence of the eradication programme set up by the authorities in
accordance with mandatory provisions of Community veterinary law.

¥110∂ N 168/2000.
¥111∂ OJ C 283, 19.9.1997.
¥112∂ NN 95/2000.
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3.6. Fisheries

Belgium, Spain, France, Italy and the Netherlands

Increase in the price of petrol

Five Member States (Belgium, Spain, France, Italy and the Netherlands) sent the Commission
information on aid measures taken to assist fishermen following the petrol price increases that occurred
in 2000. The measures take various forms: reduction in social security contributions and port dues, tax
credits, and soft loans the amount of which is directly linked to the proportion of operating costs
accounted for by the cost of petrol. At the beginning of 2001, the Commission will take a decision on the
compatibility of these measures with the EC Treaty.

Denmark

Losses suffered as a result of the storm of 3 and 4 December 1999 (113)

On 29 June, the Commission, acting under Article 87(2)(b) of the EC Treaty, approved a draft decree
aimed at helping the owners of fishing enterprises to replace nets and stakes in compensation for losses
suffered as a result of the storm which hit the Danish coast on 3 and 4 December 1999. During the storm,
which was extremely violent, pound nets fixed to stakes were badly damaged. The damage suffered was
not covered by insurance as set nets are not insurable. The aid concerned only direct losses (expenditure
related to the uprooting and repairing of broken stakes and to the purchasing and setting of new stakes
and nets) and not operating losses. It was limited to 50 % of proven losses, which had to amount to at
least DKK 5 000. In its decision the Commission stressed that ordinary natural occurrences such as bad
weather are not covered by Article 87(2)(b).

Germany

Social benefits (114)

On 19 October, the Commission authorised a scheme of social accompanying measures (social benefits)
notified by the German Government. In the event of temporary suspension of fishing activities under the
aquatic resources protection plan, independent fishermen may be granted an allowance. Their fishing
boats must be at least six metres long between perpendiculars and weigh no more than 450 GT. The
allowance covers social security contributions payable for crew members. The compulsory amounts to be
taken into account are: personal accident insurance, the seafarers’ fund, sickness insurance, hospital
expenses insurance, invalidity-old age social insurance, insurance for the continued payment of wages in
case of sickness, and unemployment insurance.

The measure was considered to be in keeping with the regulation on structural actions of the Community
in the fisheries sector, which provides that Member States may introduce for the benefit of fishermen
nationally financed social accompanying measures designed to facilitate the temporary suspension of
fishing activities under plans for the protection of aquatic resources. Similarly, the guidelines for the
examination of State aid to fisheries and aquaculture provide that direct aid to workers in the fisheries
and aquaculture sector and to workers employed in the processing and marketing of fishery and
aquaculture products may be considered compatible with the common market provided it forms part of

¥113∂ N 227/2000 (not yet published).
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socioeconomic back-up measures designed to resolve difficulties linked to the adjustment or reduction of
capacity. The German authorities confirmed that these socioeconomic measures were being granted for a
limited period only and were linked exclusively to an aquatic resources protection plan. The measures’
duration must not exceed the period strictly necessary to attain the objectives pursued by the plan.

Italy

Compensation measures linked to the events in Kosovo (115)

On 8 June, the Commission declared these aid measures compatible with the common market under
Article 87(2)(b) of the EC Treaty. During the events in Kosovo, Adriatic fishermen were obliged to stop
fishing. The Italian Government decided very quickly to introduce compensation measures.

The compensation covered the period 14 May to 31 July 1999, i.e. the period during which the events
took place, plus a few weeks to allow bombs dropped in the sea during the air operations to be recovered.
It was awarded both to seamen and to vessel owners.

Netherlands

IJsselmeer (116)

On 7 December, the Commission authorised a scheme for the award of grants to fishermen on the
IJsselmeer wishing to cease or scale down their activities. Draft temporary regulations on the reduction
of fishing in the lake had been drawn up to deal with a worsening situation brought about by overfishing
which, together with a marked drop in the elver population and the damage caused by cormorants, had
led to a considerable reduction in moray stocks.

Under the scheme, grants are awarded to applicants who give up, for a number of fishing vessels, the
right to fish in the IJsselmeer by returning to the Ministry the tags belonging to the vessels to which the
grant application relates.

On the question of grants for the return of licences, it is extremely difficult to assess the value of non-
commercial goods such as IJsselmeer fishing licences. There are no specific provisions on aid for the
definitive withdrawal of fishing licences or on grants for the reduction of fishing capacity. Consequently,
such aid has to be examined on a case-by-case basis in the light of the objectives of the common fisheries
policy and the relevant provisions of the EC Treaty. The measures at issue attain one of the objectives of
the common fisheries policy, namely the conservation and long-term viability of resources. In this
connection, Council Regulation (EEC) No 3760/92 defines the general objectives of the common
fisheries policy as being ‘to protect and conserve available and accessible living marine aquatic
resources, and to provide for rational and responsible exploitation on a sustainable basis, in appropriate
economic and social conditions for the sector, taking account of its implications for the marine
ecosystem, and in particular taking account of the needs of both producers and consumers’.

¥115∂ NN 77/99 (OJ C 202, 15.7.2000).
¥116∂ N 301/2000 (OJ C 11, 13.1.2000).
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Portugal and Spain

Compensation for vessel owners and crews (117)

On 18 January and 18 October (Spain) and on 12 May and 15 November (Portugal), the Commission
authorised Spanish and Portuguese State aid aimed at compensating for losses sustained by vessel
owners and crews obliged to stop fishing in Moroccan waters after the fishing agreement with Morocco
expired on 30 November 1999. The aid recipients were vessel owners and crews whose vessels were laid
up and certain persons working for those vessels. The schemes covered the period up to 30 June 2000.
The Commission authorised the extension of the schemes retrospectively, thereby enabling fishermen
and vessel owners to cope with the halt in their activities due to the non-renewal of the fishing
agreement. The schemes are in keeping with the guidelines for the examination of State aid to fisheries
and aquaculture and with the Community rules laying down the arrangements and conditions governing
structural intervention in fisheries. Their extension is possible provided a fleet conversion plan is
implemented. Such plans were submitted by the Spanish and Portuguese Governments and approved by
the Commission.

Training aid scheme (118)

On 19 October, the Commission authorised a Spanish scheme of aid for the organisation of training,
sociocultural promotion, the spread of fishing and marine environment technology, the recovery of
traditional vessels and other elements of seafaring culture for use in training activities, the organisation of
training trips or of exchanges aimed at fishermen and other fishery employees, and the acquisition and
development of teaching and training materials. The aid recipients include fishermen’s associations
(producer organisations, cofradias), other fishery employees, trade unions and other non-profit
organisations. The aid does not help to reduce the costs which enterprises normally have to bear when
they want their employees to acquire new knowledge. Moreover, the above measures are for the most
part of direct benefit to fishery workers and the general public. The Commission took the view that the
scheme did not affect trade between Member States and that, despite having been notified as an aid
scheme, the measures did not constitute State aid within the meaning of Article 87 of the EC Treaty.

United Kingdom

Salmon farming (119)

On 30 May, the Commission authorised aid for salmon farms in Scotland hit since May 1998 by an
outbreak of infectious salmon anaemia.

While adhering to a policy of non-compensation for losses sustained by farmers following the
compulsory slaughter of stock in affected farms, the British Government decided to implement a
programme to relaunch salmon farming consisting of grants the size of which could attain that of the
losses. The grants may relate to the investment undertaken or the operating costs incurred in connection
with the relaunching of businesses (purchase of fry, feed, insurance, personnel costs, etc.).

¥117∂ Spain: NN 159/99 (OJ C 110, 15.4.2000); NN 64/2000 (not yet published).
Portugal: N 25/2000 (OJ C 169, 17.6.2000); NN 99/2000 (OJ C 11, 13.1.2001).
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The programme was declared compatible with the common market under point 2.9 (aid in the veterinary
and health fields) of the guidelines for the examination of State aid to fisheries and aquaculture.

3.7. Transport

Germany

BahnTrans (120)

Acting on a complaint, the Commission opened on 15 November a formal investigation under Article
88(2) of the EC Treaty into the commercial and financial involvement of Deutsche Bahn in the freight-
forwarding operator and transport company BahnTrans. Between 1994 and 1998, BahnTrans was jointly
owned by Thyssen-Haniel Logistics and Deutsche Bahn AG. In 1998, it was sold to the Belgian railway
company SNCB. The Commission received information to the effect that BahnTrans had engaged in
aggressive pricing and marketing activities, channelled to BahnTrans via its parent company DB AG and
allegedly made possible by direct or indirect State aid. The Commission voiced concern about the
existence of such aid and its compatibility with the common market.

Greece

Olympic Airways (121)

By a decision of 4 October, the Commission amended its earlier decision of 14 August 1998 on
restructuring aid to Olympic Airways. Article 1(1)(ii) of the decision now reads: ‘new loan guarantees of
USD 378 million relating to loans to be contracted before 31 March 2001 for the purchase of new aircraft
and for the investment needed to transfer the business of Olympic Airways to the new airport at Spata’.
By this decision the Commission guaranteed the flexibility of use of the aid amounts already authorised
in 1998 for other purposes.

Spain

Compañía Trasmediterránea (122)

On 19 July, the Commission decided to close proceedings it had initiated under Article 88(2) of the EC
Treaty in respect of non-notified aid to Compañía Trasmediterránea, finding that Spain had unlawfully
implemented the measure in infringement of Article 88(3) of the Treaty. The Commission found that
Spain had not given all EU operators a proper chance to bid for the provision of the services and
therefore decided that the tender procedure applied was unlawful. The aid was nevertheless authorised
under Article 86(2), subject to a number of conditions, for an ‘interim period’ of three and a half years to
permit the Spanish ferry operator to continue essential ferry services between the Spanish mainland, the
Balearic Islands, the Canary Islands and Melilla. From the summer of 2001, in the event of a new call for
tenders, operators would have to be given a fair opportunity to compete for the service.

¥120∂ C 63/2000 (ex NN 102/2000) (not yet published).
¥121∂ N 541/2000 (not yet published).
¥122∂ C 10/98 (not yet published); corrigendum 21.12.2000.
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Ferries Golfo de Vizcaya (123)

On 29 November, the Commission adopted a negative decision in respect of the shipping company
Ferries Golfo de Vizcaya. The decision followed the annulment by the Court of First Instance of the
Commission decision of 7 June 1995 finding that the 1995 agreement by which the Vizcaya Provincial
Council had bought tickets from Ferries Golfo de Vizcaya constituted a normal commercial transaction.
It had come to light that the number of tickets bought did not correspond to the real needs of the Spanish
authorities, the main aim of the transaction being to grant operating aid to the shipping company.

France

SEMCA (124)

On 4 October, the Commission, acting under Article 86(2) of the EC Treaty, decided not to raise any
objections to reform of the operating concession system for motorways (extension of the period of
validity of the existing concessions held by six semi-public companies (sociétés d’économie mixte
concessionnaires d’autoroutes, or SEMCA)). By this reform, the French authorities are seeking to
promote the entry of new operators into the market for the operation of motorways while at the same time
favouring the public–private partnership and complying with the Community rules on public
procurement. The Commission based its decision on the fact that the companies concerned are entrusted
with the operation of a service of general economic interest, that extension of the concessions’ period of
validity is necessary to the performance of that task and that the development of trade is not affected to
an extent contrary to the Community’s interests (the relevant market being only that for the operation —
and not the construction — of the motorway network, which market is not very highly developed at
Community level).

Netherlands

Intermodal rail terminals (125)

On 4 October, the Commission decided not to raise any objections to a subsidy for the construction and
expansion of two intermodal rail terminals in Rotterdam. The recipients were RSC Rotterdam and
European Container Terminal (ECT).

The Commission found the aid to be compatible with Article 73 of the EC Treaty. It served the
coordination of transport because it contributed to a modal shift of freight transport from road to the more
environmentally friendly rail transport. This is fully in line with a fundamental principle of EU transport
policy: sustainable mobility.

In reaching its positive decision, the Commission took account of the following essential elements of the
aid.

Trans-shipment equipment and infrastructure dedicated to the trans-shipment from and to maritime
vessels were not subsidised.

¥123∂ C 32/2000 (not yet published).
¥124∂ N 540/2000 (OJ C 354, 9.12.2000).
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The maximum funding intensities were below 20 % of the total construction costs. These funding
intensities were based on financial and commercial data provided by the operators. Without the subsidy,
the operators would have had to claim from their customers a higher price per trans-shipment to recoup
the costs of the financial investment. This price would have made rail transport to and from the port of
Rotterdam uncompetitive with road. A politically desirable shift from road to rail transport would
therefore not happen unless the subsidy was given. The subsidy would thus encourage the necessary
investment for terminals from the two operators, without leading to excess profits for the beneficiaries
and consequent waste of public money.

The subsidy would not serve to lower prices for trans-shipment in the two aided terminals. A distortion
of competition contrary to the common interest resulting from the subsidy would therefore be avoided.

3.8. Electricity and energy

Denmark

Electricity reform (126)

On 20 September, the Commission approved State aid measures forming part of electricity reform in
Denmark. The purpose of the reform is not only to fully transpose the directive on common rules for the
internal market in electricity, but also to combine the consideration for increased competition with
Denmark’s international environmental commitments. The new system will lead to a situation where
20 % of the electricity consumed domestically is based on renewable energy sources in 2003. The tool
used to attain this goal is a so-called ‘green certificate’ system.

So far, Danish producers of electricity using renewable energy sources have benefited from a system
with fixed prices and direct State subsidies. Once the new system has been entirely phased in, all
electricity will be sold at market price. The compensation to producers of ‘green’ electricity, whose
production costs are higher, will be integrated in a system of green certificates.

The certificates will be sold on a market that is separate from the electricity market. In principle, prices
will be established freely, but the Danish authorities have set a fixed price. On the one hand, this
guarantees producers a minimum compensation in addition to the market price for electricity, and, on the
other, it limits the burden on electricity consumers.

The benefit of the green certificate system as compared with a system of fixed prices and direct State
subsidies is that it contains an incentive for producers to reduce their production costs. As consumers
strive to fulfil their purchase obligation at the lowest possible cost, those producers that are able to
manage with a lower top-up on the electricity price will be able to sell more easily.

CO2 quotas (127)

On 29 March, the Commission approved a scheme for tradable CO2 emission permits, the first of its kind
in the European Union (see also Part One, point 337).

¥126∂ N 416/99 (OJ C 354, 9.12.2000).
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Spain

Gasification plan for small and medium-sized towns — Valencia (128)

On 29 November, the Commission authorised a proposal by the Generalitat Valenciana to grant aid to
Repsol Butano SA to help it carry out a plan aimed at creating infrastructure for the distribution and
supply of propane gas by pipeline, replaceable by natural gas, in towns so as to extend the gas grid in new
zones of the region, especially those less well-endowed with such infrastructure, those undergoing
economic development and those with a high level of demand for gas for industrial use. The aid amounts
to ESP 1 550 million (EUR 9.32 million) for the period 2000–06, an intensity of 34.36 %. It was
considered compatible with the EC Treaty under Article 87(3)(a) as it promotes the economic
development of areas where the standard of living is abnormally low. Moreover, the intensity of the aid is
in keeping with the Spanish regional aid map and the impact in terms of capacity at the level of the
common market is negligible. Lastly, although the Commission does not normally authorise individual
aid as regional aid, it considered in this case that the proposal to extend the gas grid in small and
medium-sized towns less well-endowed with this type of infrastructure would have a favourable impact
on the region as a whole.

France

EdF rebates to the paper industry (129)

On 11 April, the Commission decided that EdF’s rebates granted between 1990 and 1996 to five paper
mills in France did not constitute State aid. The case is described in Part One, point 306.

3.9. Tourism and leisure

Germany

Swimming pool (130)

On 21 December, the Commission decided that an annual subsidy to the private operator of an open-air
swimming pool in Dorsten, North Rhine-Westphalia, did not constitute State aid under the EC Treaty as
it did not affect trade between Member States. Article 86(2) was therefore not applicable. This was true
even though the aid in this case was granted in consideration of the operator’s obligation to provide a
service of general economic interest.

The town of Dorsten runs several public swimming pools at a loss. Faced with substantial costs for
renovating them and building a new open-air pool, it decided to put the new investment and the running
of the pools out to tender in a Community-wide procedure in order to find a private operator to keep the
amenity open for the local population. The wide-ranging rights and obligations laid down in the contract
between the town and the operator include the obligation on the operator to make the pool available for
schools and swimming clubs free of charge and the obligation of annual payments by the town.

In the light of the description of the scheme, the Commission concluded that the facility was used by the
inhabitants of the town and the surrounding area. It held that there was a clear difference between it and

¥128∂ N 676/2000.
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projects promoting major theme parks targeted at the national or even international market and
advertised far beyond the area where they are located. By its very nature, aid in favour of facilities aimed
at attracting international visitors is likely to affect trade between Member States, whereas in this case the
Commission took the view that there was practically no likelihood of intra-Community trade being
affected, especially since the catchment area of the swimming pool did not extend to the nearby
Netherlands.

Italy

Sviluppo Italia (131)

On 1 March, the Commission cleared a capital injection by the public holding company Sviluppo Italia
(formerly GEPI SpA) into a marine science and leisure park, as the measure did not constitute State aid.
The new issue of capital brings public participation in the company capital to 56 %. The public investor
intends to earn a reasonable return on the capital invested within a reasonable period, as Sviluppo Italia
plans to divest its holding after five years by means of a private placement.

4. Cross-industry schemes

4.1. Environmental protection and energy saving

Belgium

Sidmar (132)

On 15 February, the Commission approved notified aid for five environmental protection projects at the
Sidmar steel plant in Gent. Under Community rules, aid for investments to help firms adapt to new
mandatory standards on pollution levels or to reach significantly higher levels of environmental
protection may be approved in favour of steel undertakings. The aid must be strictly confined to the extra
investment costs necessary to meet the environmental objectives, so that the environmental protection is
not used as a disguise for operating aid. As a way to make sure that the aid is indeed limited to those extra
costs, the Commission considers that all production cost advantages that the company derives from the
investment must be deducted. This can only be obtained by taking into consideration all the savings
made during the lifetime of the equipment or, as an acceptable equivalent, the depreciation period of the
said equipment. Five of the notified projects have no effect on Sidmar’s production and all the rules were
properly applied.

As regards the project ‘Construction of circular cooler for sintering plant 2’ involving EUR 1.9 million
(BEF 78.44 million) of aid, which aims at reducing dust emissions from the sintering furnace, a
significant amount of savings is expected on the production costs. However, instead of deducting the
savings made during the 10-year depreciation period, Belgium only proposed to deduct the savings made
during two years. As a result, the amount of aid proposed exceeds the aid ceilings admissible for this type
of aid. For this reason, the Commission took a negative final decision on the aid for this project.

¥131∂ N 132/99 (OJ C 162, 15.4.2000).
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Germany

Temporary tax exemption for certain combined cycle power plants in the context 
of the continuation of ecological tax reform (133)

On 15 February, the Commission decided not to raise any objections under Article 87(3)(c) of the EC
Treaty to State aid consisting of a temporary tax exemption for certain combined cycle power plants in
the context of the continuation of ecological tax reform (see also Part One, point 338).

France

Aid for waste management (134)

On 13 December, the Commission approved a scheme of assistance towards the management of
municipal and industrial waste, administered by the Environment and Energy Conservation Agency
(Agence de l’environnement et de la maîtrise de l’énergie). Aid can be granted for investment in the
collection, sorting and recovery of municipal waste and ordinary industrial waste. The aid is available
only where there is no binding domestic or European legislation requiring the waste to be reprocessed.
The maximum intensity of the aid is 30 %. Aid can also be given for the recruitment of waste
management officers to chambers of commerce and industry, whose job it will be to improve business
awareness of waste management. The Commission examined the scheme on the basis of the Community
guidelines on State aid for environmental protection.

Aid for renewable energy (135)

On 13 December, the Commission approved a scheme of assistance towards the use of renewable energy
sources, administered by the Environment and Energy Conservation Agency. Aid is available for
investment in facilities using renewable energy sources. The intensity of the aid depends on the maturity
of the technology and the environmental value of the project. The ceiling is 40 % in metropolitan France
and 60 % in the overseas departments. A bonus of 10 % over these ceilings may be allowed in the case of
SMEs. The Commission examined the scheme on the basis of the Community guidelines on State aid for
environmental protection.

Tax exemptions on bio-fuels (136)

On 29 November, the Commission, following a ruling by the Court of First Instance, decided to open a
formal State aid investigation into part of the French scheme granting tax exemptions for biofuels. In its
judgment of 27 September 2000, the CFI partially annulled the Commission’s decision of 9 April 1997
by which it had declared an aid scheme for biofuels (esters of vegetable oils and ethyl tertiary butyl ether,
or ETBE) to be compatible with the common market. The judgment left intact the part of the decision
which relates to measures concerning esters of vegetable oils. The part of the scheme which relates to the
esters sector must therefore be regarded as existing aid. A new preliminary investigation of the measures
concerning esters cannot be contemplated from a legal point of view without affecting the legal certainty
of third parties.

¥133∂ N 575a/99 (OJ C 333, 11.11.2000).
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The new procedure therefore concerns only the part of the scheme which relates to measures concerning
the ETBE sector. Under these circumstances, the Commission considers that the most appropriate
procedure to ensure consistency of treatment of the two sectors from the point of view of State aid rules
and compliance with Directive 92/81 is the proposal of appropriate measures to France for modification
of the part of the scheme applicable to esters.

Netherlands

Manure processing (137)

On 13 December, the Commission decided that the non-notified State aid implemented by the
Netherlands for investment in six manure-processing projects was incompatible with the common
market. Since 1994, various complaints had drawn the Commission’s attention to instances of aid being
granted to manure processing projects in the Netherlands outside an approved scheme. These measures
therefore required individual notification. The Dutch authorities failed to comply with this notification
obligation. Accordingly, the ad hoc aid was scrutinised on the ground that it was designed in the first
place to sustain the installation of pilot manure processing facilities to provide for an environmentally
sound disposal of manure surplus as laid down in the Dutch laws restricting manure production since
1987 and in the Council’s nitrates directive. As neither the exemptions laid out in the Community
guidelines on State aid for environmental protection nor the Community guidelines on State aid for small
and medium-sized enterprises applied, the Commission ordered the Netherlands to take all necessary
measures to recover the aid unlawfully made available to the beneficiaries.

Near-shore wind park demonstration project (138)

On 1 February, the Commission decided to raise no objections to investment aid up of to
EUR 27.2 million for a near-shore wind park demonstration project in the North Sea, as it considered the
aid to be compatible with the EC Treaty. The purpose of the demonstration project is to gain knowledge
and experience of the application of offshore wind energy. It is the first time that a wind park is to be
constructed off the Dutch coast. The investment costs are estimated at up to EUR 186 million.

Wood technology scheme (139)

The Commission approved a wood technology scheme on 6 April. The purpose of the scheme is to
stimulate investment in innovative production processes to preserve wood and limit polluting chemical
residues. The aid was approved under Article 87(3)(c) as it complied with the conditions of the
Community guidelines on State aid for environmental protection. The eligible costs of the scheme were
strictly confined to the extra investment costs, and the proposed aid intensities (30 %, with a 10 % bonus
for SMEs) were in keeping with the current Community guidelines.

Increase in environmental tax rates (140)

The Commission decided to raise no objections to modifications to the rinse water exemption, the relief
from waste tax for de-inking residue and the exemption from regulatory energy tax for waste incineration
plants, as a consequence of the increase in certain environmental tax rates, on the ground that the aid was

¥137∂ C 4/2000.
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compatible with the EC Treaty. The case demonstrates that already approved aid measures within a tax
law, like tax exemptions, should be renotified in the event of general increases in tax rates. The rate
increase leads to an increase in the tax loss and consequently to higher aid. The Commission takes the
view that the effect of a tax rate increase on a tax exemption is similar to a higher aid and a budget
increase.

Sweden

Extension of an environmental scheme (141)

On 21 December, the Commission decided not to raise any objections to the extension to 2001 of a
scheme to assist all small-scale producers of electricity from renewable energy sources and of a scheme
aimed particularly at windpower plants.

The Commission decided to approve the extensions under the Community guidelines on State aid for
environmental protection, as the conditions on which the schemes were last approved still prevailed. In
particular, the Commission’s proposal for a directive on the promotion of electricity from renewable
energy sources had not yet been adopted by the Council.

Extension of a CO2 tax scheme (142)

On 13 December, the Commission decided not to raise any objections to extension to 2000 of the
Swedish CO2 tax scheme, which was first approved in 1996. The scheme consists of two different tax
reliefs for the most energy-intensive companies.

The Commission approved the limited extension of the scheme under the Community guidelines on State
aid for environmental protection as it only covered the period until the new environmental guidelines,
which contain new rules for aid in the form of reliefs from environmental taxes, enter into force. The
decision does not cover application of the scheme to companies falling under Article 80 of the ECSC
Treaty or to companies in the agricultural sector.

4.2. Research and development

Spain

R & D aid in the motor vehicle sector (143)

On 15 February, the Commission authorised R & D aid provided for in a notified technology plan for
motor vehicle equipment and components. The plan will be in force for four years (2000–03), during
which a total of EUR 240.4 million (ESP 40 000 million) will be made available to firms in the sector.
The aid will take the form of repayable interest-free loans covering up to 75 % of project costs. The
Spanish authorities hope that between 100 and 200, mainly small, firms will benefit.

The aid must be repaid within a maximum of 10 years, including a grace period of no more than two
years. Around 60 % of the budget appropriations are earmarked for projects submitted by firms in
conjunction with research centres.

¥141∂ Not yet published. 
¥142∂ Not yet published. 
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The purpose of the plan is to improve the scientific and technical capacity of firms and their staff and to
expand and improve technological links between firms, technology centres and university departments.

Areas of research will include vehicle safety features, the recycling and maintenance of vehicles and their
components, and vehicles used for public transport and special transport.

France

ITEA research programme (144)

On 11 April, the Commission approved French and Dutch aid for the ITEA research programme. ITEA
(Information Technology for European Advancement) is a Eureka R & D programme in the field of
software technology. The ITEA programme aims to promote knowledge in a variety of fields, including
software components, architecture, standards specifications and interface specifications, with particular
emphasis on the development of middleware technology.

In all, 12 countries, including 11 EU Member States, have shown interest in the programme. In
accordance with Eureka rules, ITEA will be managed at the European level and on a cross-border basis,
and will require effective cooperation between industrialists and public research centres. The French and
Dutch authorities will support R & D projects carried out under the auspices of the ITEA programme by
providing aid of up to 50 % intensity. The ITEA programme, which is set to continue until June 2007,
will have a total budget of some EUR 3 200 million. The aid provided by the French and Dutch
authorities under Commission-approved arrangements will total up to EUR 274 million and
EUR 95 million respectively. The activities funded by ITEA can be described as industrial research or
pre-competition development. ITEA corresponds to the aims of the fifth framework programme for
research and development, and in particular to those of the specific programme on the user-friendly
information society.

The aid arrangements notified by France and the Netherlands comply with the Community framework
for State aid for research and development.

Ireland

Research, Technology and Innovation Initiative (145)

On 21 December, the Commission adopted a decision approving an Irish State aid scheme notified in
September which is aimed at fostering research and development activities throughout the country, will
run until 31 December 2006 and has a total budget of EUR 241 million (IEP 190 million). The scheme is
targeted mainly at small and medium-sized enterprises operating in manufacturing and internationally
traded services businesses. Support can be requested by individual companies, but above all
collaborations among companies or involving third-level colleges/research institutes are strongly
encouraged. The instrument of aid is a grant aimed at carrying out R & D projects, which can fall within
the stages of industrial research, precompetitive development activities, and technical feasibility studies.
The proposed aid intensities are in line with the aid ceilings set out in the Community framework for
State aid for research and development.

¥144∂ N 73/2000 (OJ C 284, 7.10.2000).
¥145∂ N 636/2000.
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Italy

Aid scheme in favour of precompetitive R & D (146)

On 21 December, the Commission decided not to raise any objections to an Italian bill which provides
for the granting of aid to R & D projects at the precompetitive stage. The bill amends an existing scheme
which, back in 1982, set up the Fondo Speciale Rotativo per la Ricerca Tecnologica (FIT). The FIT is
operated by the Ministry of Industry.

The budget amounts to EUR 400 million a year and the scheme’s duration is limited to 10 years.
Industrial R & D activities may also be eligible under the bill, on condition that they are ancillary to the
precompetitive stage of research.

As the aid scheme is in line with the conditions on the definition of the research stages, eligible costs, aid
intensities, combination of aid, etc. laid down in the R & D framework, the Commission has accordingly
decided that it is compatible under Article 88(3)(c) of the EC Treaty.

Netherlands

Océ NV (147)

On 18 October, the Commission decided to approve the Dutch Government’s proposal to grant
EUR 22.7 million of aid to Océ, a company producing mainly copiers and printers for office and
specialised uses, for a research and development project concerning colour inkjet printing technology.
The project to be aided, called Cobalt, concerns the development of new wide-format colour printers.
The Commission assessed the nature of the R & D especially in the light of Océ’s earlier R & D in the
field, the cost structure of the project and the state-of-the-art of the technologies in relation to market
developments. It concluded that the aid would have an incentive effect on the company as Océ’s R & D
spending and R & D personnel had increased considerably, as the project bore high technical risks and as
Océ’s efforts went beyond what was considered normal in this sector. It was therefore considered that the
research could be classified at least as ‘precompetitive development’ because of the technical challenges
of the project.

In order to ensure that the aid is correctly used, the Netherlands must strictly monitor the progress of the
project and in particular ensure that all the claimed eligible costs in fact correspond to expenditure
incurred for the project. Annual reports are to be submitted to the Commission for at least five years.

Telecommunication scheme (148)

On 8 December, the Commission approved the R & D framework telecommunication scheme. The
scheme promotes R & D in the field of information and telecommunication technology. The budget is
limited to EUR 27.2 million a year. On the basis of the scheme, feasibility studies, demonstration
projects and knowledge transfer projects are endorsed. The scheme has a duration of eight years.

¥146∂ N 502/2000.
¥147∂ C 18/98.
¥148∂ N 456/2000.
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United Kingdom

LINK scheme (149)

On 18 October, the Commission approved a further five-year (from fiscal year 2000/2001 to fiscal year
2004/2005) refinancing of the LINK collaborative research scheme in the United Kingdom. The scheme
aims to stimulate R & D collaboration between research centres and industry. It provides for support in
the form of grants to industrial research projects in key areas of science, technology and engineering with
aid intensities up to 50 %. Each supported project has to include at least one research centre and one
industrial company. The scheme complies with the provisions of the Community framework for State aid
for research and development.

4.3. Rescue and restructuring aid

Belgium

Verlipack (150)

On 4 October, the Commission decided to close the procedure initiated in respect of aid granted by
Belgium in 1997 to SA Verlipack with a negative decision incorporating a recovery order. It thus
reversed its 1998 decision not to raise any objections, as a contribution from a private investor, the Heye-
Glas group, which at the time of the 1998 decision was an indication of the future viability of Verlipack,
also came from public resources.

The previously approved aid consisted of a non-notified capital contribution by the Belgian authorities
towards a capital increase for Verlipack, a holding company. A capital contribution from public
resources is compatible with the common market if it is carried out in circumstances that would be
acceptable to a private investor operating under normal market economy conditions. The Walloon
Region, however, not only acquired a stake in Verlipack but also financed, in the form of two loans, the
injection by a private investor. The Heye-Glas group had agreed to use the funds lent by the Walloon
authorities to recapitalise Walloon sites. It thus served as a vehicle for the transfer of funds. In line with
the case-law of the Court of Justice, the aid recipient is the firm which benefited and effectively gained
from it, i.e. Verlipack. The Commission therefore considered that the conditions under which aid was
granted to Verlipack would not have been acceptable either to an investor or to a private financial
institution and that the aid could not be regarded as being consistent with the actions of a private investor.

The Commission therefore ordered Belgium to take all the necessary steps to recover the unlawful aid
granted to the recipient in order to restore the status quo by removing all the financial benefits improperly
enjoyed by Verlipack.

Germany

Zeuro Möbel (151)

On 21 December, the Commission decided that non-notified State aid totalling EUR 17.95 million and
notified aid totalling EUR 1.74 million for Zeuro Möbelwerk GmbH, Thuringia, was incompatible with

¥149∂ N 473/2000.
¥150∂ C 40/99.
¥151∂ C 56/97.



244  APPLICATION OF THE COMPETITION RULES IN THE EUROPEAN UNION

COMPETITION REPORT 2000

the common market. The Commission’s appraisal of the restructuring measures for Zeuro amounting to
EUR 26.3 million revealed that they were not covered by aid schemes authorised by it and could not be
exempted as ad hoc restructuring aid since the criteria laid down in the guidelines on State aid for
rescuing and restructuring firms in difficulty were not met. The restructuring plan in particular had not
been based on realistic assumptions and no investor was prepared to take over the firm, whose long-term
viability was therefore not assured. The firm owed its survival to massive state intervention in the
restructuring process.

Kahla (152)

On 15 November, the Commission opened a formal investigation into non-notified aid granted by the
Land of Thuringia to Kahla Porzellan GmbH (Kahla I) and Kahla/Thüringen Porzellan GmbH (Kahla II).
Kahla I was active in the production of porcelain dishes and household china. Privatised in 1991, it
suffered losses from then on and was declared insolvent in 1993. In November 1993, Kahla II, also active
in the production of porcelain dishes and china for households and hotels, was created by a private
investor holding 51 % of the shares and Thüringer Industriebeteiligungs GmbH possessing the remaining
49 % stake. At this point, the Commission doubts whether Kahla I and Kahla II are different
undertakings and whether a private investor acting on the basis of market-economy principles would
have awarded such financial support to the company.

The Commission doubts whether the criteria of the Community guidelines on State aid for rescuing and
restructuring firms in difficulty are fulfilled and notes that the porcelain market is saturated and suffers
from overcapacity, which increases its concern that the aid may seriously distort competition in the
common market.

SICAN group (153)

On 26 July, the Commission closed its formal investigation into non-notified aid granted to the German
SICAN group and project partners for R & D in microelectronics. The SICAN group is a group of
companies located in Hannover which carry out research projects under contract to and in cooperation
with other companies in the field of applied microelectronics.

The Commission concluded that the funding granted to the SICAN group directly did not constitute State
aid since it covered costs incurred by the group in fulfilling a task in the general public interest. The
SICAN group provided training to a large number of trainees, an activity from which the group itself
derived no economic benefit.

With regard to the State funds granted to certain industrial project partners of the SICAN group, the
Commission found that such public financing did constitute State aid. As some of the measures were
inconsistent with the Community framework for State aid for research and development, the Commission
decided that Germany should recover all or part of the aid for the eight projects concerned.

ILKA MAFA Kältemaschinenbau (154)

On 12 July, the Commission decided to open a formal investigation into aid for the restructuring of two
companies in the new Länder, former LandTechnik Schönebeck, now Doppstadt GmbH, and ILKA

¥152∂ NN 142/99.
¥153∂ C 20/98.
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MAFA Kältemaschinenbau GmbH. Former LandTechnik Schönebeck GmbH, now Doppstadt GmbH,
produces special and carrier vehicles. ILKA MAFA Kältemaschinenbau GmbH produces cooling and
refrigerating equipment and has 45 employees. Both companies are located in Saxony-Anhalt. Both used
to belong to Lintra-Beteiligungsholding GmbH, a holding company controlling a group consisting then
of eight companies. The first restructuring plan of Lintra-Beteiligungsholding failed at the end of 1996
and the company has been in liquidation since 1 January 2000. The Commission investigation into aid
granted to Lintra-Beteiligungsholding was opened in 1999 and is still continuing.

The restructuring aid forming the subject-matter of the Commission investigation amounts to
DEM 105 million (EUR 53.69 million) in the case of LandTechnik Schönebeck and DEM 28.198 million
(EUR 14.42 million) in the case of Ilka Mafa Kältemaschinenbau GmbH. The main reason why the
Commission opened the investigation was that it doubted whether the aid was proportional to the
restructuring costs and benefits, a condition laid down in the Community guidelines on State aid for
rescuing and restructuring firms in difficulty.

CDA Compact Disc Albrechts (155)

On 21 June, the Commission decided to close with a negative final decision its formal investigation into
DEM 427 million of State aid to CDA Compact Disc Albrechts GmbH, Thuringia, and its predecessor
companies.

The Commission found that at least DEM 260.57 million of the aid, which had been granted for the
purpose of setting up the CD plant in Albrechts and for consolidating the firm’s position, had been
misused. Furthermore, aid granted for the restructuring of CD Albrechts and its legal successors was
incompatible with the Treaty because the German authorities had failed to submit a restructuring plan
designed to restore the firm’s long-term profitability. None of these aid measures were covered by
approved aid schemes or were exemptable under the Treaty. The aid therefore had to be recovered from
the recipients.

The Commission further decided that the aid granted to all predecessor companies also had to be
recovered from CDA and its legal successors as they also benefited from the aid by still using the assets
and infrastructure. Furthermore, Germany should be prevented from evading the consequences of the
recovery decision. The Commission therefore decided to extend its decision to aid measures in favour of
any other undertaking which continued the business of the original enterprise by using the assets and/or
infrastructure of that enterprise.

System Microelectronic Innovation (156)

On 11 April, the Commission decided to close with a negative final decision its formal investigation into
State aid awarded to System Microelectronic Innovation GmbH (SMI). SMI had filed for insolvency
back in April 1997. The insolvency administrator decided to maintain the company in operation. A new
company, Silicium Microelektronik Integration GmbH (SIMI), was founded on 30 June 1997 to secure
SMI as a going concern. All shares in SIMI were owned by the company under administration, SMI. On
1 July 1997, the administrator also founded a wholly owned subsidiary of SIMI, named Microelectronic
Design & Development GmbH (MD&D).

¥155∂ C 42/98 (OJ L 318, 16.12.2000).
¥156∂ C 45/97 (OJ L 238, 22.9.2000).
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The Commission decided that the aid to SMI and SIMI also had to be recovered from MD&D. The latter
company also benefited from the aid because it had acquired SIMI’s shares, and it still used the insolvent
company’s assets. Thus, SIMI took advantage of the aid formally granted to SMI. Furthermore, Germany
had to be prevented from evading the consequences of the recovery decision by setting up a system of
successive subsidiaries as it did in this case. The Commission therefore decided to extend its decision to
include aid measures in favour of any other undertaking to which SMI’s, SIMI’s or MD&D’s assets had
been transferred.

Spain

SEPI (157)

On 12 July, the Commission decided to open a formal investigation into the acquisition by Sociedad
Estatal de Participaciones Industriales (SEPI) of the Juliana and Cádiz shipyards and the Manises diesel
engine plant owned by its subsidiary Astilleros Españoles (see also Part One, point 310).

France

Manufacture Corrézienne de Vêtements (158)

On 21 June, the Commission decided that non-notified State aid amounting to FRF 100 million
(EUR 15 244 902) implemented by France for restructuring Manufacture Corrézienne de Vêtements
(MCV) was incompatible with the common market.

The Commission found that MCV was ineligible for aid under any approved aid scheme. Consequently,
the aid was subject to prior individual notification. The French authorities had failed to comply with their
notification obligation. The Commission found that the production site depended on recurrent injections
of aid. Furthermore, the French authorities had provided no evidence that their measures were based on a
sound restructuring plan. Thus none of the conditions set out in the Community guidelines on State aid
for rescuing and restructuring firms in difficulty were satisfied. The Commission therefore ordered
France to take all necessary measures to recover the aid unlawfully made available to the recipient.

4.4. Employment and training aid

France

Workers approaching retirement (159)

On 2 February, the Commission decided that financial support for workers approaching retirement age
notified by the French authorities did not constitute State aid. The arrangements in question enabled
workers aged over 57, whether handicapped or having worked for over 15 years in poor conditions, to
partially retire. Under the scheme, the State covered part of the allowance payable to workers qualifying
for partial retirement. Depending on how old the worker was when he applied for an allowance, the rate
varied from 20 % to 50 %. An analysis of the arrangements led the Commission to conclude that they
applied automatically, that the authorities had no power of discretion when it came to implementing them
and that there was no sectoral specificity, either regional or otherwise. The Commission accordingly

¥157∂ C 40/2000 (ex NN 61/2000) (OJ C 23, 18.11.2000).
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concluded that a general measure was involved which did not constitute aid within the meaning of
Article 87(1) of the EC Treaty.

Training aid for employees of Disneyland Paris (160)

On 3 May, the Commission decided that aid notified by the French authorities aimed at supporting a
training plan for employees of Disneyland Paris was in keeping with the Community framework on
training aid (161) and could therefore be authorised.

The employees for whom the aid was intended were mainly ‘hosts/hostesses’. The aid intensity was
39 %. Successful trainees would receive a diploma recognised by the State. A large part of the training
was to be provided externally.

An analysis of the aid in the light of the training aid framework allowed the conclusion to be drawn that
the aid was for ‘general training’ within the meaning of the framework. The training costs taken into
account were eligible under the framework. The aid intensity was therefore acceptable and an incentive
effect could be presumed to exist to the extent that general training was involved.

Italy

Reorganisation of working time (162)

On 2 February, the Commission approved a scheme of aid, in the form of a reduction in social security
contributions, for Italian businesses throughout the economy which concluded, before 30 June 2000,
part-time labour contracts of indefinite duration in favour of unemployed people. The aid intensity varied
between 10 % and 13 % depending on the type of contract involved and the number of hours worked.
The scheme — one of the first in Europe to be aimed at stimulating net job creation through work sharing
— was considered eligible for exemption under Article 87(3)(c) of the EC Treaty according to the
criteria laid down in the employment aid guidelines (163).

Measures to combat the underground economy (164)

On 4 October, the Commission approved an employment aid scheme aimed at realigning workers’ pay in
the underground economy. The Italian Government proposes to encourage, by means of ‘realignment
contracts’, businesses in the regions of Sicily, Sardinia, Calabria, Basilicata, Apulia and Campania to
bring their undeclared workers back into the official labour force. Through the contracts, employers
undertake to bring undeclared workers into compliance with the law and to gradually increase the level of
their wages and social security contributions to those provided for under national collective agreements.
The aid is designed to maintain jobs and the Commission authorised it under the guidelines on
employment aid. The main measures under the scheme relate to reductions in social security contributions,
the regularisation of contributions, the waiving of sanctions, tax regularisation and tax reductions. The aid
is restricted to the Italian regions eligible for exemption under Article 87(3)(a) of the EC Treaty and meets
the necessary conditions in that it is limited in time, with access to the scheme being allowed for only a
very limited period (one year), and degressive. In the relevant regions, the situation regarding undeclared
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labour is particularly serious. The rates are very high (33.6 % of the active population), well above those in
the centre and north of Italy (18.0 %). The background to this is an underdeveloped economy in areas
which are highly dependent on sectors with particularly high levels of undeclared labour (agriculture),
suffering from serious structural handicaps and a particularly worrying employment situation. In reaching
this decision, the Commission took account of the fact that the scheme in question forms part of a package
of measures aimed at modifying the structure of the labour market in Italy.

4.5. Aid for small and medium-sized enterprises

Belgium

Business development plan (165)

On 21 December, the Commission approved two State aid schemes to support large and medium-sized
enterprises in Flanders. Under the two schemes, the Flemish Government will be able to support not only
general business investment but also advisory services for SMEs, environmental investment projects and
training schemes in the regional aid areas in Flanders. According to the Belgian authorities, expenditure
under the schemes in the years ahead could amount to some EUR 100 million annually.

France

SME development fund (166)

On 13 June, the Commission approved the SME Development Fund aid scheme notified by France. The
scheme provides for aid in respect of tangible or intangible investment with a high technological content.
The maximum aid intensity is 75 %, depending on the size of the enterprise and the region in which it is
located: the scheme provides for higher aid intensity in regions eligible for regional aid, in particular the
overseas departments.

The Commission found the scheme to be compatible with the Community guidelines on national regional
aid, the Community guidelines on State aid for small and medium-sized enterprises, the Community
framework for State aid for research and development and the framework on training aid.

Italy

Law No 95/79 (167)

On 16 May, the Commission closed its State aid investigation into Italian law No 95/79 by declaring the
aid measures granted under the law incompatible with the common market. The legislation in question
introduced a scheme that derogated from the normal insolvency proceedings in Italy laid down in a royal
decree dating back to 1942. The beneficiaries of the scheme were large enterprises in difficulty as
defined in terms both of employee numbers (300 at least) and of their outstanding liabilities towards
(mainly) public creditors. In the light of major recent case-law — the ruling in Ecotrade v AFS (168) and
that in Rinaldo Piaggio v Ifitalia-Dornier (169) — the Commission concluded that the Italian scheme

¥165∂ N 715/2000.
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introduced in 1979 was incompatible with the EU rules on State aid as (a) it was aimed at large
enterprises, whereas the Community guidelines on rescue and restructuring aid authorised, under certain
circumstances, schemes of aid to SMEs only, and (b) none of the derogations under Articles 87(2)
and 87(3) of the EC Treaty applied.

However, the Commission decided it could not demand recovery of the aid unlawfully granted during the
law’s 20-year period of enforcement (1979–99), taking into consideration the general principles of
Community law, and in particular the legitimate expectations that its previous attitude had raised in the
past both with the Italian authorities and with the beneficiary undertakings.

The negative decision is limited to the aid provisions included in the law and does not extend to the law
itself. The law was eventually abolished last September.

4.6. Capital funds

Ireland

Loan and equity fund (170)

On 11 April, the Commission decided to approve the setting-up of an investment fund in the Western
region of Ireland for the purpose of providing loans and equity to small and medium-sized companies in
seven counties (Donegal, Sligo, Mayo, Roscommon, Leitrim, Galway and Clare) for the period 2000–06.

Interventions would be made in the form of loans, preference shares and ordinary shares. In the case of
the interventions in the form of loans and preference shares, there was no aid element. Interventions in
the form of ordinary shares could contain an element of operating aid and were therefore restricted to the
counties constituting assisted regions under Article 87(3)(a) of the EC Treaty. They were also limited in
time and progressively reduced. The Commission therefore concluded that the scheme was compatible
with Community State aid rules and the guidelines on regional aid in particular.

United Kingdom

Venture capital fund (171)

On 26 July, the Commission decided to open a formal State aid enquiry into a new venture capital fund in
Northern Ireland called the Viridian Growth Fund. Partners in the fund are the Department of Enterprise,
Trade and Investment (DETI — GBP 3.34 million), the European Investment Bank (GBP 3.33 million),
the electricity supplier Viridian Group plc (GBP 2 million) and a number of pension funds (GBP
1.33 million). There are, however, important differences in the terms of investment between the DETI
and the other investors. Finance is gradually drawn down into the fund over a period of five years. In the
first part of this period, finance is provided mainly by the DETI. Thereafter, with the public-sector
commitment fully invested, the remaining drawdowns come from the other investors. Monies will be
initially returned to the private investors, until they have realised a full return on their investment plus a
return of 10 % a year. It is only thereafter that any further realisations from the portfolio will be made to
the public sector. These differences lead to the conclusion that aid is awarded to the private investors and
to the SMEs which receive venture capital.

¥170∂ N 324/99.
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The enquiry will enable the Commission to determine whether the aid is compatible with the common
market. The legal basis of the scheme is the Industrial Development (Northern Ireland) Order 1982 as
well as the fund contract and its operating guidelines. The purpose of the GBP 10 million fund is to
address perceived gaps in the provision of venture capital to small and medium-sized enterprises in
Northern Ireland.

High Technology Fund (172)

On 12 July, the Commission authorised the creation by the UK authorities of a fund to encourage risk-
capital investments in early-stage enterprises in high-technology sectors.

Under the measure, the UK authorities will contribute GBP 20 million (EUR 31 million) to the fund
which will also include other investors. The other investors will participate on more favourable terms
than the authorities, which brings the measure within the definition of State aid. The fund will then take
minority stakes in venture capital funds focused on early-stage high-technology companies. The aim of
the measure is to encourage greater involvement by institutional investors in this type of investment
activity and to increase the volume of funds available.

Although the UK has one of the most thriving venture capital markets of any of the EU Member States,
its record on early-stage enterprises is much less strong. In Belgium, the Netherlands and Sweden, for
example, early-stage investments accounted for about 0.10 % of GDP in 1999. By contrast, in the UK,
where they represent up to 10 % of venture capital investments and 2 % of total private equity
investments, they accounted for less than 0.02 % of GDP, one of the lowest ratios in Europe. The UK
authorities designed the High Technology Fund to address this deficiency. The Community has a
recognised objective, specified in the conclusions of the Lisbon European Council in March, of
improving access to venture capital for early-stage high-technology enterprises.

4.7. Internationalisation

Spain

Aid for tourism investment abroad (173)

On 18 October, the Commission decided to raise no objections to a scheme of aid for tourism investment
abroad submitted by the Spanish Ministry for Economic Affairs. The scheme covers the period 2000–06.
The total budget for the whole period is ESP 1 400 million (EUR 8.41 million), or approximately
ESP 200 million (EUR 1.2 million) a year. The scheme is aimed at investment projects consisting in the
setting-up or acquisition of all or part of tourism enterprises in foreign markets with a view both to
channelling tourism towards Spain and to selling services or operating facilities. No export aid is
involved. The recipients will all be SMEs. The aid intensity is 7.5 %, with a ceiling of ESP 31.2 million
(EUR 187 515). In accordance with its practice regarding aid for direct investment abroad (174), whereby
such aid may be declared compatible with the common market if it satisfies the tests of the Community
guidelines on State aid for small and medium-sized enterprises, and in view of the fact that the scheme’s
criteria for defining recipients, the intensity of the aid and the eligible costs were in keeping with the
guidelines, the Commission declared the scheme compatible under Article 87(3)(c).
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4.8. Other non-sector-specific aid

Denmark

Low income tax (175)

On 3 May, the Commission decided that a Danish scheme granting a lower flat rate of income tax to
experts recruited abroad did not constitute State aid to companies (see also Part One, point 321).

France

Erika oil spill (176)

On 4 October, the Commission approved a temporary aid scheme for French small and medium-sized
enterprises which suffered serious damage in the storms of 26 and 28 December 1999 or as a result of the
oil spill caused by the wreck of the Erika.

France provides aid for capital investment to replace damaged production equipment and facilities, to
compensate for stock destroyed and to offset the extra financial costs incurred by firms. The aid applies
only to damage not covered by insurance and is proportional to the losses incurred. The aid intensity for
financial costs is 100 % and for other eligible costs 50 %.

Agriculture and forestry and the sectors covered by the ECSC Treaty are excluded from this aid scheme,
being covered by other specific measures, as is the fisheries sector, which is subject to separate
evaluation by the Commission.

The Commission decided that the oil spill caused by the wreck of the oil tanker Erika off the coast of
Brittany on 12 December 1999 constituted an ‘exceptional occurrence’ within the meaning of Article 87
of the EC Treaty and that the aid scheme set up was a proportionate response to make good the damage
caused by this accident.

Italy

Emergency aid for the Marche and Umbria regions  (177)

On 11 April, the Commission decided to approve an increase of EUR 75 million (ITL 150 000 million)
in the budget for the parts of Italy most affected by the earthquake in autumn 1997.

In February 1999, the Commission, acting under Article 87(2)(b) of the EC Treaty, had approved
outright grants for firms in the worst-hit areas of Marche and Umbria which had made investments in the
two years following the 1997 earthquake. It then became apparent that the total assistance of
EUR 26 million fell far short of what was required to meet compensation requests. The Commission
therefore decided to approve the budget increase of EUR 75 million provided for in the Italian Budget
Act for 2000, the aid being deemed eligible for exemption under Article 87(2)(b).
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Valle d’Aosta (178)

On 14 December, the Commission decided not to raise any objections to an aid scheme — laid down in a
regional bill — consisting of measures of emergency planning to make good the damage caused by
natural disasters or exceptional occurrences in the Valle d’Aosta. On the basis of its assessment, the
Commission decided that the scheme was compatible with Article 87(2)(b) of the EC Treaty and Article
61(2)(b) of the EEA Agreement.

The Italian authorities have undertaken to notify separately to the Commission any project which,
pursuant to the scheme, envisages aid for damage other than that caused by earthquakes, avalanches,
floods and landslides. Moreover, in so far as undertakings involved in the production, processing and/or
marketing of Annex I agricultural products are concerned by the scheme, the latter will be applicable
only to compensate for material damage to buildings, machinery, equipment and infrastructure, to be
assessed in the light of objective criteria specified by the regional authorities. Damage to stocks is not
eligible. In their report, the Valle d’Aosta regional authorities will explain how they have complied with
the eligible expenses and intensities authorised by the Commission.

Sweden

Aid scheme to improve conditions in houses, schools and workplaces (179)

On 12 July, the Commission approved an investment aid scheme comprising grants to municipal and
private housing companies and other real estate owners for renovation works in buildings. The Swedish
authorities justify the measure by pointing out that, for climatic reasons, people in Sweden spend up to
90 % of their lifetime indoors, which makes the quality of the indoor environment of utmost importance
for public health.

The aim of the scheme is to reduce the presence of allergenic substances or other materials that constitute
health hazards. Projects that will be eligible for aid are for example conversion of insufficient ventilation
systems or elimination of excessive humidity or mould and radon. Conversions that do not have health or
environmental effects, such as changing the plan of a building, are not eligible for aid, nor are measures
carried out owing to legal requirements (unless they go further than required).

The Commission found that the aid could be approved on grounds of public health and safety of workers
pursuant to Articles 137, 152 and 174 of the EC Treaty, which are recognised Community objectives.

Income tax relief (180)

On 3 May, the Commission decided that a scheme granting a reduction in the income tax base for experts
recruited abroad, and a corresponding reduction in the basis for calculating the social security
contributions payable by their employers, did not constitute State aid (see also Part One, point 321).

¥178∂ N 433/2000.
¥179∂ N 718/99 (OJ C 110, 15.4.2000).
¥180∂ N 672/99 (OJ C 284, 7.10.2000).
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United Kingdom

Infrastructure development scheme for Wales (181)

On 6 December, the Commission decided not to raise any objections to an infrastructure development
scheme to be operated by the Welsh Development Agency (see also Part One, point 317).

B — New legislative provisions and notices 
adopted or proposed by the Commission

C — List of State aid cases in sectors other than agriculture, 
fisheries, transport and the coal industry

1. Cases in which the Commission found, without opening a formal investigation, 
that there was no aid element within the meaning of Article 87(1) of the EC Treaty

Austria

Denmark

¥181∂ Not yet published.

1. Amendments to the guidelines on national regional aid OJ C 258, 9.9.2000, p. 5
2. Commission Directive 2000/52/EC of 26.7.2000 amending Directive 

80/723/EEC on the transparency of financial relations between 
Member States

OJ L 193, 29.7.2000, p. 75

3. Community guidelines on State aid for environmental protection Commission decision of 
20.12.2000

4. Community guidelines for State aid in the agriculture sector OJ C 28, 1.2.2000, p. 2
5. Commission Regulation (EC) No 69/2001 of 12.1.2001 on the 

application of Articles 87 and 88 of the EC Treaty to de minimis aid
OJ L 10, 13.1. 2001, p. 30

6. Commission Regulation (EC) No 68/2001 of 12.1.2001 on the 
application of Articles 87 and 88 of the EC Treaty to training aid

OJ L 10, 13.1.2001, p. 20

7. Commission Regulation (EC) No 70/2001 of 12.1.2001 on the 
application of Articles 87 and 88 of the EC Treaty to small and 
medium-sized enterprises 

OJ L 10, 13.1.2001, p. 33

8. Services of general interest — communication from the Commission OJ C 17, 19.1.2001, p. 4
9. Community guidelines on State aid for the advertising of products 

listed in Annex I to the Treaty and certain similar products
Commission decision of 6.6.2001

N 403/1999 29.3.2000 Guidelines for participation in undertakings by 
Wirtschaftsservice Burgenland Aktiengesellschaft

OJ C 266, 16.9.2000

N 222/2000 21.12.2000 Environmental aid to Lagerplatz Kapler

N 41/1999 3.5.2000 Modification of a scheme of flat-rate taxation for experts 
recruited abroad

OJ C 284, 7.10.2000

N 416/1999 20.9.2000 Electricity reform OJ C 354, 9.12.2000
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Finland

France

Germany

Ireland

Sweden

United Kingdom

2. Measures which the Commission considered compatible 
with the common market without opening a formal investigation 
under Article 88(2) of the EC Treaty or Article 6(5) of Decision 2496/96/ECSC

Austria

N 746c/1999 30.5.2000 Aid to Business Act 2000–06 — research and development OJ C 315, 4.11.2000

N 286/2000 2.10.2000 Extension of the scope of Sofirem to the employment zone of 
Castres-Mazamet and the district of Graulhet (department of Tarn)

OJ C 354, 9.12.2000

N 714/1999 4.10.2000 Ganzliner Beschichtungspulver GmbH
N 258/2000 21.12.2000 Leisure pool in Dorsten

N 172/2000 4.10.2000 Seed and venture capital fund scheme OJ C 37, 3.2.2001

N 672/1999 3.5.2000 Tax relief for foreign experts OJ C 284, 7.10.2000

N 657/1999 6.12.2000 Business infrastructure development

N 548/1999 21.1.2000 Aid to wastewater treatment measures OJ C 148, 27.5.2000
N 300/1999 14.2.2000 TOP tourism scheme 2000–06 OJ C 162, 10.6.2000

Lower Austria N 751/1999 28.2.2000 State aid granted by the Province of Lower 
Austria in support of the economy 2000–06: 
R & D

OJ C 121, 29.4.2000

Upper Austria N 595/1999 7.3.2000 Tourism impulse programme 2000–06 OJ C 232, 12.8.2000
Upper Austria N 616/1999 10.3.2000 Economic impulse programme 2000–06 OJ C 293, 14.10.2000

N 403/1999 29.3.2000 Guidelines for participation in undertakings by 
Wirtschaftsservice Burgenland 
Aktiengesellschaft

OJ C 266, 16.9.2000

N 525/1999 30.5.2000 Regional aid map OJ C 284, 7.10.2000
N 359/1999 31.5.2000 ERP programme for growth and technology Part 

1(c): Small and medium- sized enterprises — 
regional — growth programme

OJ C 52, 17.2.2001

N 450/1999 31.5.2000 Extension and modification of the regional 
innovation premium scheme for the period
2000–06

OJ C 284, 7.10.2000

Lower Austria N 474/1999 13.6.2000 Guidelines for economic development in Lower 
Austria in the context of Obj. 2 programme 
2000–06 — Point B — Directives for the support 
of market development

N 701/1999 3.7.2000 Aid to employment (AMFG) OJ C 284, 7.10.2000
Styria N 703/1999 7.7.2000 Innovations in tourism OJ C 284, 7.10.2000

N 128/2000 26.7.2000 Research project ÖAW, IMBA/IMP, Boehringer OJ C 322, 11.11.2000
N 23/2000 28.7.2000 § 51a AMFG: Aid to restructuring measures OJ C 284, 7.10.2000

Styria N 591/1999 28.7.2000 R & D aid OJ C 322, 11.11.2000
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Belgium

Denmark

Finland

Salzburg N 275/2000 11.9.2000 Objective 2 programme OJ C 328, 18.11.2000
N 14/2000 20.9.2000 Environmental aid to Donau Chemie AG OJ C 354, 9.12.2000
N 810/1999 26.9.2000 SME credit scheme OJ C 354, 9.12.2000

Lower Austria N 476/1999 4.10.2000 Economic promotion under the Obj. 2 
programme for 2000–06 — Priority D — 
Guidelines for business location, start-ups and 
structural improvement

Tyrol N 117/2000 15.11.2000 Regional planning scheme 2000–06 OJ C 19, 20.1.2001
N 669/2000 7.12.2000 Environment aid scheme OJ C 44, 10.2.2001

Styria N 510/2000 21.12.2000 Guidelines for economic aid
Lower Austria N 475/1999 21.12.2000 Guidelines for economic development in the 

context of Obj. 2 programme 2000–06 — Point C 
— Directives for the promotion of cooperation

N 57/1999 17.3.2000 Flemish order relating to innovation training
N 40/1999 3.7.2000 Measures in the ecological sphere OJ C 284, 7.10.2000
NN 139/1998 12.7.2000 R & D aid to Sidmar, ECSC steel OJ C 272, 23.9.2000
N 799/1999 20.9.2000 Regional aid map for Belgium (2000–06) OJ C 37, 3.2.2001

Walloon Region N 226/2000 18.10.2000 Regional aid scheme under the Economic 
Expansion Act of 30.12.1970 

OJ C 37, 3.2.2001

N 799/1999 18.10.2000 Regional aid map for Belgium (2000–06) OJ C 37, 3.2.2001
N 234/2000 31.10.2000 Aid for investment in industry and services OJ C 44, 10.2.2001
N 518/2000 31.10.2000 R & D aid to ALZ NV, ECSC steel OJ C 44, 10.2.2001

Hainaut N 198/2000 15.11.2000 RETECH (Phasing-out Objective 1 Hainaut)
Flanders N 715/2000 21.12.2000 Aid for large and medium-sized firms in regional 

aid areas (Expansion Act of 30.12.1970, 
Flanders)

N 712/2000 21.12.2000 Soft aid for consultancy, training and studies

N 704/1999 28.1.2000 Adjustments to the green tax package III OJ C 148, 27.5.2000
N 653/1999 29.3.2000 CO2 quotas OJ C 322, 11.11.2000
N 808/1999 11.4.2000 Regional development aid scheme OJ C 266, 16.9.2000

N 573/1999 1.3.2000 Interest subsidy for loans taken out for vessel 
acquisitions

OJ C 162, 10.6.2000

N 60/2000 1.3.2000 Amendment to the intensities of the regional aid 
map 2000–06

OJ C 134, 13.5.2000

N 734/1999 11.4.2000 Prolongation of the interest equalisation system 
of officially supported ship credits

OJ C 184, 1.7.2000

N 746b/1999 30.5.2000 Aid to Business Act 2000–06 — leasing OJ C 315, 4.11.2000
N 746a/1999 30.5.2000 Aid to Business Act 2000–06 — investment OJ C 315, 4.11.2000
N 821/1999 20.6.2000 Åland — aid for investment in fixed assets OJ C 284, 7.10.2000
N 53/2000 11.8.2000 Transport aid scheme OJ C 354, 9.12.2000
N 262/2000 18.9.2000 Training aid in Åland OJ C 328, 18.11.2000
N 125/2000 20.9.2000 Aid to Business Act — aid to a real property 

corporation or a municipality
N 531/2000 4.10.2000 Contract-related operating aid to shipbuilding OJ C 44, 10.2.2001
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France
N 706/1999 4.1.2000 Development Fund for SMEs OJ C 40, 12.2.2000
N 662/1999 4.1.2000 Short-term advisory aid OJ C 40, 12.2.2000
N 2/1999 4.1.2000 FRAC: aid to promote the employment of middle 

management and outside consultants
OJ C 40, 12.2.2000

N 642/1999 21.1.2000 Budget allocation to the Technical Centre for the 
Paper Industry and to Cellulose Forest 
Association

OJ C 55, 26.2.2000

N 641/1999 21.1.2000 Budget allocation to the Technical Centre for the 
Foundry Industry

OJ C 55, 26.2.2000

N 645/1999 21.1.2000 Budget allocations to three technical centres 
(ITF, CETIH, CTTN) and renewal of the 
parafiscal charge on the clothing industry

OJ C 55, 26.2.2000

N 644/1999 21.1.2000 Budget allocations to two technical centres 
(CTBA and CETIM) and renewal of the 
parafiscal charge on furnishings

OJ C 55, 26.2.2000

N 643/1999 21.1.2000 Budget allocation to Iterg
(Institut des corps gras)

OJ C 55, 26.2.2000

N 778/1999 7.2.2000 Conversion company SODIE (Société pour le 
développement de l’industrie et de l’emploi)

N 45/2000 1.3.2000 Regional aid map 2000–06 OJ C 110, 15.4.2000
NN 63/1999 1.3.2000 Urban-free zone of Grigny-Viry-Chatillon OJ C 110, 15.4.2000
N 528a/1999 10.3.2000 Exceptional depreciation scheme for industrial 

and commercial buildings belonging to SMEs
OJ C 217, 10.3.2000

N 818/1999 29.3.2000 Draft decree amending the rate of the parafiscal 
charge on entertainment and variety concerts

OJ C 217, 29.7.2000

N 73/2000 11.4.2000 ITEA programme — Eureka 2023 OJ C 284, 7.10.2000
N 640/1999 3.5.2000 Training aid for employees of Disneyland Paris 

(Eurodisney SCA)
OJ C 284, 7.10.2000

N 112/2000 13.6.2000 Small Business Development Fund OJ C 284, 7.10.2000
N 782b/1999 28.6.2000 Regional planning grant scheme (PAT) — 

services provided to industry
OJ C 354, 9.12.2000

N 782c/1999 28.6.2000 Regional planning grant scheme (PAT) — 
tertiary employment

OJ C 354, 9.12.2000

N 782a/1999 28.6.2000 Regional planning grant scheme (PAT) — 
industry

OJ C 354, 9.12.2000

N 782d/1999 28.6.2000 Regional planning grant scheme (PAT) — 
tertiary research

OJ C 354, 9.12.2000

N 753/1999 28.6.2000 Commitments for expanding training (EDDF) OJ C 284, 7.10.2000
N 291/2000 26.7.2000 Aid to Interpane/Pilkington OJ C 293, 14.10.2000
N 450/2000 18.9.2000 Amendment of the overseas department 

guarantee fund 
N 516/2000 19.9.2000 Parafiscal charge on concrete and earthenware 

products
OJ C 322, 11.11.2000

N 496/2000 20.9.2000 Parafiscal charge on businesses in the clocks and 
watches sector and in the jewellery sector

OJ C 322, 11.11.2000

N 472/2000 25.9.2000 Renewal of parafiscal charge on the leather 
goods industry

OJ C 322, 11.11.2000

NN 62/2000 4.10.2000 Temporary aid scheme for businesses affected by 
bad weather and oil slicks

OJ C 380, 30.12.2000

N 503/2000 16.10.2000 Aid scheme of the conversion company SODIE 
under the regional aid guidelines 

N 443/2000 17.10.2000 Regional employment grant
Guyana N 628/2000 13.11.2000 Ten aid schemes for small and micro firms 

in Guyana
OJ C 37, 3.2.2001

Guyana N 402/2000 13.11.2000 Guyana 2000–06 — Establishment Fund OJ C 37, 3.2.2001
Réunion N 318/2000 27.11.2000 Réunion 2000–06 — classified hotels and 

restaurants
Réunion N 317/2000 27.11.2000 Réunion 2000–06 — tourist amenities OJ C 37, 3.2.2001
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Germany

N 116/2000 13.12.2000 Aid for the management of municipal and 
industrial waste

N 114/2000 13.12.2000 Aid for the management of renewable energy 
sources

N 327/2000 22.12.2000 Notification of aid schemes provided for in the 
single programming document for Réunion 

N 328/2000 22.12.2000 Réunion 2000–06 — regional employment grant
N 309/2000 22.12.2000 Notification of aid schemes provided for in the 

single programming document for Réunion
N 115/2000 22.12.2000 Aid for the rational use of energy

N 283/1999 18.1.2000 Development aid to Indonesia for the 
construction of two passenger ferries

OJ C 142, 20.5.2000

NN 19/1998 18.1.2000 Aid to Bau Union Ost Group OJ C 121, 29.4.2000
N 626/1999 21.1.2000 Programme of the Land of Brandenburg for the 

reduction of emissions and the protection of the 
environment (extension)

N 214/1999 21.1.2000 Technology management programme — 
employment of innovation assistants (TEMPO 4)

OJ C 55, 26.2.2000

N 429/1999 21.1.2000 Multimedia R & D programme OJ C 148, 27.5.2000
N 666/1999 2.2.2000 Bavarian regional aid programme for SMEs OJ C 148, 27.5.2000
N 94/1998 2.2.2000 Leuna 2000/Elf/Mider, Germany; debt 

composition agreement 
N 271/1999 14.2.2000 Directives of the Land of Thuringia for the 

rehabilitation and conversion of industrial sites 
(Rehabilitation fund)

OJ C 354, 9.12.2000

N 625/1999 15.2.2000 Continuation of ecological tax reform — ECSC 
steel industry

OJ C134, 13.5.2000

N 575a/1999 15.2.2000 Continuation of ecological tax reform OJ C 322, 11.11.2000
N 743/1999 1.3.2000 Mobility and ground traffic OJ C 232, 12.8.2000
N 443/1999 1.3.2000 R & D aid to Institut für Solare Technologien 

GmbH
OJ C 232, 12.8.2000

N 406/1999 1.3.2000 Delon Filament GmbH OJ C134, 13.5.2000
N 379/1999 1.3.2000 Rational utilisation of energy and of 

inexhaustible energy sources — scheme part 
‘General promotion’

OJ C 232, 12.8.2000

N 533/1999 10.3.2000 Guidelines on promotion of innovative pilot 
projects for use of solar energy

N 707/1999 10.3.2000 Promotion of attendance by SMEs situated in the 
new Länder (including east Berlin) at fairs and 
exhibitions

OJ C 148, 27.5.2000

NN 90/1998 14.3.2000 Aid to Armaturen Technik Magdeburg GmbH OJ C 121, 29.4.2000
N 542/1999 17.3.2000 R & D collaboration programme and pilot 

installations
OJ C 232, 12.8.2000

N 217/1999 17.3.2000 Technology management programme Saxony-
Anhalt (TEMPO 6 — 
Technologiegründerzentren, TGZ)

OJ C 210, 22.7.2000

N 531/1999 24.3.2000 Guidelines on renewable energies OJ C 232, 12.8.2000
N 327/1999 24.3.2000 Land of Thuringia scheme for promoting the 

R & D activities of firms
OJ C 266, 16.9.2000

N 631/1999 29.3.2000 Development aid for the Philippines — 
construction of two lifeboats

OJ C 232, 12.8.2000

N 700/1999 11.4.2000 Aid to Bremerhavener Dockbetriebs GmbH — 
Bredo

OJ C 232, 12.8.2000

N 543/1999 11.4.2000 SME investment aid programme OJ C 293, 14.10.2000
N 127/2000 14.4.2000 Integration assistance Bremen OJ C 202, 15.7.2000
N 709/1999 19.4.2000 Extension of the Land of Thuringia scheme for 

promoting the rational use of energy
OJ C 266, 16.9.2000
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N 809/1999 28.4.2000 Innovation scheme OJ C 232, 12.8.2000
N 712/1999 28.4.2000 R & D programme ‘Building and living’ OJ C 272, 23.9.2000
N 540/1999 28.4.2000 Bavarian technology aid scheme OJ C 232, 12.8.2000
N 94/1998 3.5.2000 Leuna 2000/Elf/Mider, Germany; debt 

composition agreement 
N 759/1999 3.5.2000 Renewable energies aid scheme, Rheinland-Pfalz OJ C 272, 23.9.2000
N 167/2000 5.5.2000 Microsystems technology programme — budget 

increase
OJ C 284, 7.10.2000

N 35/2000 16.5.2000 Aid to Sächsische Faserwerke Pirna AG OJ C 278, 30.9.2000
N 18/2000 16.5.2000 Financial measures by the BvS and the Land of 

Thuringia to assist Thüringer Pianoforte GmbH
OJ C 258, 9.9.2000

N 480/1999 16.5.2000 R & D aid to Applikationszentrum Srahl eV OJ C 258, 9.9.2000
N 744/1999 26.5.2000 Start-up aid for technology oriented companies OJ C 293, 14.10.2000
NN 164/1999 30.5.2000 Aid to EBAWE Anlagetechnik GmbH, Eilenburg 

— Saxony
OJ C 310, 28.10.2000

N 762/1999 31.5.2000 Aid to wastewater treatment measures
(Lower Saxony)

OJ C 284, 7.10.2000

N 110/2000 13.6.2000 Aid to shipbuilding 2000 OJ C 272, 23.9.2000
N 740/1999 20.6.2000 Extension and modification of the Saxony-

Anhalt directive on aid to promote SME 
attendance at fairs and exhibitions

N 17/2000 28.6.2000 Aid to ORWO Media GmbH, Saxony-Anhalt OJ C 278, 30.9.2000
N 209/1999 28.6.2000 Joint Federal Government/Länder scheme, 

28th framework plan
OJ C 284, 7.10.2000

N 22/2000 12.7.2000 Aid to Homatec Industrietechnik GmbH
N 16/2000 12.7.2000 Aid to Filmotec GmbH, Saxony-Anhalt OJ C 315, 4.11.2000
N 750/1999 12.7.2000 BASF Schwarzheide GmbH OJ C 380, 30.12.2000
NN 14/1998 12.7.2000 Aid to Berlin Cosmetics GmbH & Co. KG OJ C 310, 28.10.2000
N 54/2000 26.7.2000 Reduction of interest rates for leases OJ C 278, 30.9.2000
NN 35/2000 26.7.2000 Scheme of the Land of Thuringia in favour of 

underprivileged groups in the labour market
OJ C 272, 23.9.2000

N 665/1999 28.7.2000 Rational use of energy OJ C 284, 7.10.2000
N 539/1999 28.7.2000 Innovation fund — new markets and products OJ C 52, 17.2.2001
N 166/2000 18.9.2000 Physical technologies aid programme OJ C 354, 9.12.2000
N 651/1999 25.9.2000 ERP regional support programme OJ C 354, 9.12.2000
N 768/1999 4.10.2000 Support for innovative networks OJ C 380, 30.12.2000
NN 5/2000 11.10.2000 Aid to Mesacon Messelektronik GmbH — 

MMED, Dresden
OJ C 37, 3.2.2001

N 668/1999 17.10.2000 Aid for the use of renewable energy OJ C 362, 16.12.2000
N 594/2000 18.10.2000 R & D aid to Saarstahl AG, ECSC steel OJ C 44, 10.2.2001
N 482/2000 31.10.2000 State aid to stimulate R & D in the sector of 

medical technology ‘Leitprojekte 
Medizintechnik’

OJ C 362, 16.12.2000

NN 4/2000 31.10.2000 State aid to Schiffsanlagenbau Barth GmbH
NN 91/1999 31.10.2000 Aid to Projektierung und Anlagenbau GmbH, 

Bautzen (PAB)
OJ C 44, 10.2.2001

N 306/2000 5.11.2000 Ecological water engineering Initiative North 
Rhine-Westphalia

OJ C 380, 30.12.2000

N 351/2000 13.11.2000 Bavarian SME loan programme OJ C 19, 20.1.2001
N 343/2000 15.11.2000 R & D programme ‘New media in education’ OJ C 19, 20.1.2001
N 156/2000 15.11.2000 Navigation and marine technology for the 21st 

century
OJ C 37, 3.2.2001

N 132/2000 15.11.2000 Work and Technology, Freie Hansestadt Bremen OJ C 19, 20.1.2001
N 555/2000 22.11.2000 Temporary tax exemption for certain combined 

cycle power plants in the context of the 
continuation of ecological tax reform in Germany

OJ C 37, 3.2.2001

N 805/1999 29.11.2000 Environmental relief programme OJ C 52, 17.2.2001
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Greece

Ireland

Italy

N 667/2000 13.12.2000 City of Hamburg aid for SMEs of particular 
importance for economic and labour market 
policy

OJ C 44, 10.2.2001

N 341/2000 13.12.2000 Federal R & D scheme ‘InnoRegio’ in favour of 
the new eastern German Länder

N 79/2000 13.12.2000 Support scheme for the media, Hamburg OJ C 44, 10.2.2001
N 542/2000 21.12.2000 Shipbuilding — development aid to Vietnam
N 371/2000 21.12.2000 Economically relevant innovations

N 553/1999 26.7.2000 Aid to Glaverbel (flat glass) OJ C 380, 30.12.2000

N 324/1999 11.4.2000 Western Investment Fund
N 109/2000 14.4.2000 Training grants scheme OJ C 266, 16.9.2000
N 237/2000 28.6.2000 Amendment of the tax-based film investment 

scheme
N 279/2000 1.8.2000 Training support scheme OJ C 266, 16.9.2000
N 278/2000 4.8.2000 Training networks programme OJ C 266, 16.9.2000
N 479/2000 18.9.2000 Trade fair participation by SMEs OJ C 354, 9.12.2000
N 477/2000 18.9.2000 Consultancy services to SMEs OJ C 354, 9.12.2000
N 636/2000 21.12.2000 RTI initiative

N 307/1999 4.1.2000 Aid for SME investment in the field of tourism OJ C 40, 12.2.2000
N 205/1999 14.1.2000 DDL No°460: Aid to the tourism sector OJ C 94, 1.4.2000
N 3/2000 2.2.2000 Aid for employment: reorganisation of working 

time
OJ C 94, 1.4.2000

N 583/1999 2.2.2000 Aid to Benfil srl (multisectoral framework) OJ C 293, 14.10.2000
N 144/1999 2.2.2000 Environmental aid to Servola SpA OJ C 121, 29.4.2000
N 601/1999 28.2.2000 Measures in favour of R & D: amendments to 

Law LR 84/93 Valle d’Aosta
OJ C 148, 27.5.2000

N 541/1999 1.3.2000 Aid programme of the region of Campania for 
SMEs in the commercial and tourism sectors

OJ C 110, 15.4.2000

N 132/1999 1.3.2000 Capital injection in Parco Navi SpA by Sviluppo 
Italia (ex GEPI SpA) for the development of a 
marine science and leisure park

OJ C 162, 10.6.2000

N 634a/1999 29.3.2000 Measures to convert mining areas: grants for 
SMEs

OJ C 184, 1.7.2000

N 787/1999 11.4.2000 State aid to Nuove Industrie Molisane SRLU OJ C 190, 8.7.2000
N 784/1999 11.4.2000 Increase in the planned budget for emergency aid 

for the areas hit by the 1997 earthquake
OJ C 266, 16.9.2000

N 557/1999 11.4.2000 Regional investment aid for the Rodriquez C.N. 
shipyard

OJ C 354, 9.12.2000

NN 91/1998 11.4.2000 Urgent safety measures in the areas of the Naples 
region severely affected by landslides

OJ C 184, 1.7.2000

N 42/2000 28.4.2000 Measures in favour of the economy and 
supporting local entrepreneurship (Trento)

OJ C 272, 23.9.2000

N 716/1999 16.5.2000 Regional aid for investment by Palumbo SpA, a 
mechanical engineering and shipbuilding firm

OJ C 232, 12.8.2000

N 763/1999 26.5.2000 Umbria — aid in favour of tourism, amendments 
to Law LR 33/94

N 536/1998 31.5.2000 Provincia Autonoma di Trento (PAT) — 
Provincial Bill No 175: Provisions for the 
development of mountain areas and urgent 
measures for agriculture
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Luxembourg

Netherlands

N 31/2000 20.6.2000 Friuli-Venezia Giulia: support for horizontal 
objectives

OJ C 19, 20.1.2001

N 238/2000 3.7.2000 Employment aid: adaptation of working time — 
extension of scheme 

OJ C 266, 16.9.2000

N 737/1999 12.7.2000 Aid to Cotonificio Capitanata OJ C 293, 14.10.2000
N 715/1999 12.7.2000 Law No 488/92 on measures to promote 

investment in less-favoured regions
OJ C 278, 30.9.2000

N 233/2000 26.7.2000 Participation of the Emilia-Romagna region in 
the capital of Terme di Castrocaro SpA

OJ C 380, 30.12.2000

N 173/2000 26.7.2000 Aid in favour of industrial and precompetitive 
R & D and general training measures

OJ C 310, 28.10.2000

N 785/1999 26.7.2000 Aid to Villa Romana srl for a hotel facilities 
project

OJ C 328, 18.11.2000

N 93/2000 1.8.2000 Aid to the tourism sector (Lombardy) OJ C 315, 4.11.2000
N 330/2000 18.9.2000 LR 45/96 — Misure di politica regionale del 

lavoro — Employment aid — Emilia- Romagna
OJ C 354, 9.12.2000

N 354/1999 25.9.2000 Refinancing of Law No 221/90 on the conversion 
of the mining industry

OJ C 354, 9.12.2000

N 236a/2000 4.10.2000 Measures to combat the underground economy OJ C 44, 10.2.2001
N 433/2000 29.11.2000 Aid for emergency planning for natural disasters 

(Valle d’Aosta)
N 815b/1999 13.12.2000 Piedmont investment funds — Campo di 

intervento 2
OJ C 44, 10.2.2001

N 502/2000 21.12.2000 Investment aid to shipowners
N 445/2000 21.12.2000 New regulation of the FIT (fondo speciale 

rotativo per la ricerca tecnologica)

N 793b/1999 19.7.2000 Regional aid scheme to promote economic 
development

OJ C 278, 30.9.2000

N 793a/1999 19.7.2000 Regional aid map 2000–06 OJ C 266, 16.9.2000

N 663/1999 14.1.2000 Budget increase subsidy scheme for energy 
supplies in the non-profit and special sectors

OJ C 46, 19.2.2000

N 260/1999 14.1.2000 Environmental technology scheme OJ C 46, 19.2.2000
N 230/1999 20.1.2000 R & D programme on soil decontamination, soil 

conservation and soil quality management
OJ C 148, 27.5.2000

N 578/1999 2.2.2000 Near-shore wind park demonstration project OJ C 148, 27.5.2000
N 151/2000 11.4.2000 Shipbuilding aid schemes 2000 OJ C 184, 1.7.2000
N 85/2000 11.4.2000 ITEA programme (Eureka 2023) OJ C 272, 23.9.2000
N 444/1999 11.4.2000 Wood technology scheme OJ C 272, 23.9.2000
N 729/1999 5.5.2000 Aid statute Province of Limburg, paragraph 4.3
N 648/1999 20.6.2000 Environmental investment deduction OJ C 284, 7.10.2000
N 637/1999 20.6.2000 Financing of the Stichting Nationaal Initiatief 

Duurzame Ontwikkeling (NIDO) (National 
Sustainable Development Initiative Foundation)

OJ C 284, 7.10.2000

N 228/2000 12.7.2000 Regional aid map 2000–06 OJ C 266, 16.9.2000
N 764/1999 26.7.2000 Investment premium scheme North Netherlands 

2000(decentral IPR)
OJ C 272, 23.9.2000

N 549/1999 26.7.2000 Regional investment projects 2000 (IPR 2000–06) OJ C 272, 23.9.2000
N 304/2000 7.8.2000 CO2 reduction plan OJ C 328, 18.11.2000
N 801/1999 25.9.2000 R & D programme to be carried out by the 

Multiple Use of Space Expertise Network 
foundation

OJ C 354, 9.12.2000

N 456/2000 15.11.2000 Telecommunication technology scheme
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Portugal

Spain

N 422/1998 15.11.2000 POPM scheme for developing countries — 
scheme for participation companies

N 654/2000 13.12.2000 Budget increase for the subsidy scheme 
for energy supplies in the non-profit and special 
sectors

NN 30a/2000 21.12.2000 Tax rate increases in relation to the rinse water 
exemption, the exemption for de-inking residue, 
the green electricity zero tariff and the exemption 
for waste incineration plants

N 212/1999 21.12.2000 Free depreciation scheme for designated areas 
(1999)

N 8/2000 7.3.2000 Extension of the business modernisation aid 
scheme (SIRME)

OJ C 121, 29.4.2000

N 555/1999 14.3.2000 Tax aid scheme to promote investment in 
Madeira

OJ C 266, 16.9.2000

N 96/2000 28.6.2000 Tax reductions to promote investment in Madeira OJ C 266, 16.9.2000
N 102/2000 12.7.2000 Privatisation of Galp OJ C 3, 6.1.2001
N 124/2000 26.7.2000 Regional tourism programmes (PITER) OJ C 272, 23.9.2000
N 89/2000 26.7.2000 Aid scheme to promote strategic tourism 

products (Protur)
OJ C 266, 16.9.2000

N 667/1999 26.7.2000 Measure 1.2 of the operational programme for 
the economy

OJ C 266, 16.9.2000

N 55/2000 1.8.2000 Madeira tax scheme OJ C 266, 16.9.2000
N 820/1999 1.8.2000 Aid scheme to promote regional products — 

Azores
OJ C 266, 16.9.2000

N 817/1999 1.8.2000 Aid scheme for the transport of regional products 
— Azores

OJ C 266, 16.9.2000

N 219/2000 18.9.2000 Aid scheme to exploit energy potential OJ C 328, 18.11.2000
N 457/2000 31.10.2000 Projects to promote technological development OJ C 37, 3.2.2001
N 478/2000 27.11.2000 Measure 2.3 of the operational programme for 

science, technology and innovation
OJ C 19, 20.1.2001

N 440/2000 21.12.2000 Investment aid to Exporplas, synthetic fibres

N 731/1999 18.1.2000 Shipbuilding — ship financing aid scheme 2000 OJ C 94, 1.4.2000
N 708/1998 18.1.2000 Operating aid scheme: special economic area 

(ZEC)
OJ C 121, 29.4.2000

N 498/1999 2.2.2000 Loan guarantee for Minas de Rio Tinto OJ C 94, 1.4.2000
N 11/2000 15.2.2000 Technology plan for motor vehicle equipment 

and components
OJ C 202, 14.7.2000

N 538/1999 1.3.2000 Regional aid scheme to promote R & D OJ C 184, 1.7.2000
N 442/1999 1.3.2000 Research and development investment aid 

scheme
OJ C 121, 29.4.2000

N 789/1999 14.3.2000 Plan for technological information in the textile 
sector

OJ C 293, 14.10.2000

N 676/1999 14.3.2000 Rail technology plan OJ C 272, 23.9.2000
N 56/2000 24.3.2000 Training and employment promotion aid (Rioja) OJ C 202, 15.7.2000
NN 160/1999 29.3.2000 Programme of the region of Alava for promoting 

training in firms
OJ C134, 13.5.2000

N 635/1999 29.3.2000 Aid to the energy sector (Valencia) OJ C 272, 23.9.2000
N 632/1999 29.3.2000 Regional aid scheme to promote investment, 

R & D and competitiveness
OJ C 184, 1.7.2000

N 437/1999 29.3.2000 Regional aid scheme for technological business 
incentives

OJ C 184, 1.7.2000

N 13/2000 7.4.2000 Aid to SMEs (Aragon) OJ C 217, 29.7.2000
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N 800/1999 11.4.2000 Regional aid scheme to promote vocational 
training

OJ C 184, 1.7.2000

N 773/1999 11.4.2000 Regional aid map 2000–06 OJ C 184, 1.7.2000
N 654/1999 11.4.2000 Employment aid scheme OJ C 184, 1.7.2000
N 596/1999 11.4.2000 Regional aid scheme for promoting technological 

training, research and innovation
OJ C 184, 1.7.2000

N 141/2000 3.5.2000 Investment and employment aid (Navarre) OJ C 284, 7.10.2000
N 698/1999 3.5.2000 Employment aid scheme (implementation of 

Community employment aid guidelines)
OJ C 184, 1.7.2000

N 697/1999 3.5.2000 Employment aid scheme (implementation of 
Community employment aid guidelines)

OJ C 184, 1.7.2000

N 693/1999 3.5.2000 Employment aid scheme (implementation of 
Community employment aid guidelines)

OJ C 184, 1.7.2000

N 75/2000 16.5.2000 Regional investment aid scheme (Asturias) OJ C 293, 14.10.2000
N 728/1999 16.5.2000 Regional aid scheme to promote outside 

consultancy, training and employment in the case 
of SMEs

OJ C 272, 23.9.2000

N 727/1999 16.5.2000 Regional aid scheme to promote R & D OJ C 272, 23.9.2000
N 726/1999 16.5.2000 Regional aid scheme to promote outside 

consultancy services for SMEs
OJ C 272, 23.9.2000

N 722/1999 16.5.2000 Regional aid scheme to promote investment and 
related employment

OJ C 272, 23.9.2000

N 410/1999 16.5.2000 Regional aid scheme to promote investment and 
related employment (Castile-Leon)

OJ C 52, 17.2.2001

N 75/2000 24.5.2000 Regional investment aid scheme (Asturias) OJ C 293, 14.10.2000
N 70/2000 13.6.2000 Aid to promote industrial safety (Rioja) OJ C 284, 7.10.2000
N 66/2000 13.6.2000 Aid to promote efficient use of energy 

and renewable energy sources (Rioja)
OJ C 315, 4.11.2000

N 136/2000 20.6.2000 Regional aid — Aragon OJ C 284, 7.10.2000
N 721/1999 28.6.2000 Aid to promote the marketing of regional 

products (Murcia)
OJ C 310, 28.10.2000

N 104/2000 3.7.2000 Aid to support R & D and innovation — Navarre OJ C 322, 11.11.2000
N 627/1999 14.7.2000 Continuing training (Valencia) OJ C 272, 23.9.2000
N 276/2000 26.7.2000 ‘Profit’ programme in the scientific/

technical and environmental fields 
OJ C 310, 28.10.2000

N 191/2000 26.7.2000 ‘Profit’ programme for information and 
communications technology, the information 
society and regional transport and planning

OJ C 310, 28.10.2000

N 223/2000 28.7.2000 Incentives to renew industry and services (IRIS) 
— Cantabria

OJ C 272, 23.9.2000

N 202/2000 28.7.2000 R & D aid for experimental technologies and 
services for cable networks

OJ C 284, 7.10.2000

N 190/2000 28.7.2000 Vocational training and occupational integration 
plan — Aragon

OJ C 284, 7.10.2000

N 432/2000 7.8.2000 Amendment to scheme N 135/99 (Second 
technology plan for aeronautics)

OJ C 354, 9.12.2000

N 430/2000 7.8.2000 Amendment to scheme N 11/2000 (technology plan 
for motor vehicle equipment and components)

OJ C 354, 9.12.2000

N 481/2000 18.9.2000 Programme of the region of Alava for the 
promotion of training in firms

OJ C 354, 9.12.2000

N 411/2000 25.9.2000 Technological support plan to improve quality 
and industrial safety

OJ C 354, 9.12.2000

N 372/2000 25.9.2000 Investment in seaside tourist, cultural and leisure 
activities (Galicia)

OJ C 354, 9.12.2000

N 216/2000 25.9.2000 Tourism aid scheme (Cantabria) OJ C 310, 28.10.2000
N 344/2000 16.10.2000 Aid to support R & D in the tourism sector OJ C 380, 30.12.2000
N 658/1999 16.10.2000 Protection of the environment — Generalitat 

Valenciana
OJ C 44, 10.2.2001

N 431/2000 18.10.2000 Investment aid for assisted areas in Madrid OJ C 37, 3.2.2001
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Sweden

United Kingdom

N 345/2000 18.10.2000 Aid for tourism investment abroad
N 444/2000 24.10.2000 Aid scheme for SMEs in the non-profit sector in 

Castile-La Mancha
OJ C 44, 10.2.2001

N 401/2000 24.10.2000 Aid scheme to create stable jobs in the town of 
Melilla

N 293/2000 24.10.2000 Extension of regional aid scheme for promoting 
environmental protection (Basque Country)

OJ C 37, 3.2.2001

N 538/2000 15.11.2000 Regional aid scheme to protect the environment 
(Andalusia) 

OJ C 37, 3.2.2001

N 676/2000 29.11.2000 Gasification plan in small and medium-sized 
towns — Valencia

N 333/2000 29.11.2000 Aid scheme for industrial development and 
technological modernisation in the Canary 
Islands

OJ C 52, 17.2.2001

N 738/1999 29.11.2000 Aid to the tourism sector (Valencia)
N 717/1999 29.11.2000 Regional aid scheme to promote investment, 

diversification and innovation (Valencia)
N 217/2000 13.12.2000 Employment and training aid in Cantabria OJ C 52, 17.2.2001
N 587/2000 18.12.2000 Measures to combat pollution (Rioja)
N 670/2000 19.12.2000 Madrid business innovation plan 
N 735/2000 22.12.2000 Amendment to State aid to Rockwool N94/99 OJ C 44, 10.2.2001
N 633/2000 22.12.2000 Training aid — Catalonia (2000–06)
N 677/2000 29.12.2000 Investment aid (2000–06) — Madrid
N 414/2000 29.12.2000 Gasification plan — Valencia

N 685/1999 14.1.2000 Measures in favour of SMEs OJ C 110, 15.4.2000
N 748/1999 2.2.2000 Scheme of aid to film production 

and film- related activities
(the Swedish Film Institute agreement)

OJ C134, 13.5.2000

N 639/1999 29.3.2000 Regional aid map 2000–06 OJ C 258, 9.9.2000
N 646/1999 3.5.2000 Regional development aid scheme OJ C 266, 16.9.2000
N 4/2000 16.5.2000 Small scale electricity production OJ C 284, 7.10.2000
N 211/1999 26.7.2000 Almi OJ C 284, 7.10.2000
NN 72a/2000 13.12.2000 Prolongation of CO2 tax scheme
N 732/2000 21.12.2000 Prolongation of environmental schemes
NN 71/2000 21.12.2000 Prolongation of CO2 tax scheme

N 342/1999 31.1.2000 Local authorities — assistance for SMEs OJ C 148, 27.5.2000
N 802/1999 15.2.2000 R & D tax credit OJ C 162, 10.6.2000
N 470/1999 24.3.2000 Industry forum adaptation scheme OJ C 272, 23.9.2000
N 130/1999 14.4.2000 Regional development agencies (RDAs) OJ C 142, 20.5.2000
N 791/1999 28.4.2000 Enterprise grant scheme OJ C 266, 16.9.2000
N 478/1999 5.5.2000 Crime reduction research programme OJ C 322, 11.11.2000
N 705/1999 12.7.2000 High technology fund OJ C 315, 4.11.2000
N 480/2000 26.7.2000 Motorola semiconductor project OJ C 293, 14.10.2000
N 265/2000 26.7.2000 Regional aid map 2000–06 OJ C 272, 23.9.2000
N 786/1999 20.9.2000 Aid to Nissan, Sunderland OJ C 354, 9.12.2000
NN 15/2000 4.10.2000 Civil aircraft research and technology 

demonstration programme
OJ C 19, 20.1.2001

N 656/1999 4.10.2000 Partnership development OJ C 380, 30.12.2000
N 655/1999 4.10.2000 Property for business OJ C 380, 30.12.2000
N 473/2000 18.10.2000 Link collaborative research
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3. Interim decisions requiring the Member State to supply the information 
needed by the Commission

Belgium

Germany

Spain

4. Aid cases in which the Commission initiated proceedings under Article 88(2) 
of the EC Treaty in respect of all or part of the measure

Belgium

Finland

France

Germany

NN 73/2000 29.11.2000 Aid to Verlipack 

NN 16/2000 29.3.2000 Pollmeier GmbH
NN 135/1999 13.6.2000 Graf von Henneberg Porzellan GmbH, Ilmenau/Thuringia OJ C 272, 23.9.2000
NN 81/1998 13.6.2000 Aid to Saalfelder Hebezeugbau, GmbH, Thuringia OJ C 27, 27.1.2001
NN 23/2000 12.7.2000 Aid to Klausner Nordic Timber GmbH & Co. Kg (KNT) 

Wismar — Germany
C 41/1999 12.7.2000 Aid to Efbe Verwaltungs GmbH & Co Management KG Lintra 

Beteiligungsholding GmbH
NN 40/1998 21.12.2000 Aid to Zeitzer Maschinen-, Anlagen, Geräte Zemat GmbH, 

Saxony-Anhalt

NN 61/2000 12.7.2000 Aid to shipbuilding — further restructuring of public yards in 
Spain

N 457/1999 (C 29/2000) 3.5.2000 Aid to Ford Werke AG Fabrieken, Genk OJ C 217, 29.7.2000

NN 158/1999 (C 21/2000) 29.3.2000 Investment aid to Ojala-Yhtymä Oy, Haapajärvi OJ C 162, 10.6.2000
NN 144/1999 (C 23/2000) 29.3.2000 Aid to Ojala-Yhtymä Oy:lle (Piippola) OJ C 278, 30.9.2000

NN 38/2000 (C 53/2000) 20.9.2000 Aid to MDPA (Mines de Potasse d’Alsace) OJ C 37, 3.2.2001
NN 28/2000 31.10.2000 Tax-free provisions for setting up establishments abroad 

(Article 39 octies A to D of the General Tax Code) — 
ECSC steel

N 941/1996 29.11.2000 Tax exemption for biofuels

N 769/1999 (C 1/2000) 18.1.2000 Aid to Philipp Holzmann AG OJ C 110, 15.4.2000
NN 93/1999 (C 6/2000) 2.2.2000 Kvaerner Warnow Werft excess payment

of restructuring aid
OJ C 134, 13.5.2000

NN 112/1999 (C 10/2000) 15.2.2000 Aid to Stamag Stahl und Maschinenbau AG OJ C 110, 15.4.2000
NN 5/1999 (C 9/2000) 15.2.2000 Second privatisation of Kataleuna GmbH Catalysts OJ C 142, 20.5.2000
NN 147/1998 (C 19/2000) 14.3.2000 Technische Glaswerke Ilmenau, GmbH OJ C 217, 29.7.2000
N 590/1999 11.4.2000 State aid to Bell Flavors & Fragrances Duft und Aroma 

GmbH
NN 52/1999 (C 28/2000) 11.4.2000 Aid to Hirschfelder Leinen und Textil GmbH (Hiltex) OJ C 272, 23.9.2000
NN 84/1998 (C 27/2000) 11.4.2000 Deckel Maho Seebach OJ C 217, 29.7.2000
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Italy

Netherlands

Portugal

Spain

NN 38/1999 (C 31/2000) 16.5.2000 Aid to Neue Harzer Werke GmbH Blankenburg, Saxony-
Anhalt

OJ C 301, 21.10.2000

NN 135/1999 13.6.2000 Graf von Henneberg Porzellan GmbH 
(Ilmenau/Thuringia)

NN 81/1998 (C 35/2000) 13.6.2000 Aid to Saalfelder Hebezeugbau, GmbH, Thuringia OJ C 27, 27.1.2001
NN 126/1999 (C 39/2000) 12.7.2000 Aid to Landtechnik Schönebeck GmbH OJ C 278, 30.9.2000
NN 44/1998 (C 38/2000) 12.7.2000 Rescue and restructuring aid for Ilka Mafa Kältetechnik 

GmbH
OJ C 278, 30.9.2000

N 153/2000 26.7.2000 Asset deal between SKL Motoren und Systemtechnik 
and MTU (SKL — M/MTU asset deal)

NN 56/1998 (C 44/2000) 26.7.2000 Aid to SKL Motoren- und Systemtechnik GmbH OJ C 27, 27.1.2001
NN 80/1999 (C 52/2000) 20.9.2000 KHK Verbindetechnik GmbH Brotterode OJ C 27, 27.1.2001
NN 142/1999 15.11.2000 Thüringen Porzellan GmbH (Kahla/Thuringia)
NN 40/1998 21.12.2000 Aid to Zeitzer Maschinen-, Anlagen, Geräte Zemat 

GmbH (Saxony-Anhalt)

N 792/1999 (C 16/2000) 1.3.2000 Regional aid map 2000–06 OJ C 175, 24.6.2000
N 166/1999 (C 11/2000) 1.3.2000 Investment aid to RIVIT SpA, non-ECSC steel OJ C 142, 20.5.2000
N 736/1999 (C 17/2000) 14.3.2000 Aid to Solar Tech srl OJ C 142, 20.5.2000
NN 1/2000 (C 42/2000) 19.7.2000 State aid to cableway installations in the Province of 

Bolzano
OJ C 27, 27.1.2001

N 670/1999 (C 41/2000) 19.7.2000 Aid to Iveco 99 OJ C 27, 27.1.2001
N 106/1999 (C 45/2000) 26.7.2000 Environmental aid to Ferriere Nord SpA OJ C 315, 4.11.2000
N 125/1998 (C 47/2000) 26.7.2000 Aid to Ilva Lamiere e Tubi srl and Siderumbra OJ C 315, 4.11.2000
NN 70/2000 (C 54/2000) 4.10.2000 Tax measures for banks and banking foundations OJ C 44, 10.2.2001

N 234/1999 18.1.2000 Development aid to Indonesia
N 233/1999 (C 3/2000) 18.1.2000 Development aid to Indonesia OJ C 101, 8.4.2000
C 4/2000 2.2.2000 Aid to 10 manure processing companies/BPM aid 

scheme
OJ C 272, 23.9.2000

NN 53/1999 2.2.2000 Aid to 10 manure processing companies/BPM aid 
scheme

N 532/1999 (C 12/2000) 1.3.2000 Development aid for China OJ C 148, 27.5.2000
N 129/2000 (C 22/2000) 29.3.2000 State aid to manure transport companies OJ C 175, 24.6.2000
N 766/1999 (C 30/2000) 16.5.2000 Bova — Netherlands — Peru OJ C 301, 21.10.2000
NN 157/1999 (C 57/2000) 18.10.2000 Aid to Nolte BV (Valmont Nederland) OJ C 37, 3.2.2001

NN 60/2000 (C 37/2000) 28.6.2000 Review of the Madeira free zone scheme OJ C 301, 21.10.2000

C 68/1997 (C 5/2000) 18.1.2000 Sniace SA OJ C 110, 15.4.2000
NN 146/1998 (C 20/2000) 29.3.2000 Aid to Sniace SA OJ C 162, 10.6.2000
NN 143/1999 (C 33/2000) 16.5.2000 Aid to Fesa-Enfersa group (Fertiberia SA) OJ C 315, 4.11.2000
NN 61/2000 (C 40/2000) 12.7.2000 Aid to shipbuilding — further restructuring of public 

yards in Spain
OJ C 328, 18.11.2000

NN 24/1999 (C 49/2000) 17.8.2000 Santana Motor OJ C 328, 18.11.2000
NN 83/2000 (C 60/2000) 31.10.2000 Tax aid in the form of exemption from corporation tax 

for certain newly established firms in the Province of 
Vizcaya

OJ C 37, 3.2.2001
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Sweden

United Kingdom

5. Aid cases in which the Commission initiated proceedings under Article 6(5) 
of Decision 2496/96/ECSC in respect of all or part of the measure

Austria

Germany

Italy

6. Aid cases in which the Commission extended proceedings under Article 88(2) 
of the EC Treaty in respect of all or part of the measure

Italy

Spain

NN 82/2000 (C 59/2000) 31.10.2000 Tax aid in the form of exemption from corporation tax 
for certain newly established firms in the Province of 
Guipuzcoa

OJ C 37, 3.2.2001

NN 81/2000 (C 58/2000) 31.10.2000 Tax aid in the form of exemption from corporation tax 
for certain newly established firms in the Province of 
Alava

OJ C 37, 3.2.2001

N 718/1999 (C 2/2000) 18.1.2000 Measures to improve the indoor environment OJ C 110, 15.4.2000
N 638/1999 (C 15/2000) 1.3.2000 Modified reduced social contributions aid scheme OJ C 184, 1.7.2000

N 563/1999 (C 46/2000) 26.7.2000 Viridian Growth Fund (Northern Ireland) OJ C 266, 16.9.2000
N 491/2000 (C 51/2000) 20.9.2000 Nissan MM (Micra) project OJ C 310, 28.10.2000
N 334/2000 (C 56/2000) 18.10.2000 Regional venture capital funds OJ C 27, 27.1.2001

N 215/1999 (C 24/2000) 11.4.2000 Voest Alpine Stahl Linz GmbH — investment aid for 
water purification facilities

OJ C 190, 8.7.2000

N 41/2000 (C 34/2000) 13.6.2000 Environmental aid to Stahlwerke Bremen OJ C 310, 28.10.2000
NN 69/2000 (C 43/2000) 19.7.2000 Georgsmarienhütte GmbH — management service 

agreement with BvS and Gröditzer Stahlwerke
OJ C 3, 6.1.2001

N 589/1999 (C 13/2000) 1.3.2000 Aid to Lucchini, Lovere SpA OJ C 148, 27.5.2000
N 588/1999 (C 13/2000) 1.3.2000 Aid to Lucchini, Mura SpA OJ C 148, 27.5.2000
N 587/1999 (C 13/2000) 1.3.2000 Aid to Acciaierie e Ferriere Beltrame, S. Giorgio di 

Nogaro SpA 
OJ C 148, 27.5.2000

N 586/1999 (C 13/2000) 1.3.2000 Aid to Acciaierie e Ferriere Beltrame, Vicenza SpA OJ C 148, 27.5.2000
N 585/1999 (C 13/2000) 1.3.2000 Acciaierie e Ferriere Leali SpA OJ C 148, 27.5.2000
N 749/1999 (C 25/2000) 11.4.2000 Environmental aid to Lucchini SpA and Siderpotenza 

SpA, ECSC steel
OJ C 184, 1.7.2000

N 145/1999 (C 25/2000) 11.4.2000 Environmental aid to Lucchini SpA and Siderpotenza 
SpA, ECSC steel

OJ C 184, 1.7.2000

C 64/1998 3.5.2000 Yearly grants to Istituto Poligrafico e Zecca dello Stato OJ C 272, 23.9.2000

C 33/1998 13.6.2000 New capital contribution to Babcock Wilcox SA (BWE) OJ C 232, 12.8.2000
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7. Aid cases in which the Commission reopened proceedings under Article 88(2) 
of the EC Treaty in respect of all or part of the measure

Spain

8. Cases in which the Commission terminated proceedings 
under Article 88(2) of the EC Treaty having found that there was no aid 
element within the meaning of Article 87(1) of the EC Treaty

France

Germany

Spain

9. Cases in which the Commission considered that the aid was compatible 
with the common market and terminated proceedings under Article 88(2) 
of the EC Treaty by way of a positive final decision

Austria

Finland

Germany

Italy

C 9/1995 18.1.2000 Steel aid (ECSC) to Tubacex OJ C 110, 15.4.2000

C 39/1998 11.4.2000 Aid from EdF to firms in the paper industry
C 14/1999 3.5.2000 Tasq State aid
C 45/1999 4.10.2000 Investment aid to Myriad (Fafer de Maubeuge), ECSC steel OJ C 27, 27.1.2001

C 56/1998 16.5.2000 Tax-free depreciation reserve for start-ups
C 21/1999 13.6.2000 Kali und Salz GmbH OJ L 44, 15.2.2001

C 5/2000 20.9.2000 Sniace SA OJ L 11, 16.1.2001
C 9/1995 31.10.2000 Steel aid (ECSC) to Tubacex OJ L 52, 22.2.2001

C 61/1998 19.7.2000 Aid to Lenzing Lyocell GmbH & Co KG OJ L 38, 8.2.2001

C 23/2000 21.12.2000 Aid to Ojala-Yhtymä Oy:lle (Piippola)

C 18/1999 18.1.2000 Aid to Linde AG, Saxony-Anhalt OJ L 211, 22.8.2000
C 61/1997 14.3.2000 Aid to Elpro AG (Berlin) OJ L 229, 9.9.2000
C 66/1998 29.3.2000 Kvaerner Warnow Werft GmbH — excess of capacity limitation OJ L 156, 29.6.2000
C 30/1998 13.6.2000 Aid to Wildauer Kurbelwelle GmbH OJ L 287, 14.11.2000
C 20/1998 26.7.2000 Aid to the Sican group and project partners for R & D 

in microelectronics
OJ L 18, 19.1.2001

C 15/1998 21.12.2000 Kranbau Köthen GmbH

C 5/1999 12.7.2000 Aid to Fiat Auto SpA — Mirafiori Carrozzeria plant OJ L 13, 17.1.2001
C 16/2000 20.9.2000 Regional aid map 2000–06
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Netherlands

Portugal

10. Cases in which the Commission considered, subject to certain reservations, 
that the aid was compatible with the common market and terminated proceedings 
under Article 88(2) of the EC Treaty by way of a conditional final decision

Germany

Netherlands

11. Cases in which the Commission considered that the aid was incompatible 
with the common market and terminated proceedings under Article 88(2) 
of the EC Treaty by way of a negative or partly negative decision

Belgium

France

Germany

C 17/2000 15.11.2000 Aid to Solar Tech srl
C 25/2000 21.12.2000 Environmental aid to Lucchini SpA and Siderpotenza, ECSC 

steel

C 3/2000 13.12.2000 Development aid to Indonesia

C 78/1999 28.6.2000 Regional aid map 2000–06 OJ L 297, 24.11.2000

C 47/1999 14.3.2000 New delimitation of assisted areas ‘Joint action programme’ 
improvement of regional economic structures 2000–03

C 70/1997 13.12.2000 Aid to Sket Walzwerkstechnik GmbH

C 18/1998 18.10.2000 Océ — development of colour ink-jet printers

C 37/1993 29.3.2000 Article 29 of the Walloon decree of 25 June 1992 OJ L 191, 27.7.2000
C 40/1999 4.10.2000 Aid to Verlipack 

C 29/1999 21.6.2000 Manufacture Corrézienne de Vêtements SA OJ L 293, 22.11.2000
C 38/1998 12.7.2000 Aid to the Kimberly Clark/Scott group

C 18/1999 18.1.2000 Aid to Linde AG, Saxony-Anhalt
C 46/1999 15.2.2000 Kvaerner Warnow Werft — exceeding of capacity limitation 

in 1997
OJ L 120, 20.5.2000

C 26/1999 15.2.2000 Aid to Dessauer Geräteindustrie GmbH (DGI), Saxony-Anhalt OJ L 1, 4.1.2001
C 36/1999 23.2.2000 Korn Fahrzeuge und Technik GmbH OJ L 295, 23.11.2000
C 45/1997 11.4.2000 System Microelectronic Innovation GmbH, Frankfurt/Oder OJ L 238, 22.9.2000
C 42/1998 21.6.2000 CDA Compact Disc Albrechts GmbH, Albrechts OJ L 318, 16.12.2000
C 20/1998 26.7.2000 Aid to the Sican group and project partners for R & D in 

microelectronics
C 56/1997 21.12.2000 Aid to Zeuro Möbelwerk GmbH, Thuringia
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Italy

Netherlands

Sweden

12. Cases in which the Commission considered that the aid was incompatible 
with the common market and terminated proceedings under Article 6(5) 
of Decision 2496/96/ECSC by way of a negative or partly negative decision

Belgium

Germany

Italy

Spain

13. Aid cases in which the Commission terminated proceedings under Article 88(2) 
of the EC Treaty after the Member State withdrew the proposed measure

Belgium

France

C 26/1998 2.2.2000 Aid for cooperatives OJ L 129, 30.5.2000
C 8/1999 15.2.2000 Aid to Fiat Auto SpA — Rivalta plant OJ L 117, 18.5.2000
C 68/1999 16.5.2000 Urgent measures for the extraordinary administration of large 

firms in difficulty
C 34/1999 21.6.2000 Recapitalisation of Siciliana Acque Minerali srl OJ L 272, 25.10.2000
C 5/1999 12.7.2000 Aid to Fiat Auto SpA — Mirafiori Carrozzeria plant
C 27/1997 12.7.2000 Application of the Fantozzi Act to the motor vehicle, 

shipbuilding and synthetic fibres industries 
OJ L 279, 1.11.2000

C 17/2000 15.11.2000 Aid to Solar Tech srl

C 4/2000 13.12.2000 Aid to 10 manure-processing companies/BPM aid scheme

C 15/2000 21.12.2000 Modified reduced social security contributions aid scheme

C 57/1999 15.2.2000 Environmental aid to Sidmar OJ L 129, 30.5.2000
C 76/1999 15.11.2000 Employment aid to Cockerill Sambre SA — ECSC steel

C 10/1999 28.6.2000 Aid to Salzgitter AG, Preussag Stahl AG and the group’s 
steelmaking subsidiaries, SAG

OJ L 323, 20.12.2000

C 13/2000 29.11.2000 Environmental aid to ECSC steel companies

C 57/1997 31.10.2000 Spanish corporate tax laws

C 58/1999 1.3.2000 Regional aid map 2000–06 OJ C 322, 11.11.2000
C 29/1998 14.3.2000 Aid to Hermes Railtel NV (HER)
C 29/2000 31.10.2000 Aid to Ford Werke AG Fabrieken in Genk

C 59/1999 1.3.2000 Regional aid map 2000–06 OJ C 134, 13.5.2000
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Germany

Netherlands

Sweden

United Kingdom

14. Aid cases which the Commission decided to refer to the Court of Justice 
under the second subparagraph of Article 88(2) of the EC Treaty

Germany

Italy

15. Other Commission decisions

Belgium

Finland

France

Germany

C 26/2000 20.9.2000 State aid to Bell Flavors & Fragrances Duft und Aroma GmbH
C 10/2000 15.11.2000 Aid to Stamag Stahl und Maschinenbau AG

C 66/1999 30.5.2000 Regional aid map 2000–06 OJ C 27, 27.1.2001

C 2/2000 12.7.2000 Measures to improve the indoor environment OJ L 295, 23.11.2000

C 79/1999 20.9.2000 State aid to Rover Longbridge OJ C 19, 20.1.2001

C 64/1997 11.4.2000 Westdeutsche Landesbank Girozentrale OJ L 150, 23.6.2000

C 49/1998 29.11.2000 Employment aid: Articles 15 and 26 of Law No 196/97 — Treu 
package

N 799/1999 18.10.2000 Regional aid map for Belgium (2000–06)
C 40/1999 6.12.2000 Aid to Verlipack 

Piippola C 23/2000 30.5.2000 Aid to Ojala-Yhtymä Oy:lle
N 746d/1999 30.5.2000 Aid to Business Act 2000–06 — SME 

management 
OJ C 315, 4.11.2000

N 125/2000 13.12.2000 Aid to Business Act — aid to a real property 
corporation or a municipality

C 38/1998 20.7.2000 Aid to the Kimberly Clark/Scott group

N 533/1999 3.5.2000 Guidelines on promotion of innovative pilot 
projects for use of solar energy

C 21/1999 20.9.2000 Kali und Salz GmbH
N 16/2000 4.10.2000 Aid to Filmotec GmbH, Saxony-Anhalt
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Ireland

Netherlands

Spain

Sweden

D — List of State aid cases in other sectors

1. In the agricultural sector

1.1. Cases in which the Commission found, without opening a formal investigation,
that there was no aid element within the meaning of Article 87(1) of the EC Treaty

Finland

Ireland

Italy

Netherlands

Spain

Dublin C 1/1999 8.6.2000 State aid to non-residential building tenants in 
the Custom House Docks Area (CHDA)

OJ L 260, 14.10.2000

N 324/1999 4.10.2000 Western Investment Fund

C 4/2000 11.4.2000 Aid to 10 manure processing companies/BPM 
aid scheme

C 3/1999 26.7.2000 Publicly-owned shipyards — exceeding of 
approved volume of aid

Valencia N 739/1999 29.11.2000 Aid to the domestic trade sector

N 4/2000 24.5.2000 Small-scale electricity production

 N 264/2000 20.9.2000 Aid to agriculture OJ C 322, 11.11.2000
 N 97/2000 20.9.2000 Investment in farms OJ C 322, 11.11.2000
 N 160/2000 20.9.2000 Aid to young farmers OJ C 322, 11.11.2000

N 6/2000 19.7.2000 Western Development Fund OJ C 284, 7.10.2000 

 N 164/2000 12.7.2000 Floramiata SpA OJ C 258, 9.9.2000 
Bolzano NN 76/2000 4.10.2000 Measures to assist stockfarming and promote the 

quality and hygiene standards of milk products
OJ C 334, 25.11.2000

Veneto N 439/2000 31.10.2000 Aid to agriculture and the food industry  

 NN 137/1999 2.2.2000 Research into quality criteria for bakery products OJ C 78, 18.3.2000
 NN 65/2000 18.10.2000 Various measures in the tree nursery sector 

financed through parafiscal charges
OJ C 354, 9.12.2000 

Asturias NN 24/2000 21.12.2000 Meat quality OJ C 71, 3.3.2001
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1.2. Measures which the Commission considered compatible with the common market 
without opening a formal investigation under Article 88(2) of the EC Treaty

Austria

Belgium

Denmark

Finland

Upper Austria N 392/1999 10.3.2000 Measures to promote village and city 
development

OJ C 110, 15.4.2000 

Lower Austria N 574/1999 4.8.2000 Quality of milk and milk products  
Vienna N 266/2000 25.9.2000 Gherkin viruses OJ C 310, 28.10.2000
Upper Austria N 10/2000 18.10.2000 Aid for manure application machinery OJ C 328, 18.11.2000
 N 536/2000 30.10.2000 Losses due to drought (2000) OJ C 345, 2.12.2000
Burgenland N 329/2000 8.11.2000 Premium for cows for breeding purposes OJ C 354, 9.12.2000 
 N 519/2000 27.11.2000 Aid for marketing products OJ C 380, 30.12.2000
Lower Austria N 119/2000 12.12.2000 Improvement of cattle breeding OJ C 11, 13.1.2001

Flanders N 398/1999 11.1.2000 Aid to farms and horticulture undertakings OJ C 46, 19.2.2000
 NN 141/1999 18.1.2000 Dioxin — compensation for certain foodstuffs of 

animal origin
OJ C 78, 18.3.2000

Wallonia N 770/1999 18.1.2000 Aid to businesses affected by the dioxin crisis OJ C 71, 11.3.2000
 N 83/2000 24.5.2000 Dioxin — additional aid OJ C 175, 24.6.2000
Flanders N 7/2000 5.7.2000 Flemish products promotion fund OJ C 225, 5.8.2000
 N 303/2000 28.7.2000 Aid to the animal feed industry following the 

dioxin crisis
OJ C 252, 2.9.2000

Flanders N 84/2000 28.7.2000 Dioxin — aid for PCB tests for manure OJ C 252, 2.9.2000
 N 229/2000 30.11.2000 Computerisation of farm holdings  
Wallonia N 630/2000 18.12.2000 Start-up aid for young farmers OJ C 19, 20.1.2001
 N 565/2000 27.12.2000 Contributions and payments to the budget fund 

for raw materials
OJ C 27, 27.1.2001

 N 270/1999 18.1.2000 Amendment of the parafiscal pig production levy 
fund scheme

OJ C 78, 18.3.2000

 N 282/1999 21.2.2000 Aid for certification of seeds OJ C 88, 25.3.2000
 N 245/2000 12.7.2000 Agrimonetary aid  
 N 195/2000 23.8.2000 Compensation for storm damage incurred in 

December 1999
OJ C 272, 23.9.2000

 N 214/2000 31.8.2000 Damage to fruit trees OJ C 284, 7.10.2000
 N 134/2000 12.12.2000 Aid to combat salmonella OJ C 11, 13.1.2001
 N 122/2000 21.12.2000 Aid to ecological farming OJ C 27, 27.1.2001

 N 741/1999 18.1.2000 Transitional agrimonetary aid — fibre flax 
scheme

OJ C 71, 11.3.2000

 N 702/1999 26.1.2000 Aid for early retirement from farming  
 N 80/2000 14.3.2000 Aid under Art. 141 of the Act of Accession OJ L 130, 31.5.2000
Åland N 222/1998 11.4.2000 Low-interest loan scheme for farmers OJ C 169, 17.6.2000
 N 65/2000 20.6.2000 Aid for early retirement OJ C 210, 22.7.2000
 N 44/2000 26.7.2000 Reindeer husbandry OJ C 266, 16.9.2000
 N 59/2000 11.8.2000 Marketing of agricultural products  
 N 160/2000 20.9.2000 Aid to young farmers OJ C 322, 11.11.2000
 N 264/2000 20.9.2000 Aid to the agricultural sector OJ C 322, 11.11.2000
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France

Germany

 N 97/2000 20.9.2000 Investment in farms OJ C 322, 11.11.2000
 N 43/2000 21.12.2000 Reindeer husbandry OJ C 60, 24.2.2001

 N 592/1999 18.1.2000 Aid to the milling industry OJ C 71, 11.3.2000
 NN 96/1995 11.4.2000 Aid to the National Forestry Office OJ C 169, 17.6.2000
 N 30/2000 2.5.2000 Aid to improve the quality of pigmeat produced 

in mountain areas
OJ C 162, 10.6.2000

 N 62/2000 3.5.2000 Measures to assist the poultry sector OJ C169, 17.6.2000
 N 92/2000 16.5.2000 Aid on account of storms — Chablis plan OJ C 184, 1.7.2000
 N 188/2000 16.5.2000 Aid for farm holdings as a result of storms OJ C 184, 1.7.2000
 N 528b/1999 26.6.2000 Exceptional depreciation scheme for industrial 

and commercial buildings belonging to SMEs
OJ C 232, 12.8.2000

 N 174/2000 28.7.2000 Aid to sheep farmers OJ C 252, 2.9.2000
 N 458/2000 11.8.2000 Regional Consultancy Assistance Funds  
 N 515/2000 18.10.2000 Extension of parafiscal charges for the National 

Association for Agricultural Development
 

 N 396/2000 18.10.2000 Parafiscal charge for the CTICS OJ C 328, 18.11.2000
 N 186/2000 18.10.2000 Extension of parafiscal charges for Cetiom (inter-

branch technical centre for oilseeds)
OJ C 328, 18.11.2000

 N 514/2000 18.10.2000 Renewal of the parafiscal charge for funding 
certain measures in the cereals sector (FASC)

OJ C 328, 18.11.2000

 N 356/2000 7.11.2000 Aid for the goose-farming sector OJ C 354, 9.12.2000

Brandenburg NN 136/1999 18.1.2000 Promotion of the forest economy OJ C 62, 4.3.2000
 N 369/1999 2.2.2000 Research, development and demonstration 

projects involving raw materials
OJ C 62, 4.3.2000

Bremen NN 128/1999 14.3.2000 Bremer Investitionsgesellschaft benefiting 
Dittneyer KG

OJ C 121, 29.3.2000

Schleswig-Holstein N 473/1999 14.3.2000 Aid for consultancy services OJ C 121, 29.3.2000
Schleswig-Holstein N 86/2000 6.4.2000 Support for nature experience areas OJ C 127, 5.5.2000
Baden-Württemberg N 113/2000 2.5.2000 Forest land — compensation for storm damage OJ C 162, 10.6.2000
Bavaria N 105/2000 2.5.2000 Measures to compensate for storm damage in 

1999
OJ C 162, 10.6.2000

Mecklenburg-Western 
Pomerania

N 452/1999 3.5.2000 Protection and development of wetland areas OJ C 169, 17.6.2000

Mecklenburg-Western 
Pomerania

N 692/1999 16.5.2000 Rescue and restructuring measures for the 
agriculture sector

OJ C 184, 1.7.2000

Schleswig-Holstein NN 113/1999 16.5.2000 Aid to animal breeding  
Lower Saxony N 80/1999 16.5.2000 Projects to safeguard the rural economy OJ C 184, 1.7.2000
Bavaria N 617/1999 30.5.2000 Agricultural investments OJ C 210, 22.7.2000
Saxony-Anhalt N 298/1999 6.6.2000 R & D in agriculture OJ C 190, 8.7.2000
Mecklenburg-Western 
Pomerania

N 196/2000 13.6.2000 Investments in a pectin processing plant OJ C 217, 29.7.2000

 N 187/2000 28.7.2000 Restructuring of forests OJ C 252, 2.9.2000
Schleswig-Holstein N 326/1999 23.8.2000 Aid for rural development OJ C 272, 23.9.2000
 N 206/2000 25.9.2000 Promotion of use of quickly biodegradable 

lubricants based on renewable raw materials in 
machinery used in agriculture and forestry

OJ C 310, 28.10.2000

 NN 23/1997 18.10.2000 Aid for fight against epizootic diseases OJ C 345, 2.12.2000
Brandenburg N 395/2000 27.11.2000 Interest subsidy for short-term loans OJ C 380, 30.12.2000
Mecklenburg-Western 
Pomerania

NN 76/1999 29.11.2000 Measures to combat swine fever OJ C 19, 20.1.2001

 N 743/2000 18.12.2000 Efficiency of agricultural structures OJ C 19, 20.1.2001



274  APPLICATION OF THE COMPETITION RULES IN THE EUROPEAN UNION

COMPETITION REPORT 2000

Greece

Ireland

Italy

Schleswig-Holstein N 690/2000 18.12.2000 Support for organic farming OJ C 19, 20.1.2001
 N 725/2000 21.12.2000 Measures due to the drought in the spring of 

2000
OJ C 27, 27.1.2001

 N 727/2000 21.12.2000 Export of potatoes to Romania OJ C 71, 3.3.2001

 N 633/1999 11.1.2000 Storm damage  
 N 494/1999 11.1.2000 Aid for farmers in the Prefecture of Larisa 

affected by adverse weather conditions
 

 N 495/1999 26.1.2000 Aid for farmers affected by adverse weather 
conditions during the spring of 1999

 

 N 82/1999 10.3.2000 Aid for processing fruit and vegetables OJ C 110, 15.4.2000 
 N 145/2000 10.5.2000 Adverse weather conditions — aid to crop 

farmers
OJ C 169, 17.6.2000 

 N 38/2000 15.5.2000 Aid to stock farmers OJ C 169, 17.6.2000
 N 249/2000 14.12.2000 Aid to the potato sector OJ C 19, 19.1.2001

 N 780/1999 1.3.2000 Aid to the pig sector OJ C 110, 15.4.2000
 N 6/2000 19.7.2000 Western Development Fund OJ C 284, 7.10.2000
 N 363/2000 30.10.2000 Marketing improvement assistance programme 

(MIAP)
OJ C 345, 2.12.2000

 N 263/2000 30.10.2000 Aid to the horticulture sector OJ C 345, 2.12.2000
 N 297/2000 21.11.2000 Development of the potato sector OJ C 371, 23.12.2000
 N 575/2000 13.12.2000 Transitional agrimonetary aid  
 N 296/2000 18.12.2000 Housing/handling for alternative enterprises OJ C 19, 20.1.2001
 N 294/2000 18.12.2000 Improvements in dairy hygiene standards OJ C 19, 20.1.2001

Tuscany N 479/1999 11.1.2000 Quality controls on extra-virgin olive oil  
 N 652/1999 18.1.2000 Equity participation by Itainvest in Granarolo 

Felsinea SpA
OJ C 62, 4.3.2000

Emilia-Romagna N 465/1999 17.2.2000 Development of agricultural products 
and foodstuffs obtained using techniques which 
safeguard the environment and consumer health 

OJ C 78, 18.3.2000

Apulia N 375/1998 17.2.2000 Measures favouring the purchase of agricultural 
property 

OJ C 78, 18.3.2000

Abruzzi N 622/1998 21.2.2000 Short-term loans in the agricultural sector OJ C 88, 25.3.2000
Veneto N 310/1999 22.2.2000 Leader II programme OJ C 88, 25.3.2000
Emilia-Romagna N 600/1999 1.3.2000 Development of agri-food systems OJ C 110, 15.4.2000
 N 794/1999 2.3.2000 Measures to promote agricultural products OJ C 101, 8.4.2000
Emilia-Romagna N 489/1999 2.3.2000 Improvement of agricultural production OJ C 101, 8.4.2000
Tuscany N 9/2000 10.3.2000 Aid to organic farmers to cover the costs 

of checks and certification
OJ C 110, 15.4.2000

Tuscany N 564/1999 10.3.2000 Programme for the protection of local 
endangered breeds

OJ C 110, 15.4.2000

Tuscany N 486/1999 10.3.2000 Economic promotion of agricultural activities OJ C 110, 15.4.2000
Umbria N 439/1999 10.3.2000 Aid to the wine sector OJ C 110, 15.4.2000
Piedmont N 165/1999 14.3.2000 Drainage and irrigation standards OJ C 121, 29.4.2000
Bolzano NN 123/1999 14.3.2000 Premiums for mountain pasturage, regional law 

No 7 of 9 August 1999
OJ C 121, 29.4.2000

Piedmont N 398/1998 22.3.2000 Aid to promote wines OJ C 121, 29.4.2000
Sardinia N 84b/1999 6.4.2000 Standards relating to employment measures and 

the development of a regional production system
OJ C 127, 5.5.2000
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Sicily NN 114a/
1998

11.4.2000 Provisions concerning the Agricultural 
Development Office and other urgent provisions 
for agriculture 

OJ C 169, 17.6.2000

Trento N 733/1999 3.5.2000 Recovery of abandoned farmland OJ C 175, 24.6.2000
 N 560/1999 3.5.2000 Aid to the citrus sector OJ C 169, 17.6.2000
 N 257/1999 3.5.2000 Transitional agrimonetary aid OJ C 169, 17.6.2000
Sardinia N 157/1999 3.5.2000 SADAM-ISZ — RIBS project OJ C 175, 24.6.2000
Sardinia N 67/2000 24.5.2000 Aid to holdings affected by heavy rain OJ C 175, 24.6.2000
Umbria N 546/1999 30.5.2000 Financial measures in the agricultural sector OJ C 210, 22.7.2000
Piedmont N 708/1999 6.6.2000 Replanting of vineyards for the production of 

VQPRD
OJ C 190, 8.7.2000

 N 131/2000 15.6.2000 Aid in the wine distillation sector (AIMA) 
(1997/98 and 1998/99 marketing years)

OJ C 210, 22.7.2000

Tuscany N 690/1999 15.6.2000 Compensation for the slaughtering of bovine 
animals affected by tuberculosis

OJ C 210, 22.7.2000

Marche N 354/2000 26.7.2000 Aid to firms in difficulty  
Lazio N 696/1999 28.7.2000 Three-year agricultural research programme OJ C 252, 2.9.2000
Tuscany N 679/1999 28.7.2000 Aid for the improvement of the genetic quality of 

livestock
OJ C 252, 2.9.2000

 N 339/2000 28.7.2000 Aid in the potato sector OJ C 252, 2.9.2000
Lombardy N 99/2000 28.7.2000 Checks on PDO and PGI products OJ C 252, 2.9.2000
Tuscany N 415/2000 23.8.2000 Economic promotion of agricultural activities OJ C 272, 23.9.2000
 N 163/2000 20.9.2000 Azienda Agricola Boschi project — RIBS 

funding
OJ C 322, 11.11.2000

Veneto N 15/2000 20.9.2000 Aid to tobacco producers OJ C 315, 4.11.2000
 N 550/1999 20.9.2000 Campovita project — RIBS funding OJ C 322, 11.11.2000
Tuscany NN 154/1999 20.9.2000 Regulating wine routes OJ C 322, 11.11.2000
 N 353/2000 25.9.2000 Interbranch agreement in the potato sector OJ C 310, 28.10.2000
Friuli-Venezia Giulia N 120/2000 25.9.2000 Aid to the forestry sector OJ C 310, 28.10.2000
Piedmont N 649/1999 25.9.2000 Alpine pasturing — health risk OJ C 310, 28.10.2000
Bolzano NN 76/2000 4.10.2000 Measures to assist stockfarming and promote the 

quality and hygiene standards of milk products
OJ C 334, 25.11.2000

 N 366/2000 18.10.2000 RIBS — amendment of the Unibon Salumi 
project 

OJ C 328, 18.11.2000

Bolzano N 288/2000 18.10.2000 Promotion of foodstuffs OJ C 328, 18.11.2000
Tuscany NN 66/2000 18.10.2000 Leader II programme OJ C 345 2.12.2000
Veneto N 439/2000 31.10.2000 Aid to agriculture and the food industry  
Bolzano NN 91/2000 15.11.2000 Aid for grubbing up and destroying plants OJ C 380, 30.12.2000
Veneto N 533/2000 27.11.2000 Health measures in the bovine livestock sector OJ C 380, 30.12.2000
Veneto N 130/2000 6.12.2000 Aid in the agricultural and zootechnical sectors OJ C 11, 13.1.2001
 N 74/2000 12.12.2000 Aid in the beekeeping sector OJ C 11, 13.1.2001
Lombardy N 49/2000 12.12.2000 Regional assistance to agriculture OJ C 11, 11.1.2001
 N 738/2000 13.12.2000 Monetary compensatory aid OJ C 52, 17.2.2001
Tuscany N 713/2000 18.12.2000 Programme of promotion of agricultural products 

(2000) 
OJ C 19, 20.1.2001

Bologna N 663/2000 18.12.2000 Improvement of the efficiency of agricultural 
structures 

OJ C 19, 20.1.2001

Sardinia N 554/2000 21.12.2000 Aid for paying insurance premiums OJ C 27, 27.1.2001
Liguria N 511/2000 21.12.2000 Aid to stockbreeders’ associations OJ C 27, 27.1.2001
Valle d’Aosta N 357/2000 21.12.2000 Aid for checks on products with a protected 

designation of origin (PDO)/protected 
geographical indication (PGI)

OJ C 27, 27.1.2001

Emilia-Romagna N 171/2000 21.12.2000 Aid to the food sector OJ C 27, 27.1.2001
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Luxembourg

Netherlands

Portugal

Spain

 N 348/1999 11.4.2000 Safeguarding biological diversity OJ C 169, 17.6.2000
 N 61/2000 20.9.2000 Rural Development Plan 2000–06 OJ C 322, 11.11.2000

 N 545/1999 18.1.2000 Fund for the small-scale application of plant 
protection products

OJ C 71, 13.3.2000

 N 333/1999 2.2.2000 Parafiscal charges financing aid for capacity 
reduction in the pig-slaughtering sector

OJ C 101, 8.4.2000

 N 21/2000 15.2.2000 Liquidation of the Landbouwschap (agricultural 
board)

OJ C 94, 1.4.2000

 N 754/1999 15.2.2000 Modification of parafiscal charges in the forestry 
sector

OJ C 94, 1.4.2000

 N 19/2000 17.3.2000 Environmental aid OJ C 121, 29.3.2000
 N 138/2000 11.4.2000 Parafiscal charges in favour of the fund for the 

promotion of poultry and eggs
OJ C 169, 17.6.2000

 N 20/2000 11.4.2000 Exemption from real-estate taxation for 
cultivation on substrate 

OJ C 169, 17.6.2000

 NN 19/2000 11.4.2000 NAJK projects OJ C 169, 17.6.2000
 N 317/1999 13.4.2000 Environmental aid OJ C 134, 13.5.2000
 N 247/1999 3.5.2000 Environmental investment deduction OJ C 175, 24.6.2000
 N 413/1998 3.5.2000 Takeover by the Productshap voor Vee en Vlees 

of measures run by the Llandbouwschap
 

 N 177/2000 26.7.2000 Livestock farming OJ C 293, 14.10.2000
 N 64/2000 26.7.2000 PANFA scheme OJ C 266, 16.9.2000
 N 122/1999 31.8.2000 Measures to assist the ‘Groene Hart’ area  
 N 409/1999 11.9.2000 Nature and forestry management OJ C 293, 14.11.2000
 N 260/2000 20.9.2000 Exemption from mineral levies for starting and 

expanding enterprises 
OJ C 322, 11.11.2000

 N 267/2000 2.10.2000 Pig breeding OJ C 315, 4.11.2000
 NN 85/2000 18.10.2000 Pig sector  
 NN 84/2000 18.10.2000 Flower bulbs OJ C 354, 9.12.2000
 N 446/2000 31.10.2000 Horticultural seeds OJ C 371, 23.12.2000
 N 535/2000 18.12.2000 Aid in the livestock farming sector OJ C 19, 20.1.2001
 N 726/2000 21.12.2000 Aid for young horticulturists OJ C 27, 27.1.2001
 N 700/2000 21.12.2000 Animal disease control OJ C 71, 3.3.2001

 N 552/1999 1.3.2000 Aid to improve the quality and productivity of 
the pine forest (PINUS project)

OJ C 110, 15.4.2000

Catalonia N 664/1999 11.1.2000 Aid to agri-food enterprises OJ C 46, 19.2.2000
Castile-Leon N 720/1999 31.1.2000 Aid to the potato sector OJ C 62, 4.3.2000
Aragon N 684/1999 10.3.2000 Aid to sheep farmers (Aragonese breed) OJ C 110, 15.4.2000
Aragon N 682/1999 10.3.2000 Improvement of the quality of the food industry OJ C 110, 15.4.2000
Aragon N 674/1999 10.3.2000 Aid to the dairy sector OJ C 110, 15.4.2000
Aragon N 683/1999 6.4.2000 Aid to improve the Pirenaica cattle breed OJ C 127, 5.5.2000
 NN 58/1999 11.4.2000 Aid to pig farming OJ C 169, 17.6.2000
Valencia N 106/2000 2.5.2000 Plant-health measures for fruit plantations 

affected by sharka virus 
OJ C 162, 10.6.2000

 N 175/2000 16.5.2000 Agrimonetary aid OJ C 184, 1.7.2000
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Sweden

United Kingdom 

 N 758/1999 20.6.2000 Aid to compensate for the effects of drought OJ C 210, 22.7.2000
Valencia N 88/2000 14.7.2000 Aid for health protection groups OJ C 237, 19.8.2000
Extremadura N 413/1999 14.7.2000 Improvement of the marketing of agricultural 

products
OJ C 237, 19.8.2000

Asturias N 243/2000 28.7.2000 Aid to purchase agricultural equipment OJ C 252, 2.9.2000
Asturias N 242/2000 28.7.2000 Aid to producer groups (2000) OJ C 252, 2.9.2000
 N 570/1999 1.8.2000 Aid to stockfarming OJ C 252, 2.9.2000
Murcia N 436/2000 23.8.2000 Aid for the introduction of quality assurance 

programmes
OJ C 272, 23.9.2000

Balearic Islands N 192/2000 23.8.2000 Aid to promote citrus fruit OJ C 272, 23.9.2000
Extremadura N 48/2000 23.8.2000 Aid for the sheepmeat and goatmeat sector OJ C 272, 23.9.2000
Canary Islands N 453/2000 25.9.2000 Aid to promote the marketing of potatoes OJ C 310, 28.10.2000
Castile-Leon N 454/2000 2.10.2000 Aid to assist livestock holdings OJ C 315, 4.11.2000
Murcia N 169/2000 2.10.2000 Aid for organising and attending stockbreeding 

fairs 
OJ C 315, 4.11.2000

Murcia N 274/2000 18.10.2000 Aid to promote the quality of foodstuffs OJ C 328, 18.11.2000
Cantabria N 273/2000 18.10.2000 Aid to cover losses suffered as a result of bad 

weather in December 1999
OJ C 328, 18.11.2000

Cantabria N 255/2000 18.10.2000 Animal health  
Cantabria N 254a/2000 18.10.2000 Farm insurance OJ C 328, 18.11.2000
 N 179/2000 18.10.2000 Aid to the dairy sector OJ C 328, 18.11.2000
Canary Islands N 178/2000 18.10.2000 Aid to the dairy sector OJ C 328, 18.11.2000
Valencia N 87a/2000 18.10.2000 Food quality OJ C 328, 18.11.2000
Murcia N 552/2000 7.11.2000 Aid to stockfarming OJ C 354, 9.12.2000
Canary Islands N 452/2000 7.11.2000 Plant health measures for potatoes OJ C 354, 9.12.2000
Castile-La Mancha N 348/2000 7.11.2000 Aid to improve the processing of agricultural 

products
OJ C 354, 9.12.2000

 N 272/2000 7.11.2000 Aid to purchase livestock OJ C 354, 9.12.2000
Asturias N 256/2000 12.12.2000 Aid to introduce new machine and agricultural 

equipment technology
OJ C 11, 13.1.2001

Murcia N 154b/2000 12.12.2000 Aid for restructuring SMEs involved in the 
processing of agricultural products

OJ C 11, 13.1.2001

Asturias N 399/2000 21.12.2000 Aid for plant health protection OJ C 27, 27.1.2001
Madrid N 610/2000 27.12.2000 Aid to assist beekeepers and poultry farmers OJ C 27, 27.1.2001

 N 691/1999 11.4.2000 Transitional agrimonetary aid — arable area 
scheme

OJ C 169, 17.6.2000

 N 251/2000 15.11.2000 Agrimonetary aid OJ C 380, 30.12.2000
 N 709/2000 13.12.2000 Transitional agrimonetary aid OJ C 27, 27.1.2001

 N 771/1999 2.2.2000 Milk Development Council OJ C 78, 18.3.2000
 N 688/1999 2.2.2000 Home-Grown Cereals Authority OJ C 62, 4.3.2000

N 629/1999 2.2.2000 Agriculture development scheme 1999 OJ C 62, 4.3.2000
 N 628/1999 2.5.2000 Organic farming scheme OJ C 162, 10.6.2000
 N 200/2000 30.5.2000 Agrimonetary aid 2000 OJ C 210, 22.7.2000
Orkney Islands N 170/2000 6.6.2000 Council emergency weather aid scheme OJ C 190, 8.7.2000
 N 201/2000 13.6.2000 Agrimonetary aid — beef and sheep schemes OJ C 217, 29.7.2000
 N 281/2000 4.8.2000 Farm Waste Grant scheme  
 N 199/2000 31.8.2000 Countryside stewardship scheme  
 N 513/2000 20.9.2000 Transitional agrimonetary compensation farm 

woodland premium scheme
OJ C 315, 4.11.2000



278  APPLICATION OF THE COMPETITION RULES IN THE EUROPEAN UNION

COMPETITION REPORT 2000

1.3. Interim decisions requiring the Member State to supply the information needed 
by the Commission

Italy

1.4. Aid cases in which the Commission initiated proceedings under Article 88(2) 
of the EC Treaty in respect of all or part of the measure

Denmark

Germany

Italy

Netherlands

1.5. Cases in which the Commission terminated proceedings under Article 88(2) 
of the EC Treaty having found that there was no aid element 
within the meaning of Article 87(1) of the EC Treaty

Greece

Italy

 N 241/2000 18.10.2000 Aid to small agricultural businesses  
 NN 95/2000 18.10.2000 Animal welfare measures in relation to classical 

swine fever
OJ C 349, 2.12.2000

 N 168/2000 13.12.2000 Restructuring of the pigmeat sector OJ C 52, 17.2.2001
 N 703/2000 21.12.2000 Agrimonetary aid OJ C 71, 3.3.2001

NN 57/2000 30.5.2000 Italgrani SpA

 NN 127/1999 
(C 18/2000)

14.3.2000 Aid to transport undertakings on the island of 
Samsø

 

Bavaria N 548/1998 
(C 8/2000)

6.3.2000 Aid to vocational training OJ C 142, 20.5.2000

 N 779/1999 
(C 48/2000)

26.7.2000 Improvement of the efficiency of agricultural 
structures 

 

 NN 155/1999 
(C 7/2000)

2.2.2000 Aid in the agricultural sector — draft law (ac 
4781)

OJ C 148, 27.5.2000

 N 50/2000 
(C50/2000)

20.9.2000 Standards for the protection of bergamots and 
bergamot derivatives

OJ C 380, 30.12.2000

 N 613/1999 
(C 14/2000)

1.3.2000 Manure law OJ C 190, 8.7.2000

 NN 132/1999 
(C 32/2000)

16.5.2000 VAMIL regulation OJ C 354, 9.12.2000

C 78/1997 1.3.2000 Reorganisation of dairy cooperative  

C 25/1995 29.3.2000 Agreement to encourage the cultivation and use 
of kenaf for cellulose production
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1.6. Cases in which the Commission considered that the aid was compatible 
with the common market and terminated proceedings under Article 88(2) 
of the EC Treaty by way of a positive final decision

Ireland

Spain

1.7. Cases in which the Commission considered, subject to certain reservations, 
that the aid was compatible with the common market and terminated proceedings 
under Article 88(2) of the EC Treaty by way of a conditional final decision

Italy

1.8. Cases in which the Commission considered that the aid was incompatible 
with the common market and terminated proceedings under Article 88(2) 
of the EC Treaty by way of a negative or partly negative decision

France

Greece

Ireland

Italy

Netherlands 

Portugal

C 44/1999 30.5.2000 Assistance for winter fodder losses
(February 1999)

OJ L 305, 6.12.2000

Balearic Islands C 33/1997 16.5.2000 Aid to Asociación General Agraria Mallorquina SA OJ L 267, 20.10.2000

Marche C 70/1998 3.5.2000 Amendments to the single programming 
document 1994–99 for the Objective 5(b) regions

OJ L 260, 14.10.2000

 C 74/1998 11.4.2000 Aid for pig-farming OJ L 326, 22.12.2000
 C 70/1999 20.9.2000 Aid for the vineyards in Charentes OJ L 17, 19.1.2001

 C 82/1997 1.3.2000 Aid to repay cooperatives’ debts  

 C 7/1998 13.6.2000 Aid to promote the transport of livestock by sea 
to continental Europe

OJ L 263, 18.10.2000

 C 28/1998 11.4.2000 Aid to Centrale del Latte di Roma OJ L 265, 19.10.2000
Sardinia C 24/1999 20.9.2000 Regional law of 4.2.1998 on EAGGF guidance 

expenditure
OJ L 35, 6.2.2001

 C 14/2000 21.12.2000 Manure law OJ L 130, 12.5.2001

 C 31/1999 4.10.2000 Measures in favour of the pig sector OJ L 29, 31.1.2001
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1.9. Aid cases in which the Commission terminated proceedings under Article 88(2) 
of the EC Treaty after the Member State withdrew the proposed measure

Germany

Netherlands

1.10. Other Commission decisions

Germany

Netherlands

Portugal

2. In the fisheries sector

2.1. Cases in which the Commission found, without opening a formal investigation, 
that there was no aid element within the meaning of Article 87(1) of the EC Treaty

France

Spain

2.2. Measures which the Commission considered compatible with the common market 
without opening a formal investigation under Article 88(2) of the EC Treaty

Austria

Denmark

C 48/2000 29.11.2000 Improvement of the efficiency of agricultural 
structures 

 

C 65/1999 12.7.2000 Temporary compensation for the reduction of pig 
rights

 

Mecklenburg-Western 
Pomerania

C 23/1999 21.8.2000 Promotion of agricultural products  

N 177/2000 20.9.2000 Livestock farming OJ C 293, 14.10.2000

N 552/1999 30.5.2000 PINUS project OJ C 110, 15.4.2000

N 530/2000 31.10.2000 Parafiscal charges to finance Ofimer OJ C 354, 9.12.2000

N 508/2000 31.10.2000 Structural aid for fisheries OJ C 354, 9.12.2000

N 403/2000 22.11.2000 Implementation of Community structural 
measures in the fisheries sector

OJ C 380, 30.12.2000

N 497/1999 17.1.2000 Aid for scrapping mussel trawlers
N 227/2000 28.6.2000 Fishermen affected by storms 
N 455/2000 20.11.2000 Aid to fish farming
N 225/2000 27.11.2000 Structural measures — fisheries
N 600/2000 14.12.2000 Draft implementing rules on structural measures 

in the fisheries sector
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Finland

France

Germany

Greece

Ireland

Italy

Netherlands

Portugal

Spain

N 204/2000 21.6.2000 Promotion of fisheries products OJ C 278, 30.9.2000

NN 26/2000 3.5.2000 Compensation for fishermen hit by the storms of 
19.12.1998

OJ C 169, 17.6.2000

NN 86/1999 30.5.2000 Aid to sea fisheries, the wholesale fish trade and 
aquaculture (Côtes d’Armor)

OJ C 202, 15.7.2000

N 215/2000 19.10.2000 Adjustment of fishing capacity OJ C 354, 9.12.2000
Mecklenburg-Western 
Pomerania

N 548/2000 27.10.2000 Aid for the development and fitting-out of 
fishing ports

OJ C 354, 9.12.2000

N 240/2000 20.12.2000 Promotion of investment in marine fisheries OJ C 44, 10.2.2001

N 137/2000 16.6.2000 (Verified) storms in 1999 — fish farming OJ C 210, 22.7.2000

N 500/2000 30.10.2000 Seafood training submeasure OJ C 354, 9.12.2000
N 72/2000 21.12.2000 Western Investment Fund

Tuscany N 394/1999 17.2.2000 Development of aquaculture OJ C 78, 18.3.2000
NN 131/1998 3.5.2000 Accompanying measures: suspension of fishing 

activities
OJ C 169, 17.6.2000

NN 77/1999 30.5.2000 Temporary suspension of fishing activities OJ C 202, 15.7.2000
Sicily NN 6/1999 29.11.2000 Fisheries OJ C 44, 10.2.2001
Friuli-Venezia Giulia N 185/2000 4.12.2000 Shellfish-cleaning enterprises — damage caused 

by mucilage pollution 
OJ C 19, 20.1.2001

N 417/1999 3.1.2000 Amendments to existing aid schemes OJ C 33, 7.2.2000
N 301/2000 7.12.2000 Reduction of fishing effort OJ C 11, 13.1.2001

N 676/1998 18.1.2000 Modernisation and conversion of the fisheries 
sector

OJ C 110, 15.4.2000

N 25/2000 3.5.2000 Temporary suspension of fishing activities due to 
the expiry of the fisheries agreement with 
Morocco

OJ C 169, 17.6.2000

NN 99/2000 18.10.2000 Aid for the temporary suspension of fishing 
activities due to the expiry of the fisheries 
agreement with Morocco

OJ C 11, 13.1.2001

NN 159/1999 18.1.2000 Aid for temporary laying-up for the owners of 
vessels fishing in Moroccan waters and their 
employees

OJ C 110, 15.4.2000

N 90/2000 21.8.2000 Aid for pilot projects in experimental fishing OJ C 272, 23.9.2000
Andalusia N 63/2000 21.8.2000 Temporary suspension of activity by seiners OJ C 272, 23.9.2000
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United Kingdom

2.3. Cases in which the Commission terminated proceedings under Article 88(2) 
of the EC Treaty having found that there was no aid element 
within the meaning of Article 87(1) of the EC Treaty

Italy

2.4. Other Commission decisions

Finland

3. In the transport sector

3.1. Cases in which the Commission found, without opening a formal investigation, 
that there was no aid element within the meaning of Article 87(1) of the EC Treaty

Italy

Spain

3.2. Measures which the Commission considered compatible with the common market 
without opening a formal investigation under Article 88(2) of the EC Treaty

Belgium

NN 64/2000 18.10.2000 Aid for the temporary suspension of fishing 
activities due to the expiry of the fisheries 
agreement with Morocco

N 342/2000 19.10.2000 Aid for training in the fishery sector OJ C 354, 9.12.2000
N 617/2000 4.12.2000 Modernisation of fish processing and marketing 

enterprises
OJ C 3, 6.1.2001

Galicia N 615/2000 4.12.2000 Aid for the renewal and modernisation of the 
fleet

OJ C 3, 6.1.2001

Andalusia N 359/2000 4.12.2000 Improvement and modernisation of the fisheries 
sector

OJ C 44, 10.2.2001

Catalonia N 509/2000 20.12.2000 Structural aid in the fisheries sector OJ C 44, 10.2.2001
Galicia N 673/2000 29.12.2000 Aid for the permanent withdrawal of fishing 

vessels
OJ C 44, 10.2.2001

N 656/2000 29.12.2000 Aid for promotional measures, quality measures 
and the development of new markets for fishery 
products

OJ C 44, 10.2.2001

N 406/2000 29.12.2000 Valencia — structural aid for fisheries and 
aquaculture

OJ C 44, 10.2.2001

N 69/2000 29.5.2000 Infectious salmon anaemia — financial scheme 
aid

OJ C 190, 8.7.2000

C 21/1996 28.6.2000 Aid to SMEs OJ L 259, 13.10.2000

E 17/1995 16.5.2000 Existing aid to aquaculture

Piedmont N 815a/1999 21.12.2000 Investment funds — Campo di intervento 1

N 673/1999 31.3.2000 Asetra OJ C 184, 1.7.2000

N 567/1999 12.7.2000 Walloon aid scheme for inland waterway transport OJ C 284, 7.10.2000
N 142/2000 26.7.2000 State aid for sea transport 
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Denmark

Finland

France

Germany

Greece

Italy

Netherlands

Portugal

Spain

Sweden

United Kingdom

N 441/2000 15.11.2000 Maritime training aid OJ C 380, 30.12.2000

N 33/2000 11.8.2000 Measures in the sea transport sector

N 24/2000 1.3.2000 Air services to Corsica
N 540/2000 4.10.2000 Extension of motorway concessions OJ C 354, 9.12.2000
N 564/2000 18.10.2000 Aid plan for inland waterway carriers for 2000 OJ C 380, 30.12.2000
N 593/2000 7.12.2000 Refunding the maritime part of the trading income tax

NN 124/1999 15.2.2000 Financial contributions 1999 OJ C 110, 15.4.2000
N 180/2000 16.5.2000 Inland waterways — training aid (2000–03) OJ C 184, 1.7.2000

N 541/2000 4.10.2000 Amendment of Olympic Airways’ State aid decision 1999 — 
guarantees

N 755/1999 15.11.2000 Aid for combined transport in the Province of Bolzano
N 508/1999 21.12.2000 CT/Road Bozen I — investment aid 

N 464/1999 29.3.2000 Parking infrastructure OJ C 134, 13.5.2000
N 208/2000 14.9.2000 Public inland terminals OJ C 315, 4.11.2000
N 577/1999 4.10.2000 Subsidy for rail terminals in the port of Rotterdam OJ C 354, 9.12.2000
N 183/2000 18.10.2000 R & D aid in the transport sector OJ C 362, 16.12.2000

N 336/2000 20.9.2000 TAP airline

N 694/1999 16.5.2000 Modernisation of urban and interurban passenger transport 
(Rioja)

OJ C 202, 15.7.2000

N 950/1999 4.10.2000 Aero Transport Internacional

N 819/1999 15.2.2000 Aid to shipping companies — training aid OJ C 88, 25.3.2000

N 790/1999 12.7.2000 Tonnage tax OJ C 258, 9.9.2000
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3.3. Interim decisions requiring the Member State to supply the information needed
by the Commission

Italy

3.4. Aid cases in which the Commission initiated proceedings under Article 88(2) 
of the EC Treaty in respect of all or part of the measure

France

Germany

3.5. Cases in which the Commission considered that the aid was compatible 
with the common market and terminated proceedings under Article 88(2) 
of the EC Treaty by way of a positive final decision

Austria

3.6. Cases in which the Commission considered, subject to certain reservations, 
that the aid was compatible with the common market and terminated proceedings 
under Article 88(2) of the EC Treaty by way of a conditional final decision

Spain

3.7. Cases in which the Commission considered that the aid was incompatible 
with the common market and terminated proceedings under Article 88(2) 
of the EC Treaty by way of a negative or partly negative decision

Netherlands

Spain

3.8. Other Commission decisions

Italy

Spain

C 81/1998 12.7.2000 Measures in favour of the port sector — Articles 24–29 inclusive
C 27/1993 12.7.2000 Measures in favour of labour in the port sector

N 679/2000 (C 65/2000) 13.12.2000 Start-up aid for shipping services OJ C 37, 3.2.2001

NN 102/2000 (C 63/2000) 15.11.2000 Bahntrans GmbH OJ C 52, 17.2.2001

Tyrol C 6/1998 15.2.2000 Tyrol motorway

C 10/1998 19.7.2000 Maritime services involving public service obligations 

C 30/1999 31.10.2000 Combined transport — Rotterdam

C 65/1998 26.7.2000 Renove II
C 32/1993 29.11.2000 Aid to the ferry company Golfo de Vizcaya SA

E 7/1999 1.2.2000 Funiviaria Alto Tirreno SpA

C 10/1998 21.12.2000 Maritime services involving public service obligations
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E — Judgments of the Community courts

1. Court of First Instance

2. Court of Justice

Case Parties Date Publication
T-613/97 Ufex and others v Commission 14.12.2000
T-296/97 Alitalia v Commission 12.12.2000
T-55/99 Confederación Española de Transporte de 

Mercancías v Commission
29.9.2000 Not yet reported

T-184/97 BP Chemicals v Commission 27.9.2000
T-234/95 DSG Dradenauer Stahlgesellschaft v 

Commission
29.6.2000 Not yet reported

T-298/97 
T-312/97 
T-313/97 
T-315/97 
T-600-607/97
T-1/98
T-3-6/98
T-23/98 

Alzetta Mauro and others v Commission 15.6.2000

T–4/97 EPAC v Commission 13.6.2000
T-270/97 EPAC v Commission 13.6.2000
T-46/97 SIC v Commission 10.5.2000
T-72/98 Astilleros Zamacona v Commission 16.3.2000
T-49/97 TAT European Airlines v Commission 17.1.2000

Case Parties Date Publication
C-105/99 
(C-15/98)

Italy v Commission 19.10.2000

C-15/98 Italy v Commission 19.10.2000
C-278/00 Greece v Commission 12.10.2000
C-480/98 Spain v Commission 12.10.2000 Not yet reported
C-288/96 Germany v Commission 5.10.2000 Not yet reported
C-156/98 Germany v Commission 19.9.2000
C-404/97 Commission v Portugal 27.6.2000 Not yet reported
C-332/98 France v Commission 22.6.2000 Not yet reported
C-106/98 P Comité d’entreprise de la société française 

de production and others v Commission
23.5.2000

C-83/98P France v Ladbroke Racing and Commission 16.5.2000 Not yet reported
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IV — INTERNATIONAL

Commission report to the Council and the European Parliament on the application of the Agreements
between the European Communities and the Government of the United States of America and the
Government of Canada regarding the application of their competition laws — 1 January 2000 to
31 December 2000

1. United states

1.1. Introduction

On 23 September 1991, the Commission concluded an agreement with the Government of the United
States of America regarding the application of their competition laws (182) (the ‘1991 Agreement’), the
aim of which is to promote cooperation between the competition authorities. By a joint decision of the
Council and the Commission on 10 April 1995 (183) the agreement was approved and declared applicable.

On 4 June 1998, another agreement, which strengthens the positive comity provisions of the 1991
Agreement, entered into force (184) (the ‘1998 Agreement’), after having been approved by a joint
decision of the Council and the Commission of 29 May 1998.

On 8 October 1996, the Commission adopted the first report on the application of the 1991 Agreement
for the period of 10 April 1995 to 30 June 1996 (185). The second report completes the 1996 calendar year,
covering the period of 1 July 1996 to 31 December 1996 (186). The third report covers the whole calendar
year 1997 (187), the fourth the year 1998 (188) and the fifth the year 1999 (189). The current report concerns
the calendar year from the 1 January 2000 to 31 December 2000. This report should be read in
conjunction with the first report which sets out in detail the benefits, but also the limitations of this kind
of cooperation.

In summary, the 1991 Agreement provides for:

— notification of cases being handled by the competition authorities of one party, to the extent that
these cases concern the important interests of the other party (Article II), and exchange of
information on general matters relating to the implementation of the competition rules (Article III);

— cooperation and coordination of the actions of both parties’ competition authorities (Article IV);

¥182∂ Agreement between the Government of the United States of America and the Commission of the European Communities
regarding the application of their competition laws (OJ L 95, 27.4.1995, pp. 47 and 50).

¥183∂ See OJ L 95, 27.4.1995, pp. 45 and 46.
¥184∂ Agreement between the European Communities and the Government of the United States of America on the application of

positive comity principles in the enforcement of their competition laws, OJ L 173, 18.6.1998, pp. 26–31.
¥185∂ Com(96) 479 final, see XXVIth Report on Competition Policy, pp. 299–311.
¥186∂ Com(97) 346 final, see XXVIth Report on Competition Policy, pp. 312–318.
¥187∂ Com(1998) 510 final, see XXVIIth Report on Competition Policy, pp. 317–327.
¥188∂ Com(1999) 439 final, see XXVIIIth Report on Competition Policy, pp. 313–328.
¥189∂ Com(2000) 618 final, see XXIXth Report on Competition Policy, pp. 319–332.
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— a ‘traditional comity’ procedure by virtue of which each party undertakes to take into account the
important interests of the other party when it takes measures to enforce its competition rules
(Article VI);

— a ‘positive comity’ procedure by virtue of which either party can invite the other party to take, on the
basis of the latter’s legislation, appropriate measures regarding anti-competitive behaviour
implemented on its territory and which affects the important interests of the requesting party
(Article V).

In addition, the 1991 Agreement makes it clear that none of its provisions may be interpreted in a manner
which is inconsistent with legislation in force in the European Union and the United States of America
(Article IX). In particular, the competition authorities remain bound by their internal rules regarding the
protection of the confidentiality of information gathered by them during their respective investigations
(Article VIII).

The 1998 Agreement clarifies both the mechanics of the positive comity cooperation instrument, and the
circumstances in which it can be availed of. In particular, it describes the conditions under which the
requesting party should normally suspend its own enforcement actions and make a referral.

1.2. EU–US cooperation in individual cases during 2000

Cooperation between the Commission, on the one hand, and the Antitrust Division of the United States
Department of Justice (DoJ) and the US Federal Trade Commission (FTC), on the other, further
intensified during the course of the year 2000. Indeed, contacts between Commission officials and their
counterparts at the two US agencies are showing a marked increase in frequency. These contacts range
from detailed case-related discussions to more general, sometimes theoretical, competition policy-related
matters. High-level meetings and contacts also occur with reasonable frequency. The cooperation
continues to be of considerable mutual benefit to both sides, in terms of enhancing our respective
enforcement activity, avoiding unnecessary conflicts or inconsistencies between those enforcement
activities, and in terms of better understanding each other’s competition policy regimes.

1.2.1. Merger cases

During 2000, an unprecedentedly large number of proposed operations were scrutinised simultaneously
on both sides of the Atlantic. With regard to the investigation of these proposed mergers, staff-level
contacts between the Competition DG’s Merger Task Force, on the one hand, and the US DoJ and FTC,
on the other, take place virtually on a daily basis. Of course, cooperation is most effective where the
parties involved agree to permit the EU and US authorities to share the information they provide, by
means of a waiver of their confidentiality rights, and this now frequently occurs.

Transatlantic cooperation during 2000 was particularly intensive with regard to the big ‘new economy’
and multimedia merger cases, notably in the AOL/Time Warner, Time Warner/EMI and MCI
WorldCom/Sprint merger cases. Having obtained waivers from the merging parties, assessment of much
of the substance of the cases was carried out in close cooperation between the agencies. Representatives
from the DoJ (MCI WorldCom/Sprint) and the FTC (AOL/Time Warner, Time Warner/EMI) attended the
oral hearings of the parties intending to merge, and there were regular telephone calls, e-mails, exchanges
of documents, and other contacts between the case teams.

In the AOL/Time Warner and Time Warner/EMI cases, discussion between staff on both sides focused
most closely on the assessment of the effects that the proposed transactions would be likely to have on
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competition in the music markets (e.g. recorded music, music publishing and online distribution through
the Internet). Ultimately, in the light of the objections advanced by the Commission to the proposed
transaction, the Time Warner/EMI deal was terminated and the parties withdrew their notification; the
Commission gave its conditional approval to the AOL/Time Warner merger, subject to the exit of the
German media group Bertelsmann from joint ventures with AOL.

In MCI WorldCom/Sprint, the Commission quickly reached the conclusion that this proposed merger
between two US telecommunications companies would have worldwide effects. The Internet is global in
nature: Internet access and service providers, Internet content providers, end-customers, all demand
universal connectivity to the worldwide web. The Commission had found already in 1998, when it
investigated the merger between WorldCom and MCI, that there is a global market for top-level
(universal) Internet connectivity and that the impact of this merger between these two US companies
affected not only US consumers but also inter alia European Union consumers. In MCI
WorldCom/Sprint, the Commission again found that one of the relevant markets was the top-level
Internet connectivity market. MCI WorldCom/Sprint was the first and to date the only proposed merger
involving a US company to be prohibited by the Commission.

There was also close cooperation between the Commission and the FTC in relation to the Boeing/Hughes
merger. In the end, the Commission cleared the merger after an in-depth investigation and after the
parties’ offer of undertakings which dismissed its earlier concerns that the operation might lead to the
creation or the strengthening of a dominant position on GEO satellites and launch services markets.

The Commission cooperated closely with the FTC in the treatment of the AstraZeneca/Novartis merger
case, in particular so to a find a common solution to the problems identified in the markets for cereal
fungicides and maize herbicides. Cooperation proved particularly useful for both authorities because they
had been offered the same commitment in order to solve competition concerns on different regional
markets. In this particular case of worldwide divestitures of both Novartis’ strobilurin business and
AstraZenaca’s acetochlor products, cooperation between the authorities was needed to ensure that the
final commitments accepted were not contradictory and that the buyer would be acceptable to both
authorities. In fact, in view of the FTC’s request to have a ‘buyer upfront’ for these businesses before
approving the deal, the parties had already started to implement the commitment of looking for a buyer
before the commitment could be finally accepted by the Commission.

In the Alcoa/Reynolds merger case, the case teams on both sides of the Atlantic (Commission and DoJ)
worked closely together; indeed, there was also cooperation between the Commission and the Canadian
and Australian competition authorities. Representatives of the US and Canadian authorities participated
in the oral hearing of the merging parties. The merger was ultimately cleared by the Commission subject
to significant divestitures.

1.2.2. Non-merger cases

During the course of the year, there has been an increased level of contact between the Commission and
the US antitrust agencies in non-merger cases generally. Regarding the so-called B2B market place
‘Covisint’ (a supplier exchange set up by six major manufacturers of automobile spare parts), for
example, the Commission had a number of informal exchanges of view with the FTC case team
investigating the same venture.

With regard to cartel investigations, inter-agency contacts are less frequent. This is explained by the fact
that we are not, under our current cooperation arrangements, able to exchange confidential information in
the absence of express waivers from the source of any information in the agencies’ possession. That
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having been said, cooperation between the EU and United States in cartel matters has improved markedly
over the past year; indeed, contacts between the relevant sections of the Commission and the DoJ have
become commonplace.

1.3. Administrative arrangements on attendance (AAA)

The Commission adopted on 31 March 1999 a text setting forth administrative arrangements between the
competition authorities of the European Communities and of the United States concerning reciprocal
attendance at certain stages of the procedures in individual cases involving the application of their
respective competition rules (190). These arrangements were concluded in the framework of the
agreements between the European Communities and the government of the United States concerning
enforcement of their competition rules, and in particular the provisions regarding coordination of
enforcement activities.

The new administrative arrangements were formally invoked for the first time in December 1999, when
representatives of the US FTC attended the Commission’s oral hearing in the BOC/Air Liquide merger
case. In 2000, representatives from both the US DoJ and FTC attended several oral hearings
(TimeWarner/EMI, AOL/TimeWarner, WorldCom MCI/Sprint, Alcoa/Reynolds), whereas a Commission
official attended for the first time a ‘pitch meeting’ between the DoJ and the merging parties during the
course of the year (WorldCom MCI/Sprint).

1.4. EU–US Mergers Working Group

Following the annual bilateral meeting between the Commission (Competition DG ), the FTC and the
DoJ, held in Brussels on 5 October 1999, it was agreed that a new EU–US Working Group on intensified
transatlantic antitrust cooperation should be set up. 

It was felt that, while EU–US cooperation in merger cases is very successful, there is still scope for
improvement, particularly in view of the current merger wave and the exponential increase in large-scale
cross-border transactions. In the longer term, the working group could be further mandated to study other
competition issues of common concern.

To date, the working group has been focusing its energies on the first topic (remedies). During the course
of last year (2000), there were extensive tri-partite (Commission/DoJ/FTC) discussions, including a
meeting and a number of tele/video-conferences. The deliberations have been mutually beneficial to all
three authorities, and were particularly helpful to the Commission in its preparation of the recently
adopted notice on commitments in merger cases (191). It is expected that the EU–US working group will
proceed to study oligopolistic dominance during 2001.

1.5. Positive comity

The positive comity instrument provided for in Article V of the 1991 Agreement (192) was invoked, for the
first, and so far only, time by the US DoJ in 1997. The DoJ had requested that the Commission
investigate under the EU competition rules possible anticompetitive conduct by four European carriers
(Air France, SAS, Lufthansa and Iberia) that owned or were affiliated with the Amadeus computer

¥190∂ Bulletin EU 3-1999, Competition (18/43); 1999 Report COM(2000) 618 final, p. 5.
¥191∂ Commission notice on remedies acceptable under Council Regulation (EEC) No 4064/89 and under Commission

Regulation (EC) No 447/98, OJ C 68, 2.3.2001. pp.  3–11.
¥192∂ The request was made prior to the conclusion of the 1998 EU–US Positive Comity Agreement.
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reservation system (CRS) in Europe. Sabre, a CRS at the time owned by American Airlines, had
complained to the US DoJ about the allegedly exclusionary behaviour of these Amadeus owners and
affiliates. Following the DoJ request, the Commission launched an investigation and, in 1999, issued a
statement of objections against Air France, on the basis of a small number of the original allegations. The
investigation was concluded successfully in July 2000 (193), after Air France agreed to a code of good
behaviour offering SABRE equivalent terms to those offered to its partly owned CRS Amadeus, as well
as to other CRSs. Sabre had also previously reached similar agreements with SAS and Lufthansa.

Innovative cooperation of this kind heralds the possibility of sensible burden-sharing between agencies
located in different parts of the world. Positive comity, in particular, allows a possible competition
problem to be dealt with by the agency best-placed, notably in terms of fact-finding or the possible
imposition of sanctions, to do so.

1.6. High-level contacts

There were numerous high-level bilateral contacts between the Commission and the relevant US
authorities during the course of 2000: Commissioner Monti paid a first, extensive official visit to
Washington as Competition Commissioner in June, and used the occasion to meet inter alia with key
members of the Administration and Congress figures; the annual Commission/US DoJ/US FTC bilateral
meeting was held in Washington in July; meetings also took place during the course of the year between
the Commission and the US Department of Transportation, the US Federal Communications
Commission and the US Federal Maritime Commission (all of which US authorities have some
responsibility for the management of competition policy issues in their respective sectors).

1.7. Statistical information

a) Number of cases notified by the Commission and by the US authorities

There was a total of 104 notifications made by the Commission between 1 January 2000 and
31 December 2000. The cases are divided into merger and non-merger cases and are listed in Annex 1.

The Commission received a total of 58 notifications from the US authorities during the same period. In
all, 32 were received from the DoJ and 26 from the FTC. A list of these cases is found in Annex 2, again
broken down into merger and non-merger cases.

Merger cases made up the majority of all notifications in both directions. There were 85 merger
notifications made by the Commission and 49 by the US authorities.

The figures given represent the number of cases in which one (or more) notifications took place and not
the total number of individual notifications. Under Article II of the agreement, notifications may be made
at various stages of the procedure and no more than one notification may be made concerning the same
case.

Table 1 sets out in figures the number of cases notified under the 1991 EC–US Agreement during the
period from 1 January 2000 to 31 December 2000. Table 2 sets out in figures the number of cases
notified since 23 September 1991.

¥193∂ See Commission Press Release IP/00/835, 25.7.2000.
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Table 1

CASES NOTIFIED194

Table 2

CASES NOTIFIED

b) Notifications by the Commission to Member States

The text of the interpretative letter sent by the European Communities to the United States as well as the
statement on transparency made by the Commission to the Council on 10 April 1995, provides that the
Commission, after notice to the US competition authorities, will inform the Member State or Member
States, whose interests are affected, of the notifications sent to it by the US antitrust authorities. Thus,
when notifications are received from the US authorities, they are forwarded immediately to the relevant
sections in the Competition DG and at the same time copies are sent to the Member States, if any, whose
interests are affected. Equally, at the same time that the Competition DG makes notifications to the US
authorities, copies are sent to the Member State(s) whose interests are affected.

In most instances, the US authorities also notify the Member States directly, under the OECD
recommendation (195). During the period under review 45, cases were notified to the United Kingdom,
30 to Germany, 19 to France, 12 each to the Netherlands and to Sweden, 6 to Spain, 4 each to Belgium,
Finland and Italy, 3 to Ireland, and 2 each to Austria, Denmark and Luxembourg.

Year No of EC notifications
No of US notifications No of merger notifications

FTC DoJ Total EC US
2000 104 ¥194∂ 26 32 58 85 49

¥194∂ These notifications include a number of cases where the Commission requested information from US companies.

Year No of EC notifications
No of US notifications No of merger notifications

FTC DoJ Total EC US
1991 5 10 2 12 3 9
1992 26 20 20 20 11 31
1993 44 22 18 40 20 20
1994 29 16 19 35 18 20
1995 42 14 21 35 31 18
1996 48 20 18 38 35 27
1997 42 12 24 36 30 20
1998 52 22 24 46 43 39
1999 70 26 23 49 59 39
2000 104 26 32 58 85 49

¥195∂ Revised recommendation of the OECD Council concerning cooperation between Member countries on anti-competitive
practices affecting international trade, adopted 27 and 28 July 1995.
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1.8. Conclusions

The year 2000 witnessed a further intensification of EU–US cooperation in competition matters. In
relation to the treatment of cross-border merger cases in particular, this cooperation has been very close
and fruitful; it has facilitated a growing convergence in the respective EU and US approaches toward the
assessment of the likely anti-competitive effects engendered by such operations. The authorities on the
two sides of the Atlantic are also taking increasingly convergent approaches to the identification and
implementation of remedies, and to post-merger remedy compliance monitoring.

During the course of the year, the EU and US authorities have moreover further strengthened their
contacts with respect to the investigation of non-merger competition issues, and with respect to the
combatting of global cartels in particular. The Commission, DoJ and FTC also continue to maintain an
ongoing dialogue on general competition policy/enforcement issues of common concern.

2. Canada

2.1. Introduction

The EU–Canada Competition Cooperation Agreement is designed to facilitate increased cooperation
between the European Communities and Canada with respect to the enforcement of their respective
competition rules. The agreement was signed at the EU–Canada Summit in Bonn on 17 June 1999 and
entered into force at signature.

In substance, the agreement provides for: (i) the reciprocal notification of cases under investigation by
either authority, where they may affect the important interests of the other party; (ii) the possibility of
coordination by the two authorities of their enforcement activities, as well as of rendering assistance to
each other; (iii) the possibility for one party to request the other to take enforcement action (positive
comity), and for one party to take into account the important interests of the other party in the course of
its enforcement activities (traditional comity); and (iv) the exchange of information between the parties,
while not affecting either party’s confidentiality obligations with respect to such information.
Essentially, it is very similar to the one entered into between the EU and United States in 1991.

2.2. Notifications

a) Number of cases notified by the Commission and by the Canadian authorities

Notifications were made by the Commission in four cases between 17 June 1999 and December 1999,
and nine notifications in the year 2000. The Commission received notifications from the Canadian
Competition Bureau (CCB) in three cases in 1999 and in 10 in 2000.

In tendency, notifications by the Commission concerning merger cases are increasing more rapidly than
for other antitrust cases. This reflects the procedure under the merger regulation whereby, on receipt of a
notification, the Commission publishes a notice of the fact of the notification in the Official Journal.
Main sectors of cooperation were: airlines, aluminium, integrated electronics, telecom networks, TV
cable and content, transportation.

Many of the cases notified during the period under review are still open, particularly matters falling
under Articles 81 and 82 of the EC Treaty and, therefore, it is not possible to discuss them in detail or to
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mention them by name, save where they have already been the subject of a Commission statement or
notice.

At the same time, merger cases, which gave rise to notifications and cooperation under the agreement,
are now mostly closed because of the strict deadlines applied under the merger regulation (196) and these
can therefore be discussed in this report.

In addition, the confidentiality surrounding Canadian procedures, and the obligation of confidentiality to
which the European Communities are subject by virtue of Article X of the agreement, has meant that
even where the European Commission has completed its investigation and closed cases, references to
specific cases which are still being pursued by the Canadian authorities, or are otherwise covered by
confidentiality requirements, have had to be limited.

b) Notifications by the Commission to Member States and third countries

All notifications received by the Canadian Competition Bureau are copied to the Member State(s) whose
interests might be affected, at the same time as they are forwarded to the relevant units of the
Competition DG. Equally, at the same time that the Competition DG makes notifications to the Canadian
Competition Bureau, copies are sent to the Member State(s) whose interests are affected. During the
period under review, six cases were notified to Germany, five to France, three to the United States, two
each to the United Kingdom and to Denmark and 1 each to the Netherlands, to Belgium and to
Switzerland.

2.3. Cooperation

Our experience of cooperation with our Canadian counterparts has been very positive. The nature of
cooperation depends on the individual case, and can relate to such matters as simple enquiries regarding
the timing of procedures or coordination of the proposed remedy in a case.

The day-to-day cooperation between the Competition DG and the Canadian Competition Bureau is rather
smooth. The cooperation is similar to the one under the EC–US Cooperation Agreement, but on a smaller
scale. Frequent contacts are established on merger investigations, the Canadian side has participated in a
number of oral hearings. This will be participated when the EC will have an active interest to follow
proceedings in Canada. It is noteworthy that trilateral teleconferences/meetings (EC/US/ Canada) have
taken place in the Dow Chemical/Union Carbide case and in the Alcoa/Reynolds merger case.

2.4. Some cases

The first notification received from Canada in 2000 concerned the proposed acquisition of Union
Carbide Corporation by Dow Chemical which was already under review in cooperation with the US
authorities. All the other notifications received during 2000 concerned cartel investigations.

From our part, particular attention should be paid to our close cooperation with the Canadian authorities
in the Vivendi/Canal+/Seagram case. After a market investigation, the Commission found out that three
markets would be affected by this merger, namely pay-TV, the emerging pan-European market for
portals and the emerging market for online-music. The merger was finally cleared subject to Vivendi’s

¥196∂ Council Regulation (EEC) No 4064/89 of 21 December 1989 on the control of concentrations between undertakings, OJ
L 395, 30.12.1989, p. 1; as corrected in OJ L 257, 21.9.90, p. 13 and as amended by Council Regulation (EC) No 1310/97
of 30 June 1997.
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undertaking to divest its stake in British pay-TV BSkyB and to give rival pay-TV operators access to
Universal’s films.

2.5. Conclusion

The agreement has led to a much closer relationship between the Commission and the Canadian
Competition Bureau, as well as to a greater understanding of each other’s competition policy. An
increasing number of cases are being examined by both competition authorities, and there is
consequently a growing recognition of the importance, on the hand, of avoiding conflicting decisions
and, on the other, of coordinating enforcement activities to the extent that this is considered mutually
beneficial by both parties.
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ANNEX 1

NOTIFICATIONS BY THE EUROPEAN COMMISSION TO THE US AUTHORITIES, 
1 JANUARY 2000 TO 31 DECEMBER 2000

Merger cases

01 Case No  COMP/M.1786 General Electric Company/Thomson-CSF

02 Case No  COMP/M.1782 American Home Products/Warner-Lambert

03 Case No  COMP/JV 30 BVI Television (Europe) Inc./ SPE Euromovies Investments Inc./Europe 
Movieco Partners)

04 Case No  COMP/M.1794 Deutsche Post/Air Express International

05 Case No  COMP/M.1801 Neusiedler/American Israeli Paper Mills

06 Case No  COMP/M.1741 MCI WorldCom/Sprint Corporation

07 Case No  COMP/JV38 KPN/Bellsouth/E-Plus 

08 Case No  COMP/M.1796 Bayer/Lyondell

09 Case No  COMP/M.1847 General Motors/Saab Automobile

10 Case No  COMP/M.1849 Solectron/Ericsson

11 Case No  COMP/M.1841 Celestica/IBM

12 Case No  COMP/M.1854 Emerson Electric/Ericsson Energy Systems

13 Case No  COMP/M.1835 Monsanto/Pharmacia & Upjohn

14 Case No  COMP/M.1880 3M/Quante

15 Case No  COMP/M.1856 Citigroup/Schroders

16 Case No  COMP/M.1745 Lagardère SCA, DaimlerChrysler AG, the French State/SEPI/EADS

17 Case No  COMP/M.1876 Kohlberg Kravis Roberts/Zumtobel/Wassall

18 Case No  COMP/M.1871 Arrow Electronics/Tekelec

19 Case No  COMP/M.1882 Pirelli/BICC General

20 Case No  COMP/M.1892 Sara Lee/Courtaulds

21 Case No  COMP/M.1914 TXU/Hydro Electrica

22 Case No  COMP/M.1920 Nabisco/United Biscuits

23 Case No  COMP/M.1878 Pfizer/Warner-Lambert

24 Case No  COMP/M.1956 Ford/Autonova

25 Case No  COMP/M.1891 BP Amoco/Castrol 

26 Case No  COMP/M.1901 Cap Gemini/Ernst & Young

27 Case No  COMP/M.1919 Alcoa/Cordant 

28 Case No  COMP/JV.46 Blackstone/CDPQ — Kabel Nordrhein-Westfalen 
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29 Case No  COMP/M.1879 Boeing/Hughes 

30 Case No  COMP/M.1946 Bellsouth/SBC

31 Case No  COMP/M.1948 Techpack International/Valois

32 Case No  COMP/M.1959 Meritor/Arvin

33 Case No  COMP/M.1845 AOL/Time Warner

34 Case No  COMP/M.1968 Solectron/Nortel

35 Case No  COMP/M.1970 Johnson & Johnson/Mercury Asset Management/Agora Healthcare 
Services

36 Case No  COMP/M.1852 Time Warner/EMI

37 Case No  COMP/M.1932 BASF/American Cyanamid

38 Case No  COMP/M.2004 Investcorp/Chase Capital Investments/Gerresheimer Glass

39 Case No  COMP/M.1966 Phillips/Chevron

40 Case No  COMP/M.2003 Carlyle/Gruppo Riello

41 Case No  COMP/M.1998 Ford/Landrover

42 Case No  COMP/M.1939 Rexam (PLM)/American National Can

43 Case No  COMP/M.2026 Clear Channel Communications/SFX Entertainment

44 Case No  COMP/M.1949 Enron/MG

45 Case No  COMP/M.2026 Western Power Distribution/Hyder

46 Case No  COMP/M.1933 Citigroup/Flender

47 Case No  COMP/JV.47 Lagardère/Canal+/Liberty Media

48 Case No  COMP/M.1982 Telia/Oracle/Drutt

49 Case No  COMP/M.2025 GE Capital/BTPS/MEPC

50 Case No  COMP/M.1969 UTC/Honeywell/i2/MyAircraft.com

51 Case No  COMP/M.1926 Telefónica/Tyco

52 Case No  COMP/M.2053 Telenor/BellSouth/Sonofon

53 Case No  COMP/M.2000 WPP/Young & Rubicam

54 Case No  COMP/M.2075 Newhouse/Jupiter/Scudder/M&G

55 Case No  COMP/M.2077 Clayton, Dubilier & Rice/Alcatel

56 Case No  COMP/M.1990 Unilever/Bestfoods

57 Case No  COMP/M.2074 Tyco/Mallinkrodt

58 Case No  COMP/JV.50 Callahan Invest/Kabel Baden-Württemberg

59 Case No  COMP/M.2128 ABB Lummus/Engelhard/Equistar/Novolen

60 Case No  COMP/M.2133 Hicks/Bear Stearns/Johns Manville

61 Case No  COMP/M.2104 Messer/Carlyle/Eutectic & Castolin
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62 Case No  COMP/M.2147 VNU/Hearst/Stratosfera

63 Case No  COMP/M.2135 4Front/NCR

64 Case No  COMP/M.2127 DaimlerChrysler/Detroit Diesel

65 Case No  COMP/M.2158 Crédit Suisse Group/Donaldson, Lufkin & Jenrette

66 Case No  COMP/M.2137 SLDE/NTL/MSCP/NOOS

67 Case No  COMP/M.2101 General Mills/Pillsbury/Diageo

68 Case No  COMP/M.2134 Avnet/VEBA Electronics

69 Case No  COMP/M.2041 United Airlines/US Airways

70 Case No  COMP/M.2111 Alcoa Inc./British Aluminium Ltd

71 Case No  COMP/M.2145 Apollo Group/Shell Resin Business

72 Case No  COMP/M.2167 Citigroup/Associates First Capital Group

73 Case No  COMP/M.2196 Enron/Bergmann/Hutzler

74 Case No  COMP/M.2175 Dow Chemical/Gurit-Essex

75 Case No  COMP/M.2192 SmithKline Beecham/Block Drug

76 Case No  COMP/M.2230 Sanmina/Siemens/Inboard/Leiterplattentechnologie 
77 Case No  COMP/M.2041 United Airlines/US Air

78 Case No  COMP/M.2251 AOL/Banco Santander

79 Case No  COMP/M.2199 Quantum/Maxtor

80 Case No  COMP/M.2213 DuPont/Sabanci Holdings/JV

81 Case No  COMP/M.2248 CVC/Advent/Carlyle/Lafarge

82 Case No  COMP/M.2238 Solectron/Natsteel Electronics

83 Case No  COMP/M.2252 Kuoni/TRX/e-TRX/TRX Central Europe/JV

84 Case No  COMP/M.2259 Terra Amadeus/1Travel.com

85 Case No  COMP/M.2265 Ricoh/Lanier Worldwide
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Non-merger cases (197)

01 Case No  37.241 Boeing/Airbus

02 Case No  36.824 

03 Case No  37.792 PO/Microsoft (Windows 2000)

04 Case No  37.747 Stohaas JV

05 Request for information

06 Case No  37.889 Fiat/General Motors Corp.

07 Case No  37.866 DB UK Holding Ltd/UBS AG/Goldman Sachs Vol-Holdings 
LLC/Citibank Investments Ltd

08 Case No  36.212 Carbonless paper 

09 Request for information 

10 Case No  37.949 Borealis/DuPont de Nemours 

11 Case No  37.920 3G Patent Platform 

12 Case No  36.213 GEAE + P&W

13 Case No  36.566 Estée Lauder

14 Request for information

15 Case No 36.816-37.055 Intercontinental Marketing Services Health

16 Case No  37.983 American Airlines/Swissair/Sabena

17 Case No  37.774 Innogenetics/Chiron-Ortho Diagnostics 

18 Request for information

19 Case BUY.com US

¥197∂ Due to confidentiality requirements or to protect the secrecy of ongoing investigations, this list names only those
investigations or cases which have been made public.
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ANNEX 2

NOTIFICATIONS BY THE US AUTHORITIES TO THE EUROPEAN COMMISSION, 
1 JANUARY 2000 TO 31 DECEMBER 2000

Merger cases (198)

¥198∂ Due to the confidentiality requirements, this list names only those investigations or cases which have been made public.

01 Carnival Corp./NCL Holding ASA

02 Chemdal Corp. & Chemdal Asia/BASF

03 Transportacion Maritima Mexicana/Stolt-Nielsen Transportation Group (JV)

04 American Home Products Corp./Warner-Lambert Co

05 Deere/Metso & Timberjack & Marsta

06 Dairy Farmers/SODIAAL North America Corp.

07 Valmet Corp. & Groupe Laperriere and Verreault Inc./Beloit Corp.

08 Time Warner Inc./EMI Group plc

09 Alcoa Inc./Reynolds Metals Co

10 Novartis AG/Astra Zeneca plc

11 Boeing Co/Hughes Electronics Corp.

12 PE Corp./Third Wave Technologies Inc.

13 Lafarge SA/Blue Circle Industries plc

14 Carson Inc./L’Oreal

15 Glaxo Wellcome/SmithKline Beecham

16 Warner Lambert/Pfizer Inc.

17 Newbridge Networks Corp./Alcatel

18 Lernout & Hauspie Speech products nv/Dragon Systems Inc.

19 Charter plc/Lincoln Electric Holdings Inc.

20 National Tobacco Co/Swedich Match

21 Williams plc/Assa Abloy AB

22 AOL/America on Line Inc.

23 Lockheed Martin Corp./BAE Systems plc

24 Schlumberger Ltd/Baker Hughes Inc.

25 Covisint/General Motors/Ford Motor/Daimler Chrysler/Nissan Motor/Renault/ Oracle/Commerce One (JV)

26 Wesley Jessen VisionCare Inc./Novartis

27 CRH plc & Hanson plc/Pioneer Roofing Tile Inc. (JV)

28 BASF/Shell Petroleum NV (JV)

29 Hannaford Bros Supermarkets Co/Food Lion Inc.



INTERNATIONAL 305

COMPETITION REPORT 2000

Non-merger cases (199)

30 Svedala Industri AB/Metso Oyj

31 Voicestream Wireless Corp./Deutsche Telekom

32 Renault/ Aktiebolaget Volvo

33 Delta Air Lines/Air France

34 Atecs Mannesmann AG/Siemens AG & Robert Bosch GmbH

35 Mallinckrodt Inc./Tyco International Ltd

36 BAE Systems plc/Lockheed Martin Corp.

37 Svedala Industri AB/Metso Oyj

38 British Aviation Insurance Group Ltd (BAIG)/Associated Aviation Underwriters

39 Pillsbury Co/Diageo plc/General Mills Inc.

40 Svedala Industri AB/Metso Oyj

41 Lesaffre/Red Star Yeast & Products Division of Universal Foods Corp.

42 ASM Lithography NV/Silicon Valley Group Inc.

43 Egide SA/Industrial Growth Partners/Electronic Protection Products

44 Quantum Corp./Maxtor Corp.

45 Reed Elsevier Inc./Harcourt General Inc.

46 Electronic foreign exchange (JV)

47 Krupp. Werner & Pfleiderer/Georg Fisher & Westdeutsche Landesbank Girozentral

48 Pitt-des-Moines/Chicago Bridge & Iron Co

49 Harcourt/Thomson Corp.

01 Dywidag-Systems International USA Inc.

02 Smith International/Schlumberger Ltd

03 Charge Carbone of America Industries Corp.

04 —

05 International vitamin cartels

06 —

07 Sotheby’s Holdings Inc.

08 —

09 —

¥199∂ Due to the confidentiality requirements, this list names only those investigations or cases which have been made public.
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ANNEX 3

NOTIFICATIONS BY THE EUROPEAN COMMISSION TO THE CANADIAN AUTHORITIES, 
1 JANUARY 2000 TO 31 DECEMBER 2000

01 Case No COMP/M.1841 — Celestica/IBM

02 Case No COMP/JV.46 — Callahan Invest/Kabel Nordrhein-Westfalen

03 Case No COMP/M.1908 — Alcatel/Newbridge Networks

04 Case No COMP/M.1968 — Solectron/Nortel

05 Case No COMP/M.2050 — Vivendi/Canal+/Seagram

06 Case No COMP/M.2050 — Vivendi/Canal+/Seagram (re-notification)

07 Case No COMP/M.2139 — Bombardier/Adtranz

08 Case No COMP/M.2217 — Celectica/NEC Technologies UK

09 Case No COMP/JV.50 — Callahan Invest/Kabel Baden-Württemberg
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ANNEX 4

NOTIFICATIONS BY THE CANADIAN AUTHORITIES TO THE EUROPEAN COMMISSION, 
1 JANUARY 2000 TO 31 DECEMBER 2000

Since the 10 notified cases are still ongoing and conducted in private under the Competition Act, they
cannot be specifically mentioned.
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V — THE APPLICATION OF COMPETITION RULES 
IN THE MEMBER STATES

This chapter is based on contributions from Member States’ competition authorities. Fuller details of
their activities may be found in the national reports which most of them draw up. 

A — Legislative developments

Austria

The last amendment to the Restrictive Practices Act (Kartellgesetz) entered into force on 1 January 2000;
it should be seen as part of the process of reform of the competition rules, as explained in the preamble to
the government bill.

In the antitrust field, concerted practices had been treated more favourably than agreements in that they
were subject generally only to the principle of abuse, whereas agreements qualified for treatment in
accordance with that principle only where the restriction of competition was simply an effect of the
agreement. The amendment aligns the rules relating to concerted practices on those for agreements, so
that deliberate restrictions of competition may not be put into effect until approved by the Restrictive
Practices Court.

The abstract definition of firms in a dominant position has been reduced to a set of three tests: an
enterprise, on either the supply or the demand side, enjoys a dominant position where:

— it is not exposed to any competition, or to only negligible competition;

— it occupies a dominant position on the market in relation to other competitors;

— it occupies a dominant position on the market in relation to its customers or suppliers.

There is furthermore a legal presumption, to be rebutted by the firm concerned, that a dominant position
exists on the market where a firm, on either the supply or the demand side, holds, on the whole of the
domestic market or on another market that is decisive at local level:

— a market share of at least 30 %;

— a market share of more than 5 % and is exposed to competition from not more than two other firms;

— a market share of more than 5 % and is one of the four largest firms which together hold at least an
80 % share of the market concerned.

Unjustified selling at below cost price has been added to the list of abuses in order to protect small and
medium-sized enterprises against predatory pricing strategies. In such cases, too, the burden of proof is
reversed and lies with the firm enjoying a dominant position.

In the merger control field, the amendment has done away with the distinction between operations that
had simply to be reported and those that were subject to notification, and the thresholds have been
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adjusted in order to capture more effectively operations carried out on the Austrian markets. A merger
consequently has to be notified in Austria and cleared by the Restrictive Practices Court where:

— the firms concerned generate combined aggregate worldwide turnover of ATS 4 200 million;

— they generate combined aggregate nationwide turnover of ATS 210 million;

— at least two of them individually generate worldwide turnover of ATS 28 million.

From a procedural standpoint, the Restrictive Practices Court is now empowered to initiate proceedings
on its own initiative, without being requested to do so by the administrative authorities, where its action
is justified in the public interest.

Belgium

A draft royal decree amending Article 53 of the Act on Safeguarding Economic Competition is in
preparation.

Article 53, as it currently stands, confers on the Competition Council the necessary powers for applying
Articles 81(1) and 82 of the EC Treaty. The application of Article 81(3) of the Treaty has so far been the
exclusive province of the European Commission.

The draft decree will amend Article 53 so as to allow the Competition Council to exercise the new
powers granted to it by Commission Regulation (EC) No 2790/1999 of 22 December 1999 on the
application of Article 81(3) of the Treaty to categories of vertical agreements and concerted practices,
Article 7 of which empowers the competent authority of a Member State, on a par with the Commission,
to withdraw the benefit of application of the regulation in specific cases. Given that this new power
derives not from Articles 81(1) and 82 alone, but from Article 81(3), Article 53 of the act needed to be
amended.

Denmark

Danish competition law was again aligned on the EU competition rules, with effect from 1 October 2000,
by Act No 416 of 31 May 2000 amending Act No 384 of 10 June 1997 on competition (a consolidated
version, Act No 687, was adopted on 12 July 2000).

The Competition Council, which, together with the Competition Board, is responsible for applying the
Competition Act, has been entrusted with several new powers, which are outlined below.

Direct application of the EU competition rules

The main change with regard to the EU competition rules is that the Competition Council can now
directly apply the prohibitions under Articles 81(1) and 82 of the Treaty.

Merger control

Then there are the rules on merger control in Denmark. The turnover threshold applied for the purposes
of merger control is set at DKK 3 800 million, and the de minimis threshold is DKK 300 million. A
merger will fall within the scope of the Danish merger control rules where:
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— the annual Combined aggregate turnover generated in Denmark by the firms concerned is at least
DKK 3 800 million and the annual individual aggregate turnover generated in Denmark by at least
two of the firms concerned is at least DKK 300 million;

— the annual aggregate turnover generated in Denmark by at least one of the firms concerned is at least
DKK 3 800 million and the annual aggregate worldwide turnover generated by at least one of the
other firms concerned is at least DKK 3 800 million.

In the case of planned mergers which do not give rise to any problem, the firms concerned can obtain
prior clearance which is not disclosed until after the merger has taken place.

Aid which distorts competition

One innovation is that the Competition Council can issue an injunction ordering the suspension or
reimbursement of aid granted by means of State resources to certain forms of activity where the aid
distorts competition. A suspension or reimbursement order may be issued in respect of any aid which,
directly or indirectly, has the object or effect of distorting competition and which is unlawful under the
applicable rules. Aid to firms may be direct or indirect and may be awarded to or intended for private
businesses, independent agencies or public enterprises or institutions.

The authorities granting aid and the enterprises receiving it can apply to the Competition Council for a
declaration that the aid does not distort competition. The question of the lawfulness of the aid is, on the
other hand, a matter for the relevant minister or supervisory authority, unless otherwise stipulated by
other legislative provisions.

The Competition Council’s powers to issue injunctions do not extend to aid falling within the scope of
the EC Treaty rules on State aid, for which the Commission has exclusive competence.

The first abuse of a dominant position can carry a penalty

As under the EU rules, firms acting in breach of prohibitions incur a fine. In Denmark, however, the fines
are criminal penalties. The new feature of the Danish Competition Act is that, as of 1 July 2002, fines can
be imposed on any firms which, either deliberately or as a result of serious negligence, infringe the ban
on abusing a dominant position. Between 1 October 2000 and 30 June 2002, firms breaching the ban can
be fined only if they have already received an injunction for a similar abuse of a dominant position.

The level of fines will be in line with Danish legal traditions with regard to infringements of company
law. This means in particular that account will be taken of the economic gain obtained or sought, where
this can be quantified, as well as the seriousness and duration of the infringement.

One of the other innovations introduced by the Competition Act is to enable firms to obtain a binding
prior declaration as to whether or not they are in a dominant position.

Competition Council

The composition and number of members of the Competition Council remain unchanged. However, the
rights of the defence have been extended in that the company concerned will henceforth receive a copy of
the entire draft decision, including the legal assessment and not merely the factual part, and will be
entitled to attend the meeting of the Competition Council and briefly put forward its conclusions on the
decision that should be taken on the case.
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Exchange of confidential documents

The Competition Council has also been allowed to exchange confidential information with the
competition authorities of other countries, inter alia on condition that the other authority reciprocates.

Finland

The Act on Competition Restrictions (Act No 480/92, as amended by Act No 303/1998) was not further
amended during the year under review and no draft amending legislation is currently on the table in Finland.

As far as application of the law is concerned, a draft bill is being considered by the Ministry of Justice
which would transfer competition and public procurement cases, currently the responsibility of the
Competition Council, to a new specialised judicial body, the Market Tribunal (Markkinaoikeus). This
new body would also take over cases currently handled by the Market Court (Markkinatuomioistuin).
The tribunal would be composed of full members, assisted by experts, and members acting as
rapporteurs. The aim is for the new tribunal to be operational from the beginning of 2002.

In June, the Ministry of Trade and Industry’s Business Advisory Committee set up a working party to
discuss planning issues in the competition policy field with a view to making headway in five areas.
These are: strengthening teaching and research in economics and competition law; the borderline
between public and private economic activity; the specific problem of small and medium-sized
enterprises; the difficulties generally raised by market definition; and regulatory reform. The working
party is to be wound up in February 2002.

France

The government has drafted a bill on economic regulation containing provisions aimed at strengthening
the application of competition law, and in particular more effectively combating anticompetitive
practices and introducing more systematic and more transparent merger control.

Germany

The Act Prohibiting Restrictions of Competition (Gesetz gegen Wettbewerbsbeschränkungen — GWB)
was not amended during the period under review.

Greece

During the year, the legislative framework applicable in the competition field (Act No 703/77 on the
control of monopolies and oligopolies and the protection of free competition) was the subject of a
number of amendments. These changes were put into effect on 3 August through the adoption of Act
No 2837/3.8.2000. Their aim was twofold: to ensure that the Competition Act is implemented effectively
and to strengthen the institutional role and guarantee the independence of the Competition Commission.

To achieve that aim, the provisions on ex post notification of mergers were repealed while the thresholds
for prior notification were raised. As a result, a planned concentration is subject to the prior notification
procedure where:

(i) the share of the product or services market concerned by the concentration represents, on the
domestic market or, given the specific features of the products or services in question, on a
substantial part of that market, at least 35 % of the aggregate turnover in products or services that are
regarded as identical on account of their characteristics, price and intended use,;
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(ii) the aggregate turnover generated on the domestic market by all the firms concerned is at least equal
to the Greek drachma equivalent of EUR 150 million and the aggregate turnover generated
individually on the domestic market by at least two of the firms concerned is greater than the Greek
drachma equivalent of EUR 15 million.

It was decided to raise the thresholds in order to remedy a situation that had developed as a result of the
introduction in 1995 of merger control rules comprising very low turnover thresholds for pre- or
post-merger notification. The workload that had built up had overstretched the resources of the
Competition Commission and prevented it from effectively tackling agreements involving horizontal and
vertical restraints and abuses of dominant positions.

The same objective also prompted repeal of the rule on abuse of economic dependence since most of the
cases examined so far were of a civil rather than commercial nature.

The new act also provides, along the lines of Community merger control, that the creation of a joint
venture which performs on a lasting basis all the functions of an independent economic entity constitutes
a concentration. Where the creation of a joint venture results in coordination of competitive behaviour,
such coordination will be assessed in the light of Article 1 of Act No 703/77.

In the field of restrictive practices, the rule requiring agreements to be notified within 30 days in order to
qualify for individual exemption has been amended. The rule does not now apply either:

— to agreements or concerted practices between two or more firms, each of which operates, for the
purposes of the agreement, at a different level in the production or distribution chain, and relating to
the terms on which the parties may purchase, sell or resell certain goods or services;

— where no more than two firms are involved and the agreements only impose restrictions on the
exercise of the rights of the assignee or user of industrial property rights — in particular patents,
utility models, designs or trade marks — or of the person entitled under a contract to the assignment,
or grant, of the right to use a method of manufacture or knowledge relating to the use and the
application of industrial processes.

Since the other aim of the amendments is to strengthen the institutional role and guarantee the
independence of the Competition Commission, the new act provides it with an independent source of
funding. A charge of 1 ‰ will be levied on the capital of newly established companies or on increases in
company capital. The Commission has been empowered to issue own-initiative opinions. Parliament is
consulted on the appointment of the chairman, thereby conferring on the latter greater legitimacy and
independence from the government. The maximum number of members of the Commission has been
doubled (from 40 to 80). A provision on cooperation between the Competition Commission and other
regulatory bodies has been added.

Ireland

There were no new legislative developments in Ireland during the period under review.

The government-appointed Competition and Mergers Review Group published its final report on the
future of Irish competition policy in March. The Minister for Enterprise, Trade and Employment is
formulating legislative proposals arising from the report and is expected to publish those proposals
during 2001. Copies of the report are available from the Government Publications Sales Office, Dublin 2.
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Luxembourg

The Ministry of Economic Affairs is finalising the bill completely overhauling the Act of 17 June 1970,
as amended, on restrictive trade practices. The modernisation of Luxembourg competition law should
enable Community competition law to be applied by the new competition authority and will take account
of the decentralisation reflected in the proposal for a Council regulation on implementing the competition
rules laid down in Articles 81 and 82 of the Treaty and amending Regulations (EEC) Nos 1917/68,
2988/74, 4056/86 and 3975/87. The proposed regulation will require major changes to Luxembourg law,
which explains why the planned reform has experienced some delays.

Netherlands

Financial services and insurance

The exception regarding merger control in financial services and insurance was done away with on 1
January. Since that date, concentrations involving only credit institutions, financial institutions or
insurance companies have also been subject to the merger control established by the Competition Act
where they fulfil the turnover criteria laid down therein and are not subject to merger control by the
European Commission. Furthermore, the Nederlandsche Bank, the Netherlands Competition Authority
(NMa) and the Chamber of Insurers have, in cooperation with the Ministries of Economic Affairs and
Finance, drawn up a protocol on the assessment of concentrations in the financial sector in cases of
urgency.

Energy

The Gas Act entered into force on 10 August. It is implemented jointly by the DTe (the service
responsible for implementation and monitoring in the energy sector) and the NMa. The DTe is entrusted
chiefly with executive and supervisory tasks under the Gas Act, while the NMa’s role is to settle any
disputes that may arise in negotiations on access to the networks and the tariff increases and indicative
terms established by the DTe.

Spain

Two major developments in competition law are to be reported: the entry into force of Act No 52/99 of
29 December 1999 amending the Act on the protection of competition and the adoption of Royal
Decree-Law 6/2000 of 23 June 2000 on urgent measures to strengthen competition on goods and services
markets.

A. Entry into force of Act 52/99 of 28 December 1999 (Official Gazette (BOE) of 29.12.1999)
amending Act 16/89 of 17 July 1989 on the protection of competition (Ley de Defensa de la
Competencia — LDC)

The 1999 year-end saw the adoption of Act 52/99, which came into force on 22 March 2000. The
following changes are worth stressing:

— the horizontal coverage of the LDC is extended across all the sectors of the economy, it being made
clear that the bodies in charge of safeguarding competition are alone responsible for applying the
act, with the role of the industry regulators being spelled out;

— the Competition Tribunal is now able to launch own-initiative investigations into State aid;
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— the scope of the prohibition in Article 1 (restrictive agreements) is limited in cases where a rule with
the status of a law explicitly authorises or provides for the restriction;

— Article 6 (abuse of a dominant position) defines and classifies cases of abuse of economic
dependence;

— provision is made for closure by agreement of proceedings initiated;

— provision is made for levying a charge for investigating and vetting mergers.

B. Royal Decree-Law 6/2000 of 23 June 2000 on urgent measures to strengthen competition on goods
and services markets

The new competition rules introduced by Royal Decree-Law 6/2000 are aimed at strengthening the
merger control arrangements in order to cope with the steep increase in the number and size of
concentrations, while ensuring that proceedings initiated are conducted efficiently and in accordance
with the principles of economy, promptness and protection of the rights of the firms and individuals
concerned.

For the same reasons, the provisions of the LDC relating to economic concentrations have also been
partly amended by requiring that the implementation of operations be suspended until they are
authorised, thereby supplementing the mandatory notification machinery introduced by Royal
Decree-Law 6/99. As amended, Article 15 of the LDC now stipulates that a concentration cannot be put
into effect, once it has been notified, until after the administration has declared that it has no objection or
has made its approval subject to compliance with specific conditions. The Minister for Economic Affairs
can nevertheless waive the suspension of the planned operation, on a proposal from the Competition
Service and at the request of the notifying firm, in a decision referring examination of the case to the
Competition Tribunal.

At the same time and in order to avoid the suspension period becoming too lengthy, the deadlines for
vetting concentrations have been shortened considerably, as regards both the opinion of the Competition
Tribunal (which has to be delivered within two instead of three months) and the final decision by the
Council of Ministers, which must then be taken within a maximum of one month (as opposed to three
months in the previous legislation). The whole procedure for examining concentrations must not take
more than four months, one of the shortest deadlines in the EU.

To streamline the procedure, the detailed arrangements for its initiation by the Competition Service have
been clarified and it is stipulated that the charge for investigating and vetting mergers is to be levied
when firms submit their notification; this will avoid examination of planned mergers being held up by
non-payment of the charge.

Lastly, although it is not an amendment to the competition rules in the strict sense, Article 36 of Royal
Decree-Law 6/2000 limits the exercise of rights attached to shares held by natural or legal persons
belonging to the decision-making bodies of more than one main operator in the electricity, hydrocarbons
(oil and gas) and (fixed and mobile) telephony sectors. The aim is to prevent coordination of the
behaviour of operators on certain markets which are in the process of being liberalised, such coordination
being facilitated by the presence of common shareholders.
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Sweden

New rules on the vetting of company acquisitions came into force on 1 April, under which the
assessment of acquisitions and other concentrations between firms in the light of the Competition Act is
now based on the concept of a concentration as defined in Community law. The conditions in which
harmful concentrations are opposed have also been aligned on the relevant Community rules.

With a view to more effectively monitoring compliance with the competition rules on increasingly
globalised markets, the Competition Authority (Konkurrensverket) has since 1 January 2001 been
empowered directly to apply Articles 81 and 82 of the EC Treaty, namely the bans on restrictive
agreements and abuses of a dominant position. It has also been given the power to issue non-opposition
opinions under Articles 81 and 82 in cases where Sweden is particularly concerned.

A provision was added to the Competition Act in order to increase the possibilities for detecting and
eliminating restrictions of competition. It stipulates that, where a fine is imposed, account should be
taken of whether the company concerned has made a decisive contribution to the investigation of the
infringement it has committed. The exemption for agriculture in the Competition Act was also extended
and a new exemption introduced for certain agreements concluded between taxi businesses operating
under the same call centre.

The government adopted a new block exemption for ‘vertical’ agreements between suppliers and
resellers concerning the conditions of purchase, sale and resale of certain goods and services. This
exemption, the broad lines of which correspond to the provisions in force at Community level, replaces
the previous rules governing agreements on franchising, exclusive resale, exclusive purchase and
voluntary distribution chains. It will apply until 31 December 2005.

The government tasked an expert with examining certain proposals put forward by the Competition
Authority with a view to strengthening Sweden’s competition law, in particular reducing fines for firms
which report restrictions of competition and turning the forms of behaviour prohibited by the
Competition Act into criminal offences.

United Kingdom

Full implementation of the Competition Act 1998 (CA98) occurred on 1 March. The purpose of the act is
to strengthen UK competition law by replacing much of the current system with Chapter I and Chapter II
prohibitions closely based on Articles 81 and 82 of the EC Treaty. The prohibitions replace the
Restrictive Trade Practices Act 1976, the Resale Prices Act 1976 and the greater part of the Competition
Act 1980. The Office of Fair Trading is undertaking an extensive programme to educate business about
the implications of the new act, including publishing a series of guidelines. All of the guidelines
published to date are available from the Office of Fair Trading or its web site (www.oft.gov.uk).

The CA98 gives the Director-General of Fair Trading improved powers of investigation and
enforcement, including the power to levy financial penalties and impose interim measures. The Office of
Fair Trading has also put in place a leniency programme enabling undertakings to benefit from full or
partial immunity from financial penalties by providing information on cartel activities in which they are
involved.

The monopoly provisions of the Fair Trading Act 1973 (FTA73) continue to apply alongside the
provisions of the CA98, and since 1 April 1999 the Director-General has had greater investigative
powers in relation to monopolies. It is not intended that the prohibitions of the CA98 and the retained
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monopoly provisions of the FTA73 should be used in parallel to investigate the same matters. A
suspected infringement of either of the CA98’s prohibitions will not normally be investigated under the
monopoly provisions of the FTA73.

The Competition Commission, which replaced the Monopolies and Mergers Commission in 1999,
continues to examine monopoly and merger references under the FTA73. However, it also acts as an
appeals tribunal for decisions taken under the CA98 by the Director General for Fair Trading and the
regulators for telecommunications, gas and electricity, water services and rail services who have
concurrent powers under the act. The President of the Competition Commission Appeals Tribunal is
Judge Sir Christopher Bellamy QC, previously of the Court of First Instance of the European
Communities.

One of the reasons for adopting the CA98 is to align national competition law as far as possible with
Community competition law. Thus, section 60 of the CA98 sets out certain principles with a view to
ensuring that the Director-General of Fair Trading, the sectoral regulators and the UK courts handle cases
in such a way as to ensure that there is no inconsistency with either the principles laid down by the EC
Treaty and the European Court or any relevant decision of the European Court. They must also have
regard to any relevant decision or statement of the European Commission. The obligation to ensure
consistency applies only to the extent that this is possible, having regard to any relevant differences
between the provisions concerned: for example, Community single market objectives would not be
relevant to the domestic prohibitions.

Agreements benefiting from an EU block exemption (or agreements which would benefit if they had an
effect on interstate trade) automatically benefit from a ‘parallel exemption’ under the CA98. In addition,
the CA98 allows for notified agreements to be individually exempted, and there is a power to adopt UK
block exemptions. Individual exemptions under Chapter I can have effect from a date which is earlier
than that on which they are granted. The exemption conditions for an individual exemption are identical
to those in Article 81(3) of the EC Treaty.

Agreements or conduct which may raise competition issues can be notified to the OFT for (i) guidance or
(ii) a decision in relation to a Chapter I or Chapter II prohibition using Form N (which is very similar to
Form A/B). Fees of GBP 5 000 (about EUR 8 400) for guidance and GBP 13 000 (about EUR 21 800)
for a decision are payable. The procedures to be followed by the Director-General when giving guidance
or a decision are set out in the procedural rules (SI 2000/293).

The CA98 does not effect the UK rules on mergers, which continue to be assessed under the relevant
provisions of the FTA73. Agreements giving rise to mergers within the meaning of the act are excluded
from the provisions of the CA98, as are restrictions considered ancillary to such agreements.

In October, the government issued a further consultation document on merger reform. It confirmed that,
when parliamentary time allows, legislation would be introduced for responsibility for decisions on
mergers to be taken by the independent competition authorities (Office of Fair Trading and Competition
Commission) rather than as now by the Secretary of State for Trade and Industry. The competition
authorities will take decisions against a competition test, rather than the present public interest test; and
the present division of responsibilities will continue, the Office of Fair Trading conducting first stage
investigations, the Competition Commission carrying out second stage in-depth investigations where
merited. Wherever possible, timetables for investigations will be tightened. The Secretary of State
announced that in advance of new legislation his policy would be — save in exceptional circumstances
— to accept advice from the Director-General of Fair Trading on whether or not to refer merger cases to
the Competition Commission.
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B — Application of the Community competition rules 
by national authorities

Austria

Niederösterreich/Wienstrom (energy distribution)

The two companies holding a monopoly on the production and distribution of electricity in Vienna and
Lower Austria requested the Restrictive Practices Court to determine whether the joint venture they had
set up in the context of liberalisation of the sector in order to serve eligible customers constituted a
restrictive practice. The Court replied in the affirmative but took the view that the case fell within the
scope of the de minimis rules.

Österreichische Post/feibra

The case concerned the takeover of a firm engaged in the delivery of unaddressed advertising material.
The precise definition of the market was in dispute and, at the initiative of the Federal Ministry of
Economic Affairs and Labour, the matter was referred to the Restrictive Practices Court. The Court ruled
that the relevant market was the market in the distribution of advertising material, but did not encompass
printed matter and leaflets, brochures, etc. The merger was not prohibited, despite the existence of a
dominant position, as it was necessary to enable the Austrian postal service to withstand foreign
competition (Section 42(3)(3) of the Restrictive Practices Act (Kartellgesetz) — maintenance of
international competitiveness). The decision was subject to a number of obligations, in particular the
maintenance of Feibra as a separate legal entity until the end of 2005 and non-discrimination with regard
to other advertising distributors using the Austrian postal service.

Spar/Meinl

The second largest food retail chain notified its intention of acquiring 93 Meinl subsidiaries which
REWE did not plan to take over. Spar offered to divest several subsidiaries which would have given rise
to an excessive degree of concentration at regional level after the Restrictive Practices Court prepared to
start proceedings on its own initiative. That undertaking allayed all the concerns raised by the merger
from the standpoint of competition law.

Belgium

The Competition Council did not take any decisions pursuant to Articles 81(1) and 82 in 2000.

Denmark

Mergers prior to 1 October 2000

The Competition Board examined a number of mergers in order to decide whether or not to recommend
that the Minister for Trade and Industry refer them to the European Commission. One such case was the
planned merger between the Danish dairy group MD Foods and the Swedish dairy group Arla. After MD
Foods had given various commitments including the divestment of a dairy, the Competition Board found
that the impact of those undertakings outweighed the harmful effects on potential competition and the
Minister for Trade and Industry consequently decided that the operation should not be referred to the
Commission.
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The Competition Board also examined the initial takeover bid on Albani announced by Carlsberg. The
operation did not, however, go ahead since Bryggerigruppen then made a higher bid and successfully
acquired the company.

Mergers subsequent to 1 October 2000

Under the new merger control rules, the Competition Council cleared a planned merger between Danske
Bank and RealDanmark on condition that Danske Bank fulfilled certain commitments designed to ensure
that competition was not restricted in the financial sector.

Fixed book prices

An exemption has been in place since 1956 allowing Danish books to be sold at fixed retail prices. The
exemption was, however, limited to retail sales during the year of publication and the following year.
The different competition acts have maintained the exemption.

In 2000, the Competition Council decided to renew the exemption but ruled that publishers would no
longer be under an obligation to set fixed prices and that the period in which fixed prices applied could
not be extended in the case of new editions and reprints. The latter rule was repealed by the Competition
Appeals Board, which endorsed the book industry’s view that the fixed price arrangements applied to
‘Danish books’, and therefore also to new editions and reprints.

Fuel prices in Denmark

The Competition Board examined, in conjunction with the Consumer Affairs Department and the
Ministry of Taxation, the prices charged in Denmark for petrol, diesel fuel and heating oil. The
investigation revealed that the major oil companies all charged the same prices for those products in
Denmark and that the vast majority of them granted discounts and bonuses, which had the disadvantage
of making the market opaque to consumers. It did not, however, show that the oil companies were acting
in breach of the Competition Act, but there were clear signs that competition was not functioning
effectively enough. According to the report, transparency could be improved through the creation of a
web site giving information on discounts and through daily updating of the prices charged by the oil
companies.

Report on payment cards

The Competition Council published a report on competition in the payment cards market in Denmark, as
part of the follow-up to the amendment adopted in 1999 to the Payment Cards Act, which enabled
payments to be made via the Dankort Internet system. The report compared the situation with other
countries and drew the following conclusions:

As of 1 April 2000, competition in the payment cards market had not undergone any significant change.

The use of payment cards in electronic commerce was developing, but cards still accounted for only a
small share of e-commerce transactions.

E-commerce in Denmark was at a fairly low level in comparison with, for example, Sweden and the
United States, but was in a similar position to countries such as Norway and Finland.
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Denmark was not in the forefront as regards the introduction of new technologies, in particular microchip
technology, in this field.

Charges for the use of payment cards were relatively modest in Denmark in comparison with other
countries, showing that it had an efficient payment cards market.

Payment cards were extensively used in Denmark: nearly all adults had a Dankort and typical users
routinely had more than one payment card.

The Danes were among the Europeans who used payment cards most, since they made card payments at
least once a week, whereas the average in the countries surveyed was less than twice a month. This can
be explained among other things by the fact that consumers do not have to pay for using the Dankort.

Sport on television

The Competition Council also published a report on television sports coverage. The report should be
seen against the background of the steep increases in the prices fetched by television broadcasting rights
to major sports events in recent years. It puts forward the following recommendations in the competition
law field.

A clear distinction should be drawn between sporting activities and commercial activities. There is no
justification for subsidising the commercial activities of sports clubs with public funds.

Redistribution of income from top clubs to grassroots sporting activity may be allowed but should not
distort competition.

Self-regulation of individual sports should enable high-ranking athletes and clubs to compete
internationally.

Television broadcasting rights should be offered at suitable intervals to all interested parties on equal
terms.

Sports events of national interest should be able to be viewed by all members of the public, but no
television station should be prevented from acquiring the rights to such events.

Finland

The decisions taken by the Finnish competition authorities have due regard for the Community rules not
only as a directly applicable body of law but also as a source of guidance in interpreting national
provisions. For example, in the case presented below concerning the roundwood market, the Competition
Council (Kilpailuneuvosto) examined the relationships between Finnish competition legislation and the
Community competition rules. Other decisions taken pursuant to national law which are of interest from
the standpoint of Community competition policy are described below.

On 29 November, the Competition Council ruled on the application for exemption submitted by the
Central Union of Agriculture and Forestry Producers (Maa- ja metsätaloustuottajien Keskusliitto ry —
MTK) with a view to promoting cooperation between sellers of timber in the roundwood trade (200). It

¥200∂ Previous developments in this case were described in the 1998 and 1999 competition reports.
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consisted of a consultation system whereby forest owners attempted to reach agreement with logging
enterprises on prices prior to negotiations. The Competition Council dismissed MTK’s appeal against the
rejection of its application by the Competition Authority (Kilpailuvirasto) on the grounds that there was
no evidence that such cooperation had improved activity in the timber trade. In practice, this decision put
an end to an overall negotiation system that had been in operation for many years in Finland.

On 14 December, the Competition Council ruled on the case involving reductions granted to owners by
Päijät-Hämeen Puhelinyhdistys (PHP) (201). After first finding that PHP enjoyed a dominant position in
local telecommunications using a fixed network, the Council took the view that the reductions were
comparable to fidelity discounts and could be regarded as creating a dependency effect. The decision
states that operation as a cooperative and the principle of profit-sharing do not authorise the abuse of a
dominant position and that the activity, as well as the additional refund to customers who are also
members, must be organised in such a way as to avoid creating prohibited or harmful restrictions of
competition. The Competition Council ordered PHP to put an end to the practice and set a periodic
penalty payment of FIM 2 million. It did not impose any fine.

In a decision taken on 12 January, the Competition Authority found that the national mobile phone
operators Radiolinja and Sonera did not enjoy an individual or collective dominant position. Neither did
the Competition Authority find any evidence during its investigation that the rate charged by Sonera for
national roaming had harmful effects on competition. This investigation was opened at the request of
Telia Finland Oy, which has lodged an appeal against the Competition Authority’s decision with the
Competition Council (202).

Merger control was exercised in a total of eight cases, in two of which the transaction was cancelled. In
one of them, the Competition Council adopted a conditional decision (203) concerning the activities on the
electronic communications market of Sonera and Digita, a subsidiary of the Finnish broadcaster YLE;
the other case related to an acquisition involving the shipping companies Finnlines and Transfennica, a
transaction that was cancelled during the contract negotiation phase. Two conditional decisions were
prompted by concern to avoid the creation of a joint dominant position (204). The decisions applied with
regard to this issue the assessment criteria adopted in relevant rulings by the Court of First Instance.

France

Restrictive practices and abuses of a dominant position

With regard to restrictive practices, the Competition Council applied Community law in one case only,
concerning fruit and vegetables. It found that Coordination Rurale du Lot et Garonne (a regional farmers’
union) had infringed Article 7 of the order of 1 December 1986 and Article 81 of the EC Treaty, among
other things by organising a boycott of strawberries imported from Spain, and fined it FRF 150 000. The
Association syndicale coordination rurale sought an annulment of the decision on the grounds that it had
been confused with the body called Association coordination rurale. The Paris Appeal Court set aside the
Competition Council’s decision and exonerated the Association Syndicale Coordination Rurale.

¥201∂ This case was also mentioned in the 1999 competition report.
¥202∂ See also the 1999 competition report. The case is currently being examined by the Competition Council.
¥203∂ Competition Authority proposal of 17 April (1010/81/99) and Competition Council decision of 10 July (53/690/2000).
¥204∂ Company acquisitions involving the travel agents Fritidsresor and Finnmatkat (decision of 5 April, 1076/81/99) and

between the Danish brewer Carlsberg and the Norwegian brewer Orkla (2 January 2001, 573/81/2000).
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In a decision concerning Port autonome de Paris, the Competition Council ruled that the complaint
brought by Société d’activités et de réalisations d’aménagements d’entrepôts et de locaux divers (Serael)
was inadmissible since the practices in question involved the exercise of official authority and fell within
the jurisdiction of the administrative courts. Serael alleged that the sudden, substantial increase in
charges constituted an abuse of a dominant position prohibited by Article 8 of the 1986 Order and by
Article 82 of the EC Treaty and that Port autonome de Paris had engaged in abusively low-pricing
practices within the meaning of Article 10(1) of the 1986 Order.

The Competition Council imposed the heaviest fine in its history on 10 of the largest French banks
(including Caisse Nationale du Crédit Agricole, BNP, Société Générale, Crédit Lyonnais and Crédit
Mutuel) for entering into an agreement with a view to restricting or preventing competition in the
renegotiation of mortgage loans. The fines totalled FRF 1 144 million.

Mergers

Article 9 of the Community merger control regulation was applied in the Carrefour/Promodès case. On
25 January, the Commission decided to refer to the French (and Spanish) authorities the examination at
local level of part of the planned merger between Carrefour and Promodès and authorised the other
aspects of the deal subject to conditions (sale of Carrefour’s stake in Cora to one or more competitors in
order to remedy the problem of the dominant position created on the supply market). The French
competition authorities had on 20 December 1999 requested the Commission to apply Article 9 of the
regulation in order to enable them to examine 99 local markets that were liable to raise competition
concerns. By order of 5 July, after consulting the Competition Council, the Minister for Economic
Affairs cleared the transaction subject to the fulfilment of undertakings given by Carrefour (divestment
of supermarkets and hypermarkets in areas where Carrefour was in a dominant position on the staple
goods retail market).

Germany

During the period under review the Federal Cartel Office applied the Community competition rules in
one case. In a proceeding concerning refusal to allow access to the site of the motor vehicle terminal at
Bremerhafen, the Office informed Bremer Lagerhausgesellschaft Automobile Logistics GmbH & Co.
(BLG), by letter of 15 May, that such behaviour was incompatible with both Article 82 of the EC Treaty
and Section 19(4)(4) of the Act Prohibiting Restraints of Competition, which ban abuses of a dominant
position. The office had received complaints from handling firms wishing to offer loading and unloading
services in the port of Bremerhafen for the import and export of motor vehicles. BLG then stated that it
was prepared to allow the firms access to the facilities. After a hearing on 30 October, the Federal
Cartel Office issued an injunction requiring BLG to put that undertaking into effect and comply with
certain obligations.

During the year, three decisions were taken in application of the Community competition rules by the
Düsseldorf Higher Regional Court (Oberlandesgericht Düsseldorf) and the Berlin Court of Appeal
(Kammergericht Berlin).

(a) On 2 August, the Düsseldorf Higher Regional Court set aside, on grounds of imprecision, the
Federal Cartel Office’s decision of 21 December 1999 on access to the Puttgarden ferry port. Acting
under Section 19(4)(4) of the Act Prohibiting Restraints of Competition and Article 82 of the EC
Treaty, the office had prohibited Scandlines Deutschland GmbH from refusing to grant two
competing ferry companies the right also to use the port infrastructures in return for fair
remuneration. According to the Higher Regional Court, the vague concept of ‘fair remuneration’ in
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particular should have been spelled out more clearly in the decision. Since the ruling cannot be
challenged, the Federal Cartel Office has lodged an appeal against the refusal to allow appeal to a
higher court (Nichtzulassungsbeschwerde).

(b) In a proceeding concerning cooperation between Nordzucker AG and Union Zucker Südhannover
GmbH with a view to the joint marketing of beet sugar produced by the partner companies, the
Berlin Court of Appeal required the Federal Cartel Office to give more precise grounds for the
definition of the relevant market and the sensitive nature of the effects on interstate trade. On 18
March 1999, the Federal Cartel Office had prohibited the cooperation on the grounds that it
constituted an abuse of the dominant position enjoyed by the joint venture Nordzucker GmbH & Co.
KG, pursuant to Article 81(1) of the EC Treaty and Section 1, read in conjunction with the first
sentence of Section 28(1), and Section 28(4), read in conjunction with Section 12(1), of the Act
Prohibiting Restraints of Competition.

(c) On 7 June, the Düsseldorf Higher Regional Court dismissed the appeal brought by CardioClinic
Hamburg Krankenhausgesellschaft mbH against the Federal Cartel Office’s decision of 22 February
not to accede to its request that the Office initiate administrative proceedings under Section 1 of the
Act Prohibiting Restraints of Competition and Articles 81 and 82 of the EC Treaty against several
health insurance funds for having engaged in restrictive practices. The Federal Cartel Office had
refused to initiate proceedings on the grounds that a court action was already pending and that the
issue of the applicability of the Competition Act, following the entry into force of Article 69 of
Book V of the German Social Security Code, had not been clarified. The Higher Regional Court
confirmed, among other things, that the Federal Cartel Office had some discretion for applying
Articles 81 and 82 of the EC Treaty. CardioClinic has lodged an appeal against the refusal to allow
appeal to a higher court.

Greece

There were no instances in which the Greek Competition Authority directly applied the Community
competition rules during the period under review.

Ireland

The Competition Authority in Dublin is not empowered to apply Community competition law.

The Minister for Enterprise, Trade and Employment, rather than the Competition Authority, is the
competent authority for the purpose of Council Regulations (EEC) of 1962 and 1989.

The Irish Competition Authority secured its first criminal conviction in 2000. The authority prosecuted
an oil company for price fixing under the Competition (Amendment) Act 1996 and the company was
convicted on two charges.

Italy

In the context of the decentralised application of Articles 81(1) and 82 of the EC Treaty, the Competition
and Market Authority is empowered, pursuant to Article 54 of Act No 52 of 6 February 1996, to rely on
the powers and procedures available to it for the purpose of applying the national antitrust rules. In 2000,
it terminated three sets of infringement proceedings (Consorzio Industrie Fiammiferi, Stream/Telepiù,
Aeroporti di Roma — Tariffs for groundhandling services) in accordance with the Treaty rules.
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1. In the Consorzio Industrie Fiammiferi case, the Competition Authority found that the existence and
activities of Consorzio Industrie Fiammiferi (CIF), which groups together all the Italian match producers,
were incompatible with Articles 3(g), 10 and 81(1) of the EC Treaty. It took the view in particular that
the mere operation of the consortium was a means of maintaining in existence a horizontal structure
between the operators in the sector which in practice prevented market entry by new competitors and
restructuring of enterprises already active on the market, despite the far-reaching changes that had taken
place in market forces. The national legislation setting up the consortium had therefore created an
environment that was restricting competition and, using the power conferred on it to share production
between its member companies, the CIF had taken decisions in breach of Article 81(1). The legislation
consequently had to be repealed by a court and/or any public administration in accordance with
Articles 3(g) and 10 of the EC Treaty.

The Competition Authority also found that the CIF had engaged in behaviour which restricted
competition to a greater extent than was allowed by the legislation. In particular, the CIF and Consorzio
Nazionale Attività Economico Distributiva Integrata (Conaedi) had concluded a framework agreement to
which a large number of operators of Magazzini di Generi di Monopolio (MGM) (sales outlets for goods
covered by the State monopoly) had subscribed, requiring them to source their supplies exclusively from
the CIF. This prevented competitors from entering the market, in breach of Article 81(1) of the EC
Treaty.

Documents collected during the investigation showed that the CIF had since 1994 been pursuing a
commercial strategy aimed at entrenching its position on the market. As part of that strategy, it concluded
a market-sharing agreement with Swedish Match SA (SM), the leading European producer, whereby the
latter refrained from entering the Italian market directly. It also implemented a commercial policy
designed to strengthen its trading links with the MGM distribution network by signing a framework
agreement with Conaedi to ensure the exclusivity of that commercial channel.

The combined result of these strategies (the horizontal agreement with SM and the vertical agreement
with Conaedi and the MGM network) effectively enabled the CIF to prevent competing firms from
entering the market in the sale of matches and to retain a market share of at least 90 %, even four years
after the Italian market had been opened up to imports. The Competition Authority initiated proceedings
after receiving a complaint from a German company which reported that, although it had obtained
permission to market matches, it had difficulty in penetrating the Italian market in the distribution of
such products. The company complained in particular that certain MGM operators refused to distribute
its products. The Competition Authority found that the above agreements had a highly detrimental effect
on intra-Community trade.

2. In the Stream/Telepiù case, which was opened in response to a complaint by the company Stream, the
Competition Authority found that Telepiù had breached Article 82 of the EC Treaty on several counts, by
restricting competition on the domestic pay-TV market and unduly strengthening its dominant position,
thereby making it more difficult and more costly for other (e.g. Community) firms to enter the market.
The Authority established that Telepiù enjoyed a dominant position inter alia on the grounds of the high
market share it had held over a long period (the whole of the market up to the end of 1997, 93 % at the
end of 1998 and 82 % at the end of September 1999), its degree of vertical integration and its ability to
act independently of its competitors, customers and suppliers.

Several of Telepiù’s forms of behaviour were classed as abuse by the Competition Authority. First, the
company had infringed Article 82 of the EC Treaty by buying, from 1998 onwards, both on its own
account and via companies it controls, exclusive rights for a period of more than three years to the
encrypted broadcasting of a large proportion of the first and second division football championship
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matches, and in particular those played by the most popular teams. Telepiù had thus extended, and in
some cases doubled, the previous duration of the exclusive rights it held to football matches and shielded
the most valuable content from competition between the pay-TV companies for a particularly long period
of time.

Second, the Authority deemed abusive the inclusion, in some of those contracts with a duration of three
years or more, of a provision granting Telepiù or the companies it controls a pre-emptive right to
purchase the same broadcasting rights on an exclusive basis for the period following the initial
contractual term, since this enabled the already dominant company to continue preventing competitors
from acquiring the most profitable content.

The third practice which the Competition Authority regarded as an abuse of a dominant position caught
by Article 82 of the EC Treaty was the inclusion, both on its own account and via companies controlled
by Telepiù, in the technico-commercial contract for the cable distribution of football programmes and
packages under the Telepiù trade name concluded in 1996 with Stream, of clauses which, among other
things, placed the latter under the obligation to promote and market the products ‘in accordance with the
commercial policies’ of the Telepiù group and to charge a cable subscription ‘virtually identical to the
fee charged by the Telepiù group for football programmes and packages broadcast by satellite’.

3. In the Aeroporti di Roma — Tariffs for groundhandling services case, the Competition Authority
found that Aeroporti di Roma had infringed Article 82 of the EC Treaty by acting in such a way as to
limit access to the markets for groundhandling services and infrastructure management at Rome’s main
airport (Rome Fiumicino). On the basis of the facts that came to light during the investigation, which was
initiated in response to information provided by firms in the air transport and groundhandling services
industry, the authority took the view that the system of discounts on tariffs for groundhandling services
adopted by Aeroporti di Roma in 1998, based on quantities purchased and the duration of supply
agreements, was liable to hinder competitors’ access to markets that had recently been liberalised under
Community Directive 96/67/EC.

The Competition Authority also considered that Aeroporti di Roma had acted in an anticompetitive and
unlawful manner by preventing in 1998, through unjustifiable delay, the company Meridiana from
providing its own apron supervision and aircraft positioning services via its subsidiary Aviation Services.
It took the view that the legislative and administrative framework adduced by the airport operator in an
attempt to justify its conduct did not enable it to escape the fact that it had breached the competition
rules. Lastly, it found that Aeroporti di Roma had not abused its dominant position in the management of
airport infrastructure to the detriment of suppliers of ground representation and supervision services
since the conditions for the grant of subconcessions for local airports, which had been challenged and
created potential restrictions of competition, had never been applied.

Luxembourg

The Ministry of Economic Affairs noted that the number of cases referred to the Restrictive Trade
Practices Commission (CPCR) had risen. The most interesting cases referred to the CPCR can be
summarised as follows.

The first case concerned an alleged abuse of a dominant position by a Luxembourg firm in the cleaning
products sector. Investigation of the matter by the CPCR not having established the existence of practices
whose object or effect was to restrict competition on the Luxembourg market, the Minister for Economic
Affairs dismissed the complaint on the advice of the CPCR, which stated that it did not fall within the
scope of the Act of 17 June 1970, as amended.
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Two other cases were referred to the CPCR which are still under investigation and on which decisions
are not expected until some time in 2001. One of these concerns practices, allegedly in breach of the Act
of 17 June 1970, as amended, on the market in expert inspections of motor vehicles; the other relates to
an alleged abuse of a dominant position by a Luxembourg firm with regard to charges for bank cards.

Netherlands

Policy on combating restrictive practices

Regular consultations take place at departmental level between the Commission and the Member States
on implementation of the competition rules. The purpose of these consultations is to ensure uniform
application of the competition rules and to prevent parties from shopping around for the authority, be it
European or domestic, perceived as the most sympathetic. Thanks to these contacts, the decisions taken
by the Dutch Competition Authority (the NMa) can contribute to bringing national and Community
competition law closer together.

The consultations essentially concerned cases in which the Commission had sent a comfort letter to the
parties. They also took place in cases in which complaints and/or exemption applications had been sent
simultaneously to the NMa and the Commission. In this way, a decision can be taken as to which body is
primarily responsible for investigating the matter; the other body stays proceedings and the parties are
informed.

Lastly, the NMa published a brochure setting out the new policy on vertical agreements, in order to
inform businesses of the latest developments in this area. By consulting the brochure, firms can
determine for themselves whether they qualify for block exemption of a vertical agreement or whether
they should apply for an exemption.

Merger control

Regular consultations were held between the Commission’s Merger Task Force and the NMa’s merger
control department. Contacts were made with the NMa in a number of European cases concerning
markets in the Netherlands and the two sides also cooperated closely in a number of cases involving the
question of jurisdiction. This cooperation is in addition to the regular contacts concerning decisions
subject to conditions taken at the end of phase I of the procedure at European level and the discussions
within the advisory committees concerning phase II decisions.

Portugal

Acting under Decree-Law No 371/93 of 29 October 1993, the Competition Council adopted five
decisions in infringement proceedings initiated against restrictive practices. The cases had to do with
three decisions by trade associations, on the markets in flat glass, the services of chartered accountants
and dietary products, and two distribution agreements on the beer market, in one of which it was also
found that a situation of economic dependence had been abused. In the two beer cases, the Competition
Council applied the national competition rules with due regard to the approach taken by the Commission
in similar cases and the precedents established by the Court of Justice and the Court of First Instance.
Fines were imposed in four of the cases.

During the period under review, the Directorate-General for Trade and Competition (DGCC) wound up
four investigations by issuing the corresponding final report. The cases concerned a decision by a trade
association on the market in services provided by chartered accountants and three abuses of a dominant
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position, namely on the Lisbon stock exchange, the electronic payments market and the
telecommunications market.

The DGCC also examined 67 merger notifications concerning the following sectors: non-food industries
(35), foodstuffs (3), retailing (5) and services (24).

No case involved the direct application of the Community competition rules.

Spain

Merger control

On 23 July 1999, in connection with Case IV/M.1555 Heineken/Cruzcampo, the Spanish authorities
submitted their first request for Article 9 of the merger regulation to be implemented. By decision of
17 August 1999, the Commission referred the case to the Spanish authorities.

On 5 October 1999, the Commission received notification of the transaction whereby Carrefour planned
to acquire control of Promodès. On 17 December 1999, the Ministry of Economic Affairs and Finance,
acting via the Competition Service and under Article 9(2) of the merger regulation, requested partial
referral of the case to the Spanish authorities so that the latter could examine a number of local markets
or market segments (self-service retailing of staple goods) located in Spanish territory, with a view to
applying Spanish competition law. On 25 January 2000, the Commission adopted a decision in the
Carrefour/Promodès case in which it found it appropriate to refer to the Spanish competition authorities
the part of the case concerning the retail distribution of consumer goods in the areas mentioned in their
request.

Restrictive conduct

The only new development in this area was the decision adopted by the Competition Tribunal in Case
465/99, concerning intellectual property in the field of television broadcasting. The Tribunal ruled that
the EGEDA (Entidad de Gestión de Derechos de los Productores Audiovisuales), the AISGE (Actores
Intérpretes Sociedad de Gestión de España) and AIE (Artistas Intérpretes o Ejecutantes Sociedad de
Gestión de España), collecting societies for television producers and actors and performers, were abusing
their dominant position in the management of the intellectual property rights entrusted to them, in breach
of Article 6 of Act 16/89 on the Protection of Competition and Article 82 of the EC Treaty. The abuse
consisted in demanding, both individually and collectively, unfair payments from hotel proprietors for
the use of television sets in their hotels. The tribunal imposed fines of up to ESP 45 million
(EUR 270 000).

Sweden

The Swedish Competition Authority was not empowered by national law directly to apply Articles 81(1)
and 82 during the period under review. Amendment of the Competition Act gave it the powers to do so
from 1 January 2001.

Prompted by suspicions regarding the existence of an agreement on prices and discounts, in December
1999 the Competition Authority carried out an investigation of the five largest oil companies in Sweden.
It was discovered that representatives of the companies had met secretly to plan and fix the prices and
discounts to be applied to their customers’ petrol purchases; an economic analysis also demonstrated that
customers had lost considerable amounts of money. The behaviour of the oil companies constituted an
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extremely serious infringement of the Competition Act by large firms which, in practice, completely
control a market of key economic importance for consumers and society as a whole. The Competition
Authority summoned the companies concerned to appear before the Stockholm District Court (Tingsrätt)
and sought awards totalling SEK 740 million.

The Competition Authority took the view that the SAS’s application of the EuroBonus loyalty scheme
(SAS frequent flyer programme) on domestic scheduled flights contravened the Competition Act
because it represented an obstacle for other airlines wishing to set up or maintain competing domestic
services. The authority therefore called on the SAS to make changes to the way it applied EuroBonus for
domestic flights. At the request of the SAS, the Market Tribunal (Marknadsdomstol) issued a stay of
execution pending its final ruling. The hearings were completed in the autumn, but the Tribunal had not
given judgment by 31 December.

The ice cream producer GB Glace AB, which belongs to the Unilever group, supplied its retailers with
illustrated price lists for its ice creams, showing preprinted recommended prices. The survey carried out
by the Competition Authority revealed that retailers very often applied the preprinted prices, with the
result that consumer prices were kept at a uniform level. After taking note of the Authority’s preliminary
opinion that the practice contravened the Competition Act, GB decided to remove the preprinted prices
forthwith from posters presenting its products. The authority then decided that there was no need to take
further action under the act.

Acquisition of the brewer Pripps Ringnes AB by the Danish company Carlsberg A/S had repercussions
on several beer markets and on the market in soft drinks and mineral water. The merger placed Carlsberg
in a dominant position which would have substantially restricted competition on several of the relevant
markets. Carlsberg entered into a number of commitments which enabled the Competition Authority to
clear the acquisition without taking specific measures. Carlsberg undertook to divest several of its own
brands on the beer markets and to stop selling certain brands produced by other brewers. On the soft
drinks market, Carlsberg will put an end to its cooperation with The Coca-Cola Company in Sweden.

United Kingdom

The Competition Act 1998 makes no provision for the application of Articles 81 and 82 by UK
competition authorities.

C — Application of the Community competition rules by courts 
in the Member States

The competition authorities of five Member States only (France, Germany, Italy, the Netherlands and
Spain) have reported decisions by a national court applying the Community competition rules or
referring a question to the European Court of Justice for a preliminary ruling.

This section does not include judgments delivered by courts with jurisdiction over decisions by national
competition authorities. These judgments were mentioned in the previous section (‘Application of the
Community competition rules by national authorities’).
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France

Council of State

In three judgments handed down in the course of the year, the Council of State upheld its case-law on the
inclusion of the Community competition rules in the body of law guaranteed by the administrative
courts.

Article L 760 of the Public Health Code prohibits individuals and companies operating medical testing
laboratories from granting third parties discounts on the analyses and examinations they perform and
from entering into agreements assigning to a third party all or part of the income generated by the
laboratory. The article also stipulates that samples for analysis may be transferred only to the pharmacist
located in a municipality where there is no exclusive laboratory or between laboratories under the
conditions laid down in the code; it prohibits collection from sample-takers in municipalities where there
is a pharmacy or an exclusive laboratory. The Council of State held that the above provisions, in so far as
their implementation was liable to affect trade between Member States, had neither the object nor the
effect of encouraging agreements between undertakings or of enabling dominant positions to be
exploited; they were not incompatible with Articles 81 and 82 (judgment of 28 February).

A provision of the Tax Code allows civil servants to deduct contributions to supplementary pension
funds from their taxable income. The Minister for Economic Affairs and Finance had refused to allow the
APERF (Association Nationale pour l’Epargne Retraite des Fonctionnaires — national retirement
savings association for civil servants) to avail itself of that concession. The APERF considered that funds
which qualified for the concession were put in a position to abuse their dominant position (Article 82)
following the Minister’s decision. The Council of State found that there was no abuse of a dominant
position and that the APERF had no grounds for seeking an annulment of the decision (judgment of 17
May).

The companies Sud Bretagne, Nord Bretagne Diffusion and Lorient Diffusion requested the Council of
State to review the legality of an order issued by the Minister for Culture specifying the membership of
an arbitration board for determining the arrangements for the calculation and payment of royalties in the
event of disagreement between performers, producers and users of sound recordings. The three
companies took the view that the board’s membership had the effect of establishing a monopoly for the
benefit of SPRE (Société pour la perception de la rémunération équitable, a collecting society) in
violation of Articles 81 and 82 of the EC Treaty. The Council of State dismissed the application on the
ground that the arbitration board, which was composed of members of the profession and the judiciary in
equal numbers, was not liable to confer any monopoly on SPRE (judgment of 21 June).

Ordinary courts

In Roquette Frères SA v Director-General for Competition, Consumer Affairs and Trading Standards, on
7 March the Court of cassation requested the European Court of Justice to give a preliminary ruling on
two questions. The Court of Cassation asked whether a national court could refuse to grant a search and
seizure warrant in a case where national civil servants were assisting Community officials if it considered
that the Commission’s decision to carry out an inspection, on the basis of which it would have to issue
the warrant under its national law, was not reasoned or was insufficiently reasoned. The Court of Justice
was also asked to state whether the Commission had to communicate to the national court its evidence
for suspecting the existence of anticompetitive practices and to spell out the conditions in which the
national court was empowered to withhold the search and seizure warrants requested by the Commission.
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Germany

The judgments of the German civil courts applying Community competition law and notified to the
Federal Cartel Office are indicated below:

1. Dortmund Regional Court, judgment of 6 January 2000 13 O 106/98 P-228/98
Fedi GmbH Vertrieb & Service f. Renovierungssyst, Gelsenkirchen
Portas Deutschland Folien GmbH + Co. Fabrikations KG, Dietzenbach
A franchise contract requiring the franchisee to purchase materials supplied by the franchisor and
machinery necessary for processing them is valid (Section 18 of the Act prohibiting Restraints of
Competition (GWB) (old version); Article 81 of the EC Treaty; Regulation (EEC) No 4087/88).

2. Düsseldorf Higher Regional Court, judgment of 12 January 2000 U (Kart) 5/99 P-140/98
New York Blood Center, Inc., New York/United States
1. Octapharma AG, CH-Ziegelbrück; 2. Octapharma, A-Vienna and others
Although the foreign law is applicable, the patent licensing contract between the parties is void on
account of a formal defect (Sections 93(2), 34, 20 and 21 of the GWB (old version)).

3. Cologne Regional Court, judgment of 27 January 2000 26 O 218/97 P-66/00
Zentralverband Deutsches Kraftfahrzeuggewerbe (ZDK) e.V, Bonn and others
Citroen Deutschland AG, Cologne
The contested clauses of the defendant’s dealership contracts are void (Section 9 of the General
Conditions of Sale Act (AGBG); Regulation (EC) No 1475/95).

4. Düsseldorf Higher Regional Court, judgment of 27 January 2000 W (Kart) 11/99 P-280/98
Procter & Gamble GmbH, Schwalbach a.R.
AOK Rheinland Düsseldorf and nine other health insurance funds
A dispute about the setting of fixed amounts for incontinence products within the meaning of Article
35(3) of the Social Security Code (SGB), in breach of Articles 81 and 82 of the EC Treaty, is a
matter for a civil court (Section 17a of the Administration of Justice Act (GVG); Section 51(2) of
the Social Security Courts Act (SGG); Section 87(1) of the GWB).

5. Munich I Regional Court, judgment of 2 February 2000 21 O 22405/98 P-16/99
Hobeka Fensterfabrik GmbH & C. Zolling/Freising
City of Munich
There is no claim for an injunction against the instruction issued by the defendant prohibiting the use
of PVC in the city’s construction projects (Section 1 of the Unfair Competition Act (UWG);
Sections 19, 20(1) and 21(1) of the GWB; Articles 1004, 823(2) and 826 of the Civil Code (BGB);
Articles 28 and 86 of the EC Treaty).

6. Court of Justice of the European Communities, judgment of 10 February 2000 Joined Cases
C-147/97 and C-148/97 P-164/96
Deutsche Post AG, Bonn
GZS Gesellschaft für Zahlungssysteme mbH, Frankfurt am Main
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A postal service is entitled to charge its domestic rate for the distribution of items of mail posted in
large quantities with the postal services of other Member States by domestic senders to domestic
addressees (non-physical remail), after deducting terminal dues (Articles 49, 82 and 86 of the EC
Treaty).

7. Düsseldorf Regional Court, judgment of 15 March 2000 34 O (Kart) 177/99 P-248/99
EFL Mineralöl GmbH, Düsseldorf
Cosy-Wash Autoservice GmbH, Berlin
A contract for the exclusive purchase of motor oils is held to be valid (Article 81 of the EC Treaty;
Article 138 of the BGB).

8. Frankfurt am Main Higher Regional Court, judgment of 21 March 2000 11 U (Kart) 11/99 P-71/98
Churchill Trading System Textilhandels GmbH, Frankfurt am Main
Artesanos Camiseros SA Madrid/E
The applicant may not claim damages over and above the right to reimbursement of the franchise fee
on account of an error committed by the defendant when the franchise contract was concluded
between the parties (Article 81 of the EC Treaty; Regulation (EEC) No 4987/88).

9. Cologne Higher Regional Court, judgment of 23 March 2000 12 U 6/00 P-134/00
Deutsche Post AG, Bonn
Center Parcs GmbH & Co. KG, Cologne
Referral of the dispute to the Higher Regional Court with jurisdiction for restrictive practices with a
request for a preliminary ruling on a question concerning antitrust law (compatibility of Article 25
of the 1989 Universal Postal Convention with Article 82 of the EC Treaty) which the Higher Court
did not deem important.

10. Frankfurt am Main Regional Court, judgment of 12 April 2000 3/8 O 13/00 P-51/00
Flughafen Hannover-Langenhagen GmbH, Hannover
Deutsche Lufthansa AG, Cologne
The applicant is not entitled to charge a fee for allowing the defendant to carry out airport check-in
formalities (Section 9 of the regulation on the airport check-in service; Sections 19 and 20 of the
GWB; Article 82 of the EC Treaty).

11. Hamburg Higher Regional Court, judgment of 13 April 2000 3 U 204/98 P-193/98
Esso Aktiengesellschaft, Hamburg
Tankstelle Koch GmbH Dobra
A petrol distribution contract with a 20-year exclusive dealing clause is valid because the manager
of the filling station must be regarded as a commercial agent under German and Community law
(Sections 18 and 34 of the GWB (old version); Article 81 of the EC Treaty; Regulation (EC)
No 2790/1999).

12. Hamburg Higher Regional Court, judgment of 13 April 2000 3 U 288/98 P-76/99
Esso AG, Hamburg
Bettina und Rüdiger Melswich oHG, Güsten
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A petrol distribution contract with a 20-year exclusive dealing clause is valid because the manager
of the filling station must be regarded as a commercial agent under German and Community law
(Sections 18 and 34 of the GWB (old version); Article 81 of the EC Treaty; Regulation (EC)
No 2790/1999).

13. Hamburg Higher Regional Court, judgment of 13 April 2000 3 U 287/98 P-77/99
Esso AG, Hamburg
Manuela und Frank Linke oHG, Friedersdorf
A petrol distribution contract with a 20-year exclusive dealing clause is valid because the manager
of the filling station must be regarded as a commercial agent under German and Community law
(Sections 18 and 34 of the GWB (old version); Article 81 of the EC Treaty; Regulation (EC)
No 2790/1999).

14. Hamburg Higher Regional Court, judgment of 13 April 2000 3 U 285/98 P-78/99
Esso AG, Hamburg
Lutz John, Calbe
A petrol distribution contract with a 20-year exclusive dealing clause is valid because the manager
of the filling station must be regarded as a commercial agent under German and Community law
(Sections 18 and 34 of the GWB (old version); Article 81 of the EC Treaty; Regulation (EC)
No 2790/1999).

15. Hamburg Higher Regional Court, judgment of 13 April 2000 3 U 284/98 P-79/99
Esso AG, Hamburg
Annette und Jens Gottschalk oHG, Rochlitz
A petrol distribution contract with a 20-year exclusive dealing clause is valid because the manager
of the filling station must be regarded as a commercial agent under German and Community law
(Sections 18 and 34 of the GWB (old version); Article 81 of the EC Treaty; Regulation (EC)
No 2790/1999).

16. Hamburg Higher Regional Court, judgment of 13 April 2000 3 U 124/99 P-144/99
Esso AG, Hamburg
Reinhard Rossnagel, Bad Frankenhausen
A petrol distribution contract with a 20-year exclusive dealing clause is valid because the manager
of the filling station must be regarded as a commercial agent under German and Community law
(Sections 18 and 34 of the GWB (old version); Article 81 of the EC Treaty; Regulation (EC)
No 2790/1999).

17. Hamburg Higher Regional Court, judgment of 13 April 2000 3 U 204/99 P-216/99
Esso Deutschland GmbH, Hamburg
Annette und Jens Gottschalk oHG, Rochlitz
A petrol distribution contract with a 20-year exclusive dealing clause is valid (the grounds refer to
the judgment delivered in the main proceedings (P-79/99); interim measures).

18. Hamburg Higher Regional Court, judgment of 13 April 2000 3 U 205/99 P-217/99
Esso Deutschland GmbH, Hamburg
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Lutz John, Calbe
A petrol distribution contract with a 20-year exclusive dealing clause is valid (the grounds refer to
the judgment delivered in the main proceedings (P-78/99); interim measures).

19. Hamburg Higher Regional Court, judgment of 13 April 2000 3 U 206/99 P-218/99
Esso Deutschland GmbH, Hamburg
Manuela und Frank Linke oHG, Friedersdorf
A petrol distribution contract with a 20-year exclusive dealing clause is valid (the grounds refer to
the judgment delivered in the main proceedings (P-77/99); interim measures).

20. Hamburg Higher Regional Court, judgment of 13 April 2000 3 U 207/99 P-219/99
Esso Deutschland GmbH, Hamburg
Bettina und Rüdiger Melswich oHG, Güsten
A petrol distribution contract with a clause for the exclusive purchase of motor fuels and motor oils
is valid (Article 81 of the EC Treaty; no comments on antitrust law; interim measures).

21. Hamburg Higher Regional Court, judgment of 13 April 2000 3 U 208/99 P-220/99
Esso Deutschland GmbH, Hamburg
Klaus Schomann, Lübeck
A petrol distribution contract with a 20-year exclusive dealing clause is valid because the manager
of the filling station must be regarded as a commercial agent under German and Community law
(Sections 18 and 34 of the GWB (old version); Article 81 of the EC Treaty; Regulation (EC)
No 2790/1999; interim measures).

22. Düsseldorf Regional Court, judgment of 17 April 2000 34 O (KartO 147/98 P-166/98
Ichthyol-Gesellschaft Cordes, Hermani & Co., Hamburg
AOK Bundesverband, Bonn and others
The defendant is not entitled to set fixed amounts for the reimbursement of generic medicinal
products containing bituminous ammonium sulphamate (former Articles 85 and 86 of the EC
Treaty, read in conjunction with Articles 823 and 1004 of the BGB; Section 1 of the UWG).

23. Munich Higher Regional Court, judgment of 4 May 2000 U (K) 1907/97 P-28/97
Zentral-Drogerie Meidinger GmbH, Bonn
Parfums et Beauté Deutschland GmbH, Bonn
Article 81 of the EC Treaty, read in conjunction with Article 823(2) of the BGB, does not guarantee
any right to be supplied with cosmetic products. The right of supply under Section 20(2) of the
GWB does not apply because the applicant has not adduced sufficient proof that the legal provision
is addressed to the defendant.

24. Düsseldorf Higher Regional Court, judgment of 5 June 2000 Kart 6/00 (V) P-73/00
Cardioclinik Hamburg Krankenhausgesellschaft mbH, Hamburg
BKartA
Proceedings for failure to act challenging the refusal to cancel an order which, according to the
application, was to invalidate a decision by the arbitration board setting hospital charges and an
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agreement on hospital charges (Article 81 of the EC Treaty; Article 69 of Book v of the SGB);
application for interim measures dismissed.

25. Cologne Regional Court, judgment of 7 June 2000 28 O (Kart) 559/99 P-258/99
Thyssengas GmbH, Duisburg
STAWAG Stadtwerke Aachen AG, Aachen
A gas supply contract which required the defendant to purchase from the applicant for a period of
19 years a quantity of gas which, when the contract was concluded, covered all of its needs is
annulled in its entirety, despite a safeguard clause (Article 81 of the EC Treaty; Article 139 of the
BGB).

26. Frankfurt am Main Regional Court, judgment of 14 June 2000 2/6 O 14/00 P-34/00
Pronuptia de Paris SA, Saint Denis/F
Margret Hoeksma, Garbsen
The applicant is entitled to payment under a valid franchise contract; the contract is not void
pursuant to Article 81 of the EC Treaty, Section 4 of the Consumer Credit Act and Article 138 of the
BGB; the contract cannot be rescinded in accordance with the culpa in contrahendo principle.

27. Celle Higher Regional Court, judgment of 22 June 2000 13 U (Kart) 137/98 P-129/97
Gebr. Fischbach GmbH & Co. KG. Irrel
Volkswagen AG, Wolfsburg
The termination, by the defendant, of the applicant’s dealership contract as part of the reorganisation
of its distribution system is valid; the applicant has no right to be supplied (Sections 33 and 20 of the
GWB; Article 81 of the EC Treaty; Regulation (EC) No 1475/95; Commission decision of
28 April 1998 on a fine).

28. Düsseldorf Regional Court, judgment of 19 July 2000 34 O (Kart) 113/99 P-172/99
Goedecke Aktiengesellschaft Berlin
Bundesausschuss der Ärzte und Krankenkassen, Cologne
An application made before 1 January 2000 for an injunction against the defendant’s directives
precluding the right to prescribe certain preparations may be the subject of a judicial appeal (Section
13 of the GVG; Articles 823 and 1004 of the BGB, read in conjunction with Articles 81 and 82 of
the EC Treaty; Sections 21 and 33 of the GWB; Section 51(2) of the SGG).

29. Düsseldorf Regional Court, judgment of 26 July 2000 34 O (Kart) 192/99 P-54/00
1. Byk Gulden Lomberg, Konstanz; 2. Schwarz Pharma, Monheim
AOK Bundesverband, Bonn and others
An application made before 1 January 2000 for an injunction against the joint setting of fixed
amounts for medicinal products may be the subject of a judicial appeal (Articles 81 and 82 of the EC
Treaty; Articles 823(2) and 1004 of the BGB; Section 13 of the GVG; Section 51(2) of the SGG (old
version).

30. Potsdam Regional Court, judgment of 26 July 2000 2 O 44/00 P-100/00
Wärmeversorgung-GmbH, Fürstenwalde
SP Reifenwerke GmbH, Hanau
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Clauses in a heat supply contract concluded for a 10-year period requiring the purchaser to refrain
from acquiring supplies from third parties and from producing energy are valid (Sections 16 and 1 of
the GWB; Article 81 of the EC Treaty).

31. Düsseldorf Regional Court, judgment of 26 July 2000 34 O (Kart) 198/99 P-261/99

Glaxo Wellcome GmbH & Co., Bad Oldesloe

AOK Bundesverband, Bonn and others

An application made before 1 January 2000 for an injunction against the joint setting of fixed
amounts for medicinal products may be the subject of a judicial appeal (Articles 81 and 82 of the EC
Treaty; Articles 823(2) and 1004 of the BGB; Section 13 of the GVG; Section 51(2) of the SGG (old
version).

32. Dortmund Regional Court, judgment of 27 July 2000 13 O 105/00 (Kart) P-152/00

Corpora Sana Institut GmbH & Co., Rodgau

Cordial Produktions- u. Warenvertriebs ges. mbH, Lüdinghausen

Right to stop the distribution of magnetic products under an exclusive distribution agreement
(Article 81 of the EC Treaty; Article 3(c) of Regulation (EEC) No 1883/83; Article 138 of the BGB;
interim measures).

33. Dortmund Regional Court, judgment of 16 August 2000 34 O (Kart) 159/99 P-237/99

PLUSNET GmbH & Co. KG, Düsseldorf

Deutsche Telekom AG, Bonn

The applicant is not entitled to damages for obstruction of the supply of business network services
on account of the low business rates offered by the defendant with unchanged leased line costs, since
the charging of regular fees is not unfair (Section 20(2) and 33 of the GWB; Article 82 of the EC
Treaty; Article 823(2) of the BGB).

34. Düsseldorf Higher Regional Court, judgment of 17 August 2000 U (Kart) 7/99 P-216/98

Interparfums GmbH, Röbel-Müritz

Parfums Christian Dior GmbH, Düsseldorf

The applicant is not entitled to claim damages and has no right to be supplied with the defendant’s
products under a warehousing contract, since the applicant is not in a relationship of dependence and
the distribution system is not impermeable (Sections 20 and 33 of the GWB; Article 823(2) of the
BGB, read in conjunction with Article 81 of the EC Treaty; decision on costs based on a concurring
settlement declaration).

35. Düsseldorf Higher Regional Court, judgment of 17 August 2000 W (Kart) 7/00 P-195/99

Byk Gulden Lomberg Chemische Fabrik GmbH, Konstanz

AOK Bundesverband, Bonn and others

The ordinary courts have jurisdiction for an application made before 1 January 2000 for an
injunction against the maintenance of fixed amounts for medical expenses (Section 13 of the GVG;
Articles 82 and 87 of Book v of the SGG; Articles 81 and 82 of the EC Treaty; Sections 33 and
122 of the GWB).
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36. Düsseldorf Regional Court, judgment of 30 August 2000 34 O (Kart) 194/98 P-280/98
Procter & Gamble, Schwalbach a.R.
AOK Rheinland, Düsseldorf and nine other health insurance funds
The costs arising in a dispute considered by both parties to be settled are to be paid by the defendant,
since the applicant was able to demand that the defendant stop setting fixed amounts (Article 81(1)
of the EC Treaty; Articles 823(2) and 1004 of the BGB).

37. Düsseldorf Regional Court, judgment of 30 August 2000 34 O (Kart) 20/99 P-43/99
Mundipharma GmbH, Limburg/Lahn
AOK BV, Bonn and other federations of statutory health insurance funds
Application for an injunction and damages against the setting and application of fixed amounts for
morphine-based preparations by federations of statutory health insurance funds as purchasers of
medicinal products (Article 81 of the EC Treaty; Articles 823(2) and 1004 of the BGB).

38. Hamburg Higher Regional Court, judgment of 19 October 2000 3 U 199/99 P-61/99
Asche AG, Hamburg
Bundesausschuss der Ärzte und Krankenkassen, Cologne
The defendant’s directives prohibiting the prescription by fund doctors and reimbursement of
certain categories of medicinal products are contrary to Article 81(1) of the EC Treaty (interim
measures).

39. Hamburg Higher Regional Court, judgment of 19 October 2000 3 U 200/99 P-66/99
Pohl-Boskamp GmbH & Co., Hohenlockstedt
Bundesausschuss der Ärzte und Krankenkassen, Cologne
The defendant’s directives prohibiting the prescription and reimbursement by the statutory health
insurance funds of the applicant’s medicinal products are illegal (Article 81 of the EC Treaty;
Articles 823(2) and 1004 of the BGB).

40. Dessau Regional Court, judgment of 8 November 2000 2 O 1665/99 P-39/00
Esso Deutschland GmbH, Hamburg
1. Bettina Melswich; 2. Rüdiger Melswich, Güsten
A petrol distribution contract with a clause for the exclusive purchase of motor fuels and motor oils
is void (Article 81 of the EC Treaty; interim measures).

41. Düsseldorf Higher Regional Court, judgment of 15 November 2000 U (Kart) 6/00 P-43/00
Dieckmann Arzneimittel GmbH, Haar and others
AOK Bundesverband, Bonn
Injunction not to distribute the ‘Programme of joint action for observance of the 1999 budget for
medicinal products’ (Article 81(1) of the EC Treaty; Articles 823 and 1004 of the BGB; interim
measures).

42. Frankfurt am Main Regional Court, judgment of 15 November 2000 2/6 O 308/00 P-156/00
Gutenberg Buchhandlung; Inh. Jürgen Hollack, Brussels/B
S. Fischer Verlag GmbH, Frankfurt am Main
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In the absence of any effect at domestic level and/or market power, the applicant cannot demand to
be supplied direct with the defendant’s publications (Sections 20 and 33 of the GWB; Article 82 of
the EC Treaty).

Italy

In the period under review, the only order by an Italian court making a reference to the European Court
of Justice for a preliminary ruling under Article 234 of the EC Treaty, in connection with the
compatibility of national rules or business practices with Articles 81 and 82 of the Treaty, was made by
the District Court of Vicenza (205), which asked whether the national rules conferring special and
exclusive rights on INAIL (Istituto Nazionale per l’Assicurazione contro gli Infortuni sul Lavoro) in the
field of industrial accident insurance were compatible with Articles 81 and 82 of the EC Treaty.

Netherlands

The Dutch courts applied Community competition law in the following decisions. It should be noted that,
even where they apply the new Competition Act, the Dutch courts are in fact interpreting Articles 81 and
82, since the Act is modelled on the Community competition rules. The Dutch Competition Act was
relied on by plaintiffs in a number of cases.

— Arnhem Court of Appeal (Gerechtshof Arnhem), judgment of 7 March 2000 in Oude Luttikhuis and
others v Verenigde Coöperatieve Melkindustrie Coberco

Appeal; the rules on disaffiliation from a cooperative, in conjunction with the exclusive supply obligation
laid down in the cooperative’s articles of association, were contrary to Article 81 of the EC Treaty; the latter
provision did not allow the court to amend the rules; amending the rules to make them only just compatible
with Article 81 would remove a major incentive for operators, such as the cooperative, to put an end to
restrictions of competition and would thus have the effect of allowing such restrictions to remain.

— President of the Hague District Court (Rechtbank’s-Gravenhage), judgment of 12 May 2000 in UEFA
v European Tickets 2000

Interim measures; ban on distributing tickets; the President dismissed the claim by European Tickets
2000 that the aim of UEFA’s ban on distributing tickets was other than that of maintaining law and order,
on behalf of the Dutch and Belgian authorities, during the European Cup football championship; now
that UEFA had requested an exemption under Article 81(3) of the EC Treaty, there could be no question
for the time being of an unlawful restriction of competition.

— Amsterdam Court of Appeal (Gerechtshof Amsterdam), judgment of 31 August 2000 in Wino/FTP Vis
BV v Coöperatieve Productentenorganisatie Wieringen UA and others

Application for interim measures; the Court ordered the producers’ organisations to refrain from any
practice excluding Wino from shrimp auctions in the Netherlands, e.g. by charging it different selling
prices from other regular traders; such practices were not justified by the aims of Council Regulations
Nos 3759/92 and 104/2000.

Spain

On 2 June, the first chamber of the Supreme Court ruled that a service-station contract providing for the
exclusive purchase of motor fuel was incompatible with Community law, in a further appeal against a

¥205∂ OJ C 233, 12.8.2000.
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judgment of the Las Palmas Provincial Court brought by the parties to the contract. The case arose from
an action for breach of the contract, concluded between an operator and a service station on 19 February
1990, the defendant claiming that the contract in question was void. The trial court had held that the
contract was valid and found the defendant liable for payment of damages for any harm caused by the
breach of contract. The Las Palmas Provincial Court upheld that first ruling on 20 September 1993, but
further appeal was made to the Supreme Court, which found that the disputed contract fell within the
scope of Regulation (EEC) No 1984/83 on the application of Article 85(3) to categories of exclusive
purchasing agreements and could be classed in the category of contracts for the exclusive supply of
service stations. Having examined the contract in the light of the regulation, the Supreme Court
concluded that some of its exclusive dealing clauses did not fulfil the requisite conditions for exemption
under Article 85(3); the contract therefore had to be declared automatically void on the grounds of its
incompatibility with Community law and, ultimately, pursuant to Article 1(2) of the Act on the
Protection of Competition interpreted in accordance with Community law, since the incompatibility was
so manifest that the Commission would clearly never grant it an individual exemption.

D — Application of the 1993 notice on cooperation 
between the Commission and national courts

In 2000, the Commission’s Directorate-General for Competition replied to seven requests from courts in
the Member States pursuant to the 1993 notice. Six of these requests came from Spanish courts and
related to disputes between an oil company and a service-station proprietor. The questions in the seventh
case were raised by the Brussels Commercial Court and concerned the market in models and extras.

On 6 April, the Commission Secretary-General replied to a request by Court of First Instance No 4 in
Madrid dated 29 September 1998 but received by the Commission only on 10 February 2000. The
request was made via letters rogatory involving the Brussels Court of First Instance. The Spanish court
wished to obtain certified copies of certain documents supplied by the firm Cepsa to the Commission in
connection with Case IV/33.503 (206) and referred to in a Commission comfort letter. The
Secretary-General sent the requested certified copies direct to Court of First Instance No 4 in Madrid,
pointing out that in accordance with Article 10 of the EC Treaty, which lays down the principle of
constant and sincere cooperation between the Community and the Member States with a view to
achieving the objectives of the Treaty, the national courts of a Member State can apply direct to the
Commission, as an institution of the European Community, without having to go through the national
courts of the Member State in which the Commission has its seat.

On 10 April, the Director-General replied to a request by the Court of First Instance and Preliminary
Investigations in Casas Ibáñez, which was hearing a dispute concerning a service-station contract. The
Spanish court wished to know whether the exemption conditions in Regulation (EEC) No 1984/83 (207)
were met in the case in point, given that the disputed contract required the resellers to apply resale prices
set by the supplier. The court also asked the Commission whether a national court could declare an
exclusive purchasing contract void where it was liable significantly to restrict access to the relevant
market, having regard to the supplier’s position on that market and the combined effect of parallel
networks of similar contracts concluded by a number of competing suppliers. In its reply, the
Commission stated that the block exemption provided for by Regulation (EEC) 1984/83 did not apply to

¥206∂ 1993 Competition Report, point 226; 1994 Competition Report, p. 338; Press Release IP/94/596, 30.6.1994.
¥207∂ Commission Regulation (EEC) No 1984/83 of 22 June 1983 on the application of Article 85(3) of the Treaty to categories

of exclusive purchasing agreements (OJ L 173, 30.6.1983).
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service-station contracts which allowed the supplier to impose the resale prices for motor fuels. As this
was a serious restriction of competition, it would be unlikely to qualify for individual exemption under
Article 81(3). The Commission also pointed out that, if the network of similar contracts concluded by a
supplier with its resellers contributed significantly, given the economic and legal context in which it
operated, to restricting the access of competing suppliers to the relevant market, the national court could
find that the disputed contract infringed Article 81(1) of the Treaty and declare some or all of its
provisions void under Article 81(2). In analysing such contracts, the supplier’s position on the market
and the combined effect of parallel networks were major factors, but account also needed be taken of
other aspects, in particular the duration of the non-compete obligation, the position of other competitors
on the market and the existence of entry barriers in the trade concerned by the networks of agreements in
question.

By judgment of 13 March the Brussels Commercial Court requested the Commission to provide it with
as much information as possible on the relevant geographic and product market in a dispute between the
firm Composite and Association belge des agences de mannequins (the Belgian association of model
agencies) and its members. The question raised by the Belgian court was whether models and extras
belonged to the same product market and what was the size of the geographic market. The
Director-General of the Competition DG answered by letter of 10 May that his departments had never
had to deal with a case in that sector and did not have the information requested. He nevertheless
indicated what factors had to be taken into account in defining the relevant market and sketched out a few
answers in the case in point on the basis of the material forwarded by the court.

On 9 June, the competent director replied to a request from Court of First Instance No 17 in Madrid dated
12 May. The dispute brought before that court was between an oil company and a service-station
proprietor that were parties to a contract for the distribution of petroleum products. The court’s questions
centred on whether the service-station proprietor was to be classed as a commercial agent or as an
independent reseller, given the clauses in the contract relating to commercial risks, and on the
applicability of Regulations (EEC) No 1984/83 and (EC) No 2970/1999 (208) on vertical restraints to the
basic relationship between the parties. The answer concerning the distinction between an agent and a
reseller under Community competition law was based extensively on the guidelines on vertical restraints
adopted by the Commission on 24 May 2000 (209). The Commission also explained to the court the
demarcation ratione temporis between Regulations (EEC) No 1984/83 and (EC) No 2970/1999 and the
latter’s applicability ratione materiae, and gave some indications as to how non-compete clauses and any
foreclosure effect they may have should be assessed in the light of the competition rules and the relevant
case-law of the Court of Justice (210).

On 18 September, the competent director replied to a request from Court of First Instance No 19 in
Madrid dated 8 February but received by the Commission only on 13 July. The request was made via
letters rogatory involving the Belgian Ministry of Foreign Affairs. The dispute brought before that court
was between an oil company and a service-station proprietor that were parties to a contract for the
distribution of petroleum products. The court’s questions centred on the maximum duration of the
exclusive purchasing agreement for motor fuels and motor oils, the arrangements for setting the retail
selling price of those products and advertising. The Commission stated that the imposition by the
supplier of the resale price for motor fuels and motor oils to be applied by the reseller is deemed to
constitute a serious restriction of competition within the meaning of Article 81(1) of the Treaty.

¥208∂ Commission Regulation (EC) No 2790/1999 of 22 December 1999 on the application of Article 81(3) of the Treaty to
categories of vertical agreements and concerted practices (OJ L 336, 29.12.1999).

¥209∂ OJ C 291, 13.10.2000.
¥210∂ For an account of the Commission’s position on this aspect, see points 138 to 160 of the guidelines.



340  APPLICATION OF THE COMPETITION RULES IN THE EUROPEAN UNION

COMPETITION REPORT 2000

Furthermore, the existence of a clause of this nature would disqualify the agreement in its entirety from
block exemption under Regulation (EEC) No 1984/83 and, as the restriction of competition was serious,
the agreement would be unlikely to qualify for individual exemption under Article 81(3). On the question
of the maximum duration of the agreement, the competent director assessed the non-compete clause and
its possible foreclosure effect in the light of Article 81(1). Lastly, the court was reminded that, in
accordance with Article 10 of the EC Treaty, which lays down the principle of constant and sincere
cooperation between the Community and the Member States with a view to achieving the objectives of
the Treaty, the national courts of a Member State can apply direct to the Commission, as an institution of
the European Community, without having to go through the national courts of the Member State in
which the Commission has its seat.

On 29 September, the competent director replied to two requests from Court of First Instance No 3 in
Madrid dated 18 and 19 July. The dispute brought before that court was again between an oil company
and a service-station proprietor that were parties to a contract for the distribution of petroleum products.
Here too, the court’s questions centred on whether the service-station proprietor was to be classed as a
commercial agent or as an independent reseller, given the clauses in the contract relating to commercial
risks, and on the applicability of Regulations (EEC) No 1984/83 and (EC) No 2970/99 on vertical
restraints to the basic relationship between the parties. Those two questions were therefore identical to
those asked by Court of First Instance No 17 in Madrid and reported above. The court also wished to
know from what point the 10-year contract term could begin to count for the purpose of block exemption
under Regulation (EEC) No 1984/83; this question revolved around whether the oil company had
notified the disputed contract to the Commission. The Commission’s reply to the first two questions was
very similar to the reply it gave to Court of First Instance No 17 in Madrid (see above). On the question
of the contract duration, the competent director replied that recitals 11 and 18 of Regulation (EEC)
No 1984/83 referred to the duration of the exclusive purchasing obligation and therefore that the starting
point of the ten-year period should be the date of entry into force of that clause. Lastly, the director
informed the court that the oil company had notified standard contracts similar to the one the court was
examining in the context of Case IV.33.503 (211).

On 15 November, the competent director replied to two requests from Court of First Instance No 51 in
Madrid dated 26 July. The dispute brought before that court was again between an oil company and a
service-station proprietor that were parties to a contract for the distribution of petroleum products. Here
too, the court’s questions centred on whether the service-station proprietor was to be classed as a
commercial agent or as an independent reseller, given the clauses in the contract relating to commercial
risks, and on the applicability of Regulations (EEC) No 1984/83 and (EC) No 2970/99 on vertical
restraints to the basic relationship between the parties. Those two questions were therefore identical to
those asked by Court of First Instance No 17 in Madrid and reported above. The Court also wished to
know whether the loan agreement between the parties was compatible with Regulation (EEC)
No 1984/83, and whether the oil company had notified the disputed contract to the Commission and had
provided the Commission with proof of having sent the other party to the contract the communication
referred to in the comfort letter which the Commission had sent that oil company in Case IV.33.503. The
Commission’s reply to the first two questions was very similar to the reply it gave to Court of First
Instance No 17 in Madrid (see above). With regard to the loan agreement, the director replied that
contracts of this type did not fall outside the scope of Regulation (EEC) No 1984/83, but suggested that
the court examine whether the terms of the loan were such as to confer economic or financial advantages
within the meaning of the regulation. He also invited the court to examine whether the loan mechanism
was designed by the supplier to ensure that the reseller would sign a further exclusive purchasing

¥211∂ Reply given on 6 April 2000 to the request made by Court of First Instance No 4 in Madrid.
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contract with it on expiry of the initial one. If so, the loan agreement could be intended to circumvent the
limitation imposed by Regulation (EEC) No 1984/83 on the duration of exclusive purchasing contracts.
The director informed the court that the oil company had notified standard contracts similar to the one the
court was examining in the context of Case IV.33.503 and that it had not provided the Commission with
proof of having officially transmitted to the service-station proprietor the communication referred to in
the comfort letter which the Commission had sent the oil company in that case.
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Annex

Application of Articles 81 and 82 by national competition authorities

Opening remarks

1. The present summary relates only to the enforcement of Articles 81 and 82 of the EC Treaty by
the administrative authorities of the Member States, not by the judiciary, as those articles are directly
applicable and are therefore enforceable by the courts of each Member State without exception.

2. Their application by the administrative authorities is subject to the limitations provided for, in
favour of the Commission, by Article 9(3) of Regulation No 17.

Application
Yes/no Source of law/additional details

Austria No
Belgium Yes Act of 5 August 1991, Article 53, effective from 1 April 1993: when the Belgian

authorities have to decide, under Article 84 of the EC Treaty, on the
admissibility of agreements and on abuse of a dominant position in the common
market, the decision is taken by the authorities stipulated in that act pursuant to
Articles 81(1) and 82 of the Treaty, according to the procedure and the penalties
provided for in that act.

Denmark Yes Act No 416 of 31 May 2000 amending Act No 384 of 10 June 1997 on
competition, effective from 1 October 2000.
The Competition Council (Konkurrencerådet) is empowered to apply the
prohibitions laid down in Articles 81(1) and 82.

Finland No
France Yes Order of 1 December 1986, Article 56 bis (inserted by the Act of 2 December

1992).
Under the order, the Minister for Economic Affairs and Ministry officials, on
the one hand, and the Competition Council (Conseil de la concurrence), on the
other, have the powers to apply Articles 81 and 82 that they normally have to
apply French competition law.

Germany Yes GWB (Gesetz gegen Wettbewerbsbeschränkungen — Act Prohibiting
Restrictions of Competition), Section 47.
In order to exercise the powers conferred on the authorities of the Member
States by Articles 84 and 85 of the EC Treaty, and by the regulations based on
Article 83 of the Treaty, the Federal Cartel Office (Bundeskartellamt) is
competent as regards the application of the GWB.

Greece
Yes Nomos (Act) 703/1977 peri prostassias tou elephtherou antagonismou (on the

protection of free competition), as amended by Nomos (Act) 2296/1995, Article
13b(3): the Competition Commission and its secretariat perform the tasks which
have been assigned to the national authorities of the Member States by Articles
84 and 85 of the Treaty establishing the European Economic Community, and
by regulations adopted pursuant to Article 83 of the Treaty in conjunction with
other enabling provisions thereof. To perform these tasks the Competition
Commission and its secretariat have the powers granted to them under the act.

Ireland No But one of the recommendations made in the final report published in March
2000 by the Competition and Mergers Review Group, appointed by the
government to put forward proposals for the future of Irish competition policy,
was that the Irish Competition Authority should be empowered to apply the
Community competition rules that may be applied by a national authority.
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Conclusions

1. In nine of the 15 Member States, the administrative authorities can directly apply Articles 81 and 82,
whereas in the other six they cannot.

2. The nine are Belgium, Denmark, France, Germany, Greece, Italy, the Netherlands, Portugal and
Spain. The other six are Austria, Finland, Ireland, Luxembourg, Sweden and the United Kingdom.

The Danish competition authority was given the powers directly to apply Articles 81 and 82 in 2000; the
Swedish authority will have such powers from 1 January 2001. Ireland and Luxembourg also plan to
follow suit.

Italy Yes Community Act 1994 (Legge comunitaria 1994), Article 54(5): the Competition
Authority (Autorità garante della concorrenza) applies Articles 81(1) and 82,
using the powers conferred upon it by Italian competition law (Act No 287 of 10
October 1990).

Luxembourg No But the new competition bill currently being finalised provides for the
competition authority to apply Articles 81 and 82.

Netherlands Yes Competition Act (Mededingingswet) of 22 May 1997, Article 88: the
Director-General of the Competition Authority (Mededingingsautoriteit) is
empowered under the regulations based on Article 83 of the EC Treaty to apply
Articles 81(1) and 82 of the Treaty.

Portugal Yes Decree-Law (Decreto-lei) 371/93 of 29 October 1993, Article 12(2): the
Directorate-General for Competition and Prices is empowered to carry out the
tasks for which the authorities of the Member States are responsible under the
regulations based on Article 83 of the EC Treaty.

Spain Yes Royal Decree (Real Decreto) 295/1998 of 27 February 1998 regarding the
application in Spain of EU competition law:
Article 1: the Competition Tribunal (Tribunal de Defensa de la Competencia) is
the competent authority for the application in Spain of Articles 81(1) and 82 of
the EC Treaty;
Article 3: the Competition Service (Servicio de Defensa de la Competencia) is
the body entrusted with carrying out the procedures for implementing Articles
81(1) and 82 of the EC Treaty.

Sweden No But the Competition Authority (Konkurrensverket) is empowered as from 1
January 2001 to apply Articles 81 and 82 (Act 1994: 1845, as amended by Act
2000: 1023, Article 2).

United 
Kingdom

No
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VI  —  STATISTICS

A — Articles 81, 82 and 86 of the EC Treaty + Article 65 of the ECSC Treaty

1. Activities in 2000212

1.1. New cases opened in 2000

1.2. Cases closed in 2000

2. Four-year overview

2.1. Evolution of stock of cases

¥212∂ An ex officio case is one opened on the Commission’s own initiative.

Type Number %
Notifications 101 34
Complaints 112 37.7
Ex officio ¥212∂ 84 28.3

Total 297 100

By formal decision By informal procedure
Infringement of Article 81 5 Comfort letter 81/1 48
Infringement of Article 82 with fine 3 Comfort letter 81/3 29
Negative clearance 3 Rejection of complaint 48
Exemption 2 Administrative closure 207
Rejection of complaint 17 Discomfort letter 11
Non-opposition 1
Infringement of Article 65 ECSC 0
Article 86 decision 2

Total 33 Total 343

Cases open at the end of the calendar year

1997 1998 1999 2000
Notifications 589 538 425 374
Complaints 450 441 402 357
Ex officio 223 225 186 200

Total 1 262 1 204 1 013 931



346  APPLICATION OF THE COMPETITION RULES IN THE EUROPEAN UNION

COMPETITION REPORT 2000

2.2. Evolution of input

2.3. Evolution of output

B — Council Regulation (EC) No 4064/89 of 21 December 1989 
on the control of concentrations between undertakings (213)

1. Notifications received 1995–2000 

Explanation: in a few cases two final decisions are taken: one partial referral to a Member State and one
decision concerning the unreferred rest of the case.

New cases registered during the year

1997 1998 1999 2000
Notifications 221 216 162 101
Complaints 177 192 149 112
Ex officio 101 101  77 84

Total 499 509 388 297

Cases closed during the year

1997 1998 1999 2000
Formal decisions  27  42  68 36
Informal procedures 490 539 514 343

Total 517 581 582 379

¥213∂ As amended by Council Regulation (EC) No 1310/97 of 30 June 1997 (OJ L 180, 9.7.1997).

95 96 97 98 99 00
Cases notified 110 131 172 235 272 345
Notifications withdrawn in phase I 4 5 9 5 7 8
Notifications withdrawn in phase II 0 1 0 4 5 6
Final decisions 109 125 142 238 270 345
Total cases closed by final decision 109 125 136 235 269 241
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2. Article 6 decisions 1997–2000 

3. Article 8 decisions 1997–2000 

4. Referral decisions 1997–2000 

5. Article 7 decisions (suspension of concentrations) 1997–2000 

Explanation: Since March 1998 Article 7(2) is no longer applicable.

1997 1998 1999 2000
Article 6(1)(a) 4 2.5 % 6 2.5 % 1 1 % 1 0.3 %
Article 6(1)(b) without undertakings 118 87.5 % 207 87.5 % 236 86 % 293 85.9 %
Article 6(1)(c) 11 8.5 % 12 5 % 20 7.2 % 19 5.6 %
Cases in which undertakings 
were accepted during phase I 2 1.5 % 12 5 % 16 5.8 % 28 8.2 %

Total 135 100 % 237 100 % 273 100 % 341 100 %

1997 1998 1999 2000
Article 8(2) with conditions 
and obligations 7 63.6 % 5 55 % 8 89 % 12 75 %
Article 8(2) decisions without conditions 
and obligations 1 9.1 % 2 22.5 % 0 0 % 3 18.7 %
Article 8(3) prohibition 1 9.1 % 2 22.5 % 1 11 % 1 6.3 %
Article 8(4) divestiture orders 2 18.2 % 0 0 % 0 0 % 0 0 %

Total 11 100 % 9 100 % 9 100 % 16 100 %

1997 1998 1999 2000
Article 9 (request by a Member State) 11 4 10 6
Article 9
(total or partial referral to a Member State) 7 4 5 6
Article 22(3) 1 0 0 0

Total 19 8 15 12

1997 1998 1999 2000
Article 7(2) (continuing suspensive effect) 36 10 n.a. n.a
Article 7(4) derogation from suspension 5 13 7 4

Total 41 23 7 4
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C — State aid

1. New cases registered in 2000

2. Cases being examined as at 31 December 2000

3. Cases dealt with in 2000 according to the register in which they were recorded

3.1. Cases forming the subject-matter of a decision in 2000

Agri-
culture

Trans-
port Fisheries Coal Other Total

Notified aid N 275 33 87 10 469 874 79.89 %
Non-notified aid NN 26 8 13 1 86 134 12.25 %
Existing aid E 0 0 0 0 9 9 0.82 %
Proceedings 
commenced

C
7 2 0 1 67 77 7.04 %

Total 308 43 100 12 631 1 094
28.15 % 3.93 % 9.14 % 1.10 % 57.68 %

Agri-
culture

Trans-
port Fisheries Coal Other Total

Notified aid N 174 26 51 4 145 400 50.44 %
Non-notified aid NN 119 9 16 2 101 247 31.15 %
Existing aid E 22 2 0 0 12 36 4.54 %
Proceedings 
commenced

C 38 7 1 2 62 110 13.87 %

Total 353 44 68 8 320 793
44.51 % 5.55 % 8.58 % 1.01 % 40.35 %

Agri-
culture

Trans-
port Fisheries Coal Other Total

Notified aid N 211 24 33 7 345 620 77.40 %
Non-notified aid NN 25 2 8 0 52 87 10.86 %
Existing aid E 0 1 1 0 0 2 0.25 %
Proceedings 
commenced

C 19 7 1 0 65 92 11.49 %

Total 255 34 43 7 462 801
31.84 % 4.24 % 5.37 % 0.87 % 57.68 %
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3.2. Cases closed in 2000

4. Decisions taken by the Commission in 2000

5. Evolution over the period 1990–2000

Agri-
culture

Trans-
port Fisheries Coal Other Total

Notified aid N 208 23 33 6 315 585 69.89 %
Non-notified aid NN 22 1 8 0 19 50 5.97 %
Existing aid E 0 1 1 0 0 2 0.24 %
Proceedings 
commenced

C 16 5 1 0 56 78 9.32 %

Withdrawal by MS 39 0 1 0 82 122 14.58 %
Total 285 30 44 6 472 837

34.05 % 3.58 % 5.26 % 0.72 % 56.39 %

Agri-
culture

Trans-
port Fisheries Coal Other Total

No objection 225 24 39 6 330 624 77.23 %
Decisions as part 
of the formal 
scrutiny procedure

Initiation 7 2 0 1 67 77 9.53 %
Positive 2 1 1 0 15 19 2.35 %
Negative 8 3 0 0 26 37 4.58 %
Conditional 1 1 0 0 3 5 0.62 %

Appropriate measures 0 1 1 1 0 3 0.37 %
Other decisions 6 3 0 0 34 43 5.32 %

Total 249 35 41 8 475 808
30.82 % 4.33 % 5.07 % 0.99 % 58.79 %

Decisions taken 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000
No objection 415 493 473 399 440 504 373 385 308 258 330
Decisions as part 
of the formal scrutiny 
procedure

Initiation 34 54 30 32 40 57 43 68 66 62 67
Positive 20 28 25 19 15 22 14 18 16 28 15
Negative 14 7 8 6 3 9 23 9 31 30 26
Conditional 0 2 7 1 2 5 3 5 8 3 3

Appropriate measures/Other decisions 9 13 9 10 27 22 18 17 31 63 34
Total 492 597 552 467 527 619 474 502 460 444 475



350  APPLICATION OF THE COMPETITION RULES IN THE EUROPEAN UNION

COMPETITION REPORT 2000

6. Decisions broken down by Member State

D A B DK E FIN F EL IRL I L NL P UK S EU
No objection 73 24 10 5 64 11 40 1 9 32 2 20 14 15 10 330
Decisions as 
part of the 
formal 
scrutiny 
procedure

Initiation 20 1 1 0 10 2 3 0 0 16 0 8 1 3 2 67
Positive 6 1 0 0 0 1 0 0 0 4 0 1 1 0 1 15
Negative 9 0 4 0 1 0 2 0 0 8 0 1 0 0 1 26
Conditional 2 0 0 0 0 0 0 0 0 0 0 1 0 0 0 3

Appropriate measures 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0
Other decisions 12 0 6 0 4 3 2 1 0 2 1 0 2 0 1 34

Total 122 26 21 5 79 17 47 2 9 62 3 31 18 18 15 475
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VII — STUDIES

The Directorate-General for Competition commissioned eleven studies in 2000, of which seven have
been completed. Of the completed studies, four relate to competition cases and must remain confidential;
they will not be covered in this report. The other three are summarised below.

Unbundling the local loop and price squeeze situations

The report sets out some general economic principles governing the unbundling of the local loop, and in
particular the price at which local access should be made available to potential competitors of the firm
that has built and installed the infrastructure. After noting the extent to which local loop access remains
monopolised in the EU Member States, it discusses ways in which conditions of access can be
determined so as to allow effective competition. It has compared two influential approaches to access
pricing, the so-called efficiency-based and cost-based approaches. In principle, the former is applicable
mainly to the use of existing infrastructure while the latter applies to the building of new infrastructure.
But the report has shown that the local loop gives rise to particular complications because entrants
typically require existing infrastructure as input into the provision of new upgraded infrastructure. The
report discussed a framework in which the two approaches can be reconciled.

This framework is, however, difficult to apply when tariffs are unbalanced. The report discusses various
possible responses to the problems raised by unbalanced tariffs, although it emphasises that these
solutions are poor policy alternatives to tariff rebalancing. In particular, it stresses that the extent to
which unbalanced tariffs imply the existence of an anticompetitive ‘price squeeze’ between access prices
and line rental charges depends on empirical facts about complementarities in the demand for line rental
and the provision of calls. These may make price squeezes less of a problem in practice than they appear
in theory, although it is hard to be categorical on this point.

Overall, the report sends out a clear message that, provided tariffs are reasonably balanced, it is possible
to approach the regulation of access to the local loop in a way that reconciles the different approaches set
out in the academic literature. If tariffs are not balanced, this is more difficult. The report proposes and
discusses a number of measures that can be taken if unbalanced tariffs are accepted as a fact of life, but
the problems associated with them underline the desirability of proceeding towards tariff rebalancing in
the near to medium term.

Car price differentials in the European Union: an economic analysis

This study was performed in the context of the evaluation report on the application of Regulation (EC)
No 1475/95 concerning motor vehicle distribution and servicing agreements, adopted by the
Commission on 15 November 2000 (214).

The first part of the study reviews the debate so far on car price differentials, including the views of
consumer organisations, industry insiders, policymakers and academic researchers. The actual analysis is
based on the price data (1993–2000) published in the Commission’s twice-yearly reports on car
prices (215), supplemented with information on model sales, exchange rates, inflation, dealer margins and
discounts.

¥214∂ Commission press releases IP/00/1306, 15.11.2000 and IP/01/204, 14.2.2001. The study is available on the Internet
(http://europa.eu.int/comm/competition/car_sector).

¥215∂ See for example IP/01/227, 19.2.2001.
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Price differentials are documented from two different angles. The approach based on international price
dispersion focuses on price differentials for individual car models, while the approach based on
systematic price differentials concentrates on average price differentials across countries. The study
shows that there is substantial variation in price dispersion across individual models, and that there also
seems to be no tendency for price dispersion to decrease over time.

Taxes levied on car purchase are an important determinant of long-term, persisting systematic price
differentials, which would be reduced greatly if taxes were harmonised. Exchange rates play an
important role in explaining year-to-year fluctuations in systematic price differentials. A general
conclusion is that systematic price differentials can be explained fairly well by certain structural factors,
such as taxes levied on car purchase and exchange rate developments. The fact that systematic price
differentials would narrow considerably after adjusting for taxes and exchange rates indicates that a large
portion of systematic price differentials would be eliminated by tax harmonisation and exchange rate
stabilisation for all currencies. In contrast, the international price dispersion for individual car models can
be explained only partly by these factors. A substantial portion of price differentials therefore remains
unexplained by such structural factors.

Analysis of the link between sales and servicing in motor vehicle distribution 
in the European Union

This was one of two studies commissioned by the Directorate-General for Competition to examine key
aspects of the operation of the current block exemption regulation for car distribution, Regulation (EC)
No 1475/95.

Regulation (EC) No 1475/95 allows manufacturers to make dealers within their distribution network
offer after-sales service. One of the premises underlying it was that sales and servicing of vehicles ought,
for reasons of consumer safety and economic efficiency, to be carried out by the same undertakings. The
link was in this sense said to be ‘natural’, and the regulation accordingly allowed manufacturers to
require dealers who wanted to be part of their distribution network to offer after-sales service. The
contractor was given the remit of examining the nature of the link between sales and servicing of new
cars against the current background and in the light of experience.

The contractor concluded that, although some consumers want their car serviced by the same firm that
sold them the vehicle, the sales-service link is in the main not driven by a genuine market need, but rather
‘forced’ by car manufacturers operating within the regime imposed by the regulation. The imposed link
curtails the activities of many types of undertaking engaged in car repair outside the franchise network.
In the course of its research, the contractor observed that the car manufacturers might also be using lack
of standardisation in electronic diagnostic equipment to shut independent repair shops out of a large part
of the repair and servicing market.

It was not within the remit of the study to make practical recommendations as to the future regime for car
distribution.

Ten studies commissioned in 1999 were also completed during the year. Four of these, relating to
competition cases, are confidential and will therefore not be mentioned here; the other six are
summarised below.
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State aid schemes designed specifically to promote employment

The Commission is considering how to replace the 1995 guidelines on State aid to employment. It
adopted its report on the application of those guidelines on 21 December.

In order to inform the process of preparing a new text, in the form either of revised guidelines or of an
exemption regulation under Council Regulation (EC) No 994/98, the Directorate-General for
Competition, in conjunction with the Directorate-General for Employment and Social Affairs,
commissioned a study on certain employment schemes operating in Member States. The purpose of the
study was to assess the extent to which such schemes had an incentive effect and whether they had any
other effects. A derogation for such schemes from the general ban on State aid in Article 87(1) of the EC
Treaty can be justified only if the stated positive objectives of the aid are achieved.

The study covered such issues as:

— the level of net additional impact of measures;

— whether a measure’s effectiveness depends on the form taken by the aid;

— for general job creation schemes, whether greater additionality is provided when aid is for ‘net new
jobs’ and whether additionality depends on the size of companies;

— whether conclusions are different in respect of schemes promoting employment of disadvantaged
workers;

— what period of employment should attract aid.

It is intended to make the study available to Member States, and possibly to a wider readership, in due
course.

Market trends in private reinsurance in the field of export credit insurance

As part of this study, the consultant drew up, in cooperation with the Commission, a questionnaire which
was sent to all but a few interested parties: private and public credit insurers, private reinsurers and
exporters’ trade associations. The answers to the questionnaire and the many interviews conducted by the
consultant made it possible to take stock of the private reinsurance market. On that basis, the consultant
formulated three main recommendations with a view to revising the definition of marketable risks which
can be summarised as follows:

— risk period: the duration of cover to be extended from two to three years and to take account of
manufacturing time;

— political risk: political risks to be covered for the marketable risk countries listed in the annex to the
communication;

— geographic coverage: apart from the EU Member States, only some of the OECD countries are so far
listed in the annex to the communication. The study proposes that, over the coming year, the present
list be extended to cover all OECD countries.
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Post-merger evaluation study of the western European market 
for seamless stainless steel pipes since 1993

The report reviews the development of the EU seamless stainless steel tubes industry since the
Mannesmann/Vallourec/ILVA–Dalmine/Mannesmann/Valensee (DMV) merger (Case No IV/M.315)
in 1993.

The merger led to a symmetrical duopoly between DMV and Sandvik of Sweden.

The report examines the most important market trends such as consumption, production, exports, price
developments, employment, productivity and so on. The report also analyses market shares and strategies
of producers; this last part of the report is confidential.

Post-merger evaluation study of the German market for buses since 1995

In February 1995, the Commission cleared the acquisition by Mercedes-Benz of the German
family-owned bus producer Karl Kässbohrer. The case was cleared despite high market shares and was at
the time fairly controversial. The Commission therefore decided to carry out a post-merger evaluation
study of the development of the German bus market since 1995.

The consultants were asked only to analyse the development of the German bus markets since 1995 and
not to conclude on any competition policy issues. It was also stressed that the purpose of the study was
not to reopen the case.

The main lessons from the study are as follows.

The merger itself does not appear to have harmed German bus operators and therefore, ultimately,
German consumers. The basis for this conclusion is that both buyers and suppliers have stated that bus
prices have decreased in real terms over the period and that imports have increased, notably in the coach
market. On the other hand, over-reliance on the price data in the study should be avoided as the ‘product’
has evolved from the bus proper to a package including various financing and service components over
the relevant period.

There are also a number of more specific points to note. Merger control is oriented towards the future
competitive situation of a market. As such, it is based on a forecast of what the likely future competitive
situation will be. The forecast in the Mercedes-Benz/Kässbohrer case did not turn out to be entirely
correct.

First, the public procurement directive has led to downward pressure on prices for city and intercity
buses, but not to higher import penetration of those two markets. This is due to the recommendation by
the Verband Deutscher Verkehrsunternehmen (VDV) of technical specifications which, in combination
with continued high subsidies of city and intercity bus operations, have kept foreign competitors out.
There are signs that the situation will change in future, but it will in any event have taken longer than
expected.

Second, a ‘shrinkage’ effect on the market shares of Mercedes-Benz/Kässbohrer did not materialise to
the extent expected in the decision.
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Third, foreign competitors have not been successful in the way anticipated by the Competition DG’s
Merger Task Force at the time of the decision. In particular, Volvo’s attempts to take a higher share of
the German market have failed. Nevertheless, other companies have been more successful than expected.
As a result, import penetration has increased, notably in the coach market.

The study constitutes feedback on the largest bus market in the European Union. As such, it will provide
useful background information for the assessment of truck and bus markets in any further consolidation
of the truck and bus industry.

The effect of abolition of the non-discrimination rule (NDR) in the Netherlands

The study provides concrete, detailed figures on the effects of abolition of the so-called non-
discrimination rule (i.e. the rule in some payment card schemes prohibiting traders from charging
cardholders for paying with the card in question) in the Visa and Eurocard/Mastercard systems in the
Netherlands. This information was obtained by means of interviews with a representative number of both
traders (319) and Visa and Eurocard/Mastercard cardholders (about 150).

The main conclusions are that the impact of abolition of the NDR on traders is marginal. Most traders
(90 %) do not avail themselves of their right to surcharge cardholders for the use of the card. There is no
clear proof that abolition of the NDR has substantially improved the negotiating position of traders, in
particular in the sense that it has led to a decreased trader fee. Cardholders generally react negatively to
surcharging and about 38 % refrain from paying by card if this means that they would incur a surcharge.

The effect of abolition of the non-discrimination rule (NDR) in Sweden

The study provides concrete, detailed figures on the effects of abolition of the non-discrimination rule in
the Visa and Europay payment card schemes in Sweden. This information was obtained by means of
interviews with a representative number of both traders (300) and Visa and Eurocard/Mastercard
cardholders (around 200).

The main conclusions of the study are that abolition of the NDR in Sweden in 1995 has had a very
marginal effect, and only on traders. In particular, it has had hardly any influence on the relationship
between traders and their banks. Moreover, charging of cardholders for the use of the card is at a very
low level (less than 5 %), while the offer of discounts for other means of payment is even rarer.

The above two studies have been published on the Competition DG’s web site (http://europa.eu.int/
comm/competition/antitrust/cases/29373/studies/).
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VIII — REACTIONS TO THE TWENTY-NINTH REPORT

A — European Parliament

European Parliament resolution on the Commission’s XXIXth Report 
on Competition Policy — 1999 (SEC(2000) 720 — C5-0302/2000 — 2000/2153(COS)) 
and reply by the Commission

1. Rapporteur: Karin Riis-Jørgensen

2. EP No: A5-0290/2000

3. Date of adoption of the report: 24.10.2000

4. Subject: European Parliament resolution on the Commission’s XXIXth Report on Competition
Policy — 1999 (SEC(2000) 720 — C5-0302/2000 — 2000/2153(COS))

5. Competent Parliamentary Committee: Committee on Economic and Monetary Affairs

6. Analysis of the text and of Parliament’s requests, reply to these requests and outlook
regarding the action that the Commission has taken or intends to take:

Points of the EP resolution regarded as essential Commission’s position

A. whereas European competition policy must be adapted and
modernised to keep up with economic developments such as
the deeper integration of the single market, globalisation
and rapid technological progress,

The Commission thanks Parliament for its support regarding the
modernisation of the competition rules, reflecting the factors
cited in its resolution.

B. whereas an effective competition policy will promote the
competitiveness of European business and whereas it is also
in the interest of consumers because competition constantly
drives enterprises to make available a greater quantity and
greater variety of products and better and cheaper services, 

The goal of competition policy is to guarantee consumers a level
of excellence in terms of the quality, price, and choice of
products and services. This goal is achieved by using
competition policy as an instrument to encourage industrial
efficiency, the optimal allocation of resources, technical
progress and the flexibility to adjust to a changing environment.
In this way, competition policy is one of the best means of
promoting the competitiveness of European business and to
satisfy consumers.

C. whereas a strong European competition policy is necessary
to foster structural reforms, which are essential for a well
functioning Economic and Monetary Union, 

Like Parliament, the Commission is of the opinion that the
maintenance of a competitive environment is an essential
precondition for the proper functioning of economic and
monetary union. The changeover to the euro in 11 Member
States should increase price transparency within the Union and,
as a result, intensify competition to the benefit of consumers.
This must not be countered by restrictive agreements designed
to side-step market confrontations by artificially fixing prices or
other trading conditions.

D. whereas the existing system for implementing European
competition rules has remained principally unchanged since
the early days of the Community, although the economic
context has undergone radical changes,

The Commission shares Parliament’s view, with the exception
of the 1990 merger-control regulation.

E. whereas the workload of the European Commission’s
Directorate-General for Competition Policy has grown
enormously over the last few years, for reasons of increased
merger activity or increased international cooperation,

Parliament correctly draws attention to the trend, which has
become evident over the last few years, of the growing
workload being borne by the Commission’s Directorate-General
for Competition.
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F. whereas, as expressed by the Lisbon European Council, fair
and uniformly applied competition and State aid rules are
essential for ensuring that business can thrive and operate
effectively on a level playing field in the internal market,

The Commission shares Parliament’s view that fair and
uniformly applied competition and State aid rules are essential
for ensuring that business can thrive and operate effectively on a
level playing field in the internal market. Thus, the
Community’s competition policy has always taken a strong line
against cartels, abuses of dominant positions, and anticompetitive
mergers. It has also prohibited unjustified State-granted
monopoly rights and State aid measures which do not ensure the
long-term viability of firms but distort competition by keeping
them artificially in business.

G. whereas the single market develops, EMU leads to more
transparency and global competition intensifies, European
competition policy is faced with an increasing workload of
merger control activities,

The Commission shares Parliament’s view that the indicated
factors have increased the need for resources available for
merger control activities. The Commission’s new notice on
simplified procedure in certain cases will allow a further
increase in the efficient use of resources. However, the
Commission agrees that additional resources are required to
fulfil this task.

H. whereas the allocation of State aid in breach of the EC
Treaty is counter productive, and favours the inefficient
over the efficient, distorts competition between regions and
companies and imposes an excessive burden on public
budgets,

The Commission agrees that aid granted in breach of the EC
Treaty should not be tolerated.

I. whereas the eighth survey on State aid in the European
Union confirms that the general trend in State aid granted
has continued on the downpath observed since 1993, aid
levels in the manufacturing sector in ten Member States
have increased,

The Commission shares the concern of the European Parliament
and is closely monitoring the latest developments. These will be
presented in the forthcoming ninth survey on State aid in the
EU.

J. whereas the Commission has made efforts to improve its
information policy on competition policy because the
provision of full information and the approval of all those
concerned is a prerequisite for its success,

The Commission appreciates Parliament’s recognition of its
efforts to improve its information policy on competition policy.
It intends to pursue its efforts in this area.

K. whereas the organisation of a competition day for European
citizens enhances the understanding and visibility of
European competition policy in the Member States and
whereas such a competition day should not be geared
exclusively to consumers but to all the target groups
concerned, 

The Commission takes note of Parliament’s request that the
competition day should be geared towards a wider audience.

L. whereas information policy alone is not enough because it is
also important that there are pragmatic and reasonable rules
and, where necessary, prior monitoring to ensure that
competition policy is predictable,

The Commission shares this view.

M. whereas the dialogue with the economic circles and
consumer groups concerned could be more effective and
far-reaching, as the period allowed for public assessment of
a Commission communication is currently often regarded as
being too short, 

The Commission takes note of Parliament’s observations. 

N. whereas the general public has a low degree of awareness of
European competition policy, but an effective competition
policy requires the support of citizens,

The Commission shares Parliament’s view that an effective
competition policy requires the support of citizens. In this
connection, the Commission has launched a number of
initiatives aimed at consumers and the organisations
representing them. It intends to pursue its efforts in this area.

O. whereas the strong concentration process in the retail sector
might quickly lead to negative effects not only for final
consumers, 

The Commission agrees with Parliament that concentrations in
the retail sector need to be considered both from the viewpoint
of final consumers and from that of suppliers. This is the
approach adopted in cases such as Kesko/Tuko, Rewe/Meinl
and Carrefour/Promodes

P. whereas sanctions should reflect the seriousness and the
harmfulness of the anti-competitive conduct, special
attention being paid to hard-core cartels,

The Community’s competition policy has always taken a very
strong line against so called hardcore cartels (these are secret
agreements which fix prices, limit output, or share markets or
customers). Of all restrictions of competition, restrictive
practices in the form of secret agreements are undoubtedly the
most destructive. Often, these practices involve a substantial
number of economic operators in a given area of activity and, as
such, they have a very marked impact on the relevant markets.
Furthermore, they almost invariably concern prices and thus
severely undermine competition. The Commission is committed
to a tough stance against cartels, particularly following the
adoption of the euro as a common currency.
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Q. whereas negotiations on the accession of new Member
States from central and eastern Europe need to take into
account the transitional nature of these economies and the
effects of competition legislation on their development and
a future enlarged single market,

The Commission recognises the special circumstances of the
applicant countries’ economies. In the application of the
competition provisions of the association agreements, account
has been taken of the transitional nature of the applicants’
economies throughout the pre-accession period. Special
arrangements exist under the Europe agreements in this respect.
First, regional aid can be granted on generous terms under the
so-called Article 87(3)a status in all applicant countries. Second,
Protocol 2 of the Europe agreements allows restructuring aid to
address problems in the steel sector. However, many of the
candidate countries now seem to be close to having completed
the transition process. In view of the countries’ imminent entry
into the internal market, the Commission considers that it is now
opportune to sharpen the application of the competition rules in
these countries.

R. whereas the European Union had proposed that negotiations
on competition policy should form part of the WTO’s
Ministerial Conference in Seattle last year,

The Commission remains fully committed to pursuing
negotiations on competition policy as a central part of the
agenda for the next trade round.

1. Welcomes the XXIXth Report on Competition Policy and
considers it to be an important document, in which the
Commission fulfils its duty to be accountable, as sanctioned
in the Treaty;

The Commission thanks Parliament for its favourable
assessment of the XXIXth Report on Competition Policy.

2. Welcomes the efforts made by the Commission to
modernise competition law; requests, however, at the same
time that the intended reforms should not lead to a
renationalisation or weakening of European competition
policy and that the primacy of Community law must not be
called into question;

The Commission thanks Parliament for its support. It shares its
concern to avoid at all costs any renationalisation of competition
policy. This was why the proposal for a regulation adopted on
27.9.2000 contained an article whereby Community law alone
would apply in cases affecting trade between Member States,
and it established a number of mechanisms to ensure the
consistency of Community law.

3. Supports in principle the proposals made in the Commission
White Paper on modernisation of the rules implementing
Articles 81 and 82 of the EC Treaty, namely the abolition of
the notification and authorisation system and decentralised
implementation of competition rules by enhancing the role
of the authorities and courts of the Member States; but
reiterates that the Commission must bring forward
proposals prior to full implementation of these rules to
ensure that the intended reforms do not lead to a
renationalisation or weakening of European competition
policy and that the primacy of Community law is not called
into question; 

See preceding point.

4. Supports the Commission’s policy in the field of vertical
restrictions, which presupposes a strengthening of economic
analysis aspects in the assessment of anti-competitive
agreements; 

The Commission thanks Parliament for its support.

5. Believes that a clear mechanism is required for allocating
cases between national authorities and the Commission in
order to prevent jurisdiction shopping, resolve disputes over
jurisdiction and to prevent those concerned from benefiting
from the jurisdiction of the authority that could be most
favourable to them (forum shopping); considers in
particular that it would be a good idea to establish a special
procedure, enshrined in civil law, for dealing with
restrictive practices, that would give the Commission
responsibility for cases with cross-border impact;

The Commission proposal establishes a system of parallel
powers. The rules for the allocation of cases in such a system
must be flexible.
The Commission is planning to publish a communication
spelling out the criteria for allocating cases. The communication
will be based on the idea that the authority best placed should
handle the case. As a general rule, each case should be handled
by only one authority.
The mechanisms provided for by the regulation to secure
consistent application of Community law will have the effect of
precluding forum shopping.

6. Calls on the Commission to monitor the quality of
competition legislation in the Member States and in the
accession countries, in order to maintain a level playing
field in the current internal market and ensure a common
basis of understanding with Member States, which look
back to different traditions and experience with competition
policy;

As for the applicant countries, the Commission monitors the
development of their competition legislation on a regular basis
under the structures of the association agreements. The
objective of ensuring a level playing field is also a key
consideration in the accession negotiations, where the applicant
countries are expected, in advance of accession, to align their
competition rules with the acquis and implement them with a
view to creating an operating environment similar to that of the
EU. 

7. Calls on the Commission to develop a coherent
communication policy for EU competition policy,
consisting of tools and goals of the European and national
levels, and different target groups like the general public,
the press, business circles and national authorities;

The Commission has an information policy aimed at different
target audiences such as the general public and economic
operators. Nevertheless, it recognises that its communication
policy can be improved further and is working towards this goal.
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8. Expresses its appreciation of the improved quality of the
dialogue with the Commission, in particular the responsible
Commissioner; and calls for this dialogue to be further
extended and increased in order to fully involve the
European Parliament in the development of general EU
competition policy, as opposed involvement in decisions in
individual cases; 

The Commission thanks Parliament for its appreciation of the
quality of the dialogue between the two institutions in the area
of competition policy. The Commission takes note of
Parliament’s request for greater involvement in the development
of general EU competition policy. In this spirit, it has fully
involved Parliament in its deliberations on the modernisation of
Community competition law. 

9. Calls, in order also to ensure more constructive dialogue
with the economic circles and consumer groups concerned,
for the minimum period for assessing Commission
communications after they have been published to be
increased from the current one month to three months;  

The Commission has to reconcile the need for rapid and flexible
adjustments to the legislative framework and the desire for the
fullest possible consultation with third parties. It takes note of
Parliament’s suggestion.

10. Calls, in the context of the forthcoming revision of the
Treaty, for the codecision procedure to be applied in future
to legislative acts in the field of competition which the
Council adopts by a qualified majority; 

The Commission refers to its opinion of 26 January 2000 under
Article 48 of the Treaty establishing the European Community
on the meeting of the Conference of the Representatives of the
Governments of the Member States to review the Treaties. It
also refers to the conclusions of the conference.

11. Calls on the Commission to carry out an assessment of the
effects of applying the communication of 18 July 1996
relating to the non-imposition or lowering of fines in
matters relating to agreements between undertakings; 

The 1996 notice on the non-imposition or reduction of fines in
cartel cases (so called leniency notice), plays an important role
in the detection and handling of cartel cases. The Commission
undertakes to give serious consideration to Parliament’s request
for an assessment of the effects of the notice.

12. Calls for the staffing needs of the Directorate-General for
Competition to be met by additional posts, so that the
Commission may fully meet its obligations under the
Treaty;

The Commission recognises the significant increase in the
workload of the Competition DG. The Commission will seek to
increase its staffing levels so that it can effectively fulfil its
obligations under the Treaty.

13. Welcomes the increase in the number of cases processed
that have ended with a formal decision, whilst there has
been a slight decrease in the number of cases concluded by
means of an informal procedure; 

The Commission agrees with Parliament that the increase in the
number of formal decisions is a good development.

14. Draws attention to the importance of the regulation of
mergers in determining the future shape of the corporate
landscape in the Community;

The Commission agrees with Parliament’s assessment of the
importance of the merger regulation and has, in addition to its
report to the Council of 28 June this year, launched a detailed
consultation and analysis of the regulation, with a view to
ensure its future functioning.

15. Emphasises that when examining whether a conduct
restricts competition, focus should be on the harm caused to
competition, not to the competitors; considers that
efficiency and other pro-competitive elements should be
taken into account and weighed against the anti-competitive
elements of the same transaction; takes the view that
competition cases should be based on economic analysis as
the goal of the competition policy is to promote economic
efficiency; 

The Commission welcomes the emphasis placed by the
Parliament on the need for an economic based approach and the
importance of focusing on the impact of the measures under
examination on competition and not on their effect on individual
competitors. It would point out that recent reforms in the areas
of distribution agreements and horizontal cooperation
agreements have been built upon such a foundation. 

16. Calls for more legal certainty in the application of EU
merger control; in particular given that, when dealing with
mergers, the Commission has something of a dual role, as it
both oversees and applies competition rules; advocates a
more effective and faster time scale when it comes to
appeals to the Court; 

The Commission considers that the merger control procedure
contains several effective mechanisms for protecting legal
certainty. These include the direct involvement of other
Commission services, including the Legal Service, as well as
that of the competition authorities of the Member States.
Furthermore, the hearing officer fulfils an important procedural
safeguard for companies involved in merger proceedings.
Nevertheless, it is foreseen that issues relating to legal certainty
will form part of the recently launched merger review process.
The Commission notes that issues such as the resources
available to the European Courts for speeding up the appeals
process, are outside its power, but would be pleased to support
any proposal by the Courts that would enable a more effective
and faster time scale for appeals.
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17. Proposes to the Commission that it publish communications
containing interpretative notes providing guidance for
citizens on the form in which it intends to apply concepts
such as market shares, just as it did in 1997 in its
communication relating to the definition of a reference
market; calls upon the European Commission to examine
alternative means of assessing market power than a pure
calculation based upon market share; 

The Commission, already for a long time, has been using
Commission notices to clarify certain competition issues. It has
done so recently by adopting guidelines on vertical restraints
and guidelines on the application of Article 81 to horizontal
cooperation agreements. Both these Commission Notices
clarify, respectively for vertical agreements and for horizontal
agreements, the relevant factors for the assessment of market
power. These factors include not only market shares but,
depending on the situation and type of agreement, also many
other factors such as entry barriers, countervailing power,
market structure, speed of technological innovation, level of
trade and other factors. The Commission intends to continue to
use notices such as these guidelines to clarify its position, not
only on the assessment of market power but also on other issues
of competition policy.
The Commission would point out that market shares are of
themselves not an indicator of market power. Market share is
only one of a number of economic indicators which when
looked at as a whole determine the level of market power held
by an economic operator and the potential for its agreements to
cause harm to competition on a particular market. However, one
can as a general rule say that a company with a low to medium
market share does not have a sufficient level of market power to
produce net negative effects. This is why the Commission uses
market share thresholds in block exemption regulations.
However, the fact that a market share threshold in a block
exemption regulation is exceeded does not mean that the
agreement in question infringes the competition rules, it simply
means that the agreement must be examined on an individual
basis. Moreover, it is clear from its decisional practice, and
recently adopted guidelines on vertical restraints and horizontal
cooperation agreements, that the Commission’s assessment in
individual cases is based on an assessment of all the specific
features of the market concerned.

18. Stresses that big companies based in small Member States
must not categorically be excluded from merging in order to
be competitive European-wide and globally; notes that it is
in particular large firms in small Member States that may
see their competitiveness decline relative to that of firms in
the rest of the world as a result of the internal market not
being completed in full; calls therefore on the Commission
to remove the remaining barriers that are aimed at
preventing or delaying the removal of borders in the market,
so that the whole of the EU can be regarded as one market
as far as mergers are concerned; 

The Commission assures Parliament that it will continue the
efforts to remove the remaining barriers to the completion of the
internal market. The Commission, however, notes that until
markets have become sufficiently integrated, the purpose of
merger control is to ensure that dominant positions are not
created or re-enforced on any relevant market, regardless of its
size. Unless this principle is adhered to consumers in smaller
markets would not be given the same protection against
dominance as those in a larger market.
The Commission also notes that large firms in small Member
States often have developed into international suppliers as a
result of strong domestic competition, for example as in the case
of the Swedish truck makers Volvo and Scania. Finally, it may
be noted that experience shows that large companies from small
Member States have been successful in finding international
partners for their expansion, and that such transactions usually
raise limited or no competition concerns.

19. Takes note of the declining level of State aid, but states that
the level is still too high; demands that especially ad hoc
State aid must be lowered, due to the harmfulness of this
type of State aid; considers that public undertakings should
be subject to the same rules as private undertakings and that
only when government entities are carrying out their public
duties without any commercial dimension could some
exceptions be introduced; takes the view that national
exemptions should be reduced to a ’bare minimum’ and that
any exemptions should be transparent, proportional, clear
and narrowly formulated; reiterates that EU State aid
control is centred on the principle that while State aid is
incompatible with the common market, the granting of such
aid by Member States can be justified in exceptional
circumstances; 

The Commission agrees that the overall level of State aid is still
too high and is monitoring in particular the levels of ad hoc aid
and the effect of the recently adopted Community guidelines for
the rescue and Restructuring of firms in difficulty under which
most ad hoc State aid cases fall.
The Commission also agrees that public undertakings should be
subject to the same rules as private undertakings and its State
aid control policy is designed to achieve this.
The Commission agrees that State aid can be justified in the
circumstances defined in the Treaty. While ad hoc aid should be
exceptional, aid for the deprived regions or for SMEs may have
a useful role to play in ensuring the balanced development of the
internal market. However, State aid is only one of many
instruments at the disposal of Member States. It is essential that
the most economically efficient instrument is exploited to
achieve the aims of the EC Treaty.
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20. Calls on the Member States and the Commission to work at
reversing the gradual long-term upward trend in aid levels
in a number of Member States; recalls that a
decentralisation of State aid control can risk altering the
declining level of State aid in the EU; calls on the
Commission to undertake a detailed assessment of the
application of State aid control to the financial services
sector, recognising that the sums of State aid granted in this
sector can have disproportionate effects upon competition;  

With stricter European State aid control rules and the increasing
emphasis on transparency, the lowering of aid levels remains a
goal of the Commission. The abolition of notification
requirements for certain types of non-controversial aid such as
aid for SMEs or aid for training which meet clearly defined
conditions will enable the Commission to concentrate its
resources on more problematic cases. There is however no
question of overall State aid control being decentralised. An
initial assessment of the financial services sector will be made in
the upcoming ninth survey on State aid.
The Commission will continue to apply strictly the competition
rules of the Treaty to the financial services sector in order to
ensure a level playing field in this important sector of the
economy.

21. Recommends that the Commission does not neglect minor
State aid cases; points out that small State aid granted in a
small market can be relatively more disturbing for an SME
than larger State aid on a larger market with big enterprises;

The Commission agrees. For example, it is precisely for this
reason that the so-called de minimis rule does not apply in the
sensitive sectors of agriculture, fisheries and transport. 

22. Calls on the Commission to effectively execute decisions to
reimburse illegally paid State aid and calls on the
Commission to submit proposals for the improvement of its
system to follow up these decisions;

The Commission is determined to ensure that its decisions
ordering recovery are effectively implemented by Member
States, and it will make full use of its powers to ensure that this
is done, including, where necessary, recourse to the Court of
Justice, and in the event of non-execution by a Member State of
a judgement of the Court, an application for penalty payments in
accordance with Article 228 of the Treaty. The Commission will
keep Parliament informed of its efforts to ensure that recovery is
effected. It does not however see the need for further legislative
proposals at this time. 

23. Welcomes the Commission’s commitment to the
introduction of a State aid register; calls on the Commission
to put forward proposals for a public and regularly updated
register of State aid until 30 June 2001 including the
purposes of aid granted, the sectors concerned, and the
companies receiving such aid, taking into account the
qualitative differences in the aids granted; recommends that
regional aid will be included; 

The State aid register that is currently being developed by the
Commission will evolve to include these details. Moreover, the
register will include information on regional aid.

24. Welcomes the Commission’s commitment to a State aid
scoreboard; calls on the Commission to introduce a league
table similar to that for the internal market scoreboard, to
highlight the Member States with the highest and the lowest
levels of State aid until 30 June 2001; is aware of the fact
that pertinent indicators have to be developed for the
scoreboard and that the mere comparison of mere aid levels
would not be sufficient;

The Commission is in the process of setting up such a
scoreboard, which, like the register, will evolve over time to
cover many aspects of State aid and its control.

25. Emphasises the importance of examining fiscal measures as
well as State aid for their effect in distorting competition
and calls on Member States to provide the necessary
information to the Commission;

The Commission is determined that its State aid control should
cover all aid measures, including aid in the form of fiscal
exonerations. 

26. Expresses concern regarding the European shipbuilding
industry; calls for an evaluation of the consequences of
possible future South Korean aid to shipbuilders from 31
December 2000;

At its meeting on 5 December, the Industry Council welcomed
the Commission’s determination to support and adopt trade
measures against unfair competition from Korea and asked it to
report by 1 May 2001 with a view to proposing that the case be
brought before the WTO should no satisfactory agreement be
reached with Korea. Furthermore, the Council noted that failing
such an agreement, the Commission will propose a temporary
and appropriate mechanism to counter Korea’s unfair practices
pending the conclusion of the WTO procedure, as described in
the Commission’s decision of 29 November. The Council also
noted that implementation of this mechanism must not result in
distortion of competition within the European Union.
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27. Believes that enlargement to the countries of central and
eastern Europe could create tensions over the application of
competition policy legislation, especially in the light of the
modernisation of the rules implementing Articles 81 and 82
of the EC Treaty; calls on the Commission to provide
sufficient assistance to establish competition and judicial
authorities to enforce EC competition law and calls on the
accession countries to make every effort to establish the
necessary competition authorities, including the rules
relating to State aid; to ensure that all candidate countries
are required to fully comply with the standards set by EU
competition policy and State aid control; 

The Commission acknowledges that the application of the EU’s
competition rules, particularly in view of the proposed
modernisation of the rules implementing Articles 81 and 82 of
the EC Treaty, will pose a challenge to the competition
authorities in the applicant countries. The Commission would
like to draw Parliament’s attention to the existing pre-accession
training programmes in competition policy matters organised
through the so-called ‘twinning’ projects under the Phare
programme, as well as to various seminars and workshops
organised by TAIEX. The Commission’s main objective in this
area, through the association agreements and in the context of
the accession negotiations, is to ensure that the applicant
countries, already in advance of accession, fully comply with
the standards set by EU competition policy and State aid
control.

28. Recommends that international cooperation should be built
gradually based on existing experience and mutual trust and
notes that different levels of international cooperation are
consistent and mutually reinforcing; takes the view that
bilateral and regional cooperation should be further
strengthened in parallel to steps taken in the multilateral
arena; considers that the countries not yet having
competition laws should be encouraged to enact and
maintain effective competition laws and establish
independent competition authorities; calls on more
experienced countries such as the Member States of the EU
to provide them with the appropriate assistance;  

The Commission agrees that bilateral cooperation should be
developed in parallel with an intensification of multilateral
efforts, and points out that this forms the basis of its approach to
international cooperation. The Commission will also continue to
use its best efforts, whether bilaterally or in the various
multilateral fora, to encourage the introduction of competition
laws and the establishment of independent competition
authorities in those countries which have not yet done so.

29. Takes the view that a common form of pre-merger
notification and a common waiting period could be agreed
on in order to promote convergence and reduce transaction
costs; 

The Commission agrees that greater international harmonisation
of merger clearance procedures would be desirable, but points
out that the process of achieving such convergence would be
lengthy and difficult.

30. Welcomes the Commission’s intention to make greater
efforts to explain the advantages to citizens of individual
decisions in the field of competition policy and to treat
consumers as promoters of that policy and considers that
this should form part of a wider ambition of raising the
profile of the internal market; 

The Commission has already adopted a series of measures in
pursuit of this objective. It has developed an information policy
aimed at the general public, distributing a wide variety of
documentation and making it available on the Internet; this
includes such things as the Competition Policy Newsletter, the
annual competition reports, and the list of prices in the motor
trade. It has recently published a brochure on competition policy
and the citizen which has the dual objective of informing the
public of the real benefits it can expect from European
competition policy and canvassing its help in implementing that
policy. It also notes the success of the two European
Competition days held in Lisbon (9 June 2000) and Paris (17
October 2000), a joint initiative of both institutions. The
Commission takes note of Parliament’s request that measures in
this area should form part of a wider ambition of raising the
profile of the internal market.

31. Urges the Commission to consider replacing the soft-law
approach of guidelines by specific provisions;

Guidelines cannot always be replaced by exemption regulations.
They are very useful instruments for explaining more clearly
how rules should be applied, often with illustrative examples.

32. Reiterates in this connection the importance of legal
certainty, which must be underpinned by straightforward,
uncomplicated rules; at all events, insists on the need to
repeal Regulation (EEC) No 17/62 and replace it by a
proper set of procedural rules including the recognition of
the rights of the defence and the legitimation of plaintiffs
and victims;

The regulation proposed by the Commission on 27.9.2000 is a
truly procedural regulation. The proposal incorporates in a
single instrument rules that used to be scattered over a series of
instruments (limitation, transport, etc.). It establishes principles
relating to the rights of complainants, parties and third parties.
The detailed rules of procedure will be determined by an
implementing regulation.

33. Looks forward to being consulted on the proposal for a
regulation to be adopted following the White Paper on the
modernisation of competition policy and stresses that the
notices on cooperation with national authorities and courts
and a specific notice on complaints must be drawn up well
before the regulation enters into force;

Article 42 of the proposed regulation provides for a period of
time to elapse between the adoption of the regulation and its
implementation, among other things to enable the Commission
to issue the requisite communications.
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B — Economic and Social Committee

Opinion of the Economic and Social Committee on the XXIXth Report on Competition 
Policy — 1999 — (SEC(2000) 720 final) and reply by the Commission

On 5 May 2000, the Commission decided to consult the Economic and Social Committee, under
Article 262 of the Treaty establishing the European Community, on the XXIXth Report on Competition
Policy — 1999 (SEC(2000) 720 final).

The section for the single market, production and consumption, which was responsible for preparing the
Committee’s work on the subject, adopted its opinion on 8 December 2000. The rapporteur was
Mr Pezzini.

At its 378th plenary session (meeting of 24 January 2001), the Economic and Social Committee adopted
the following opinion unanimously.

34. Stresses that the uniformity, consistency and credibility of
the system for enforcing Community competition law will
be jeopardised if there is any doubt whether national
authorities are applying the rules uniformly or there is any
suspicion that they are being unduly lenient and therefore
asks the Commission to prepare, as a matter of urgency,
proposals dealing with the training of national judges and
officials in Community competition law and with
cooperation between national authorities; emphasises that
the arrangements for training national judges and officials
must be extended to the candidate countries;

The Commission thanks Parliament for its suggestion. There is a
already a Community training programme for the judiciary —
the Schuman programme. If that programme turns out to be
inadequate, the Commission will take the necessary measures in
close cooperation with the Member States.
As for the applicant countries, considerable training is ongoing,
and more is scheduled for the future, under both TAIEX and
Phare programmes; national judges and officials are key target
groups for this training.

35. Calls on the Council as the other arm of the budgetary
authority to join with Parliament in ensuring that the
Commission has sufficient resources to police the
competition policy which it is responsible for setting and
urges the Commission to ensure that it makes optimum use
of its resources, while making it abundantly plain to the
national authorities that it has not only the power, but the
political will and determination, to overrule national
proceedings and impose its own decisions where necessary;

The Commission thanks Parliament for its observations.

36. Stresses that needless procedural delays must be avoided,
both in the Commission and in the Member States, and
urges the Commission to introduce a system for monitoring
the operation of the systems for the supervision and
enforcement of competition policy which should embody
specific targets in terms of the time within which procedures
must be completed;

The Commission thanks Parliament for its suggestion. But it
must be stressed that in the new system the decisions to be taken
both by the Commission and by the national authorities will
primarily be prohibition decisions. Firms are not always willing
to cooperate with the authorities with this type of procedure and
often use time-gaining tactics to delay their adoption.
Introducing target time-frames could well, therefore, lessen the
protection of competition.
Even so, both the Commission and the national authorities are
required to operate their procedures within reasonable periods
of time as defined by the court decisions.

37. Reiterates its plea for the codification and simplification of
the procedural rules in the field of competition law;

The Commission takes note of Parliament’s observations.

38. Encourages the Commission to give serious consideration to
the adoption of a code of conduct which codifies its existing
rules on computer searches in the course of antitrust
investigations while taking full account of best practice in
this area and the concerns of industry; the code should cover
matters such as protection of legally privileged information
and third-party documents, possible loss or destruction of
data, liability for any damage caused and minimising
disruption.

In the course of inspections, given the growing use of electronic
archiving techniques, it has been found that it is necessary to
check not only hard-copy documents but also documents on
firms’ computers. This is done by duly authorised agents and
has not so far given rise to real difficulties. The general
principles governing inspections are fully applicable to
documents retrieved from firms’ computer systems. There can
be no question for the Commission of destroying documents or
disrupting the firm’s normal operations in any disproportionate
way. There is consequently no visible need for a specific code of
conduct. Moreover, as data storage techniques are evolving very
rapidly, codification could unnecessarily compromise the
effectiveness of future inspections.
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XXIXth Report on Competition Policy — 1999 SEC(2000) 720 final — January

Main points of the ESC opinion Commission position

The Committee generally supports the annual report. Its
comments mainly concern the Commission proposal for a
Council regulation on the implementation of the rules on
competition laid down in Articles 81 and 82 of the Treaty
(COM(2000) 582 — 27.9.2000).

The Commission welcomes the support of the Committee and
refers the comments on the more specific questions linked to the
reform of the antitrust procedure to the discussion in the context
of the legislative procedure regarding its proposal for a
regulation.

The Committee also makes some comments concerning merger
control.
1.2.2. The Committee agrees that in the context of merger
control, the concept of collectively dominant positions can be
genuinely useful in addressing increased risk to competition.
Nevertheless, in the absence of precise definitions, there is a
danger of over-stretching the concept of collectively dominant
positions, making it difficult to distinguish such cases from
other mergers that do not threaten competition but may actually
encourage it and are an essential requirement of the modern
economy. For this reason, in future, the Commission should
think carefully before taking the path opened up by the Kali und
Salz and Gencor/Lonrho judgments of the Court of Justice and
the Court of First Instance, and move quickly to adopt the long-
awaited guidelines on the definition of oligopolistic dominance,
in order to nip these dangers in the bud and reduce the risks
inherent in the excessive use of subjective discretion  ¥216∂.

The Court of First Instance, in its Gencor/Lonrho judgment,
confirmed the Commission’s approach to the analysis of
collective dominant positions. The Commission has continued
and will continue to use this approach so as to fulfil its
obligation only to declare compatible with the common market
those concentrations which do not create or strengthen a
dominant position. In performing this task, the Commission will
proceed on a case-by-case basis, carefully taking into account
all aspects of the concentration and the markets in each
particular case. However, at the EC Merger Conference 10th
Anniversary Conference, Commissioner Monti stated that he
had ‘taken note of the demands for more transparency and
guidance in this difficult area that are formulated by companies
and the legal profession’ and that the Commission planned, in
the medium term, to issue a notice on this matter. The work on
preparing this notice continues, with valuable insights from
increased experience with the analysis of collective dominant
positions that the Commission has gained in the past few years.

6.2.3. The Committee feels, however, that the increasing
recourse to these undertakings makes it imperative to find
satisfactory solutions to certain problems that arise when a
compatibility decision is made subject to highly complex
undertakings often involving withdrawal of capital from certain
activities that may be very important, or other measures. The
greater the number of provisions involving such measures, the
greater the problems.

Whilst some undertakings may appear to be complex,
Commissioner Monti has repeatedly stated that ‘the solution
cannot be more complex than the problem’. This idea is also
reflected in paragraph 32 of the remedies notice ¥217∂.
Furthermore, a commitment should never lead to the withdrawal
of capital for important parts of the business to be divested. This
would go against the basic aim of a commitment, namely to
restore conditions of effective competition in the common
market on a permanent basis. Therefore, the Commission will
always evaluate whether the proposed purchaser of a divested
business has, inter alia, the financial resources to maintain and
develop the divested business as an active competitive force in
competition with the parties ¥218∂.

¥216∂ The report raises other merger control issues that deserve attention. Box 7 (p. 112) describes the new theme of the
Assessment of potential dominance, which may also further extend the Commission’s scope for action in the area of
merger policy. This issue arose from two 1999 decisions that stated that the market power of the companies in question
was significantly greater than that suggested by their market share, owing to specific advantages they had over their
competitors. The idea of using merger control to address situations of potential market power in the absence of major
changes in market concentration progressed further in 2000, when the Air Liquide/BOC decision of 18 January allowed
the Commission to include mergers that reduced or eliminated potential competition although the market situation
previous to the merger had not changed.

¥217∂ Commission Notice on remedies acceptable under Council Regulation (EEC) No 4064/89 and under Commission
Regulation (EC) No 47/98, OJ C 68, 2.3.2001, p. 3, paragraph 32: ‘Where the parties submit proposed remedies that are
so extensive and complex that it is not possible for the Commission to determine with the required degree of certainty that
effective competition will be restored in the market, an authorisation decision cannot be granted.’

¥218∂ See paragraph 49 of the remedies notice.
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6.2.6. The Committee fully accepts the Commission’s
justifications, given that before accepting the undertakings, it
has to carry out all the necessary checks and consult with the
Member States. However, the reasons why companies delay
presenting their undertakings for as long as possible should not
be discounted. For this reason, the Committee believes that the
current reform should introduce changes to give companies the
right and opportunity to ask the Commission to examine and
discuss aspects of their transactions that may require more in-
depth attention, before the deadline for formal notification. This
would allow time for discussing the undertakings to be adopted
in order to salvage the transaction, and would guarantee
adequate protection in advance, thus meeting an equally
important need.

The Commission has confirmed, in paragraphs 33 and 40 of the
remedies notice, its willingness to discuss with the parties
proposed remedies prior to the deadlines in the first and second
phase of its procedure ¥219∂.

6.2.7. The widely-debated subject of conditions and
undertakings evolved significantly in 1999 when the
Commission drew up a draft notice. This sheds useful light on
the conditions under which such measures may be necessary,
their timing and their possible content in various scenarios. The
Committee therefore hopes that the notice will be adopted as
quickly as possible and that the Commission will continue in its
efforts to make its own procedures more transparent and to
further the dialogue with the companies that are rightly treating
these matters with increasing interest.

The remedies notice was adopted by the Commission on
21 December 2000 and has since been published in the Official
Journal. In this way, the Commission is the first competition
authority that has given guidance on this issue by means of a
public notice.

6.2.9. The Committee is […] convinced that given the
increasing importance of remedies in relation to merger control,
this shortcoming will soon be addressed. The fact remains that,
even on merger control, the 1999 annual report provides much
encouragement and evidence of major achievements.

Whilst the Commission does not yet intend to launch a general
study to assess the impact of its remedies on the market, the
Commission has decided, as a first follow-up to the adoption of
the notice, to set up a dedicated compliance unit within the
Merger Task Force to create a centre of knowledge and to
provide the necessary focus on remedies issues. An important
task of this unit will be to learn from its own previous successes
and failures as well as from those of other competition
authorities, and in particular the US Federal Trade Commission
and Department of Justice, in order to create a more consistent
and successful remedies policy by means of improved internal
guidelines and template texts. It is believed that in this way a
more valuable use will be made of limited Commission
resources.

¥219∂ Paragraph 33 of the remedies notice, dealing with Phase I: ‘(…) Parties can submit proposals for commitments to the
Commission on an informal basis, even before notification.’ 
Paragraph 40 of the remedies notice, dealing with Phase II: ‘The Commission is available to discuss suitable commitments
prior to the end of the three-month period. The parties are encouraged to submit draft proposals dealing with both
substantive and procedural aspects which are necessary to ensure that the commitments are fully workable.’
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