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(Text with EEA relevance)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,
Having regard to the Treaty establishing the European Community,

Having regard to the Agreement on the European Economic Area, and in particular
Article 57 thereof,

Having regard to Council Regulation (EC) No 139/2004 of 20 January 2004 on the control
of concentrations between undertakingsl, and in particular Article 8(1) thereof,

Having regard to the Commission’s decision of 3 August 2007 to initiate proceedings in this
case,

Having given the undertakings concerned the opportunity to make known their views on the
Commission’s objections,

Having consulted the Advisory Committee on Concentrations,

Whereas:

1 OJ L 24,29.1.2004, p. 1.
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On 29 June 2007 the Commission received notification, pursuant to Article 4(5), read in
conjunction with Article 4(1) and (2), of Regulation (EC) No 139/2004 ("the Merger
Regulation™) of a proposed concentration by which Austrian Energy & Environment AG
& Co KG ("AEE", Austria), which forms part of the Austrian A-Tec group ("A-Tec"),
acquires, within the meaning of Article 3(1)(b) of the Merger Regulation, sole control of
Lentjes GmbH ("Lentjes", Germany, referred to jointly with AEE as "the parties") by way
of purchase of shares from the previous shareholder, the GEA group, an international
technology group (engineering and chemicals).

Having examined the notification, the Commission found that the notified proposal fell
within the scope of the Merger Regulation and on 3 August 2007 it decided in
accordance with Article 6(1)(c) of the Merger Regulation to initiate proceedings in this
case.

THE PARTIES

AEE is engaged in plant engineering in the areas of energy and environmental
technology. According to the company itself, it offers a full range of solutions for
components, systems and turnkey plants, from the development (engineering) through
the manufacture to the assembly, commissioning and modernisation of plants. Its
service and product portfolio includes boiler manufacture (oil- and gas-fired boilers,
liquor recovery boilers, heat recovery boilers and grate boilers for waste, biomass and
coal), fluidised bed technology, flue gas cleaning, coal gasification plants and valves.
The A-Tec group to which AEE belongs is active not only in the energy and
environmental technology fields (via AEE), but also in the areas of drive engineering
(ATB Austria Antriebstechnik AG), metallurgy (Montanwerke Brixlegg AG) and
mechanical engineering (EMCO Star Alliance Holding GmbH).

Lentjes is engaged in the energy generation and environmental technology sectors. Its
services include the engineering and execution? of turnkey plant projects, excepting
manufacture and assembly. In the energy generation sphere its range of services is
geared essentially to plants based on fossil fuels such as coal and gas. In addition, it
supplies flue gas desulphurisation systems for power stations. In the environmental
technology sphere its services portfolio includes the engineering of plants for the
thermal treatment of municipal waste, hazardous waste, biomass, sewage sludge and
residues, such as incineration plants.

THE TRANSACTION AND THE CONCENTRATION

The A-Tec group proposes to acquire 99% of the shares in Lentjes through its
indirectly wholly owned subsidiary AEE. A-Tec would thus gain sole control of
Lentjes.

The transaction therefore constitutes a concentration within the meaning of Article
3(1)(b) of the Merger Regulation.

2

Execution includes monitoring the progress of work, project management, cold and hot commissioning,
etc.



I11.

(7)

IV.

(8)

)

COMMUNITY DIMENSION

The parties’ turnovers do not attain the financial thresholds laid down in Article 1(2)
and (3) of the Merger Regulation. The merger is, however, deemed to have a
Community-wide dimension in the present case in accordance with Article 4(5) of the
Merger Regulation inasmuch as no Member State has expressed its disagreement with
the request to refer the case made by reasoned submission of 30 April 20073.

RELEVANT MARKETS

The merger concerns the areas of the basic engineering and the supply of grate-fired
thermal treatment plants for incinerating municipal waste*, thermal treatment plants
based on fluidised bed technology and flue gas desulphurisation systems.

The parties either supply plants designed by them as complete plantsS or complete
combustion lines or else they supply, on a lot basis, only the combustion unit
(consisting, in the case of municipal waste incineration plants, of a boiler and a grate).
In so doing they provide specific engineering services themselves, purchasing the
actual components mainly from other suppliers. Notwithstanding that the A-Tec group
is active in boiler manufacture through its subsidiary Duro Dakovic TEP d.o.0. ("Duro
Dakovic"), AEE normally buys in boilers from other suppliers. The demand side
consists of small operators such as municipalities, rural districts and regional operating
companies, together with a number of large (private or public) waste incineration plant
and power plant operators.

(10) The main components/systems constituting a turnkey works, i.e. a complete plant or

combustion line, have to be combined in such a way that the requisite performance
figures are achieved. This service is known as execution and interface engineering. If a
supplier offers to deliver a complete plant or combustion line, then it assumes
responsibility for the execution and interface engineering. If, on the other hand, it
offers a part of a plant, e.g. the combustion unit or the flue gas desulphurisation
system, on a lot basis, then it is normally responsible for that part only, while the
customer itself or an independent engineering consultancy assumes responsibility for
the execution and interface engineering.

The merger would have been notifiable in the following Member States: Austria, Germany, Ireland and
the United Kingdom.

Other fuels, such as biomass and coal, can also be burnt in grate-fired thermal treatment plants. Since,
however, this was an area in which the parties’activities did not overlap during the 2002-06 reference

period, it can be disregarded for the purposes of this Decision.

Where the parties participate in invitations to tender for complete municipal waste incineration plants,
they also provide the engineering for the accompanying flue gas cleaning system. The Commission
defined a separate relevant product market for flue gas cleaning systems in previous decisions: see Cases
IV/M.1552 — Babcock Borsig/AE Energietechnik and IV/M.1594 Preussag/Babcock Borsig. Since,
however, the parties do not market flue gas cleaning systems on a separate lot basis, but only as part of a
turnkey plant project, such systems do not constitute a relevant market in the case at hand.



(11) The product markets described below include — unless otherwise specified — the basic
engineering® and the supply of a plant part (including the — bought-in — manufacturing
and assembly services), and, in the case of turnkey plants or combustion lines, the
layout and interface engineering.

1. Relevant product market

(12) In the area of thermal treatment plants the parties claim that the product market can be
defined on the basis of the incineration method used and they distinguish between
grate-fired thermal treatment plants with a capacity of at least 4.5 t/h7 or 15 MWel® and
fluidised bed thermal treatment plants with a capacity of up to 200 MWel.

a) Grate-fired thermal treatment plants
Market for municipal waste incineration plants

(13) According to the parties, not only various types of waste, in particular municipal waste,
hazardous waste and commercial and industrial waste, and substitute fuels® but also
conventional fuels such as coal and biomass can be thermally treated in grate-fired
thermal treatment plants. The parties’ activities in relation to the basic engineering of
grate-fired thermal treatment plants overlapped during the 2002-06 reference period
only in the area of municipal waste incineration plants.

(14) In its previous decisions in Cases IV/M.1552 — Babcock Borsig/AE Energietechnik
and IV/M.1594 — Preussag/Babcock Borsig, the Commission defined a narrower
relevant product market, namely a market for municipal waste incineration plants. The
parties take the view that the said Commission decisions are to be seen in a context in
which waste other than untreated municipal waste played at the time no part in thermal
treatment.

(15) In its 2006 decision in the Von Roll Inova/Alstom Power Conversion case, however,
the German Federal Cartel Office likewise defined a relevant product market for
municipal waste incineration plants!0. This definition has been confirmed by the
market investigation conducted by the Commission in the present case.

(16) During the market investigation, the majority of customers, i.e. municipal waste
incineration plant operators, and suppliers came out in favour of such a definition of
the relevant product market. From the point of view of customers, a distinction must be
drawn in the case of thermal plants between different fuels inasmuch as they
necessitate different technological solutions, that is to say, there is no demand-side

Working-out of the main data for complying with the required performance and waste-gas limit values,
from which are derived the detailed parameters for the individual process steps. On the distinction with
detail engineering, see paragraphs (21) et seq.

7 "Tonnes per hour" — the amount of municipal waste that can be incinerated in an hour.
"Megawatt electric" — stands for the designed output of a power plant.

9 Substitute fuels are generally boiler-ready, high calorific value fuels which are processed for energy
recovery purposes and which are in most cases specifically quality tested. As a rule they are obtained
from waste originating in households, industry and businesses.

10 See Federal Cartel Office decision of 15 May 2006, Gesch.-Z.: B5-185/05, Von Roll Inova/Alstom Power
Conversion, paragraph 31.



substitutability on the part of plants between different fuels. Similarly, from the point
of view of suppliers, i.e. the parties’ competitors, it is not possible to supply plants for
other fuels without further ado, for reasons to do with technological know-how and the
need for reference projects to demonstrate their own ability to produce certain plants.
This applies especially to coal-fired treatment plants as opposed to waste incineration
plants, but it also holds true for the distinction between biomass and municipal waste.
The market investigation showed that municipal waste incineration requires, owing to
the heterogeneous composition of the waste, much more complex solutions than, for
example, the relatively homogeneous fuel that is biomass!!.

(17) The ROWITEC firing technology offered by Lentjes as sole licensee in the

Community!2 cannot be assigned — contrary to the view taken by the parties — to the
market for municipal waste incineration plants. ROWITEC technology is based on
fluidised bed firing. It is true that, in contrast to all other thermal treatment techniques
using fluidised bed firing, this technology can also be used to incinerate untreated
municipal waste, which means that it can be equated with grate firing. However, the
market investigation showed that such waste must be pre-sorted to remove certain
materials prior to incineration, which is not the case with grate firing. From the
customer’s point of view, such plants therefore do not compete with municipal waste
incineration plants based on grate technology but instead must be assigned to the
market for thermal treatment plants based on fluidised bed technology!3.

Complete plants and parts of plants (“lots”)

(18) The market for municipal waste incineration plants can be further segmented. First of

all, a distinction can be drawn between the supply of complete plants or combustion
lines as main contractor and the supply of individual plant parts (called "lots" or
"islands"), such as the combustion unit (grate and boiler)!4. The parties are active both
in the area of turnkey plants and in that of tendering for lots but they never supply only
a boiler or a grate, supplying always whole combustion units consisting of both
components!S. As already indicated, when it supplies a complete plant or combustion
line the main contractor bears full responsibility for the execution and interface
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The parties point out that there is no uniform definition of biomass in the thermal treatment context.
Various solid fuels of organic origin (but often with a high inorganic and pollutant content) are, they say,
frequently described as biomass (see form CO, points 140 et seq.).

The licensor is the Japanese firm Ebara, which currently offers ROWITEC plants for sale only in
Switzerland and otherwise only outside Europe.

However, contracts were awarded during the reference period for only two plant projects based on
ROWITEC technology (Allington und Sleco).

Generally speaking, a distinction can be drawn between the following processing steps in a municipal
waste incineration plant: unloading of the waste, feeding into the combustion unit (grate and boiler),
cleaning of the exhaust gases, electricity generation (turbine). These steps correspond roughly to the
possible lot-based breakdown, to which must be added the general lot monitoring and control technology
and the construction of the necessary buildings.

According to the parties, the combustion unit consisting of a grate and a boiler is as a rule put out to
tender as one lot. A further subdivision is, they say, unusual owing to the disproportionate increase in the
number of interfaces and the resulting uncertainties in relation to liability and performance (see form CO,
points 105 and 109). The detailed tender information which the Commission received as part of the in-
depth Phase II market investigation bore this out. Plants which were subdivided into lots included one lot
for both the grate and the boiler. The question whether further sub-markets need to be defined for the
individual components can therefore be left open here.



engineering. This requires not only appropriate technical know-how and reference
projects by which a supplier shows that it is in a position to assume responsibility for a
turnkey plant as main contractor but also a stable financial background indicative of an
ability to bear the associated liability risks. Otherwise, a supplier will simply not be
considered for the award of a contract. The question whether the supply of complete
plants, on the one hand, and the supply of individual plant parts, on the other, form
separate relevant product markets can, however, remain open in this instance as under
both possible market definitions no competition concerns arise as to the compatibility
of the planned concentration with the common market (see section V.1.a. for details).

Plants with a capacity of more than 4.5 t/h

(19) As already indicated, the parties maintain that a distinction should be drawn between

plants with a capacity of up to 4.5 t/h and larger capacities, since smaller plants cannot
be offered either by the parties or by their competitors at competitive prices!6. Such
plants are, according to the parties, sourced by customers from other suppliers, as a
rule small engineering consultancies. This distinction is also made in the Vaccani
study, a study containing reference statistics for this sector!’. The market investigation
showed that a distinction must be drawn between small and large plants. It yielded
evidence to suggest that a significant threshold might be a capacity of approximately 8-
10 t/h, above which smaller suppliers are currently unable to bid!8. The question
whether plants with a capacity of at least 8-10 t/h form a separate relevant product
market can, however, be left open as the outcome of the competition assessment is the
same whatever the actual market definition. In what follows, therefore, it is the market
for municipal waste incineration plants with a capacity of more than 4.5 t/h that will be
considered.

Conclusions on municipal waste incineration plants

(20) In conclusion, the supply of municipal waste incineration plants based on grate

technology constitutes a separate relevant product market. The question whether this
market must be subdivided into sub-markets according to type of contract — for turnkey
plants/combustion lines or for lots — can be left open. Within the market for municipal
waste incineration plants, medium-sized to very large plants form a separate sub-
market, and for the purposes of this Decision a lower capacity limit of 4.5 t/h is taken
as the demarcation line (see paragraph (19)).
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A wider delineation of the relevant product market so as to include plants with a throughput capacity of
less than 4.5 t/h would, moreover, portray the parties’ market position in the relevant area as being weaker
than it actually is.

Vaccani, Zweig & Associates, European Market Share Analysis of Thermal Waste Treatment Plants,
March 2007.

Large suppliers do not normally participate in tenders for small (low-capacity) plants as such projects are
financially attractive to them only above a certain size; conversely, there are numerous small suppliers
which have developed a particular niche in the small-capacity plant segment but which lack the financial
strength to bid for large plants. Nevertheless, during the reference period both AEE and Lentjes took part
in tenders for plants with a capacity of less than 8 t/h.



Detail engineering of municipal waste incineration plants

(21) A further distinction can be drawn between basic engineering and detail engineering.

Detail engineering includes the exact manufacturing specifications and detail drawings
for the manufacture of plant components (e.g. the boiler or the grate). According to the
parties, detail engineering services are provided primarily by the firms responsible for
the manufacture of the required components. In their opinion, detail engineering might
therefore be combined with actual manufacture to form a single market.

(22) The parties maintain that a separate relevant product market must be defined for detail

engineering. A-Tec is active in this area through its subsidiary Duro Dakovic TEP
d.o.o. (boiler pressure components) and the A-Tec group company (since 2005)
[.D.E.A Private Ltd. (various plant parts such as pressure vessels and pipes) as well as
to a lesser extent through Babcock Power Espana S.A. (valves). Duro Dakovic TEP
d.o.0. and I.LD.E.A Private Ltd. provide detail engineering services both inside the
group and as an external service, i.e. as subcontractor to another company which is
responsible for the basic engineering. Duro Dakovic TEP d.o.o. provides such services
to third parties outside the A-Tec group approximately [...]*% of the time, while
[.D.E.A Private Ltd. and Babcock Power Espana S.A. do so most of the time.

(23) According to the parties, Lentjes achieved no separate turnover in detail engineering

services since it provides such services only for its own projects and not for other
companies which supply the basic engineering for municipal waste incineration plants.
In such cases, the actual manufacture of the necessary components is carried out by a
subcontractor on behalf of Lentjes, which sells the components as supplier in its own
name.

(24) The question of the precise definition of relevant product markets in this area can be

left open owing to the lack of any horizontal overlaps between the parties’ activities
and the absence of any competition concerns regarding the vertical relationship
between detail engineering and the supply of plants or plant parts (or basic
engineering).

Manufacture of boiler pressure components

(25) The parties distinguish a separate relevant product market for the manufacture of boiler

*

pressure components. They maintain that, on the basis of specific detail engineering,
boiler pressure component manufacturers can manufacture all types of boiler pressure
component, from boilers for thermal treatment plants to large boilers for power stations
(including for large coal-fired power plants). No specific know-how is needed to
manufacture a particular boiler type. In particular, boiler pressure component
manufacturers need have no understanding of the technology of the plants for which
individual boilers are intended.

Parts of this text have been edited to ensure that confidential information is not disclosed; those parts are

enclosed in square brackets and marked with an asterisk.



(26) A-Tec is also active in the area of boiler pressure component manufacture through its
indirect subsidiary Duro Dakovic TEP d.o.o. and the A-Tec group company (since
2005) AE&E Chennai Works Ltd. These two firms supply components both inside the
group and outside. Duro Dakovic TEP d.o.o. supplies such components approximately
[...]*% of the time internally, while AE&E Chennai Works Ltd. mainly supplies third
parties. Lentjes is not active in this area, but it is active in the downstream market for
the supply of turnkey plants or combustion units for municipal waste incineration
plants, for which boiler pressure components are needed.

(27) The market investigation did not reveal any factors such as might justify departing
from the market definition suggested by the parties. There is therefore considered to be
a relevant product market for the manufacture of boiler pressure components!?.

b) Market for thermal treatment plants (fluidised bed technology) with a capacity
of up to 200 MWel

(28) The parties maintain that fluidised bed thermal treatment plants with a capacity of up
to 200 MWel should be considered a separate relevant product market, since the
planning of fluidised bed plants with a capacity of more than 200 MWel is much more
complex and requires proportionately more know-how. The parties are active only in
the area of plants with a capacity of less than 200 MWel29.

(29) In the case of fluidised bed firing, the fuel is suspended over a jet bed and fluidised.
Use of a fluidised bed necessitates a reduction in the size of the fuel particles and the
removal of any large incombustible matter. This can be done in a shredder with an air
separator or, in the case of coal, in a hammer mill.

(30) Fluidised bed thermal treatment plants used to be used to burn coal and biomass.
Following the introduction of improved technology, fluidised bed processes have
developed into a multi-fuel technology which makes it possible to thermally exploit a
wide variety of fuels (coal, many types of residual material, substitute fuels, sewage
sludge, biomass, etc.). However, untreated municipal waste cannot as a rule be utilised
in fluidised bed processes. An exception is the ROWITEC technology applied by
Lentjes, which nevertheless necessitates pre-sorting of the municipal waste (see section
1.a., paragraph (17)).

(31) The existence of a separate overall market for fluidised bed systems (as distinct from
thermal treatment plants based on grate technology) with a capacity of up to 200 MWel

19 AEE is also active, through its indirect subsidiary Babcock Power Espafia S.A., in the area of the
manufacture of valves, which may be used in a multitude of plants, including power plants, in the
chemical, petrochemical, oil and gas industries and in the nuclear industry, as well as in thermal treatment
plants. According to the parties, these are standardised products which are only slightly adapted for
specific uses. The parties state, further, that Babcock Power Espafia S.A. manufactures valves mostly for
third parties and not for the area of thermal treatment plants (either of the parties or of their competitors).
In what follows, this area will not be discussed any further as there is no evidence to suggest that the
planned concentration would have any merger-induced competition effects in this area.

20 A wider delineation of the market so as to include larger-capacity plants would therefore portray the
parties’ market position in the area of relevance to them, namely that of plants with a capacity of less than
200 MWel, only imprecisely.



was largely confirmed during the Phase I market investigation. Nevertheless, owing to
the different applications of this technology (and in particular the different fuels used),
the question arises whether this area should not be subdivided into further segments or
separate relevant product markets. In the area of fluidised bed plants with a capacity of
less than 200 MWel, a distinction can be drawn in particular between — apart from
ROWITEC technology — stationary and circulating fluidised bed firing. While,
according to market participants, stationary fluidised bed firing is suitable for plants
with a small electricity-generating capacity (up to about 50-60 MWth or 30 MWel),
circulating fluidised bed firing is generally to be found in plants with a higher capacity.
The boundaries are not clear cut, however, and there is an intermediate area where both
technologies are applied.

(32) The in-depth Phase II market investigation showed that the leading suppliers of

fluidised bed plants have appropriate know-how in both technologies and can offer the
appropriate solution when required. Many suppliers have, however, taken the strategic
decision to focus (primarily) on one or other technological area. The parties offer for
sale both stationary and circulating fluidised bed plants, with Lentjes offering in
addition plants based on the above-mentioned ROWITEC technology (although during
the reference period only one order was won for a stationary fluidised bed plant and
two for ROWITEC plants?!).

(33) The question whether the market for fluidised bed plants with a capacity of less than

c)

200 MWel should be subdivided into further sub-markets on the basis of the
technology applied can, however, ultimately be left open as the planned concentration
raises no competition concerns even in the event of a narrower market definition based
on the different technologies (stationary, circulating and ROWITEC). From a
horizontal point of view, there would even then be very little overlap between the
parties’ activities, Lentjes having during the reference period obtained the contract for
only two ROWITEC plants and one stationary fluidised bed plant. Irrespective of the
market definition in the (downstream) market for fluidised bed plants there are
likewise no competition concerns from a vertical point of view since in the upstream
market for flue gas desulphurisation systems (see section c) the parties would be
unable to prevent other market participants from purchasing a specific flue gas
desulphurisation technology (so-called circulating fluidised bed flue gas
desulphurisation) (see section c, paragraph (38)).

Flue gas desulphurisation systems

(34) The parties also maintain that a separate relevant product market must be defined for

flue gas desulphurisation systems. This market is upstream of the market for fluidised
bed thermal treatment plants (with a capacity of less than 200 MWel) as in the event of
tenders for turnkey plants fluidised bed plant suppliers have to buy in the flue gas
desulphurisation unit unless they are vertically integrated and have the necessary
expertise in-house.

(35) Flue gas desulphurisation (FGD) systems are used in power stations to remove, with

the help of chemical processes or through the addition of lime or limestone, sulphur

21

During this period Lentjes took part in a total of [...]* tenders in the fluidised bed sector ([...]*
circulating and [...]* stationary fluidised bed plants). The contract awarded to Lentjes during this period
for a stationary fluidised bed plant concerned a very small sludge incinerating plant in the United
Kingdom with an electrical generating capacity of approximately 1 MWel.
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compounds from the exhaust gases that are created when the boiler is fired. Such
systems are used almost exclusively in pulverised-coal-fired power stations or in power
stations with fluidised bed boilers where high sulphur content fuels (such as coal, oil,
substitute fuels, etc.) are used.

(36) In a fluidised bed boiler, a first desulphurisation normally takes place inasmuch as

limestone is as a rule already used in the combustion process, with the result that a
second flue gas desulphurisation stage is necessary only in the case of the fuels
mentioned in paragraph (35)22. Flue gas desulphurisation uses various technologies
such as limestone technology, seawater technology, circulating fluidised bed
technology and ammonia technology. A distinction is often drawn in the industry
between dry (spray absorber technology), semi-dry (circulation of moistened lime
residues) and wet technologies (so-called wet scrubbing technology involving the
addition of a lime water emulsion).

(37) In the parties’ opinion, a further distinction or segmentation based on the various

technologies must not be made since all technologies fulfil the same purpose. In the
notification they state that limestone technology is by far the most common
technology, accounting for approximately 85-90% of the European market. Other
technologies are used, so they maintain, only in individual instances under special
circumstances and even then they serve a similar purpose to a limestone FGD system.

(38) The Phase I market investigation yielded evidence to suggest that a further

segmentation or the definition of sub-markets based on the various technologies may
be necessary?3. In particular, there was evidence indicating that, as regards (semi-) dry
circulating fluidised bed flue gas desulphurisation - designated below by the name used
by Lentjes of “CFB-FGD technology”?*, whereby any lime remaining in the ash after
combustion is moistened and circulated — there is little or only very limited demand-
side substitutability.

(39) The parties concede in this connection that this technology has specific advantages in

that part of the lime used in the incinerator to reduce the sulphur dioxide concentration
is reactivated by the addition of water and the cleaning process may be much improved
as a result. In such processes the further addition of lime or hydrated lime can be
dispensed with, resulting in more efficient use of the available lime. This method is
also used by AEE as part of turnkey fluidised bed plants under the trade name
"Turbosorp".

(40) During the in-depth Phase II market investigation, it was confirmed that all semi-dry

flue gas desulphurisation methods generally produce comparable results and can
sometimes even be replaced by dry flue gas desulphurisation methods. It came to light,

22

23

24

In the case of municipal waste incineration plants, on the other hand, because of the various pollutants in
municipal waste, flue gas desulphurisation systems are as a rule used which remove pollutants other than
sulphur (broad-spectrum cleaning systems). Since the parties do not, however, supply any separate flue
gas desulphurisation systems for municipal waste incineration plants, but instead offer such systems only
as part of turnkey plants, the market for flue gas desulphurisation systems is not affected in this case.

Cf. the non-confidential reply by a competitor in the area of thermal treatment plants based on fluidised
bed technology to the Commission’s questionnaire of 9 July 2007, and the non-confidential version of the
record of a telephone conference with that competitor on 25 July 2007.

"Circulating fluidised bed flue gas desulphurisation", also known as "circulating dry scrubber technology"
(CDS) or "dry circulating fluidised bed technology".
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2.

however, that, for technical and economic reasons stemming from the possibility of
combining it with a circulating fluidised bed boiler, the CFB-FGD method is
particularly well suited to a certain niche area of plants and is not readily substitutable
in this area. The plants in question are fluidised bed plants with a capacity of less than
100 MWel in which fuels with a high sulphur content are used?’. They constitute an
extremely small sub-segment of the market, but in the opinion of the two competitors
who expressed concerns they offer very good prospects for the future. During the
2002-06 reference period, Lentjes fitted out two such plants and AEE constructed
[...]* plants with a comparable flue gas desulphurisation system (Turbosorp), which
corresponds to approximately [...]*% (Lentjes) and [...]*% (AEE) of all contracts for
flue gas desulphurisation systems awarded during that period2¢. However, even on the
narrowest possible market definition, namely that of a separate market for CFB-FGD
flue gas desulphurisation systems, there are no competition concerns as there are
enough alternative suppliers in the market, with the result that the question of a
narrower market definition can ultimately be left open?’.

Relevant geographic market

(41) The parties consider that the product markets mentioned in section 1 cover at least the

European Economic Area (EEA).

(42) In its earlier decisions in Cases IV/M.1552 — Babcock Borsig/AE Energietechnik and

IV/M.1594 — Preussag/Babcock Borsig, the Commission took the view that the product
markets for municipal waste incineration plants, flue gas cleaning systems for
municipal waste incineration plants and flue gas desulphurisation systems were to be
defined as being at least EEA-wide.

(43) In its Von Roll Inova/Alstom Power Conversion decision the Federal Cartel Office was

able to leave open the question whether the relevant geographic market for thermal
treatment plants was to be defined as Community-wide or narrower since the
conditions for prohibiting the merger were met in neither eventuality. The Federal
Cartel Office established that, while on the one hand the distribution of market shares
differed considerably from one region to another, on the other hand no economic,
technical or linguistic access barriers could be found to exist between individual
Member States. This was confirmed by the majority of participants in the market
investigation.

(44) The markets described are, at least as far as the supply of a complete plant or of an

essential plant part is concerned, tender markets, irrespective of whether customers are
public or private undertakings. Tenders take place at the international level?8. Despite

25
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Depending on the sulphur content and exhaust gas values that have to be observed, other (semi-) dry
methods cannot compete in the case of such plants. The wet scrubbing method does not constitute a
proper alternative in this area, being instead used as a rule in larger capacity plants such as coal-fired
power stations owing to the associated higher investment costs and the necessary waste-water processing.

A total of at least 102 desulphurisation systems were installed in power stations in the EEA during that
period (all technologies); source: the projects included in the McCoy statistics, see McCoy Report
Scrubbers, provisional version of 11 March 2007, Annex 19 to the notification of 29 June 2007.

See the competition analysis at point V.2., paragraphs (119) et seq.

Where the customers are public authorities, the tenders must be published in the Official Journal of the
European Union.

12



some national peculiarities as regards the nature of tender procedures and the structure
of customers (partly (only) public, partly (only) private operator companies or both), as
well as suppliers’ regional preferences and references, the larger suppliers are active
almost throughout the EEA2°. According to competitors, it is perfectly possible to draw
on reference projects in other European countries’0. This points to the market being
EEA-wide. At the same time, however, the market investigation indicated that the
market must be defined as being (as yet) no wider than the EEA, since customers from
outside the EEA take part in tenders in the EEA only very rarely unless they have
European subsidiaries, as is the case with, for example, the Japanese plant constructor
Takuma (KAB Takuma, see paragraph (56)).

(45) These factors apply equally to all the relevant product markets. It is therefore

concluded that the markets are EEA-wide.

V. COMPETITIVE ASSESSMENT

1.

a)

Horizontal effects

Market for municipal waste incineration plants

(46) According to the parties, each year a limited number of contracts are awarded for the

supply of a complete municipal waste plant or of a plant part3!. The parties state that
from the time the contract for a project is awarded a period of some two to three years
elapses before the project is signed off. They maintain that, for that reason, annual
market shares give an inaccurate picture of the competitive situation and can provide
no insight into the dynamics of this market.

(47) The parties state further that reliable turnover estimates are hard to come by in this

area. They argue that projects in the area of thermal treatment plants (and in the area of
flue gas desulphurisation systems) are performed over several years and that the
volume of orders received must likewise be spread over several years and hence is
translated into actual turnover only gradually over the course of subsequent years.
Estimating annual market shares on the basis of turnover is therefore very difficult for
the parties and would, in their opinion, not properly reflect market conditions. Data on
awarded capacities must therefore be taken as a starting point and turnover be
estimated on that basis with the help of conversion factors. This approach is also
employed, so the parties say, in one of the leading market studies, where the emphasis
is likewise placed on plant or plant part capacity (rather than on contract value)32. The

29

30

31

32

A special case is that of CNIM/Martin, which have divided the EEA market between them on a
geographic basis under a cooperation agreement (licensing of Martin’s technology to CNIM for certain
Member States).

Differences in industry standards which in the past may have constituted a barrier to cross-border
participation in tenders should be overcome by the Community harmonisation of industry standards
(European Norms — EN).

On the basis of the data submitted, there are on average 22 contracts a year in the EU (an average of 9
contracts for turnkey plants and 13 for lots).

Vaccani, Zweig & Associates, European Market Share Analysis of Thermal Waste Treatment Plants,
March 2007.
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Commission takes note of the difficulties in relation to the submission of reliable
turnover data, although an estimate on that basis would have been preferable.

(48) In the Commission decisions adopted so far in this area, a five-year period (instead of

annual market shares) is in principle taken into account. This was justified by the fact
that the taking into account of market shares on an annual basis would have led to
extreme variations in market shares and hence would not have provided a meaningful
picture of those shares33. In what follows, in the absence of other reliable information,
market shares are represented using the calculation method proposed by the parties.
For the purposes of this Decision, the Commission accepts this calculation method
owing to the impossibility of supplying data in other ways. The focus of its assessment
will nevertheless be on an analysis of tendering in this area.

Market shares of the parties and of competitors

(49) During the 2002-06 reference period, according to the data contained in the Vaccani

study 107 projects with a total combustion capacity of 19.6 million tonnes were put out
to tender. Of these, 62 projects with a total capacity of 10.2 million tonnes were
tendered as lots, while 45 projects (9.4 million tonnes) were turnkey plants.

(50) The method used during the Phase I market investigation to calculate market shares,

which followed the parties’ proposal, was supplemented by additional information
from the in-depth Phase II market investigation. The results for the parties’ market
shares in the market for municipal waste incineration plants with a capacity of more
than 4.5 t/h during the 2002-06 reference period were slightly lower than the original
figures34. The following picture emerges3>:

Table 1: Market share distribution for municipal waste incineration plants 2002-06 — overall market,
complete plants and plant parts

33

34

35

See IV/M.1552 — Babcock Borsig/AE Energietechnik, paragraph 21, p. 5, and IV/M.1594 —
Preussag/Babcock Borsig, p. 5.

The decision to initiate Phase II cited the following figures for the parties: overall market - AEE [20-
30]*%, Lentjes [15-25]*%; complete plants — AEE [25-35]*%, Lentjes [25-35]*%.

Assuming — as competitors do — that there is a separate market for plants with a capacity of more than 8
t/h, in this hypothetical segment AEE would have a market share of [25-35]% and Lentjes one of [10-
20]*%. Contrary to what competitors maintain, a narrowing-down of the relevant product market to
projects with a capacity of more than 8 t/h would therefore not result in the parties being in a stronger
position (see Table 1: [25-35]*% and [10-20]*%).
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Company Overall market Complete plants Plant parts
AEE [25-35]*% [30-40]*% [20-30]*%
Lentjes [10-20]*% [20-30]*% [5-10]*%
AEE/Lentjes [35-55]*% [50-70]*% [25-40]*%
CNIM/Martin [20-30]*% [20-30]*% [15-251*%
Fisia [10-20]*% <5% [15-25]1*%
Velund [5-10]*% 0% [15-25]*%
KAB Takuma [5-10]*% [10-20]*% 0%
Baumgarte <5% 0% <5%
Stiefel <5% <5% <5%
Keppel Seghers <5% 0% <5%
Oschatz <5% <5% 0%
Vinci <5% <5% <5%
Wulff <1% <5% 0%
Energos <1% <1% 0%

Source: Form CO and market investigation

(51) The market shares reproduced in the above table for the period 2002-06 cover 27
projects for which AEE obtained the contract and 7 projects which were awarded to
Lentjes?®.

(52) The parties were thus the leader in the overall market — followed by Martin/CNIM,
Fisia, Volund, KAB Takuma and several smaller competitors — and especially so in the
complete plant segment (with Martin/CNIM and KAB Takuma as further actors with
market shares greater than 10%). In the plant part segment, the parties would likewise
occupy the number one position post-merger, although several competitors such as
Fisia, Martin/CNIM and Velund are equally strong there.

(53) CNIM/Martin is an important competitor in the supply of complete plants/combustion
lines. CNIM (Constructions Industrielles de la Méditerranée) is active above all in
France, Belgium, Spain and Portugal, as well as in central and eastern Europe and in
Russia. It has a cooperation agreement with the German plant constructor Martin,
which is active in the remaining Member States. Both are active both in basic and in
detail engineering and have — according to their Internet sites — stable supply
relationships with various manufacturers of essential plant components. Martin offers
incineration systems based on grate technology, while CNIM offers both grate-fired
systems and systems based on fluidised bed technology - the latter for the burning of
substitute fuels, coal and biomass.

(54) Fisia (Fisia Babcock Environment GmbH), which is registered in Germany, belongs to
the Italian Impregilo group. It specialises in the engineering and construction of
thermal waste treatment and flue gas cleaning plants. Its combustion systems are based
on grate-fired technology. It offers both basic and detail engineering.

(55) Velund, a company registered in Denmark, is part of the US McDermott group and
specialises in the waste-to-energy sector. It uses it own combustion systems, which are
based on grate-fired technology, and also manufactures boilers. The company has its
geographic centre of gravity in Scandinavia.

36 It should be noted here that [...]*of the seven projects awarded to Lentjes were subsequently cancelled
and readvertised. They involved turnkey plants with a total capacity of [...]* tonnes, or [...]*% of the
capacity put out to tender in this segment.
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(56) KAB Takuma GmbH is active in power plant construction and concentrates on the

development and implementation of advanced solutions for the generation, conversion
and distribution of energy. This European company was created by the takeover of
Kraftwerksanlagen Berlin (KAB) in 2005 by the Japanese firm Takuma Co. Ltd.
According to its Internet site, the company specialises as general contractor in the
construction of energy conversion systems up to 100 MW. It works as subcontractor
for plants of all sizes. Through its parent company Takuma, which is already well
established in the Japanese market for municipal waste incineration plants and can
point to suitable reference projects there, KAB Takuma has gained additional know-
how in waste incineration technologies, enabling it to successfully enter the market.

Tendering analysis

(57) In a tender market, sufficient competition can exist even with relatively few suppliers

and market shares alone do not constitute an adequate basis on which to analyse the
competitive situation. In its initial market investigation the Commission already
performed an analysis of tenders during the period 2002-06. The starting point for the
investigation was the Vaccani study??, which lists all projects during that period. Both
the parties and competitors were asked to indicate which tenders they had participated
in and for which tenders they had been awarded the contract.

(58) During Phase I the Commission came to the conclusion on the strength of these data

that on average fewer than three suppliers participated in a tender and that a further
reduction in participants would give rise to competition concerns. It could not be ruled
out, moreover, that, in those tenders in which both AEE and Lentjes had participated,
the two companies had been close competitors and the planned merger would therefore
eliminate a significant competitive factor.

(59) As part of the Phase II market investigation the Commission therefore analysed more

closely those tenders and projects in which both AEE and Lentjes had taken part as
bidders. The Commission asked competitors and customers to furnish additional details
of individual tenders, in particular those in which both parties had participated. This
involved [10-15]* out of the 107 projects: [...]* for complete plants and [...]* for lots.
The turnkey plants accounted for [...]*% of the incineration capacity put out to tender
in this segment, and the lots [...]*%.

Projects with AEE and Lentjes as bidders

(60) Closer examination of these [10-15]* tenders in which both AEE and Lentjes had

participated revealed first of all that, besides the parties, Martin/CNIM, Fisia and KAB
Takuma also competed on a regular basis. It transpired in particular that the frequency
of participation by the last-named firms in these projects was higher than when
compared with the overall market. On average, a larger number of competitors
competed for these projects than for other tenders. Although the planned merger would
reduce the number of competitors, it would do so especially in the case of projects for
which an above-average number of companies were vying3s.

37

38

Vaccani, Zweig & Associates, European Market Share Analysis of Thermal Waste Treatment Plants,
March 2007.

Following the planned merger, the average number of last-round bidders in the overall market would be
2.2, while in the case of projects in which both AEE and Lentjes participate it would be three.
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(61) In the area of tendering for lots, the parties faced each other in [...]* of the tenders.
[...]* of the contracts was won by AEE, while the others went to Fisia ([...]*) and
Babcock Wilcox Velund ([...]*. In these [...]* tenders, there took part, besides the
parties, the following competitors: CNIM/Martin (][...]*), Fisia ([...]*), KAB Takuma
([-..T*), Baumgarte Standardkessel (2), Babcock Wilcox Velund ([...]*), Keppel
Seghers ([...]*) and Oschatz ([...]*)3°

(62) In the area of turnkey plants, there were during the reference period [...]* tenders in
which both parties participated; besides the parties, the following competitors also took
part: Martin/CNIM ([...]*), KAB Takuma ([...]*), Fisia ([...]*) and Velund ([...]*).
[...]* of the contracts went to AEE, [...]* to Lentjes and [...]* each to KAB Takuma
and Martin/CNIM.

(63) A closer analysis of the success rates (the ratio between tenders won and number of
participations in tenders) of the individual companies showed that Lentjes's presence in
tenders did not impair the success of AEE. On the contrary, while AEE’s success rate
in comparison with the overall market remained unchanged*’, Lentjes’s fell from
[...]*% to [...]*% in the case of those tenders in which AEE also participated. This
observation holds true also for the turnkey plant segment ([...]*% compared with
[...]*%).

(64) Nor does an analysis of the second-placed competitor in the [...]* of the [...]* tenders
that were won by AEE point to the elimination of a significant competitive factor. In
[<5]* cases Lentjes came second, while in the other [...]* projects Fisia was runner-up.

Tenders — the overall market

(65) The additional information obtained during the market investigation led to further
conclusions going beyond the [10-15]* projects over which the parties simultaneously
vied.

(66) It should be pointed out first of all that a tender procedure can generally be broken
down into several stages. Following publication, companies either express their interest
or else they may be asked directly by customers to submit 