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Dear

COMMISSION
OF THE EUROPEAN
R e Brussels, 13.9.1993
PUBLT C VERST ON
MERGER PROCEDURE
ARTI CLE 6(1)a DECI SI ON
To the notifying parties
Sirs,

Subject : Case No |V/M 353 - British Telecom/ Ml

Your notification of 12.08.1993 pursuant to Article 4 of
Counci| Regul ati on No 4064/ 89 (Merger Regul ation)

On 12 August 1993, British Tel econmunications plc ("BT") and Ml
Conmmuni cations Corporation ("MClI") notified to the Conm ssion a
series of agreenments under which BT is to take a stake in MCl and
both conpani es are to establish ajoint venture to provi de advanced
busi ness tel ecom services to nultinational conpanies.

The Parties

1..

British Telecom ("BT") is the fornmer UK nonopoli st
t el econmuni cati ons operator ("TO'), and supplies tel ephone
exchange lines to homes and businesses; l|ocal, trunk and
international (to and from the UK) telephone calls; other
tel econs services and teleconms equipnment for custoners

prem ses.

MCl is atel ecomuni cati ons conmon carrier inthe US providing
a broad range of US and international voice and data
comuni cati ons services including |ong distance tel ephone,
record comruni cati ons and el ectronic mai |l services to and from
the US. It is the second | argest | ong-di stance operator in the
US after AT&T.

The Operation

3..

BT and MCI have notified the agreenments between them as one
operation al t hough it conpri ses sever al di fferent
transacti ons:
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(i) the creation of ajoint-venture, Newco, for the provision
of enhanced and val ue-added gl obal telecons services to

mul ti nati onal businesses. The parties wll contribute
their existing non-correspondent international network
facilities, i ncl udi ng Syncordi a, BT' s exi sting
"out sourci ng" business, to Newco. BT will hold 75. 1% of
Newco's capital, MCl the balance. The parties will also
rationalise their respective holdings in other TGOs and
gr oupi ngs;

(ii) BT is to take a 20% stake in M, thus becomng the
| argest single shareholder in MCl, wth proportionate
board representation and i nvestor protection.

(iii) MCI will acquire BT's existing North Anmerican
subsi di ary.

(i) NEWCO

Joint control

The joint venture agreenent between the parents provi des for BT
to own 75. 1% of Newco's equity and MCI 24.9% MCI will, however,
be granted extensive consent rights over the activities of
Newco, allowingit to veto any decisionrelatingto, anong ot her
t hi ngs, changes i n busi ness direction, managenent appoi nt nents
and approval of the five year busi ness pl an and annual operati ng
pl an and budget. MClI thus has joint control with BT over Newco
within the nmeaning of Article 3(3) of the Merger Regul ation

Joint venture performng on a lasting basis all the functions
of an aut ononbus econonic entity

BT and MCI will transfer their existing business and facilities
gearedto providing gl obal val ue- added/ enhancedt el ecomservices
to business custoners, to Newco and will al so nmake avail abl e on
anirrevocabl e basis al| necessary intellectual propertyrights.
The parties envi sage consi derable capital investment in Newco
($1 billion over the course of the first 5 years including the
busi nesses transferred to Newco) and Newco will enploy over
1,000 people. The joint venture agreenent is of indefinite
dur ati on.

Newco is to build a global network over which to provide the
enhanced services. It will sell those services exclusively to
its parents and will not, as a consequence, have a direct
relationship with the end customer. The parents wll act as
di stributors of Newco's services and will have the exclusive
right to pronmote, sell and distribute these services in their
respective hone territories (the Americas for MCl and the rest
of the world for BT). The parents will thus set the price and
ot her product paraneters such as levels of performance and
service and wi Il | be responsible for client defaults in paynent.

Newco will undertake not to sell its services to any entity
other than its parents, and nust supply its parents wth
services on request. Newco shall "assist"™ in identifying

custoners, "advise" onthe best way to neet custoners' needs and
"support" the parents' account managenent. The parties argue
that it would not be economically viable to create a separate
sales force for Newco and that in any case potential custoners
woul d want the security of doing business with a supplier they
al ready knew before entrusting sonething as i mportant as their
t el econmuni cations network to them
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The entirety of the services offered by Newco will thus be sold
toits parents who will not act on the instructions of Newco as
agents but rather will request the supply of services which
Newco i s obliged to neet (within certainlimts) and decide the
price and terms on which that service is to be provided to the
end custoner. The Conmi ssi on therefore has serious doubts as to
the genuine autonony of Newco, notw thstanding the asset,
fi nanci al and personnel resources to be made available to it.

Absence of coordination of conpetitive behaviour

Newco services will be sold exclusively through its parents who
will then sell them to end custoners in their respective
allottedterritorities: the Anericas for MCl and the rest of the
world for BT. The nmarket for the provision of gl obal advanced
tel ecom services to MNCs is clearly itself global and the
provisions in the Distribution Agreements which allot sales
territories to the parents would appear to constitute an
agreement to partitionthis market. The possi bility provided for
of passive sales (by which a custonmer m ght el ect to be supplied
by MCI outside the Anericas or by BT inside the Arericas), does
not undermine this conclusion. Gven that BT and MCI renmin
ot herwi se i ndependent (BT's 20%stake in MClI notw t hstanding -
see below), these clauses would appear to indicate that the
operation could have as its object or effect the coordination
of the conpetitive behavi our of Newco's parents.

Furthernore, there is a risk of coordination of conpetitive
behavi our between the parents and Newco itself. Newco is to

build a global, intelligent, overlay network over which it wll
provi de a range of val ue-added or enhanced services defined in
t he Joi nt Vent ure Agr eement as any i nternational

t el econmuni cations service which regulation permts to be
offered between two or nore countries by the same corporate
group (this definition excludes voice international sinple
resale and the provision of international private |eased
circuits as well as all services operated on correspondent basi s
such as normal international direct dial). These "liberalised"
services include electronic mail, a range of data transm ssion
services, video conferencing, global cashless calling and
automatic call forwarding or call-back. In marketing these
servicestointernational clients suchas nultinationals (MCs),
Newco will in addition hope to replace the MNC s existing
private network ("outsourcing” fromthe MNC s point of view.
It will also use its expertise in running such networks to
manage an MNC s exi sting private networKk.

The parties state that they will transfer their activities in
these fields to Newco. The question remai ns, however, whether
Newco wi || be active upon a distinct market fromits parents,
and even if it is, whether the parents' activities in
nei ghbouring markets such as donestic val ue-added services,
i nternational correspondent services or international private
| eased circuits coul d be expected to result in any coordi nation
of conpetitive behaviour.

In terms of international voice services, a potential NEWO
client has the alternatives of normal international direct dial
services offered by TO s such as BT and MCI on a correspondent
basi s and that of an international private |l eased circuit (IPLC
- adedicated line offering a certain capacity at afixed tariff
i ndependent of the | evel of usage) which it equally purchases
fromTO s. The exact choice will depend on matters such as usage
| evel s, performance requirements and pricing.
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Simlarly for internati onal data, a potential NEWCOcustomer can
also opt to self-provide by purchasing transm ssion (and if
necessary sw tching) equipnment and attaching it to an |IPLC
bought froma TO. There are drawbacks in sel f-provision such as
the variation in data protocols between nati onal networks and
t he speed of transm ssion may be | ower than for NEWCO servi ces,
but again the choice is there and the alternative adopted will
reflect issues such as pricing, usage and perfornmance.

The parties argue that the enhancenents which Newco will offer
in the way of a technically superior product, user-friendly
attributes such as nultilingualism unifornmty of standards and
data protocols across the whole network and a single global
poi nt of contact with a TOfor a conpany, place the product sets
intotwo clearly differentiated markets. Whil st this may or may
not be so, in as nuch as these markets were separate, they would
al so be nei ghbouring and the i ssue remai ns of whether there is
a sensible conpetitive relationship between the two sets of
mar ket s whi ch could all ow coordi nati on of behaviour.

Newco's network is international and it will rely on local TO s
to assure the final link from its nodes to a custoner's
prem ses. The parents have therefore suggested that Newco's
product range i s not ai ned at purely national accounts since the
val ue-added is in the global nature of the services offered.
VWil st this may be true, organi sati ons which are i ntensive users
of telecons but which have no sites outside their hone country
may turn to Newco because of the sophistication of its products
for purely donmestic use. This would put Newco squarely in
conpetitionwithits parents in the US and the UK. Furthernore,
custoners may be international, but have such a concentration
of traffic in either the UK or US that the rel evant parent's
offering could be directly conmpetitive with that of Newco were
the conmpany to decide to forego Newco's i nternational spread in
order to get a good deal on domestic telecomrunications which
formed the bul k of its needs.

G ven that
- Newco will be selling to the sanme conpanies to which its
parents will continue to provide other basic telecom

servi ces; and that

- certain products will be common to both the offerings of
the parents and Newco, or if not actually common then in
nei ghbouring markets and with a competitive relationship
bet ween them and that

- the parents will continue to provide IPLCs which are the
bui | di ng bl ocks of sel f-provided network and thus will be
suppl yi ng products which indirectly conpete with Newco's
products; and that

- for certain clients, Newco services may be an alternative
to the parents' national services

the Comm ssion considers that this operation could lead to
coordi nati on of conpetitive behavi our both between the parents
and between the parents and the joint venture.

Concl usion

Inthe light of the above, it must be concl uded t hat Newco
is cooperative rather than concentrative in nature and
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does not constitute a concentration within the terns of
Article 3 of the Merger Regul ation.

(ii) BT stake in M
Concentration

15.. Under the ternms of an i nvestnent agreement BT is to purchase 20%
of the outstanding shares of comon stock of MCl. It will be
entitled to three out of fifteen seats on MCl's board and wi ||
hol d a veto over certain deci sions such as the i ssuance of fresh
equity, substantial acquisitions or disposals and borrow ngs
taki ng t he conpany over a certain gearing threshold. These are
normal mnority shareholder protection rights and do not
constitute a power of veto over conpetitive behaviour and
comerci al strategy.

16.. Sinmultaneous with the closing of the transaction MCl will adopt
a sharehol der rights plan under which it would take a vote of
95%of non- BT sharehol ders in MCI for control to passtoathird
party agai nst BT's wi shes for a period of four years. For the
foll ow ng six years control cannot pass to a third party unless
BT is given the right to conpete against any such bidder in an
auction process. While this effectively enabl es BT to bl ock any
third party from acquiring control of MCI in any other than
extraordi nary circunstances, it does not in and of itself confer
positive control

17.. In the absence of any explicit agreenment between BT and MCI, or
of any conpelling commonality of interest between the two, it
can only be concluded that BT will not acquire joint contro

over MCI and that this part of the notified operation does not
constitute a concentration under Article 3 of the Merger
Regul ati on.

(iii) MZ's acquisition of BT North Anerica

18.. The acquisition by MIl of BT North Anerica will not be of
Comuni ty di mensi on since BT North America does not attain the
EC turnover threshold of 250 mlIlion Ecu (USD 230 mlIlion).

Concl usi on

19. In light of the above, the Comm ssion has concluded that none
of the three transactions notified to it by the parties and
described earlier in paragraph 3 constitute a concentration of
Communi ty di nensi on. This decision is adopted in application of
Article 6(1)(a) of Council Regulation No 4064/ 89.

20. The Commi ssion will treat the notification pursuant to Article
5 of Commi ssion Regul ati on No 2367/90 as an application within
the nmeaning of Article 2 or a notification within the nmeaning
of Article 4 of Council Regul ation No 17/62 as requested by the
parties in their notification.
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