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1. Notifying party
2. Notifying party

Dear Sirs,

Subject: Case No. IVIM023 - 1Cl/TIOX DE
Your notification of 30.10.1990 pursuant to Article 4 of
Counci | Regul ation No. 4064/ 89

Your above notification concerned an agreenent between I1C and
Cookson on 21.10.1990, according to which ICl wll acquire
Cookson's 50% shareholding in Tioxide Goup PLC ("Tioxide") with
effect from1.1.1991.

The agreenment was entered into on certain conditions, which are
described in nore detail below (par. 6).

By the transaction, ICI wll be acquiring 100% ownership of
Ti oxi de.

|. THE OPERATION IS A CONCENTRATI ON UNDER THE MERGER REGULATI ON

CONCENTRATI ON

1. The notified operation, whereby ICl acquires the sole contro
of Tioxide, which ICl prior tothe operation controlled jointly
wi th Cookson, is a concentration within the meaning of Article
3(1)(b) of the Merger Regul ation.

2. Article 3(3) refers to control by whatever neans, conferring
the possibility of exercising decisive influence on an

under t aki ng. Deci si ve i nfl uence exerci sed singly i's
substantially different to the decisive influence exercised
jointly, since the latter has to take into account the
potentially different interest of the other party or parties
concer ned.
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Prior to the agreenent, Cookson and ICl each owned 50% of the
ordinary equity capital in Tioxide.

On the 27.2.1981, a "Menorandun was entered between |ICl and
Cookson (then Lead I ndustries Ltd.). The Menorandumr epr esent ed
the basis for the relationship between the two parties.

According to the Menorandum not only was Ti oxide jointly owed
by the above parties, it was also controlled jointly by them
the parties each appoi nted an equal nunber of directors to the
Board, and they were to agree upon the appointnent and
conditions of service of the Chairman of the Board. None of the
parties were involved with the day-to-day nmnagenent of
Ti oxi de. The parties had to agree all mjor nmedium and | ong
term strategic decisions, including financial ©policies,
including the provision of additional <capital; business
strategy and rel ated capital programres; |evels of authority of
t he executive directors; and other "matters whi ch m ght have a
substantial interaction with one of the sharehol ders".

The Menorandumi s incorporated into the Articles of Associ ation
of Tioxide of 24.2.1989.

On these facts, |ICl and Cookson are considered to have
previously controlled Tioxide jointly.

By changing the quality of decisive influence exercised by ICl
on Tioxide, the transaction will bring about a durabl e change
of the structure of the concerned parties. Tioxide wll becone
a wholly owned subsidiary of 1C; and by acquiring the
ownership of all assets of Tioxide as well as the uncontested
i nfl uence on the conposition and decisions, etc. of Tioxide,
ICl will obtain full control of Tioxide within the neaning of
Art. 3(1)(b) in connection with Art. 3(3) of the Regul ation.

COVWUNI TY DI MENSI ON

5.

The notified concentration is of a Cormunity di nension, as the
aggregate worldwi de and Conmmunity-w de turnovers of |ICl and
Tioxide in 1989 exceeded the thresholds laid down by Article
1(2) of the Merger Regul ation, and as neither conpany achieves
nmore than two thirds of its aggregate Community-w de turnover
Wi thin one and the sanme Menber State.

CONCLUSI ON OF THE AGREEMENT

6.

The agreenent between |Cl and Cookson dated 21.10.1990 is
conditional on events such as the approval of Cookson's
sharehol ders in a general neeting and of the Conmm ssion under
t he Regul ati on and of such consents as are required under the
terns of any financing agreenents entered into by Cookson or
any of its subsidiaries. The parties have to use all reasonabl e
endeavours to ensure that the aforesaid conditions are
fulfilled as soon as possi ble and before 30.4. 1991.
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The "agreenment" referred to in Art. 4(1) of the Merger
Regul ati on nust be an agreenment which is legally binding
between the parties involved. This is the case with the
agreenent under consideration as it cannot be rescinded
unilaterally and intends to create a legal relationship on
whi ch each party can rely.

On these grounds, the Commission finds that the notified
concentration falls within the scope of the Merger Regul ati on.

NO SERI QUS DOUBTS AS TO THE COVPATI BI LI TY OF THE CONCENTRATI ON

WTH THE COMVON MARKET

THE RELEVANT NMARKETS

8.

10.

11.

Titaniumdioxide is a mature, |arge-volume chenical sold into
mature markets, and is considered as a strategic raw materi a
for nost custoners.

Tioxide is the world s second |argest supplier of titanium
dioxide. ICl is not involved in this business other than as a
joint owner of Tioxide: there is no horizontal overlap between
them Over 60% of the sales of Tioxide in the ECin 1989 were
for use in paint manufacturing.

ICl is the world's |argest supplier of paints with 7% of the
overall world market: I Cl is Tioxide' s (del eted) accounting for
(deleted)% of its total sales. Tioxide currently supplies
(deleted)% of ICl's titanium dioxide requirenents in the
Community for ICl's paint business. Because of the inportance
of this vertical relationship, also the paint markets are
considered to be affected markets.

On the facts of the case, other vertical relationshi ps between
ICl and Tioxide in other markets are not considered to be
significant, andthus thereis no significant structural inpact
on these markets.

APPRAlI SAL UNDER ARTI CLE 2

12.

(1) Titanium dioxide

The relevant geographic market for titanium dioxide is
considered to be at |east the Community. Elenents which | ead
to this conclusion include the foll ow ng:

- nost custoners require that titani umdi oxi de suppliers are
registered to the relevant |1SO standard, inplying
honmogeneous technical requirenments across borders

- 10% of the supply in the ECin 1989 was i nported, 4% being
fromthe US. An inport duty of 6% woul d not therefore seem
to anount to a barrier
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14.

15.

16.

- 4 -

- al though there is an advantage in having | ocal production
facilities, translated into higher narket shares in those
countries where such facilities exist, the EC suppliers
have sales in countries where they have no production

facilities; e.g. in GCermany, Tioxide has no |ocal
production facility, but still has a (deleted)% market
share, although three other conpetitors do have | ocal
production there; simlarly in France, Kronos has an

(del et ed) % mar ket share where three ot her conpetitors have
| ocal production

- there would not appear to be a large degree of price
vari ati on between Menber States

Thi s operation does not affect the market share of Tioxide in
the market for titanium dioxide. However, the acquisition of
sole control by ICIl mght strengthen the position of Tioxide
inthat market, for exanple in this case by access to the full
financial resources of ICl and by the possibility of I Cl acting
i ndependently in the market place.

Wthin the Community Ti oxi de has (del eted) % of that market in
1989. There are six other Comunity based conpetitors, the 3
| argest being Kronos with (deleted)% SCM with (del et ed)%and
Thann with (deleted)% of the EC market. Mreover, there are
imports from30 ot her countries accounting for 10%of the total
market. Two of the US manufacturers, including Du Pont, the
wor | d nunber one, and a nmmj or Japanese manufacturer are said
to be potential entrants interns of Comrunity-based production
within the next five years.

On these facts, the acquisition of sole control by | CI does not
create or strengthen a dom nant position.

(i) Paints

The paint industry is not highly concentrated. There are
approxi mately 1. 500 pai nt manufacturers in the EC, and in 1990
the 10 maj or paint manufacturers are estimted to account for
42% of the Community paint market.

ICl divides its paint business in the Community into four
product groups: decorative paint, refinish paint, can coati ngs,
and i ndustrial. Supply considerations are simlar for all the
product groups, but the demand structure varies.

The raw material categories applicable to all the product
groups and paint types are pignents, resins, solvents, and
contai ners. Titaniumdi oxideis the nost i nportant rawnateri al
overall. The percentage of ICl's raw material and packagi ng
expendi ture accounted for by titaniumdi oxide is estinmated as
fol | ows:

Decorative 28%
Ref i ni shi ng 6%
Can 8%
I ndustri al 5%

Overal | average 18%
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Raw mat eri al and packagi ng costs are estinmated to account for
around half of total costs: overall, titaniumdi oxi de accounts
for around 8% of ICl's total cost for paints.

Wthout prejudice as to which is the relevant geographic or
product market, there is no indication that I Cl has a dom nant
position in any of the product groups in the UK where it is
strongest in the EC. Although it has the highest market share,
there are many ot her conpetitors the nost inportant of which
are Casco Nobel, Kal on, Courtaul ds, Hoechst, BASF, M dl and, and
O kem

As to the vertical aspects, no foreclosure effects are evi dent.

ICl's conpetitors in the paints markets are not dependent on
it for supply of titanium di oxide.

Wth regard to the upstreamintegration, there woul d appear to
be no material change: Tioxide already supplies (deleted)
titani um di oxi de requirenents for paints.

Ti t ani um di oxi de accounts for a relatively |ow proportion of
the total cost of paint, so that it would not appear that 1Cl
obtains a significant relative cost advantage over its
conpetitors fromthe concentration.

The acquisition of sole control in Tioxide by ICl does not
therefore create or strengthen a dom nant position in the
pai nts nmarket.

Based on these facts, the Comm ssion has found that the

concentration rai ses no serious doubts as toits conpatibility
with the Common Market.

t he above reasons and pursuant to Article 6(1)(b) of Counci

Regul ation No. 4064/89, the Conmm ssion has therefore

(1)
(2)

deci ded not to oppose the concentration, and to

declare it conpatible with the Conmon Market.

For the Comm ssion
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