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Subj ect: Case No |IV/ M 182 - | NCHCAPE/ | EP
Notification subject to Article 4 of Council Regul ation
No 4064/ 89

1. The above nentioned operation, notified on 11 Decenber 1991,
concerns the acquisition by Inchcape Overseas Limted, a
whol | y owned subsi di ary of I nchcape plc (I nchcape), of all the
i ssued share capital of IEP (Autonotive) Ltd from Brierly
I nvestnents Ltd, a New Zeal and i nvestnent conpany. IEP is a
hol di ng conpany whi ch has as its sol e subsidiary Tozer Kensl ey
and M|l bourn (Hol dings) plc (TKM.

2. After exam nation of the notification, the Conmm ssion has
concluded that the notified operation falls within the scope
of application of Council Regulation No 4064/89 (the Merger
Regul ation) and that it is conpatible with the comon mar ket .

l. THE PARTI ES
3. I nchcape is a major British conglonerate with a wide variety
of activities i ncl udi ng principally: not or vehi cl e

distribution within and outside the Community, marketing and
di stribution of consuner and i ndustrial products and busi ness
machi nes particularly in the Far East and Australia,
international insurance broking services and internationa
shi ppi ng agency services.
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TKMis a British conpany whose princi pal activities are: notor
vehicle distribution and retailing in the UK  France,
Australia and the Far East; car and van contract hire, |easing
and rental in the UK tire servicing in the UK and car
transportati on and storage.

CONCENTRATI ON OF COVMUNI TY DI MENSI ON

I nchcape, through the purchase by Inchcape Overseas Limted
of all the issued share capital of IEP, will acquire contro
of TKM The operation is therefore a concentration within the
meani ng of Article 3(1)b of the Merger Regul ati on.

The conbi ned aggregate worl dwi de turnover of | nchcape and TKM
for 1990 exceeds 5000 MECU (Inchcape: 4611 MECU, TKM 1602
MECU). The Community wi de turnover of both Inchcape and TKM
exceed 250 MECU. The parties did not achieve nore than two-
thirds of their Community wi de turnover in one and the sane
Menber State. The concentration thus has a Communi ty di nensi on
within the neaning of Article 1(2) of the Merger Regul ation.

COWPATIBI LITY WTH THE COWON MARKET

Product narkets

Product markets concerned by the proposed concentration are
t he whol esal e distribution of passenger cars, the whol esal e
di stribution of commercial vehicles, and the contract hire and
| easi ng of passenger cars.

A. Mbt or vehicle distribution

Whol esal e/retail distribution

The distribution of notor vehicles is normally operated by
means of a pyram dal structure which includes manufacturers,
i nporters/distributors and deal ers/ subdeal ers. Maj or donestic
vehi cl e manuf acturers typically arrange their own di stribution
whi | st foreign vehicle manuf act urers often arrange
di stribution through independent distributor/inporters.

Conmi ssion Regul ation No 123/85Y) recognizes that notor
vehi cl es require specialized servicing requirenents. As such
it allows the establishnment of selective or exclusive

di stribution agreenents. Consequent |y not or vehicl e
distribution is organized on strongly vertical lines wth
strong inter-brand conpetition. The distributor at the first
| evel, wusually the car manufacturer or the independent

i nporter/distributor, retainsvery consi derabl einfl uence over
the subsequent distribution pyramd reaching down to the
i ndi vidual dealers at the retail |evel

Consequently interns of control over the overal |l distribution
arrangenents this whol esal e | evel is much nore inportant than
distribution at internediate and retail |evels.

(1)

Q) L 15, 18.1.85, p.16.
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In addition to their whol esal e distribution, Inchcape and TKM
al so have retail distribution activities for passenger cars
and commercial vehicles. They have dealerships holding
franchises for a wide variety of marques at the retail |evel.
For the purposes of the present decision it is not necessary
to analyse these as a separate product market for the
follow ng reasons: The vast majority of these marques rel ate
to marques for which neither |Inchcape nor TKM have control
over the nore i nportant whol esal e | evel of distribution. Their
deal erships are widely spread, with no | ocal concentrations
and are subject to strong inter-brand conpetitionin any given
ar ea.

Product_ narket segnentation_ for passenger__car_ _and
commerci al vehicl es

As far as the variety of passenger cars and conmerci al
vehicles is concerned it is common to divide these into a
nunmber of different market segnents according to the size or
characteristics of particular nodels reflecting differing
consunmer needs. Wilst the different segnments are inportant
in terms of establishing product substitutability they are
very much |l ess inportant inrelation to product distribution.
The di stinction between the distribution of passenger cars and
commercial vehicles is sufficient for the purposes of this
deci si on:

As regards passenger cars nost mmjor car manufacturers have
a range of nodels covering those market segnents which are
econom cally nost inportant. These are the small, nmedi um and
| arge product market segnents. They cover over 80 per cent of
new passenger car registrations. In sone cases their node
range al so extends into nore specialized market segnents e.g.
covering sports cars and nulti purpose vehicles. For a given
mar que, a nodel range which covers different market segnents
is normally distributed under the sane distribution channel.
Consequently it is not necessary to analyse distribution
channels by product nmarket segnment of the passenger car
distributed. Simlar features apply to comercial vehicle
di stribution.

B. Contract hire and | easing

The contract hire and |easing of passenger cars can be
di stinguished from daily car rental. The distinction lies
mainly in the duration of the contract. Under contract hire
and | easing, contracts will rarely have a duration of |ess
t han one year. Typically they are nuch | onger with an average
duration of around 30 nonths. For daily car rental contracts,
the durationis usually only a small nunber of days and rarely
exceeds one nonth.

Ceogr aphic reference markets

It is not necessary to deci de whet her there exists a community
or national nmarket for the above wholesale distribution
services for passenger cars and comercial vehicles since,
even in the latter alternative the operation does not raise
serious doubts astoits conpatibility with the common nar ket .

As regards the contract hire and | easing of passenger cars,
current practice in the UKis to provide these services on a
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nati on-w de basis froma relatively small nunber of offices.
Ceographic proximty between custonmer and supplier is not
necessary for market success in contract hire and | easing;
whereas daily car rental is characterised by a | arge nunber
of retail outlets because of the need for greater proximty
bet ween custoner and supplier. Since the parties only have
activities in the UK the geographic reference market can be
l[imted to the UK

DOM NANCE
Mar ket share data of the conbined group |nchcape/ TKM for

passenger car and commerci al vehicle distributionindifferent
Menber States is as follows

Whol esal e distribution

Passenger cars Commerci al vehicl es

UK 5, 3% 4, 4%
France 0, 8% 0, 2%
Bel gi um 7,1% 7, 0%
Luxenbour g 3, 3% 5,1%
G eece 9, 7% 16, 1%
I rel and 1, 9% 1, 8%

Hori zontal overlap exists only in the UK and to a trivia
extent in France.

Wthinthe UK the major vehicle manufacturers with production
activities in the country have the highest market shares for
the wholesale distribution of both passenger cars and
commercial vehicles. These are Ford®® (25,3% and 35,5%,
Ceneral Motors (16, 1%and 11, 8%, Rover G oup (14, 0%and 7, 6%
and PSA (9, 2% and 4, 5% .

Al t hough the conbined group will be one of the |[argest

i ndependent distributors in the UK there still remain other

significant independent distributors in the UK These are:

Lonhro for VWand Audi (5,8% and 3,7%; Lex for Volvo (3,3%
and 1, 8% ; Ni ssan UKfor Ni ssan (5,3%and 2,5%; International

Mot or for Hyundai, |suzu, Subaru (0,8% and 1,0%; Heron for

Suzuki (0,3%and 1,7%. It is therefore likely that effective
conpetition will be maintained for the provision of notor

vehicl e distribution services.

As regards passenger car hire and | easing, |Inchcape and TKM
have no activity outside the UK. Their conbined UK market
share is %2 (Inchcape %2, TKM %?). There exi st other
conpetitors with greater market shares e.g. Avis Car Leasing
( 9@, PHHAIstar ( %, Lex Vehicle Leasing ( % ®, FMM
Goup ( W@ and Cowie Goup ( % 2.

(1)

(2)

Mar ket share for passenger and conmerci al vehi cl es
respectively shown in brackets.
Less than 10 per cent.
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ANCI LLARY RESTRAI NTS

Clause 9(A) of the sale and purchase agreenent contains a
nunmber of restrictions on Brierly and its associated
conpani es. These concern, inter alia, an obligation not to
conpete for 3 years after conpletion, the use of trade and
busi ness nanes, and the soliciting of the services of forner
enpl oyees of TKM for 3 vyears after conpletion. These
restrictions can be considered as directly related to the
concentration and necessary for its inplenentation.

Furt hernore, sub-clause 9(A)(ii) prohibits the disclosure and
use of confidential business informationrelating to TKM Its
duration is not limted in time. The Comm ssion accepts that
in an acquisition case it can be necessary to place
restrictions on the disclosure and use of confidential
busi ness information in order to give the purchaser sufficient
time to take over fully the value of the conpani es purchased
and gain the loyalty of existing custoners. However, in the
present case the indefinite nature of the restriction m ght
unr easonabl y i npede t he possi bl e future market re-entry of the
vendor at a later date. The notifying party has not put
forward any argunments acceptable to the Comm ssion justifying
the indefinite nature of this restriction. For these reasons
it is considered that the duration of the restriction in sub-
clause 9(A)(ii) should be limted to three years, i.e. to the
duration of the non conpetition clause.

Therefore the restrictions contained in clause 9(A), are
covered by the present decisionto the extent descri bed above.

FI NAL ASSESSMENT

Based upon t he above findi ngs, the Conm ssion has cone to the
conclusion that the proposed transacti on does not create or
strengthen a dom nant position which rai ses serious doubts as
toits conpatibility wwth the comom nar ket .

*
* *

For the above reasons, the Comm ssion has decided not t
oppose the notified operation and to declare it conpati bl
W th the conmon mar ket. Thi s deci sion is adopted under Articl
6 paragraph 1(b) of Council Regul ation No 4064/ 89.
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