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E— COMMISSION Brussel s 22.01. 1992
OF THE EUROPEAN
COMMUNITIES
PUBLI C VERSI ON
MERGER PROCEDURE -
ARTI CLE 6(1) b DECI SI ON
Reqgi stered wi t h advi ce of delivery
To the notifying parties
Dear Sirs,
Re. : Case No |V M 133 Ericsson / Kol be

Your notification pursuant to Article 4 of Council
Regul ati on No 4064/ 89 (Merger Regul ation)

1. The proposed operation, notified on the 12th Decenber 1991,
concerns a joint venture (JVC) between a Swedi sh conpany,
Tel ef onakti ebol aget LM Ericsson AB (Ericsson), and a Gernman
conpany, Hans Kol be & Co. (HK).

2. After examination of the notification, the Comr ssion has
concl uded that the notified operation falls within the scope
of the Merger Regul ation, and that it does not raise serious
doubts as to its conpatibility with the common nmarket .
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The Parties and the Operation

Eri csson and HK propose to form a joint venture (JVO),
Eri csson Fuba Tel ekom GrbH. Ericsson i s a maj or manuf act urer
of tel ecomuni cations equi pnent, producing mainly systens
and products for wired and nobil e communications in private
and public networks. HK produces nmainly radi o and tel evi si on
broadcast equipnment and is also a wholesaler of related
el ectronic products. The JVC wll mainly be engaged in the
field of public digital transm ssion, especially digita
cross-connect (DXC) technol ogy, in the Federal Republic of
Ger many.

HK will transfer to the new conpany all of its fixed assets
and inventory relating to its digital transm ssion systens
and equi prent business. Additionally, all of its intangible
assets associated with that business, such as tradenmarks,
trade nanes, patents, human resources and know how, will be
transferred to the JVC

Ericsson will not transfer any assets to the JVC. Ericsson
will acquire a 51 %stake in the new conpany and t he bal ance
will be held by HK

COVMUNI TY DI MENSI ON

The operation has a Comunity dinension. The worldw de
turnover of the two undertaki ngs concerned, Ericsson and HK
amounts in their respective last financial year, to Ecu
6,145 mllion and to Ecu 294 mllion.

The aggregate Communi ty-w de turnover of Ericsson and HK is
Ecu 2,541 mllion and Ecu 264 nmillion respectively. They do
not achi eve nore than two-thirds of their Community turnover
in one and the same Menber State.

CONCENTRATI ON

Joi nt _control

The joint venture agreenent between the parties provides for
joint control in the sense that the agreenent of both
parents is required in respect of fundanental decisions,
regarding the structure and the managenent of the JVC.

The JVC agreenent provides that unanimity is required in the
sharehol der's neeting for the adoption of decisions, inter
alia, relating to any budget (including investnment and
financial plans and cashflow forecasting), conclusion of
licence agreenments wth mjor third conpetitors, and
gui delines for the General Manager(s).

Full function JV

The JVC will continue HK's activities in the area of public
digital transm ssion equipnent. In addition, it wll be
engaged i n the adaptation of Ericsson transm ssi on equi pnent
for the German market, and in R&D on assignnment from
Eri csson.
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HK wi Il w thdraw permanently fromthe production of digital
transm ssion equipnent and wll in essence retain a
financial interest in the JVC. Ericsson will remain active
in digital transm ssion technology as part of its worldw de
t el ecommuni cati on activities.

The newly forned cpnpang is a joint venture that wll
perform on a lasting basis al the functions of an
aut ononous economic entity.

This follows already fromthe fact that the JVC will carr
on HK's former activities in the field of digita
transm ssion equipnment. The assets transferred to the JV
enable it to carry on a viable economc activity in a maner
functionally distinct fromits parents.

The eventual_licensin? of the JVC s industrial property
rights to Ericsson, for use for any purpose including
nanufacturlng outside  of Ger many, denonstrates the
capability of the JVCin generating its own technol ogi es and

know how. The presence of HK as shareholder in the JVC
guarantees the transparency of the pricing of the JVC s
products sold either to Ericsson or via Ericsson to third
pﬁrthsé, whi ch contributes to the financial independence of
t he '

Absence of risk of coordination

HK will not retain any activities in the field of digita
transm ssi on equi pnent systens after the transfer of this
business to the JVC. HK's divestiture of its know how and
experience relating to digital transnm ssion wll preclude it
from re-entering this market. Gven the significant
financial resources necessary to undertake the relevant
research and devel opnment to be an effective conpetitor in
this area, it would be commercially unreasonable for HK to
abandon the technol ogi cal advantages that it now hol ds and
to re-enter the market |ater when the technqlogg is further
devel oped. HK's primary area of expertise is broadcasting
and receiving equipnment and not digital transm ssion or
t el ecommuni cati ons.

Ericsson will remain a conpetitor of the JVC as Ericsson
will not withdraw from the transm ssion markets and wil|
continue to take part in the Flexnode-project, having
overal |l responsibility for the consortium(see paragraphs 1
and 18 where DXC systens and the Flexnode-project are
expl ained). Ericsson and the JVC have developed digita
cross-connect systens  which differ in technology and
Berfornance._ Since Ericsson wll supplg the German
undespost with "the DXC 4/1 Crossconnect Systent, whil st
the JVC will supply the same customer with its "DXC 4/4

stenf, the conpetitive relationship between Ericsson and
the JVCis likely to remai n unchanged.

Furthernore, it appears that Ericsson wll assunme the
overal |l industrial responsibility for the JVC since HKs
interest in the JVC wll in fact becone financial rather

than commercial in nature over tine.

I n such cirsunstances it woul d appear that there is no room
for the coordination of the conpetitive behaviour of
undertaklnﬁs whi ch remai n i ndependent in the sense of Art.
3 (2) of the Regul ation.
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The other activities of Ericsson and HK do not overlap
except for cellular telephones. Ericsson manufactures and

di stributes analog cellular telephone and termna
equi pnent, whereas HK only distributes these products.
Their respective turnover Is (*) and (**). HK however,

markets its products in Germany where Ericsson is not
present. Since national standards for that kind of equi pnent
still exist, it can be said that Ericsson and HK do not
conpete in the same geographic area as a result.

It is unlikely that the creation of this JVC will have any
effect on Ericsson's decision whether or not to enter the
Cerman market in the future.

In view of the above, there are no grounds to believe that
t he establishment and operation of the JVCw Il result in a
coordi nati on of conpetitive behaviour.

Thus, the notified operation constitutes a concentration
within the neaning of Article 3 of the Merger Regul ation.

.COWPATI BI LI TY WTH THE COMVON NMARKET

Rel evant Product Market

The JVC wi I | devel op and produce digital cross-connect (DXC)

systens which are a new product in the area of
t el ecomuni cati ons, nore specifically in the [line
transm ssi on sector.

Di gi tal Cr oss-connect transmsison is an energing
technol ogy, still in a devel opnent stage, which enables

network operators to optimze the use of the existing
t el econmuni cations infrastructure by |ooking for unused or
under-used lines. DXC technology permts, from a renote
central location, the engagenent of those unused or
underrsed lines in the transm ssion of telecomunication
si gnal s.

Optim zation is especially inportant for the transm sison of
significant anmounts of data S|?nals which occurs, for
exanpl e, when data is transmtted tor the renote printing of
newspapers.

DXC technology also allows the automatic re-routing of
signals if a comunication is cut off due to failure. The
current technology permts only re-routing via nmanual
i ntervention by a network operator.

The Flexnode Consortium is one of the three consortia
conmi ssi oned by t he Deut sche Bundespost Tel ekom throughits
project "Netzknoten 2000", to develop and supply digita
cross-connect technology in GCermany. It consists of
Eri csson, HK and Deutsche Tel efon Werke (DeTeWe).

The other two consortia are :

- Si emrens and PKI XPhiIips Komuni kat i ons- 1 ndustri e)
- Al catel / SEL and ANT

Busi ness secrets - greater than Ecu 10 mllion

**) Business secrets - below Ecu 10 mllion
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Eri csson has the overall responsibility for the Flexnode
contract under which the JVC wi || squly (repl aci ng HK) the
DXC 4/ 4 System Ericsson the DXC 4/1 System and DeTeWe the
DXC 1/0 Sgsten) These systens undertake eventually the same
function but with different speeds : the HK' s systemhas the
hi ghest transm ssion rate, DeTeW's the | owest.

The notifying parties state that DXC transm ssi on technol ogy
falls into the product nmarket of [|ine transm ssion
technol ogy systens and equipnent as defined in the
Al catel / Tel etfra case. Y They say that the line transm ssion
sector  may be  further split up i nto
mul ti pl exi ng/ demul ti pl exi ng equi pnent, di gital cross-connect
syst ens, fiber-optic transm ssion product, SDH SONET
br oadband transm ssi on products.

It can be | eft open whether the suggestion of the parties is
correct, because even on the basis of a narrower product
market definition, ie. DXC systens, the operation does not
rai se serious doubts.

Geogr aphi ¢ Ref erence Mar ket

Up to now, telecomunication markets in the EC have been
IargeIY_ fragnmented into national nmarkets. A process of
i beralisation and deregulation of the tel econmunications
sector has been initrated in the framework of the
achievenrent of the single market. The Comm ssion's
Directives on |iberalisation of tel econmunication services,
on public procurenent and on nutual recognition of term nal
equLpnent, are exanples of neasures to open up nationa
mar ket s.

Although it is anticipated that in the nediumtermtechnical
barriers will becone |ess significant, the actual pace of
change of the commercial policy of the network operators
varies substantially fromone Menber State to another. (2

The JVC has a significant inpact on conpetition in the
transm ssion markets in Germany, taking into account that
the German Bundespost is the first teleconmunications
operator in Europe to equip its tel econmunications network
w th DXC syst ens.

It can be left open whether Germany is the relevant
geogr aphi ¢ market, or whet her the rel evant geographi c nmar ket
I's Targer, because the proposed operation does not raise
serious doubts on the basis of even a narrower geographic
mar ket definition.

Dom nance

THe JVC wi || not create or strengthen a dom nant position on
t he DXC market in Gernmany.

According to the figures supplied by the notifyin% Barties
the market for DXCin Germany is estimated at DM 2- illion
over a five to six year period.

(1)
(2)

Conmi ssion Decision of 12 April 1991, QJ L 122/ 48.
See Al catel/ Telettra above.
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At present, market shares in the business of digital cross-
connect transm ssion technology can only be based on the
first contract awarded by the German Bundespost. The
FI exnode Consortium received 1/3 of that anmount which was
split nmore or |ess evenly anong the three participants.

Thus, even the conbi nati on of the market shares of Ericsson
and the JVC would not lead to a market share that would
i ndi cate a dom nant position in the DXC market in Germany.

In addition, the conpanies present in the other two
consortia are strong players with the knowhow and the
necessary resources to guarantee an effective conpetitive
environment in the DXC market in GCermany. Potenti al
conpetition from tel econmuni cati on equi pnment manufacturers
such as AT&T, Northern Tel ecom STC, Fujitsu and NEC is also
very Ilke[¥ (the entry costs are estimted at between DM 200
and 300 mllion).

ANCI LLARY RESTRAI NTS

The joint venture agreenent contains a non-conpetition
clause under which HK is prohibited fron1_condpct|nﬁ,
directly or indirectly, operations in conpetition with the
busi ness of the JVC, as long as HK is bound by the joint
venture agreenment, but in any event during a period of at
| east five years.

This non-conpetition clause is seen as a restriction
directly related and necessary to the inplenmentati on of the
concentration and therefore covered by this decision.

FI NAL ASSESSMENT

Based on the above findings, the Conm ssion has cone to the
conclusion that the proposed operation does not raise
serLous doubts as to its conpatibility with the common
mar ket .

For the above reasons, the Comm ssion has decided not to
oppose the notified concentration and to declare it
conpatible with the common market. This decision is adopted
in application of Article 6(1)(b) of the Council Regulation
No 4064/ 89.

For the Conmi ssion,
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