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1. Introduction 

1. Competitive neutrality may be defined as policies undertaken by a competition enforcer and/or 
regulator to remove any unfair competitive advantages or disadvantages that public undertakings, which 
are involved in commercial activities, may experience over their privately-owned competitors, simply as a 
result of government ownership or involvement. The main rationale behind implementing competitive 
neutrality measures is to allow privately-owned businesses and government-owned businesses to compete 
on an equal footing. It is believed that the accompanying increase in competition would bring about greater 
efficiencies and better quality products and services at lower prices, leading to an increase in consumer 
welfare. Greater efficiencies in the public sector also mean a more effective use of taxpayers’ resources. In 
essence, competitive neutrality thus involves the application to public enterprises of the incentives and 
regulations faced by private businesses.  

2. The EU system is characterised by the fact that the principle of competitive neutrality between 
public and private enterprises is recognised in the Treaty establishing the European Community1 
(hereinafter the “EC Treaty”) and that the Commission has operational tools to implement this principle. 

2. The principle of competitive neutrality as enshrined in the EC Treaty 

3. The EC Treaty guarantees the neutral treatment of all undertakings, irrespective of whether they 
are publicly or privately owned. This principle is enshrined in Article 295 of the EC Treaty, which 
provides that the Treaty shall “in no way prejudice the rules in Member States governing the system of 
property ownership.”  

4. The neutrality principle is reflected in the application of EC competition rules: EC competition 
rules apply to all businesses or undertakings, irrespective of whether they are publicly or privately owned.  

5. In particular, Article 86 of the EC Treaty prohibits Member States from maintaining in force any 
measure, in connection with public undertakings and undertakings to which it has granted special rights, 
which conflicts with the rules on competition, unless such a measure is necessary for the provision of a 
service of general economic interest.  

6. In addition, Articles 87 and 88 of the EC Treaty allow the Commission to closely scrutinize any 
State aid which would confer a selective advantage to an undertaking (including a State-owned enterprise) 
and which could distort competition and affect trade between Member States. 

7. As the Commission presents another paper on "the application of antitrust law to State-owned 
enterprises" (SOE), the present paper will focus on enforcement by the European Commission of the 
competitive neutrality principle through State aid control. 

3. Application of the competitive neutrality principle through State aid control 

8. State aid control, being based on the neutral treatment of all undertakings,  ensures that private 
and public undertakings do not receive public aid which would distort competition and intra-community 
trade.  

                                                      
1   The Treaty establishing the European Communities, Official Journal C 325 of 24 December 2002. 
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3.1 State aid control 

9. Pursuant to Article 87(1) of the EC Treaty State, “Save as otherwise provided in this Treaty, any 
aid granted by a Member State or through State resources in any form whatsoever which distorts or 
threatens to distort competition by favouring certain undertakings or the production of certain goods shall, 
insofar as it affects trade between Member States, be incompatible with the common market.” 

10. The European Court of Justice clarified the meaning of ‘undertaking’ in its Höfner/Marcotron2 
judgement where it held that: “It must be observed, in the context of competition law … that the concept of 
an undertaking encompasses every entity engaged in an economic activity, regardless of the legal status of 
the entity and the way in which it is financed.” Therefore like any “undertaking”, SOEs which are engaged 
in an economic activity are not authorised to receive State aid unless the aid is authorised by the 
Commission.  

11. As explained in box 1, State aid can take many forms: not just grants or interest rate rebates, but 
also loan guarantees, accelerated depreciation allowances, capital injections, tax exemptions etc. The aid 
can be granted by national, regional or local authorities or by public bodies.  

Box 1. What is State aid? 

A measure is qualified as a State aid only if it satisfies all of the conditions listed in Article 87(1) of the Treaty, 
and in particular: 

• The aid involves a transfer of State resources. It includes transfer of resources from national, regional or 
local authorities. It may also include transfer of resources from public banks, foundations, SOEs, public 
and private intermediate bodies appointed by the State to the extent that the transfer is imputable to public 
authorities. Financial transfers that constitute aid can take many forms: not just grants or interest rate 
rebates, but also loan guarantees, accelerated depreciation allowances, capital injections, tax exemptions, 
etc. 

• The aid should constitute an economic advantage that the undertaking would not have received in the 
normal course of business. It can be the case for instance when a firm buys/rents publicly owned land at 
less than the market price, when a company enjoys privileged access to infrastructure without paying a fee 
or when an enterprise obtains risk capital from the State on terms which are more favourable than it would 
obtain from a private investor. 

• The aid must be selective and thus affect the balance between certain firms and their competitors. 
“Selectivity” is what differentiates State aid from so-called “general measures” (namely measures which 
apply without distinction across the board to all firms in all economic sectors in a Member State such as 
nation-wide fiscal measures). 

• The aid must have a potential effect on competition and trade between Member States.  

12. Pursuant to Article 88 of the EC Treaty, the European Commission is given the task to control 
State aid and Member States are required to inform the Commission in advance of any plan to grant State 
aid. Implementing new State aid without notification leads to such State aid being considered ‘unlawful’ 
and the Commission, or a national judge, may request the Member State to suspend such aid, or to take all 
measures necessary to recover such aid from the beneficiary. The Commission also has the power to 

                                                      
2  Case 41/90, Höfner/Marcotron [1991] ECR I-1979. 
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review existing State aid, that is aid granted to an undertaking by a Member State prior to such Member 
State’s accession to the European Union. The Commission may at any stage find that, due to changing 
market conditions, such State aid is no longer compatible with the common market and has to be 
terminated. Natural or legal person may, under certain conditions, institute proceedings against the 
Commission's decisions in front of the Court of Justice. 

13. The principle of incompatibility of State aid does however not amount to a full-scale prohibition. 
Articles 87(2) and 87(3)3 of the EC Treaty specify a number of cases in which State aid could be 
considered acceptable (the socalled “exemptions”). The existence of these exemptions also justifies the 
vetting of planned State aid measures by the Commission, as foreseen in Article 88 of the Treaty. The 
assessment of aid compatibility is essentially a balancing of the positive effects of aid (in terms of 
contributing to the achievement of a well-defined objective of common interest) and its negative effects 
(namely the resulting distortion of competition and trade). In order to be declared compatible, aid must be 
necessary and proportionate to achieve a particular objective of common interest. Aids which can be found 
compatible include for instance aid for environmental protection, aid for research and development and 
innovation or regional aid.  

3.2 Examples of application of State control to SOEs 

14. There are various examples where the Commission has found, specifically in respect of public 
undertakings, that the advantages granted to such undertakings by the government amounted to State aid 
and where it has subsequently implemented measures to ensure that competition is not distorted, thus 
ensuring a level playing field between public and private businesses 

15. In its decision relating to Electricité De France (EDF)4, the Commission found that thanks to its 
public-law status5, EDF was enjoying an unlimited State guarantee and that this guarantee was an 
incompatible State aid. The decision required the guarantee to be removed on 01.01.2005 at the latest. EDF 
was incorporated (while remaining a public undertaking as more than 80% of the shares belong to the 
State), which removed the guarantee.  

16. The Commission does not only control aids granted by public authorities to SOEs. As resources 
of SOEs can be considered as public resources, the Commission also checks that SOEs do not grant undue 
advantages to their subsidiaries through cross-subsidies (for instance by fixing too low transfer prices). 
This prevents SOEs from distorting competition on the markets on which their subsidiaries are active from 
funds raised through activities reserved for them or from overcompensation to discharge public service 
obligations.  

17. In Syndicat français de l'Express international (SFEI) v La Poste6, the ECJ stated that the 
provision of logistical and commercial assistance by a public undertaking to its subsidiaries, which are 
                                                      
3   For the majority of State aid cases, the most relevant exemption clauses are those of Article 87(3)(a) and 

87(3)(c) of the Treaty: 

• Article 87(3)(a) covers “aid to promote the economic development of areas where the standard of living is 
abnormally low or where there is serious underemployment”; 

• Article 87(3)(c) refers to “aid to facilitate the development of certain economic activities or certain 
economic areas, where such aid does not adversely affect trading conditions contrary to the common 
interest”. 

4  OJ L 49, 22.2.2005, p.9.  
5  EDF was an  « établissement public, industriel et commercial ». 
6  Case C-39/94, Syndicat français de l'Express International v La Poste [1996] ECR I-3547. 
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governed by private law and carry on an activity open to free competition, is capable of constituting State 
aid within the meaning of Article 87 of the EC Treaty. The test is whether the remuneration received in 
return for this assistance is less than that which would have been demanded under normal market 
conditions. 

18. In Chronopost7, the ECJ stated that, in the absence of market benchmark, the criterion, 
necessarily hypothetical, of "normal market conditions", must be assessed by reference to the objective and 
verifiable elements which are available. The costs borne by the undertaking when providing assistance can 
constitute such objective and verifiable elements. On that basis, there is no question of State aid to the 
subsidiary if, first, it is established that the price charged properly covers all the additional, variable costs 
incurred by the provision of that assistance, an appropriate contribution to the fixed costs arising from use 
of the postal network and an adequate return on the capital investment in so far as it is used for the 
subsidiary's competitive activity and if, second, there is nothing to suggest that those elements have been 
underestimated or fixed in an arbitrary fashion. 

3.3 The Transparency Directive 

19. In order to effectively apply EC competition policy and ensure that public undertakings are not 
granted more favourable treatment than their private counterparts, the Commission has to be able to 
ascertain what advantages these undertakings receive. For this purpose, the Commission issued the 
Transparency Directive in 1980.  

20. The Transparency Directive (in its current version)8 has two objectives:  

3.3.1 Ensuring the transparency of financial flows between public authorities and public undertakings 

21. The Transparency Directive defines ‘public undertakings’ as any undertaking over which the 
public authorities may exercise, directly or indirectly, a dominant influence by virtue of their ownership of 
it, their financial participation therein, or the rules which govern it 

22. The Transparency Directive recognises that, in order to ensure equal treatment of private and 
public undertakings through a fair and effective application of the Treaty rules, the complex financial 
relations between national public authorities and public undertakings must be made transparent.  

23. Article 1.1 of this Directive thus provides that: 

“The Member States shall ensure that financial relations between public authorities and public 
undertakings are transparent as provided in this Directive, so that the following emerge clearly: 

(a) public funds made available directly by public authorities to the public undertakings 
concerned; 

(b) public funds made available by public authorities through the intermediary of public 
undertakings or financial institutions; 

(c) the use to which these public funds are actually put.” 

                                                      
7  Joint cases C-83/01 P, C-93/01P and C-94/01P Chronopost [2003] ECR I-06993]. 
8  Commission Directive 2006/111/EC of 16 November 2006 on the transparency of financial relations 

between Member States and public undertakings as well as on financial transparency within certain 
undertakings, OJ L 318, 17.11.2006, p.17. 
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24. Some examples of financial relations existing between public authorities and public undertakings 
that have to be made transparent are9: 

• the setting-off of operating losses; 

• the provision of capital; 

• non-refundable grants, or loans on privileged terms; 

• the granting of financial advantages by forgoing profits or the recovery of sums due; 

• the forgoing of a normal return on public funds used; and 

• compensation for financial burdens imposed by the public authorities. 

3.3.2 Ensuring the transparency of the internal organisational and financial structure of (private and 
public) undertakings enjoying special/exclusive rights or entrusted with the operation of a service 
of general economic interest that receives public service compensation and that carries on other 
activities. 

25. The objective is to prevent those undertakings from cross-subsidizing commercial activities with 
funds raised through activities reserved for them or from compensation to provide public service 
obligations which would exceed the actual costs incurred in providing those obligations. 

26. Article 1.2 of the directive provides that the  

"Member States shall ensure that the financial and organisational structure of any undertaking 
required to maintain separate accounts is correctly reflected in the separate accounts, so that the 
following emerge clearly:  

(a) the costs and revenues associated with the different activities and 

(b) full details of the methods by which costs and revenues are assigned or allocated to different 
activities". 

27. Pursuant to Article 2, "undertaking required to maintain separate accounts means any undertaking 
that enjoys a special or exclusive right granted by a Member State pursuant to Article 86(1) of the Treaty 
or is entrusted with the operation of a service of general economic interest pursuant to Article 86(2) of the 
Treaty, that receives public service compensation in any form whatsoever in relation to such service and 
that carries on other activities". 

28. The requirements imposed by the Transparency Directive have proven to be efficient means by 
which fair and effective application of the rules of competition to public undertakings can be assured. For 
instance, they allow the Commission to check that public service compensations do not exceed the costs 
incurred in discharging the public service obligations and are not used to cross-subsidize commercial 
activities.  

                                                      
9  Article 3 of the Transparency Directive. 
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3.4 Rules applicable to compensations to discharge public service obligations 

29. Article 86(2) of the EC Treaty provides that competitions rules are applicable to undertakings 
entrusted with the operation of services of general economic interest, as long as these rules do not obstruct 
the performance by the undertaking of the general interest tasks assigned to it. Article 86(2) recognises the 
fact that State intervention in the economy is sometimes necessary and justified in order to ensure the 
provision of services of general interest. Although in the vast majority of cases, the market ensures the 
optimum allocation of resources for the benefit of society at large, there are instances where services of 
general interest will not be provided adequately (or at all) if left solely to market forces. This may be, for 
instance, because their market price is too high for consumers with low purchasing power or because the 
cost of providing these services could not be covered by the market price. It is therefore the responsibility 
of public authorities to ensure that services of general interest are preserved when market forces cannot 
achieve this.   

30. Following the adoption by the European Court of Justice of an important judgment (Altmark), the 
Commission has clarified the conditions under which a compensation to provide public service 
compensation can be authorised. As SOEs may be discharged to provide public service obligations, these 
rules are of particular interest for them, although pursuant to the neutrality principle, they apply the same 
way both to SOEs and private undertakings. These rules allow to ensure that public service providers 
engaged in economic activities do not enjoy undue advantages over their competitors. 

31. In Altmark10, the European Court of Justice defined the conditions under which a compensation 
in order to discharge public service obligations escapes the qualification of State aid and is therefore not 
subject to Commission’s scrutiny. Such a compensation escapes the qualification of State aid only if it does 
not have the effect of putting the recipient undertaking in a more favourable competitive position than the 
undertakings competing with it. This is considered to be the case only if four cumulative conditions are 
fulfilled: 

• First, the recipient undertaking must actually have public service obligations to discharge and the 
obligations must be clearly defined.  

• Second, the parameters on the basis of which the compensation will be calculated must be 
established in advance in an objective and transparent manner.  

• Third, the compensation cannot exceed what is necessary to cover all or part of the costs incurred 
in the discharge of public service obligations, taking into account the relevant receipts and a 
reasonable profit for discharging those obligations.   

• Fourth, where the undertaking which is to discharge public service obligations is not chosen 
pursuant to a public procurement procedure which would allow for the selection of the tenderer 
capable of providing those services at the least cost to the community, the level of compensation 
needed must be determined on the basis of an analysis of the costs which a typical undertaking, 
well run and adequately equipped, would have incurred in discharging those obligations, taking 
into account the relevant receipts and a reasonable profit for discharging the obligations.  

                                                      
10  Case C-280/00, Altmark Trans, 2003, ECR I-7747.  
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32. In 2005, the Commission clarified11 12 the conditions under which a public service compensation 
which does not escape the qualification of State aid can however be authorised by the Commission. In 
short, the conditions required correspond to the three first criteria of Altmark. It involves that no 
overcompensation is allowed: public service compensation used for the operation of a service of general 
economic interest, but actually used to operate on other markets, is not justified and constitutes 
incompatible State aid. It also involves that the public service provider does not have to be selected 
through a public procurement procedure; but in case the 4th criteria of Altmark is not fulfilled, the public 
service compensation is an aid which has to fulfil certain conditions to be auhorised or block exempted. As 
most public service providers are not chosen through a public procurement procedure, most compensations 
to discharge public service obligations are considered to be State aid and therefore subject to Commission's 
scrutiny. 

33. In summary, these rules: 

• give an incentive to Member States to select the most efficient public service provider (which can 
be a public or a private entity) in particular through public procurement procedures; 

• allow public service compensation when it is needed to provide the public service, while ensuring 
that this compensation is not used to cross subsidize commercial activities. 

34. Although the Commission has been vigilant in controlling that SOEs do not receive State aid 
which would distort competition and trade, the Commission also estimates that pursuant to the neutrality 
principle, State aid control should not be applied to SOEs in a more stringent manner than it is applied to 
private businesses.  

3.5 The Market Economy Investor Principle (MEIP) 

35. The MEIP is the logical corollary of the competitive neutrality principle. Pursuant to the 
neutrality principle, the Commission may neither penalize nor favour public undertakings. Therefore, if a 
public intervention in favour of an SOE (for instance a capital injection) is in line with what a private 
investor would do, this intervention cannot be qualified as a State aid and is not subject to Commission's 
scrutiny. Conversely, if the terms of the transaction are more favourable than those observed on the market 
for similar transactions, there is normally an advantage to the SOE and the presence of aid cannot be 
excluded. 

36. The market economy operator test will consist in comparing the price and conditions present in 
the case under examination, with the market price and conditions under which such a transaction is usually 
made for comparable undertakings in comparable situations (this is the "counterfactual analysis"). If the 
price and conditions present in the case under examination are in line with the market price and conditions, 
there is no advantage granted to the beneficiary and therefore no aid.  

37. The MEIP is applicable to all forms of public interventions involving State resources, including 
the forgoing of income. For instance, it applies to: 

• capital injections,  
                                                      
11  Commission decision of 28 November 2005 on the application of Article 86(2) of the EC Treaty to State 

aid in the form of public service compensation granted to certain undertakings entrusted with the operation 
of services of general economic interest (OJ L 312, 29.11.2005, p. 67). 

12  Community Framework for State aid in the form of public service compensation (OJ C 297, 29.11.2005, 
p.4). 
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• granting of guarantees and loans,  

• sale of land, buildings, public assets or public companies.  

38. The MEIP is applicable to all companies and all sectors. Recipient undertakings can also be 
private businesses: for instance, if a public authority sells a land at market price to a  private business, such 
a sale is not considered to be State aid. 

39. The Commission’s 1993 Communication to the Member States13 formally established the MEIP. 
In this communication, the Commission recognised that public undertakings can, in certain instances, 
derive an advantage from the nature of their relationship with public authorities through the provision of 
public funds, whether directly or indirectly, and stated that: “To ensure respect for the principle of 
neutrality the aid must be assessed as the difference between the terms on which the funds were made 
available by the State to the public enterprise, and the terms which a private investor would find 
acceptable in providing funds to a comparable private undertaking when the private investor is operating 
under normal market economy conditions (hereinafter 'market economy investor principle')”14. 

40. This principle has been applied by the Commission in establishing the presence of State aid in 
cases concerning capital made available by a public authority to public undertakings. 

41. The judgement by the Court of First Instance in Air France v The Commission15 is one example 
of where the MEIP has been used in respect of a public undertaking. Air France, a limited company in 
which the French State at that time held 99% of the share capital, had been experiencing serious financial 
difficulties for some time. Capital was made available by the French State to Air France. The Commission 
took the view that this constituted State aid, inter alia on the basis that a rational private investor would not 
have injected the large amounts in question into Air France in view of its recent poor financial and 
operating performance. Ultimately, therefore, it considered the injection of capital in question to be State 
aid aimed at helping Air France temporarily to overcome its financial crisis. The Court upheld the 
Commission’s finding that State aid was present and found that: “…there is State aid within the meaning of 
Article 87 of the Treaty when a State makes a large investment…for the purposes of [Air France’s] 
restructuring, where the restructuring envisaged is clearly incapable of improving, even in the long term, 
the undertaking's situation, characterised by a crushing volume of indebtedness and overwhelming losses. 
In such circumstances, a hypothetical private investor would not have been induced by signs and prospects 
of improvement which are insignificant in comparison with the undertaking's situation to inject the capital 
in question, since he would have hardly any prospect of the undertaking returning the funds invested.” 

42. In Westdeutsche Landesbank Girosentrale v Commission16, the MEIP was again applied where 
the Court of First Instance stated that: “Normally, a private investor is not content merely with the fact that 
an investment does not cause him a loss or that it produces only limited profits. He will seek to achieve the 
maximum reasonable return on his investment, according to the particular circumstances and the 
satisfaction of his short-, medium- and long-term interests, even where he is investing in an undertaking of 
which he is already a shareholder. Thus, as regards the position of the Land as investor, the fact that the 
transaction at issue is reasonable for the Land does not preclude the application of Community law on State 

                                                      
13  Commission communication to the Member States of 1993 (1993 OJ C 307/3). 
14  Paragraph 11 of the Commission’s 1993 communication to the Member States. 
15  Case 358/94, Compagnie nationale Air France v Commission of the European Communities [1996] ECR 

II-2109. 
16  Case T-228/99, Westdeutsche Landesbank Girozentrale v Commission [2003] ECR II-00435 at par 314. 
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aid. It does not obviate the need to ascertain whether that transaction strengthens WestLB's position by 
giving it an advantage which it would not have obtained under normal market conditions.” 

43. Another example of State measures to SOEs which might escape the qualification of State aid or 
be authorised are State measures which relieve public undertakings from structural disadvantages they 
have in relation to their private-sector competitors.  

3.6 Principles applicable to State measures which relieve public undertakings from structural 
disadvantages they have in relation to their private-sector competitors 

44. Certain public measures relieve SOEs (or former SOEs) from structural disadvantages (for 
instance pension liabilities) which their competitors do not bear. Such measures can escape the 
qualification of State aid when they are not aimed at conferring an advantage on the undertaking but rather 
at freeing it from the structural disadvantage burdening it compared to its private-sector competitors. In 
Combus17, the Court of First instance (CFI) found that the payment by a Member State of an amount of 
money to employees of a bus transport undertaking in order to finance their giving up their status as 
officials and accept being employed on a contract basis is not State aid within the meaning of Article 87(1) 
EC when the measure in question was introduced to replace the privileged and costly status of those 
officials with the status of employees on a contract basis comparable to that of employees of other bus 
transport undertakings competing with that undertaking. According to the CFI, such a measure, which 
could have also taken the form of a reassignment of the parties concerned within the public administration, 
is not aimed at conferring an advantage on the undertaking but rather at freeing it from the structural 
disadvantage burdening it compared to its private-sector competitors. 

45. However, in most cases, such measures provide the recipient undertaking with an advantage and 
are considered to be aid. However they are authorised by the Commission, if they are limited to what is 
necessary to create a level playing field between the recipient undertaking and its competitors and do not 
distort competition and trade to an extent which would be contrary to the Community interests.  

46. For instance, the Commission found that the reform of the financing of the pensions of the 
officials of La Poste18 was a compatible aid. The reform was designed to align gradually the costs borne by 
La Poste in respect of retirement pensions paid to its public-service employees on the pension costs of its 
private competitors. 

4. Conclusion 

47. EC State aid rules are based on the neutral treatment of all undertakings. Neutral treatment does 
not only mean that rules are applied the same way to SOEs and private businesses, involving that State aid 
to SOE is in principle forbidden unless the Commission finds the aid to be compatible with the common 
market. It also means that State aid rules are applied so as to create a level playing field between SOEs and 
private businesses: in particular, when public (or private) undertakings are not put on an equal footing with 
their competitors (for instance because of public service obligations or structural disadvantages), the 
Commission authorises aid under the condition that such an aid is limited to what is necessary to restore 
the level playing field. In addition, SOEs are not authorised to use public resources to cross-subsidise 
commercial activities and thus get an unfair advantage over their privately-owned competitors. 

                                                      
17  Case T-157/01, Danske Busvognmænd v Commission of the European Communities [2004] ECR II-00917. 
18  Case C 43/2006, Projet de réforme du financement des retraites des fonctionnaires de La Poste française, 

OJ L 63, 7.3.08, p.16. 



 DAF/COMP/WP3/WD(2009)57 

 11

48. The Commission has the necessary powers, backed-up by stringent transparency requirements, to 
ensure that these principles are applied. This paper has given examples of cases where the Commission has 
found that an aid to a SOE was unlawful, the consequence being that the Commission, or a national judge, 
may request the Member State to suspend the aid, or to take all measures necessary to recover the aid from 
the beneficiary. 

49. Being based on a transparent set of rules and effective implementing tools, the EC State aid 
policy has proven to be an efficient instrument to ensure that competition in the common market is not 
distorted through advantages that public undertakings, engaged in commercial activities, may enjoy over 
their privately-owned competitors. 


