
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
For Official Use DAF/COMP/WP3/WD(2013)38
  
Organisation de Coopération et de Développement Économiques   
Organisation for Economic Co-operation and Development  23-Oct-2013 
___________________________________________________________________________________________

English - Or. English 
DIRECTORATE FOR FINANCIAL AND ENTERPRISE AFFAIRS 
COMPETITION COMMITTEE 
 

 
 

Working Party No. 3 on Co-operation and Enforcement 

REMEDIES IN CROSS-BORDER MERGER CASES 
 
-- EU --  
 
 
 

29 October 2013 
 

 

This note is submitted by EU to the Working Party No. 3 of the Competition Committee FOR DISCUSSION 
under Item III at its forthcoming meeting to be held on 29 October 2013. 
 
 

 

Please contact Mr. Antonio Capobianco if you have any questions regarding this document [phone 
number: +33 1 45 24 98 08 -- E-mail address: antonio.capobianco@oecd.org]. 
 

JT03346987  

Complete document available on OLIS in its original format  
This document and any map included herein are without prejudice to the status of or sovereignty over any territory, to the delimitation of 
international frontiers and boundaries and to the name of any territory, city or area. 

 

D
A

F/C
O

M
P/W

P3/W
D

(2013)38 
For O

fficial U
se 

E
nglish - O

r. E
nglish

 

 

 



DAF/COMP/WP3/WD(2013)38 

 2

− EU − 

1.  Introduction 

1. The European Commission (“Commission”) cooperates in its assessment of mergers with other 
competition agencies which are reviewing the same transaction. Such cooperation is essential for a 
consistent treatment of cross-border cases and for achieving non-conflicting remedial outcomes across 
different jurisdictions. The Commission has been engaged actively in cooperation with competition 
authorities of many countries, and cooperation with a number of them is based on bilateral agreements 
dedicated to competition1, or on detailed Best Practices.2 

2. Cooperation typically occurs for cases where the geographic markets are global, when more 
authorities assess the same markets, but a remedy in one jurisdiction may have an impact on the 
assessment in other jurisdictions, even if markets are not wider than the respective jurisdiction. This for 
example occurs when global brands, or manufacturing plants used in multiple jurisdictions are involved. 
Cooperation does not necessarily mean same outcome in terms of remedies packages, as assessment 
depends on market structure in each jurisdiction. Remedies may not be necessary in every jurisdiction, and 
remedies may be different for different countries to address the specific competition problems. 

3. Cooperation between different authorities in merger proceedings is recommendable throughout 
the procedure. It may be helpful at the stage of assessing the competitive effects, but it is essential when it 
comes to remedy design and implementation for cross-jurisdictional mergers, in order to avoid conflicting 
remedies. 

4. In the Commission's experience, it is very important to coordinate the respective authorities' time 
lines within the remedies process. If time-lines of the respective steps linked to the remedies' design of 
purchaser approval are not aligned, it can be challenging to find solutions which do not risk leading to 
divergent outcomes. Both the merging parties and agencies should strive to align the timing of their 
respective procedures.  

5. For a substantive coordination of merger process in general, and remedies in particular, it is very 
helpful to exchange information on the basis of waivers to allow for an efficient dialogue. Coordination of 
the remedies process allows agencies to both find a common understanding as to the design of the 
appropriate remedy (including for example an identification and evaluation of assets to be divested), and in 
relation to key issues of the remedy implementation (such as the evaluation of suitable purchasers, and 
appointment of common trustees). 

6. A number of recent case examples demonstrate how cooperation helps overcoming divergent 
outcomes and fostering coherency in the treatment of cross-border merger cases. 

 

                                                      
1  See overview of EC's bilateral agreements with non-EU countries on 

http://ec.europa.eu/competition/international/bilateral/index.html. 
2  See the US-EU Best Practices on Cooperation in merger investigations. 
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2.  Key Coordination issues with remedies in cross-border merger cases 

2.1  Waivers allowing for a more efficient remedies coordination   

7. Waivers are very useful for cooperation on remedies, allowing for an exchange of confidential 
information and documents. For example, waivers allowed the Commission to exchange detailed 
information and share its assessment of the proposed assess with other authorities. This proved to be very 
helpful to form a coherent view of the authorities as to the design and the details of the remedy package. 
Equally, confidential information about purchasers and remedy implementation issues may be important 
for an efficient alignment of processes. It should be in the interest of the merging companies to provide 
waivers to the different authorities in order to minimize the risks of incoherent remedies, and the 
Commission encourages the use of such waivers. 

8. Cooperation between different agencies without waivers is also possible, but inherently less 
efficient due to confidentiality constraints. Absent of confidentiality waivers, only general issues can be 
discussed without entering into details which often involve business secrets. Nevertheless, contacts 
between different competition authorities are always welcome in the remedy process, even if they are done 
on a general level. As mentioned above, general issues like timing can be key for the coordination of the 
respective procedures, and a dialogue between agencies is certainly beneficial. 

2.2  Coordination in remedies design – evaluation of assets 

9. One of the key issues in the design of structural remedies is to evaluate assets to be divested. In 
the EU merger control process, it is up to the merging companies to propose appropriate remedy packages, 
including assets, which the Commission must evaluate as to their suitability to remove the identified 
competition concerns and as to their viability. Cooperation with other reviewing agencies in the 
identification or evaluation of assets is crucial to ensure a consistent remedy outcome. On the basis of 
waivers, the Commission has in the past exchanged information with other reviewing agencies about the 
proposed assets and their detailed assessment. Coordination with other authorities also included detailed 
arrangements surrounding the remedy packages. Remedies often entail very detailed obligations which 
need to be consistent across jurisdictions to be workable. 

2.3  Remedies implementation - evaluation of potential purchasers and use of common trustees 

10. If same divestment assets form the remedy in several jurisdictions, it is essential that agencies 
align their views on the suitability of potential purchasers. Rejection of a potential purchaser by one 
authority effectively means that this potential purchaser is prevented from acquiring the divested assets, 
regardless of the other authorities’ views. Such situations can happen for example if the company proposed 
as a purchaser would seem acceptable only in certain jurisdictions. In the Commission’s experience, it is 
important that agencies keep each other informed about the status of the purchasers’ evaluations, so that 
purchasers are not accepted if there is a high risk of them being rejected in another jurisdiction. 

11. The Commission routinely appoints monitoring trustees to oversee the implementation of 
remedies. In a number of cases, it was possible to appoint a common trustee with other agencies, which 
helped reducing the complexity of arrangements between the companies and agencies involved. This is in 
particular relevant if the same remedies are agreed to in the various jurisdictions. In some cases it may not 
be possible to appoint the same trustee, for example if a trustee does not have local capabilities necessary 
in all jurisdictions. However, arrangements between trustees such as sub-contracting may be in some cases 
helpful to ensure cooperation between the respective trustees. 
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3.  Case examples of cross-border remedies cooperation 

12. The Western Digital/Viviti Technologies case concerning a merger of two hard disk drives 
producers active on a worldwide market is a very good example of close case cooperation with various 
competition authorities which were analysing the same transaction. Taking the cooperation with the US 
FTC as an example, the case cooperation spanned all phases of the case through regular phone calls and 
document exchange. The cooperation was particularly close in relation to the design and implementation of 
the remedies. The case teams discussed the remedy package in detail, identifying and evaluating the assets 
to be divested in a bid to ensure that the commitments would eliminate the competition concerns and 
ensure the divestiture of a viable business. The two authorities accepted the same trustee for the purposes 
of monitoring implementation of the commitments and the same purchaser for the divestment business. 
Close cooperation in the process of evaluating and approving the purchaser was important in ensuring that 
risks to viability of the divestment business would be averted and that the remedy would indeed meet the 
objective of eliminating the competition concerns identified by the Commission and the FTC. The 
cooperation with the FTC took place on the basis of waivers from the parties and third parties and in 
implementation of the principles reflected in the Best Practices covering cooperation between the two 
authorities. 

13. In the Pfizer/Wyeth case concerning a merger in pharmaceutical sector, the Commission has 
cooperated closely with foreign agencies, in particular with the FTC. Both authorities had waivers allowing 
them to exchange confidential information. To address different competition concerns arising in the 
separate US and EU national markets, two sets of divestment packages were designed. The Commission 
and the FTC exchanged information on the parties’ assets and closely coordinated the set-up of the US and 
EU divestment packages. No single purchaser was found for both packages, so two different purchasers 
were approved by the respective authorities, and the divestments were monitored by two different trustees. 
However, a useful way of cooperation between the trustees was found, whereas one trustee would sub-
contract on an ad-hoc basis the other trustee to have his advice on specific technical issues.  An interesting 
cooperation challenge in the implementation of remedies arose in relation to securing a transitional supply 
of a product divested in the EU package by its manufacturing in the premises divested in the US package. 
The issue was solved by an arrangement by which the new purchaser of the US package would 
manufacture and supply the respective product to Pfizer, who would then subsequently supply the product 
to the purchaser of the EU package. The transitional supply agreements were included in the contractual 
set-up of the US package. This was helpful in order to secure the supply of the respective product for the 
purchaser of the EU package during a transitional time until which the EU package was equipped with the 
appropriate manufacturing lines. 

14. The Panasonic/Sanyo merger concerning re-chargeable batteries is another case of a very fruitful 
cooperation between the Commission and other authorities. Apart from the EU, the merger was reviewed 
by the JFTC, FTC and MOFCOM. The cooperation with the JFTC and FTC was based on confidentiality 
waivers allowing for an exchange of detailed information on the substance of remedies. As the time-lines 
were not aligned, there was an increased risk of divergent approaches. However, an excellent cooperation 
helped to arrive at a consistent outcome for the three authorities, both in terms of assets selection and 
purchasers. For example, one proposed purchaser did not meet the suitability criteria in the EU, whereas it 
may have been potentially suitable for the FTC. A coordination of both authorities helped to accept a 
purchaser suitable in both jurisdictions. Similarly, the Commission and the JFTC managed to find a 
coherent solution concerning the divested assets, and the two authorities also used a common monitoring 
trustee. 

15. In UTC/Goodrich, a merger case in the aircraft industry, an intense cooperation in particular with 
the DOJ and the Canadian Competition Bureau (CCB), helped to ensure a close alignment of both 
substantive points and timing. All three authorities issued their decisions on the same day – the DOJ and 
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the Commission accepting remedies, and the CCB issuing a no action letter as the remedies imposed by the 
two other authorities allowed dispelling the potential competition problems in Canada. The US and EU 
remedies were largely identical in terms of substance, and the two authorities also closely aligned their 
commitment texts.  A common monitoring trustee was used, and coordination also helped to approve the 
same purchasers. 

4.  Conclusion 

16. Cooperation between competition agencies in merger cases becomes increasingly important as 
both businesses and competition enforcement are becoming more and more global. In the Commission’s 
experience, coordination of the respective proceedings in relation to remedies is a key element allowing for 
an efficient and consistent process. 


