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1. EU leniency programme – introduction and background 

1. Hard core cartels hiding under a cloak of secrecy are the most serious violations of competition 
law. The perpetrators increasingly use sophisticated or undetectable means of communication (e.g. 
anonymous email accounts, encoded language, telecommunication devices) in order to conceal their illegal 
actions. Therefore, the detection and prosecution of hard core cartels poses a major challenge for public 
enforcement. In a bid to increase the effectiveness of the anti-cartel enforcement, the Commission has 
introduced, as early as in 1996, a leniency policy which proved to be a mainstay of the Commission’s 
action against cartels. 

2. The European Commission leniency policy is embodied in a leniency notice, a self-imposed 
Commission policy instrument, which gives rise to rights and obligations for the companies wishing to 
cooperate with the Commission. The current 2006 Leniency Notice1 was preceded by the 2002 Leniency 
Notice2 and the initial 1996 Leniency Notice3. The revisions of the European Commission leniency policy 
have been driven by primarily practical experience gained in implementing the programme as well as by 
opinions voiced by the businesses and their legal advisors. The 2006 Leniency Notice, together with the 
decisions of the Commission as well as jurisprudence of the EU Courts, provide for transparent, 
predictable framework for cooperation between the Commission and cartel offenders willing to 
acknowledge their participation in a collusive conduct. 

3. The Commission's anti-cartel enforcement operates in a system of parallel competences with the 
enforcement at a national level conducted by the National Competition Authorities (NCAs) of the EU 
Member States. In practice, this means that potential leniency applicants may need to apply for leniency 
with the Commission and all the NCAs that are empowered to impose sanctions for the cartel conduct 
concerned. While there can be some divergences between the leniency programmes of the competition 
authorities in the EU, these actors continuously work towards the alignment of their policies (to the extent 
national laws allow it) in order to increase attractiveness of leniency as a whole across the EU. To that end, 
the authorities cooperate within the European Competition Network (ECN), share their experience and 
develop best practices in the leniency area. In 2006, the ECN adopted a Model Leniency Programme 
(MLP) incorporating core procedural and substantive rules, which each leniency programme should 
contain. All competition authorities, including the Commission have made a political commitment to use 
their best efforts to align their programme with the MLP4. 

4. In punishing cartels, the Commission can only impose administrative sanctions on companies at 
the end of the proceedings that are administrative in nature. Accordingly, the Commission leniency policy 
covers purely administrative liability of companies and does not extend to individuals.   

5. The Commission leniency programme offers the cooperating companies essentially two types of 
leniency rewards. First, full immunity from fines is available to those companies that enable the 
Commission to carry out targeted inspections or to find a cartel. Secondly, fines reductions of up to 50% 
may be granted to any subsequent applicants (reduction of fines applicants), which voluntarily present to 
the Commission evidence representing significant added value. Both groups of applicants however must 
satisfy certain requirements set out in the 2006 Leniency Notice in order to qualify for leniency. 
                                                      
1  OJ C 298, 8.12.2006, p. 17-22. 
2  OJ C 45, 19.2.2002, p. 3-5. 
3  OJ C 207, 18.7.1996, p. 4. 
4  2006 Leniency Notice is in conformity with the MLP. 
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Furthermore, in the event that the Commission increases the fine on the basis of compelling evidence5 
supplied by a reduction of fines applicant and which consequently increases the gravity or duration of an 
infringement, such an applicant, in order not to be adversely affected by its own admission, will not be 
liable to pay the fine increase.   

6. Leniency policy, as an investigation tool, was complemented in 2008 by a new policy tool 
introduced by the Commission – the settlement procedure for cartels6. In contrast to the leniency policy, 
the settlement procedure aims at simplifying and expediting the procedure leading to the adoption of a 
formal decision, thereby allowing for procedural savings and the internal redeployment of enforcement 
resources. Under this procedure, concrete contributions to procedural efficiency are rewarded and all 
parties who agree to a settlement receive a reduction of 10% of their respective fines. Hence, although the 
leniency programme and settlements each serve a different purpose, they both ultimately lead to enhanced 
competition law enforcement.  

2. Immunity applicant and subsequent applicants  

7. Both the immunity applicant as well as any subsequent applicant has to satisfy certain identical 
conditions from the moment of filing an application7, such as the obligation of full, genuine and 
expeditious cooperation on a continuous basis, in order to ultimately benefit from leniency rewards. 
However, the immunity application, on the one hand, and subsequent applications, on the other hand, cater 
for investigation needs of the Commission. Whereas the immunity applicant should enable the 
Commission either to launch an investigative action (e.g. inspections) or to find a certain specific 
infringement, subsequent applicants are required to provide evidence that reinforces the ability of the 
Commission to prove to the requisite legal standard a cartel in an already pending investigation. By the 
same token, the evidentiary thresholds that have to be met by the immunity applicant and any subsequent 
applicants differ.   

8. As regards immunity (which is granted on a conditional basis until the adoption of the final 
decision in the cartel case), the applicant is required to proffer evidence that enables the Commission to 
carry out inspections (normally unannounced action) targeting specific suspected companies and 
behaviour. Alternatively, the immunity applicant has to supply the Commission with evidence that 
contributes in a decisive manner8 to finding of an infringement by the Commission, which already 
launched or was able to launch an investigation in to the suspected cartel prior to the immunity application. 
In contrast, the subsequent applicants must provide the Commission with evidence on the suspected cartel 
behaviour which adds significant value to the evidence already in the Commission’s possession. 

                                                      
5  This refers to conclusive, stand-alone evidence, the probative value of which cannot be challenged by 

simple contestation (see point 26, last paragraph of the 2006 Leniency Notice). 
6  OJ L 171, 1.7.2008, p. 3–5 and OJ C 167, 2.7.2008, p. 1–6. 
7  As far as the obligation not to destroy, falsify or conceal the evidence and the non-disclosure obligation is 

concerned, they are incumbent on the applicants from the moment of contemplating the application. See 
point 12 of the 2006 Leniency Notice for more details on other conditions that have to be satisfied by 
leniency applicants. 

8  By providing clear and persuasive evidence and an informative statement incorporating all information 
available to it on the cartel and its participants. 
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9. Given the fact that an immunity applicant takes an unprecedented step of disclosing existence of 
a secret cartel unknown to the Commission at the given time, such company merits more certainty and 
flexibility than any subsequent applicants reacting9 to the launch of the Commission’s cartel investigation.   

10. In terms of flexibility afforded to the immunity applicants, the Commission leniency programme 
foresees a discretionary marker option, which is designed to preserve and protect applicant’s place in a 
leniency queue for a definite period of time. Marker system caters for the needs of those immunity 
applicants who, for legitimate reasons (e.g. when a new management realised upon its appointment that the 
company was involved in a cartel) are not in the position to submit all necessary evidence and information 
at a given time, but are able to perfect their application within a certain specific time span. However, the 
markers are not available to the subsequent applicants, as the element of the ‘race to the regulator’ between 
the subsequent applicants would otherwise be compromised.  

11. On the point of legal certainty, while the Commission usually decides on granting or rejecting 
conditional immunity at the initial stage of the investigation, typically before surprise inspections are 
carried out, the subsequent applicants will be informed about the grant of conditional reduction of a fine 
(with determination of the band without indication of the precise discount percentage) or declination 
thereof typically at the stage immediately preceding adoption of a statement of objections. 

12. Leniency applicants should provide any documentary evidence (direct or indirect) on the 
suspected cartel behaviour that is available to them. The applicants also have first-hand information on the 
suspected cartel behaviour that only those participating in the cartel contacts have. They submit such 
accounts in voluntary statements (which can be made orally) typically describing the cartel and their own 
involvement in it. Therefore such statements merit special attention, especially in the light of their self-
incriminating nature. In order not to dissuade the applicants to come forward with their voluntary account 
on cartel events, appropriate protection10 of their self-incriminating leniency submissions is of great 
importance.   

13. At the same time, the lenient treatment granted by the leniency programme to both immunity and 
subsequent applicants does not exempt them from liability for civil damages claimed in any civil litigation 
by private parties injured by the cartel. 

14. Punishment and dismantling of secret cartels as the most serious violations of competition law is 
one of the top enforcement priorities of the Commission. In consideration of that, the grant of full 
immunity from fines is a considerable concession for the Commission, which is therefore strictly limited to 
a single cartel participant, the first to come forward and report on cartel behaviour. On the contrary, 
reduction of fines of up to 50% is available for unrestricted number of applicants, although the leniency 
reward for the third and next eligible applicants is limited to no more than 20%.   

15. While reduction of fines is available to all subsequent applicants irrespective of their role in the 
cartel conduct under investigation or their behaviour vis-à-vis other cartel participants, the company that 
took steps to coerce others to join the cartel or to remain in it will not be eligible for immunity.  

3. Subsequent applications 

16. One of the core principles of the Commission leniency policy is that even if the Commission has 
granted conditional immunity to an applicant or ex officio gathered sufficient evidence to establish a cartel 
                                                      
9  On rare occasions, subsequent applicants file leniency applications before any investigative measure is 

taken by the Commission. 
10  See also part IV of the 2006 Leniency Notice. 
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infringement, other subsequent11 leniency applicants willing to cooperate with the investigation can also 
receive lenient treatment in the form of a reduction of any fine that would otherwise have been imposed on 
them. This being said, any prospective reduction of fines is proportionate to the value added to the 
Commission’s case by the evidence submitted by the subsequent applicant. Therefore, only meritorious 
subsequent applications, which strengthen the Commission’s ability to prove a cartel are rewarded.  

3.1. Rationale behind the system of subsequent leniency applications  

17. Vast majority of the subsequent applications filed with the Commission significantly add value 
and get rewarded accordingly. These successful leniency applications amplify positive effects of the 
Commission leniency policy on effectiveness of the enforcement action, including on efficiency of case 
handling. 

18. In general, in cases where several cartel participants cooperate under the umbrella of the 2006 
Leniency Notice (as opposed to cooperation from immunity applicant only), the Commission may be able 
to complete the cases with fewer resources. Also, the evidence on which the case is based can be 
reinforced.  

19. Furthermore, the leniency programme with its tempting benefits has a tendency to seed distrust 
and suspicion among cartel members and creates atmosphere of uncertainty, as any of the cartel members 
may at some point decide to apply for leniency. By allowing subsequent applicants to come forward and 
get rewarded for disclosing evidence on the cartel, the deterrence function of the leniency policy gains on 
prominence.  

3.2. Leniency incentives for subsequent applicants  

20. Each of the subsequent applicants that is found to have provided evidence representing 
significant added value (SAV), will receive a fine reduction within a given band. There are three reduction 
bands – (i) 30-50%, (ii) 20-30% and (iii) up to 20%. Placement in a given band is dependent on order in 
which companies meet the SAV criterion. In order to determine the level of reduction within each of these 
bands, the Commission will take into account the time at which the evidence meeting SAV was submitted 
and the extent to which it represents added value. The applicants are informed about a placement into a 
given band in so-called ‘leniency letters’ notified typically in the period immediately preceding the 
adoption of a statement of objections in a given case. The exact level of reduction is only made known to 
the applicants in the final prohibition decision adopted in the case. 

21. Furthermore, the so-called "partial immunity" provision foreseen by the 2006 Leniency Notice 
designed to ensure that the applicants are not worse-off when deciding to cooperate also operates to the 
benefit of subsequent applicants. When a company provides compelling evidence enabling the 
Commission to establish new or additional facts liable to extend the gravity or the duration of the 
infringement, these facts will not be taken into account when setting the fine for the undertaking providing 
the evidence12. This "partial immunity" constitutes a supplementary benefit to be added to the 
corresponding reduction of fines. The purpose of this provision is to reassure applicants that they will not 
suffer from their own submissions (meaning that their fines will not increase), but it also aims at 
encouraging them to provide all conclusive evidence as early as possible in the procedure in order to 
benefit from any extra reduction before others do. 
                                                      
11  In the event that the Commission is able to find an infringement by itself, without the assistance from an 

immunity applicant, even the first applicant to submit a leniency application can at most qualify for 
reduction of fines. 

12  See point 26, last para. for more details. 
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22. Increased deterrence resulting from availability of the leniency treatment for subsequent 
applicants goes also hand in hand with an additional motivation for subsequent applicants to cooperate 
with the Commission. A mere possibility that inside information about a cartel, its functioning, participants 
and their role can be disclosed to a competition authority against tangible benefits by more than one cartel 
participant arguably increases incentives for subsequent leniency applicants to approach the Commission. 
This applies in particular in situations, where the Commission has already launched an inquiry into the 
cartelised sector, be it based on an immunity application or on ex-officio basis.  

23. Furthermore, the leniency cooperation with the Commission in a cartel investigation gives the 
subsequent applicants an opportunity to ‘clean the house’ and ensure that the company was not involved in 
other illicit practices than those subject to the Commission’s scrutiny at a given time. The companies may 
well come across evidence of other unrelated infringements, especially in large corporations pursuing 
business operations in various sectors. Subsequently, the companies may apply and may well benefit from 
immunity in the newly detected case. It is noteworthy that the Commission recurrently launches on such a 
basis new investigations in sectors related to those previously subject to the Commission anti-cartel action. 

3.3. Substantive test – ‘significant added value’ 

24. The SAV assessment implies thorough analysis. The underlying principle is that the value of 
each and every item of evidence provided by an individual leniency applicant is assessed against what is 
already in the possession of the Commission at the time of the submission of the respective item of 
evidence. Value added of the evidence provided is assessed against the extent to which such evidence 
strengthens the ability of the Commission to prove the cartel. Subsequently, based on such item-specific 
analysis of evidentiary value, an aggregate assessment of the overall value added is made. 

25. In order for evidence to qualify as having SAV, it has to be submitted voluntarily by the leniency 
applicant. Therefore, for instance, evidence collected during inspections by the Commission is not eligible 
for SAV, even if the applicant subsequently decides to cooperate under the leniency programme. 

26. The Commission shall take into account also the time at which the evidence was submitted by a 
leniency applicant. Leniency process can be described as a 'race against the clock' and the first applicant in 
time to bring the SAV to the case benefits from the placement in the first leniency band. The chances for 
every subsequent applicant to add significant value to the investigation considerably diminish with every 
new leniency submission made in the meantime by the precedent applicant(s). The later an applicant 
provides evidence, the more likely its value will be diminished, in particular in light of the amount and 
quality of the evidence that Commission might already have in its possession. 

27. In terms of probative value of evidence, incriminating direct evidence (e.g. handwritten notes 
from the cartel meeting) will generally be considered to have greater value than indirect evidence (such as 
travel records, which aim at establishing occurrence of a cartel event at a certain date and participation 
therein).  

28. Similarly, the degree of corroboration required from other sources in order to rely on certain 
evidence against other companies involved in the case will have an impact on the value of that evidence. 
Conclusive, stand-alone evidence that requires little or no corroboration to prove the case provides higher 
contribution to discharge the Commission's burden of proof than evidence, which largely requires 
corroboration if it is contested. Detailed evidence regarding specific facts will also have greater value than 
vague information that has little or no value as evidence before court. 
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4. Conclusion 

29. Availability of corporate leniency for subsequent applicants after an immunity applicant is an 
important destabilising factor for cartels and leads to a more effective anti-cartel enforcement action as 
well as to likely acceleration of cartel investigations. In order to have right balance between leniency 
incentives and the interest of the investigation, any rewards granted need to be, however, proportionate to 
the extent to which evidence provided by the subsequent applicants strengthens the ability of the 
Commission to find a cartel infringement.  

 


