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1. Introduction 

1. Information exchange is a common feature of many competitive markets and may generate 

various types of efficiency gains. It may solve problems of information asymmetries, thereby making 

markets more efficient. Moreover, companies may improve their internal efficiency through benchmarking 

against each other's best practices. Sharing of information may also help companies to save costs by 

reducing their inventories, enabling quicker delivery of perishable products to consumers, or dealing with 

unstable demand etc. Furthermore, information exchanges may directly benefit consumers by reducing 

their search costs and improving choice. 

2. At the same time, information exchange may lead to restrictive effects on competition. Most 

importantly, in situations where information exchange enables undertakings to be better aware of market 

strategies of their competitors (reduces strategic uncertainty in the market) it may facilitate collusion.
1
 

Since in markets where collusion, i.e. coordination or alignment of companies' competitive behaviour is 

feasible, there are normally multiple possible collusive equilibria, communication can help competitors to 

collude by reducing strategic uncertainty as to which equilibrium should be played.  

3. The unilateral disclosure of information can also help competitors to collude by reducing 

strategic uncertainty as to which equilibrium should be played. To that end, firms can also use information 

as signals to influence the terms of a collusive outcome. Communication can also help monitoring of 

deviations from collusion, as well as entry, which is important for ensuring stability of collusion. Unilateral 

disclosure of strategic information can also stabilise collusion by allowing competitors to build trust 

between each other.  

4. The European Commission has dealt in the past with a number of cartel and antitrust cases where 

information disclosure was at the heart or part of an anti-competitive agreement or concerted practice.
2
 In 

connection with the recent OECD roundtable from October 2010 the Commission has also issued a paper 

on "Information exchange between competitors under competition law".
3
 It addressed the Commission's 

experience and viewpoint on competition law and policy concerns related to informal information sharing 

arrangements between competitors and to more formalised industry-wide information sharing systems 

through trade or business associations. In December 2010, the European Commission adopted a revised 

and extended guidance paper on the EU antitrust rules applicable to horizontal co-operation agreements 

(“Horizontal Guidelines”).
4
 The Horizontal Guidelines include for the first time a section on information 

exchange. While the section on information exchange focuses on "information exchange" as opposed to 

"unilateral information disclosure", many of the concepts and the framework of analysis could also be 

applied, mutatis mutandis, to unilateral disclosure, provided such unilateral disclosure forms part of an 

agreement or a concerted practice under Article 101 TFEU. 

5. The likely effects of an information exchange or disclosure on competition must be analysed on a 

case-by-case basis as the results of the assessment depend on a combination of various case-specific 

factors. An assessment of restrictive effects on competition compares the likely effects of the information 

                                                      
1
  By collusion this paper understands coordination (i.e., alignment) of companies' competitive behaviour that 

result in restrictive effects on competition.   

2
  Case C-7/95 P, John Deere, [1998] ECR I-3111; Case C-89, 104, 114,116,117,125-129/85, Wood Pulp, 

[1993] ECR I-1307;Case C- 194/99 P, Thyssen Stahl [2003] ECR I-10821.  

3
  See DAF/COMP(2010)37. 

4
  See Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the European Union 

to horizontal co-operation agreements, O.J. C 11 of 14.1.2011.  

http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP(2010)37
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exchange/communication with the competitive situation that would prevail in the absence of that specific 

information exchange/communication. It must be likely to have an appreciable adverse impact on one (or 

several) of the parameters of competition such as price, output, product quality, product variety or 

innovation. Whether or not an exchange of information/disclosure will have restrictive effects on 

competition depends on both the economic conditions on the relevant markets (such as concentration, 

transparency, stability, complexity, symmetry etc.) and the characteristics of the information exchanged or 

disclosed (the strategic nature of its subject matter, its age, frequency, aggregation etc.), which may modify 

the relevant market environment towards one liable to coordination.
5
 

6. Information exchanges can be found in very different contexts. They may be self-standing 

exchanges between competitors (the so-called pure information exchanges) or be part of another type of 

horizontal agreement (e.g., the parties to a production agreement share certain information on costs). The 

assessment of the latter type of information exchanges would normally be carried out in combination with 

an assessment of the respective horizontal co-operation agreement. Information exchange may also 

facilitate the implementation of a cartel by enabling companies to monitor whether the participants comply 

with the explicitly agreed terms. These types of exchanges of information are normally assessed as part of 

the cartel. Finally, information exchange may be found to have the object of fixing prices or quantities, and 

in those situations would normally be considered and fined as cartels. 

7. This February 2012 roundtable discussion focuses on unilateral disclosure of information with 

anti-competitive effects. It is distinct from a system of information exchange between competitors (by 

themselves or through a third party) as it does not necessarily have an immediately reciprocal character as 

the term “information exchange” indicates. This paper draws on  the guidance set out in the Commission's 

Horizontal Guidelines and the case-law of the European Courts to stimulate this roundtable's discussion. 

However, nothing in this paper should be read as in any way qualifying these Guidelines or the case-law of 

the European Courts, or affecting the European Commission's position on any particular case.  

2. The legal standard of review  

8. Information disclosure can only be addressed under Article 101 TFEU if it establishes or is part 

of an agreement, a concerted practice or a decision by an association of undertakings.
6
 In line with the 

case-law of the Court of Justice of the European Union ("the Court"), the concept of a concerted practice 

refers to a form of coordination between undertakings by which, without it having reached the stage of an 

agreement, practical cooperation between them is knowingly substituted for the risks of competition.
7
 The 

criteria of coordination and cooperation necessary for determining the existence of a concerted practice, far 

from requiring an actual plan to have been worked out, are more to be understood in the light of the 

concept inherent in the provisions of the Treaty on competition, according to which each company must 

determine independently the policy which it intends to adopt on the internal market and the conditions 

which it intends to offer to its customers.
8
 

                                                      
5  

 See paragraphs 77-94 the Horizontal Guidelines. 

6  
 The existence of an agreement, a concerted practice or decision by an association of undertakings does not 

prejudge whether the agreement, concerted practice or decision by an association of undertakings gives rise 

to negative effects on competition or has the object of restricting competition. 

7 
 Case 48/69 ICI v. Commission (Dyestuffs) [1972] ECR 619, para. 64. See also Case C-8/08, T-Mobile 

Netherlands, para. 26; Joined Cases C-89/85 and others, Wood Pulp, [1993] ECR 1307, para. 63. 

8   
 Case C 7/95 P, John Deere [1998] ECR II- 957,, para 86. 
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9. By its very nature, then, a concerted practice does not have all the elements of a contract but may 

inter alia arise out of coordination which becomes apparent from the behaviour of the participants.
9
 The 

Court of Justice distinguishes concerted practices from parallel behaviour. Parallel behaviour is not in itself 

prohibited by Article 101(1) TFEU. Although parallel behaviour may not by itself be identified with a 

concerted practice, it may however amount to strong evidence of such a practice if it leads to conditions of 

competition which do not correspond to the normal conditions of the market, having regard to the nature of 

the products, the size and number of the undertakings, and the volume of the said market.
10

 Parallel 

conduct, of itself, will only be held to establish the existence of a concerted practice in a scenario where 

concertation constitutes the only plausible explanation for the parallel conduct.
11

 

3. Unilateral information disclosure in itself 

10. It is necessary to bear in mind that, although Article 101 TFEU prohibits any form of collusion 

which distorts competition, it does not deprive economic operators of the right to adapt themselves 

intelligently to the existing and anticipated conduct of their competitors.
12

 

11. In its judgment in the Wood Pulp case, the Court stated that the unilateral announcements of 

quarterly prices to customers at issue in that case constituted market behaviour which did not lessen "each 

undertaking's uncertainty as to the future attitude of its competitors. At the time when each undertaking 

engages in such a behaviour, it cannot be sure of the future conduct of the others."
13

 It should be noted that 

in the Wood Pulp case, the announcements were made at the request of the customers and were regarded as 

a ceiling price below which the transaction price could always be renegotiated.  

12. In other words, it has to be shown that the disclosure of information is capable of reducing 

uncertainties concerning the intended or contemplated conduct of the participating undertakings. As a 

unilateral information disclosure of one undertaking will normally not reduce the uncertainties of the 

behaviour of the other undertakings in the market, it can therefore not normally by itself (i.e. in the absence 

of acceptance or acknowledgement of the information by the other party) be seen as a concerted practice 

falling under Article 101 TFEU.
14

 On the other hand a seemingly unilateral announcement would not be 

unilateral if part of a concerted practice. 

13. A unilateral information disclosure can constitute a concerted practice under Article 101(1) 

TFEU where there is reciprocity or acceptance. As stated by the General Court of the European Union 

("General Court"); “the concept of concerted practice does in fact imply the existence of reciprocal 

contacts […]. That condition is met where one competitor discloses its future intentions or conduct on the 

market to another when the latter requests it or, at the very least, accepts it”.
15

 

                                                      
9
   Case 48/69 ICI v. Commission (Dyestuffs) [1972] ECR 619, para. 65 

10
  Case 48/69 ICI v. Commission (Dyestuffs) [1972] ECR 619, para. 66.  

11
   Case C-89, 104, 114,116,117,125-129/85, Wood Pulp, [1993] ECR I-1307, para. 71.Cases 29 & 30/83 

CRAM & Rheinzink [1984] ECR 1679, para. 16. 

12
  Case C-89, 104, 114,116,117,125-129/85, Wood Pulp, [1993] ECR I-1307, para. 71. Cases 40/73 to 48/73, 

50/73, 54/73, 55/73, 56/73, 111/73, 113/73 and 114/73, Suiker Unie and Others v Commission, [1975] 

ECR 1663, para. 174. 

13
  Case C-89, 104, 114,116,117,125-129/85, Wood Pulp, [1993] ECR I-1307, para. 64. 

14
  Cf. Case C-8/08, T-Mobile Netherlands, [2009] ECR I-4529, paragraph 43: "An exchange of information 

between competitors is tainted with an anti-competitive object if the exchange is capable of removing 

uncertainties concerning the intended conduct of the participating undertakings." 

15
  Joined Cases T-25/95 and others, Cimenteries CBR, [2000] ECR II-491, paragraph 1849. 
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Therefore, a truly unilateral disclosure of commercial information, of itself, – i.e. with no element of 

reciprocity or acceptance – would normally not be captured by the wording of Article 101(1) TFEU. 

However, it cannot be ruled out that there may be cases where what appear at first glance to unilateral 

disclosures of commercial information may, upon closer examination, constitute a concerted practice. 

4. Unilateral announcements constituting a concerted practice in violation of Article 101(1) 

TFEU 

14. According to the revised Horizontal Guidelines, a situation where only one undertaking discloses 

strategic information to its competitor(s) who accept(s) it can also constitute a concerted practice.
16

 Such 

disclosure could occur, for example, through contacts via mail, emails, phone calls, meetings etc. It is then 

irrelevant whether only one undertaking unilaterally informs its competitors of its intended market 

behaviour, or whether all participating undertakings inform each other of the respective deliberations and 

intentions. When one undertaking alone reveals to its competitors strategic information concerning its 

future commercial policy, that reduces strategic uncertainty as to the future operation of the market for all 

the competitors involved and increases the risk of limiting competition and of collusive behaviour.
17

 For 

example, mere attendance at a meeting where a company discloses its pricing plans to its competitors is 

likely to be caught by Article 101, even in the absence of an explicit agreement to raise prices
18

.  

15. Depending on the specific circumstances, even one unilateral disclosure of information, for 

example in a meeting might be seen as evidence of a concerted practice. In Case C-8/08, T-Mobile 

Netherlands, the Court of Justice stated that “depending on the structure of the market, the possibility 

cannot be ruled out that a meeting on a single occasion between competitors, such as that in question in 

the main proceedings, may, in principle, constitute a sufficient basis for the participating undertakings to 

concert their market conduct and thus successfully substitute practical cooperation between them for 

competition and the risks that that entails.”
19

 

16. When a company receives strategic data from a competitor (be it in a meeting, by mail or 

electronically), it will be presumed to have accepted the information and adapted its market conduct 

accordingly unless it can show "proof to the contrary".
20

 

5. Private vs. public disclosure 

17. The fact that information is disclosed in public decreases the likelihood of a collusive outcome 

producing negative effects on the market to the extent that non-coordinating companies, potential 

competitors, as well as customers may be able to constrain potential restrictive effects on competition. 

18. Where a company makes a unilateral announcement that is also genuinely public, for example 

through a newspaper, it generally does not constitute a concerted practice within the meaning of Article 

101(1) TFEU unless it contained a direct or indirect invitation to collude.
21

 Generally, the disclosure of 

                                                      
16

  See Horizontal Guidelines, para. 62. See also Joined Cases T-25/95 and others, Cimenteries, [2000] ECR 

II-491, paragraph 1849. 

17
  See Opinion of Advocate General Kokott, Case C-8/08, T-Mobile Netherlands, [2009] ECR I-4529, para. 

54. 

18
  See Joined Cases T-202/98 and others, Tate & Lyle  v Commission, [2001] ECR II-2035, para. 5. 

19
  Case C-8/08, T-Mobile Netherlands, [2009] ECR I-4529, para. 59. 

20
  See Case C-199/92 P, Hüls, [1999] ECR I-4287, para. 162; Case C-49/92 P, Anic Partezipazioni, [1999] 

ECR I-4125, para. 121. Horizontal Guidelines paragraph 62. 

21
  Horizontal Guidelines, para. 63. 
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information to the public at large, for example through a press release, can often be seen as beneficial. 

Customers with complete knowledge of what is on offer may fully utilize their power of choice. 

Competition can be maximized. 

19. However, depending on the facts underlying the case at hand, the possibility of finding a 

concerted practice cannot be excluded, for example in a situation where such an announcement was 

followed by public announcements by other competitors, not least because strategic responses of 

competitors to each other’s public announcements (which, to take one instance, might involve 

readjustments of their own earlier announcements to announcements made by competitors) could prove to 

be a strategy for reaching a common understanding about the terms of coordination.
22

 

6. Conclusion 

20. Where a company makes a unilateral announcement that is also genuinely public, for example 

through a newspaper, this generally does not constitute a concerted practice within the meaning of Article 

101(1) TFEU. However, depending on the facts underlying the case at hand, and providing an element of 

reciprocity or acceptance can be established, the possibility of finding a concerted practice cannot be 

excluded.  

21. The Horizontal Guidelines includes for the first time a section on information exchange. While 

the section on information exchange focuses on "information exchange" as opposed to "unilateral 

information disclosure", many of the concepts and the framework of analysis could also be applied, mutatis 

mutandis, to unilateral disclosure, provided such unilateral disclosure forms part of an agreement or a 

concerted practice under Article 101 TFEU.  

                                                      
22

  Horizontal Guidelines, para. 63. 


