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ROUNDTABLE ON PROMOTING COMPLIANCE WITH COMPETITION LAW 
 

-- Note by the European Union -- 

1. General introduction 

1. Efforts of undertakings to ensure compliance with EU antitrust rules are laudable. The European 
Commission (hereafter "the Commission") welcomes such efforts and notes a growing awareness within 
the business community of the importance to ensure compliance with competition rules.  

2. This note sets out the Commission's approach to compliance and in particular highlights the 
different instruments which the Commission uses to promote compliance by companies with EU 
competition rules. It describes the advocacy initiatives and efforts to promote compliance and the 
enforcement tools which the Commission uses to convince companies to comply with the EU antitrust 
rules. In addition, it explains the Commission's approach towards corporate competition compliance 
programmes and its general policy in that respect. 

2.  Determinants of compliance  

3. High fines on undertakings provide certainly a major incentive for companies to engage in 
compliance efforts. In addition, companies may have many other reasons for setting up compliance 
programmes, such as the fear of reputational damage. Companies subject to a negative decision for 
infringing competition rules may suffer from a general loss of reputation and face hostile reaction of clients 
and consumers or their own shareholders who feel cheated. Moreover, investigative measures by 
competition authorities may also turn out to be very time consuming and costly for firms. Inspections on 
their premises - which firms are obliged to accept - may disrupt day-to day work. Preparation of a defence 
may occupy considerable resources and cause high expenses for legal advice and representation. Finally, 
also the increase over the last years in corporate governance requirements and expectations1 has obliged 
companies to invest further in compliance.  

3.  Promoting better compliance 

3.1  Compliance as advocacy tool 

4. In order to ensure their effective compliance with EU antitrust rules companies must be aware of 
these rules and of potential conflicts with these rules. They should also know how to avoid conflicts on all 
levels of the company, from employees to middle and top management. To help companies take that 
responsibility, the Commission has developed different ways of clarifying the applicable EU antitrust rules 
(Article 101 and 102 TFEU). Furthermore, the application of these rules has also been made transparent to 
allow companies to acquaint with their practical application and to be informed of every development in their 
enforcement. Such guidance on the legal framework and its enforcement should enable companies to better 
assess ex ante their actions in the market and prevent their involvement in any anti-competitive conduct. 
                                                      
1   E.g. The UK Corporate Governance Code (2010) also requires the board to conduct an annual review of 

the effectiveness of the company's risk management and internal control systems. 
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3.1.1  Guidance on EU antitrust law 

5. The Commission has made a lot of efforts to clarify and explain the scope of application and the 
substance of the EU antitrust rules. 

6. First, the Commission has exempted certain types of agreements from the general prohibition 
contained in Article 101(1) TFEU on anticompetitive agreements if their restrictive nature can be justified 
by countervailing benefits/efficiencies. Such guidance as to whether an agreement is deemed exempted or 
not from Article 101(1) TFEU is provided on a regular basis in particular by way of so-called Block 
Exemption Regulations. Such regulations exempt a number of restrictions in certain categories of 
agreements (e.g. R&D, Specialisation or Distribution agreements) up to a particular level of market power, 
defined in terms of market share, provided that there are no “hardcore” restrictions and that certain 
conditions are met. In 2010, the Block Exemption Regulation covering distribution agreements has been 
updated taking into account the development in the last 10 years of the Internet as a force for online sales 
and for cross-border commerce2. In the same year, the Commission has also revised the Block Exemption 
Regulations applying to specific types of horizontal agreements adding further clarification as to the 
applicable rules in this area3. Additional assistance is provided in accompanying guidelines of the 
Commission on both vertical restraints4 and horizontal co-operation agreements5 which set out its policy 
and decisional practice on a variety of contentious competition issues such as information exchange and 
standardisation. As regards abusive behaviour, the Commission has published guidance on its enforcement 
priorities in applying Article 102 TFEU to abusive exclusionary conduct by dominant undertakings6. These 
regular reviews of the guidance on the substantive antitrust rules are conducted in close cooperation with 
business people and other stakeholders through their involvement in public consultations on provisional 
drafts.  

7. In addition to guidance on the applicable rules, the Commission has since a number of years set 
out its fining policy in a Commission Notice7. These guidelines clarify the financial risk which companies 
run if they do not comply with EU competition rules. Fines aim at deterring companies from engaging in 
anticompetitive behaviour. Therefore, they serve as a further incentive to comply with the competition rules.  

8. Moreover, the Commission encourages firms which are involved in certain hardcore 
infringements of EU competition rules (cartels) to come forward and fully cooperate with it during 
administrative procedures. An immunity from, or reduction of the fine that may be imposed for breaching 
the rules, may be obtained if the applicant significantly contributes to the disclosure and punishment of the 

                                                      
2   Commission Regulation 330/2010 of 20 April 2010 on the application of Article 101(3) of the Treaty on 

the Functioning of the European Union to categories of vertical agreements and concerted practices, OJ 
L102/1 of 23.4.2010.  

3   Commission Regulation 1217/2010 of 14 December 2010 on the application of Article 101(3) of the Treaty 
on the Functioning of the European Union to categories of research and development agreements, OJ L 
335/38 18.12.2010 and Commission Regulation 1218/2010 of 14 December 2010 on the application of 
Article 101(3) of the Treaty on the Functioning of the European Union to categories of specialisation 
agreements, OJ 335/43 of 18.12.2010. 

4   Commission Guidelines on vertical restraints, OJ C 130/1 of 19.05.2010. 
5   Commission Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the 

European Union to horizontal cooperation agreements, OJ C11/1 of 14.01.2011. 
6  Communication from the Commission, OJ C45/7 of 24.2.2009. 
7    Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation No 1/2003,  

published in OJ C 210/2 of 1.9.2006. 
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infringement by providing information and evidence on the cartel. Under its so-called Leniency Notice8, 
the Commission thus provides firms with incentives to unveil secret horizontal cartels or to hand over 
evidence which is decisive in proving that such a cartel exists. The conditions to be met by firms in order 
to qualify for full immunity from fines or for a (substantial) reduction of the fine which would otherwise be 
imposed on them are explained in the Notice. The Commission has made it especially transparent for 
companies which information they need to provide and which procedural framework applies. In doing so, 
companies can better assess whether they would qualify for immunity or a reduction before actually 
coming forward with the relevant information and evidence on their involvement in an infringement. 

9. Clarity about the Commission's policy and practice is further provided through constant dialogue 
with all stakeholders including business representatives. The Commissioner for Competition, the Director 
General and other high level officials of the Commission regularly participate in conferences. In their 
speeches they highlight the most important developments and priorities of the Commission and provide 
further guidance for companies on its enforcement actions and policy reflections. The overall aim is that 
companies are aware of the EU competition rules and policy and to encourage them to comply with it. The 
Commissioner for Competition has, for example, recently on two occasions clarified his approach with 
regard to compliance and explained the Commission's support to efforts from companies to achieve full 
compliance9. This is a further illustration of the ongoing dialogue with the business community and the 
commitment of the Commission to promote a culture of compliance. 

10. The Commission also publishes an annual report on competition policy10 and a number of 
informative brochures explaining EU competition policy from different angles. The annual report provides 
a yearly comprehensive overview of recent developments in antitrust rules and policy and the enforcement 
actions of the Commission. This is complemented by a number of brochures which target different 
audiences and allow them to become familiar with EU competition policy from different angles. The existing 
brochures on EU competition policy in general, the framework for distribution agreements and the benefits of 
competition for consumers are currently being updated to continuously reflect the actual status of the law. 

3.1.2 Application of antitrust law to individual cases 

11. The Commission is conscious of the fact that it does not suffice for companies to consider the 
law in isolation but that their behaviour in the market should be considered against a specific factual 
background. To guide them in defining the appropriate actions in conformity with EU competition rules, 
the Commission makes all its antitrust decisions publicly available on its website. These decisions are 
normally accompanied by a press release to bring them to the attention of a much wider audience than the 
limited number of companies directly involved. In addition, the Commission publishes the formal opening 
and closing of proceedings on its website or by issuing a press release11. 

                                                      
8   Commission Notice on Immunity from fines and reduction of fines in cartel cases, published in OJ C 

298/17 of 18.12.2006. 
9   Speech of Commissioner Joaquín Almunia on "Compliance and Competition Policy" at the Competition 

conference organised by both Business Europe and the US Chamber of Commerce in Brussel on 25 
October 2010, and his speech on "Cartels: the priority in competition enforcement" at the 15th International 
Conference on Competition: A Spotlight on Cartel Prosecution in Berlin on 14 April 2011. These and other 
speeches are available at http://ec.europa.eu/competition/speeches/ . 

10   http://ec.europa.eu/competition/publications/annual_report/index.html  
11   The same applies in cases where proceedings have not been formally opened but DG Competition has 

already made public the fact that it was investigating the case (e.g. by having publicly confirmed certain 
inspections). See DG Competition's Best Practices on the conduct of proceedings concerning Articles 101 
and 102 TFEU. 
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12. A similar communication strategy has been put in practice by the General Court and the Court of 
Justice of the European Union. Their judgments reviewing decisions of the Commission in the area of 
antitrust are made public in all languages of the EU on the Courts' website and the particularly important 
judgments are accompanied by a press release12.   

3.2  Effective enforcement to ensure compliance 

13. The Commission ensures the effective application of the EU antitrust rules. It investigates 
suspected infringements and addresses binding decisions to firms in order to bring established 
infringements to an end. It also has the power to impose fines on companies which have been found to 
infringe EU competition law. The Commission is increasingly supported in its enforcement activity by 
national competition Authorities which are equally empowered to apply EU competition rules. 

14. Like most competition authorities over the world, the Commission has essentially two strings of 
activity: (1) finding an infringement and punishing past behaviour (Article 7 prohibition), and (2) obtaining 
a change in the future behaviour of a company (Article 7) decisions with a cease and desist order imposing 
structural or behavioural remedies, or Article 9 commitment decisions). Both instruments pursue the same 
objective, namely the efficient application of competition law, but they achieve this objective by different 
means. 

15. The main difference between a prohibition decision pursuant to Article 7 and a commitment 
decision pursuant to Article 9 of Regulation 1/2003 is that the former contains a finding of an infringement 
while the latter makes the commitments binding without concluding on whether there was or is still an 
infringement. A commitment decision concludes that there are no longer grounds for action by the 
Commission. Moreover, commitments are offered by undertakings on a voluntary basis. By contrast, in 
prohibition proceedings, the Commission imposes remedies and or fines on undertakings. 

16. Over the last years the Commission has adopted numerous prohibition decisions finding an 
infringement of Articles 101 and 102 TFEU13. The Commission has also used the commitments tool 
regularly to make companies comply with EU antitrust rules14. 

3.3 Fines  

17. For the violation of EU antitrust rules, the Commission can impose fines on undertakings of up to 
10% of the company's turnover. Fines or periodic penalty payments can also be imposed on companies for 
their failure to comply with procedural obligations. These powers are an important enforcement tool for the 
Commission in order to stop undertakings from infringing competition rules and to ensure adequate 
deterrence from illegal behaviour. 

18. Fines represent the principal tool in the European Commission’s enforcement of EC competition 
law. The European Court of Justice (hereinafter, the “ECJ”) indicated in Musique Diffusion France 
                                                      
12   http://curia.europa.eu. 
13  See e.g. Commission Decision of 8.12.2010, LCD; Commission Decision of 9.11.2010, Airfreight, 

Commission Decision of 20.7.2010, Animal feed Phosphates, Commission Decision of 11.11.2009, Heat 
Stabilisers, Commission Decision of 7.10.2009, Power transformers, Commission Decision of 28.1.2009 
Marine Hoses, Commission Decision of 12.11.2008, Car glass, Commission Decision of 13.5.2009, Intel.  

14   See e.g. Commission Decision of 8.12.2010, MIF; Commission Decision of 14.4.2010, Svenska Kraftnät, 
Commission Decision of 17.3.2010, EDF; Commission Decision of 9.12.2009, DRAMS, Commission 
Decision of 16.12.2009, Microsoft, Commission Decision of 26.11.2008 EON, Commission Decision of 
11.10.2007, Distrigas. 
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(Pioneer)15, that the underlying rationale for the imposition of fines is to ensure the implementation of 
Community competition policy. Fines therefore serve two objectives (i) the suppression of illegal activity 
and (ii) the prevention of recidivism.  

19. The Commission has imposed considerable fines in recent years, particularly in cartel cases, both 
overall and on individual undertakings. It should be noted that high fines may be imposed even where the 
illegal purpose of an infringement was not actually achieved. Members of a cartel, for example, which are 
found to have fixed prices, will face high fines irrespective of whether or not the price levels did rise as 
intended. The risk of engaging into anti-competitive behaviour is thus considerable for companies.  

3.3.1 Parental liability 

20. The correct and opportune attribution of liability for antitrust infringements is part of the 
Commission's enforcement policy. It is the Commission's long standing practice to hold jointly and 
severally liable for an infringement of EU competition law both the entities that took directly part in the 
infringement and those who instructed them to do so ("decisive influence on the subsidiary at the time of 
the infringement"), to the extent that this is possible. This means that both - the subsidiary and the parent 
company - are held liable for the whole amount of the fine and the payment by any of the two liberates the 
other from its debt. This choice is deemed to ensure better the payment of fines and to enhance their 
deterrent effect, since the maximum level of fines can be calculated on the basis of the highest turnover. It 
also reduced the risk of addressing the enforcement measures to holdings without turnover or the risk of 
not being able to collect the payment from a legal entity without any establishment within the EEA/EU. 
The choice to hold one entity liable or another or even a whole group has a bearing for the calculation of 
fines, for the rights of defence and other procedural rights. The adequate choice of the entity liable for the 
infringement is essential to deter companies from committing infringements and a factor of credibility of 
the enforcement of EU antitrust rules. 

3.3.2 Recidivism 

21. The Commission considers recidivism as a very serious aggravating circumstance16 which may 
give rise to a significant increase of the amount of the fine imposed on an undertaking17. The first time that 
the Commission applied a 100% increase was in the calcium carbide case18 where at the time of the 
infringement a company was found guilty of involvement in four previous cartels.  

22. It is irrelevant whether the new infringement is committed in a different business sector or in 
respect of a different product. It is sufficient that the same undertaking has already been found by the 
Commission or by a competition authority of an EU Member State responsible for similar infringements. 

23. The Commission considers this to be an important deterrent tool since such recidivist 
undertakings were not effectively discouraged from infringing competition law by the fines already 
imposed upon them, and they thereby show a propensity to infringe competition law.  

                                                      
15   Joined Cases 100-103/80, SA Musique Diffusion v. Commission, 7.6.1983, ECR 1983, 1825. 
16   See Pt. 28 of the Commission's Guidelines on the method of setting fines imposed pursuant to Article 

23(2)(a) of Regulation 1/2003, OJ C 210, 1.9.2006. 
17   See Commission decisions in cases Heat Stabilisers, Power Transformers, Calcium Carbide, Car Class, 

Candle Waxes, etc. 
18   Commission Decision of 22.7.2009, Calcium Carbide, OJ C 301, 11.12.2009, p.18. 
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3.4 Leniency 

24. Along with the other detection and investigation tools at the Commission’s disposal, the leniency 
policy has proven very successful in fighting cartels by destabilizing their operation as it seeds distrust and 
suspicion among cartel members. It also has a very deterrent effect on cartel formation. In order to obtain 
total immunity under the Leniency Notice19, a company which participated in a cartel must be the first one 
to inform the Commission of an undetected cartel by providing sufficient information to allow the 
Commission to open an "on the spot" investigation or to enable it to find an infringement of Art.101 TFEU. 
If the Commission is already in possession of enough information to launch an inspection or has already 
undertaken one, the company must provide evidence that enables the Commission to prove the cartel 
infringement. In all cases, the company must also fully cooperate with the Commission throughout its 
procedure, provide it with all evidence in its possession and put an end to the infringement immediately. 
The cooperation with the Commission implies that the existence and the content of the application cannot 
be disclosed to any other company. The company may not benefit from immunity if it took steps to coerce 
other undertakings to participate in the cartel. Lastly, it is important to mention that while the Commission 
does not provide for further reduction in penalties for disclosing cartels in two different markets, it applies 
a sliding scale to the reduction of fines even for contributing evidence of significant added value, even if 
the company does not satisfy the criteria for full immunity under the leniency scheme. 

4.  Corporate competition compliance programmes and the Commission's policy in this respect 

25. The prime responsibility to comply with the law, as in any other field, lies with those subject to 
the law. EU competition rules applying to undertakings are a fact of daily business life to be reckoned 
with, because failing to know the law will not avoid the consequences of breaking it. 

26. While it is clear that companies are under an obligation to comply with the rules, they are largely 
free to decide how to go about it. This is only natural, given that the size of companies, their resources for 
seeking advice, their field of activity and their exposure to the risk of becoming involved in infringements 
of EU competition rules vary considerably. Awareness of the rules, however, is a precondition for effective 
adherence to them in any case. 

27. Certainly the major reason to comply with the law is the potentially high costs of non-
compliance. But compliance can also - and indeed should - be approached positively. An active and 
supportive strategy of compliance with the law can certainly serve to distinguish a firm for promotional 
and recruitment purposes, very much like an explicit environmental or family-friendly agenda would do. It 
can help to raise job satisfaction of staff and contribute to a constructive sense of belonging, even pride, 
within a firm. Staff which is aware of what constitutes illegal behaviour will also be more alert to 
infringements which competitors or other commercial partners commit and can help more actively to bring 
such market failures to the attention of the competition authorities in order to have the level playing field 
re-established.  

28. Any effort of a company to ensure compliance with EU competition rules is important. What is 
however key is the fact that the rules are actually complied with. When it comes to taking practical steps to 
ensure compliance, firms should keep in mind that their efforts will be assessed by competition authorities 
on the basis of results, or in other words, by their success in avoiding infringements.  

                                                      
19   Commission Notice on Immunity from fines and reduction of fines in cartel cases, published in OJ C 

298/17 of 18.12.2006. 
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29. It has been the Commission’s long standing policy to welcome compliance efforts by 
undertakings. However, the Commission does not reward corporate compliance programmes when setting 
the fine.  

30. Although in the early eighties and nineties in certain cases relating to vertical restraints or abuse 
of a dominant position compliance efforts led to a reduction in the sanction20, or, conversely, were used as 
aggravating circumstance21, the Commission has in the past 15 years (all cases related to cartels) taken the 
stance, as endorsed by the case law of the European Courts22, that it is a duty of companies to respect the 
law and compliance programmes have not been taken into account (neither as attenuating nor as 
aggravating circumstance) when setting the fine23. This policy has been explained towards the business 
community repeatedly24.   

5.  Conclusions 

31. The Commission would like to encourage a "culture of compliance" in the business community 
that minimises the need for sanctions. It is recommended that companies throughout the EU engage in 
serious efforts to ensure compliance with competition rules. Good and effective compliance programmes 
are welcomed. 

32. The Commission has been trying to support compliance efforts in different ways: 

• Dissemination of comprehensive information on EU competition rules; 

• A constant dialogue with business people and other stakeholders to refine guidelines, notes, and 
other information material. 

• Encouragement of compliance and training programs. 

33. The Commission will assist the business in their efforts and will consider additional forms of 
support especially for smaller business which cannot afford large legal departments and expensive 
competition lawyers. The Commission therefore welcomes the debate on these issues. 
                                                      
20  Commission Decision of 7.12.1982, National Panasonic, JO L 354, p.28; decision of 14.12.1984, John 

Deere, JO L 35, p.58; decision of 16.12.1985, Sperry New Holland, JO L 376, p.21; decision of 
18.12.1987, Fischer-Price/Quaker Oats Ltd – Toyco, JO L 49, p.19; decision of 22.12.1987, Eurofix-
Bauco/Hilti, JO L 65, P.19; decision of 18.7.1988, British Sugar, JO L 284, p.41; decision of 5.6.1991, 
Viho/Toshiba, JO L 287, p.39, decision of 15.7.1992, Viho/Parker Pen, JO L 233, P.27. 

21  Decision of 14.10.1998, British Sugar plc, JO L 76, p.1. 
22 See judgment of the General Court, Case T-65/99, Strintzis Lines SA v Commission [2003] ECR 2003 II-

5433, at paragraph 201; judgment of the General Court, Case T-224/00, Archer Daniels Midland v 
Commission, [2003] ECR II-2597, paragraphs 280 and following. See also Joined Cases T-236/01, T-
239/01, T-244/01 to T-246/01, T-251/01 and T-252/01 Tokai Carbon Co. Ltd and Others v Commission, 
[2004] ECR-II-1181, paragraph 343. 

23  See e.g. Commission decision of 18.7.2001, Graphite electrodes, OJ L 100/2002, p.1; decision of 
21.11.2001, Vitamines, OJ L 6/2003, p.1; decision of 5.12.2001, Citric Acid, OJ L 239/2002, p.18; 
decision of 11.12.2001, Zinc phosphates, OJ L 153/2003, p.1; decision of 2.7.2002, of 2.7.2002, 
Methionine, OJ L 255/2003, p.1; decision of 20.11.2007, Professional videotapes, OJ C 57, p.10 
(summary) and of 7.10.2009, Power Transformers, OJ C 296, p.21 (summary). 

24  See Speeches of Vice-president Almunia in the context of the joint competition conference Business 
Europe/US Chamber of Commerce in October 2010 and more recently at the 15th International Conference 
on Competition in Berlin, see above, FN 9. 


