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1. Introduction 

1. The regulated conduct defence is brought forward in antitrust proceedings if the market 
behaviour of an undertaking concerned is subject to regulation, be it by administrative decision of a 
national regulator or body or, in exceptional cases, national law. The aim of the defence is either to avoid 
at all or at least soften an intervention based on EU competition rules (antitrust and merger). The regulated 
conduct defence is not an established legal term or concept under EU law but rather describes a specific 
type of defence. 

2. In the section 2, this paper will set out the principles which explain the assessment of the 
"regulatory conduct defence" under EU competition law. Section 3 will deal first with the regulatory 
conduct defence in abuse of dominance cases under Article 102 of the Treaty on the Functioning of the 
European Union (TFEU) (section 3.1). It will then turn to the use of the defence in cases dealing with 
horizontal agreements under Article 101 TFEU (section 3.2) and finally deal with this defence in the 
context of merger cases (section 3.3). Section 4 describes mechanisms to avoid conflicts. 

2. General approach and principles 

3. Articles 101 and 102 TFEU do not contain an explicit exemption of an undertaking's behaviour 
from the application of competition rules if an undertaking or a certain behaviour of it is subject to 
regulation. Only if the conduct is required by national legislation (be it by national law or administrative 
decision) and if the undertaking has no discretion to act differently1, then EU competition rules may not be 
enforced against undertakings2. To the contrary, the European Court of Justice has recently clarified that 
EU antitrust rules apply to any conduct engaged in by undertakings on their own initiative. If e.g. prices set 
by an undertaking have been approved by a regulator, this does not absolve the undertaking from 
responsibility under EC competition rules3. Also, if national law merely encourages or makes it easier for 
undertakings to engage in autonomous anti-competitive conduct, EU competition rules remain applicable4. 

                                                      
1  Court, case 280/08 P, judgement of 14.10.2010, Deutsche Telekom v Commission, paragraph. 56 ss; Court 

of First Instance, case T-271/03, judgement of 10.4.2008, Deutsche Telekom v Commission, paragraph 85 
with reference to previous case law. 

2  It should be noted that national laws or administrative decisions have to be compatible with EU law. If 
state measures violate competition law, they may, for instance, constitute an infringement against Article 
106 TFEU (see on a recent case concerning anti-competitive state measures case COMP/38.700 - Greek 
lignite and electricity markets). Art. 119 TFEU demands that Member States and the Union pursue an 
economic policy which is "conducted in accordance with the principle of an open market economy with 
free competition". Protocol No 27 annexed to the TFEU on the internal market and competition states that 
"the internal market as set out in Article 3 of the Treaty on European Union includes a system ensuring that 
competition is not distorted". This Protocol was seemingly adopted to counteract the removal of Articles 
3(1)g and 5 TEU (Maastricht Treaty), which explicitly limited the ability of Member States including 
national regulators to adopt and impose measures contrary to Articles 81 TEU (now 101 TFEU) and 82 
TEU (now 102 TFEU). In case of non-observance of these principles the EU Commission has the powers 
to open an infringement procedure against the Member state concerned and if the relevant act is not 
amended my bring an infringement case to the Court, which may oblige the Member state concerned to 
withdraw the relevant law or administrative measure. 

3  See Court case 123/83 BNIC [1985] ECR 391, paragraphs 21 to 23; Court of First Instance, case T-271/03, 
judgement of 10.4.2008, Deutsche Telekom v Commission, paragraph 107. 

4  Court of First Instance, case T-271/03, judgement of 10.4.2008, Deutsche Telekom v Commission, 
paragraph 87 ss with reference to previous case law. 
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4. However, in some Member States the national regulator has also the competence to apply 
Articles 101 and 102 TFEU5. If such a regulator intends to adopt a regulatory measure which at the same 
time applies these Articles to the behaviour of an undertaking, and if the Commission decides not to act in 
the same case6, then the national regulator is competent to apply EU competition law7.  

5. As regards the application of the EU merger regulation, decisions adopted by regulators 
requesting an undertaking or the whole industry to behave in a certain way play also a role. They are taken 
into account as factual elements determining the market conditions. In the context of remedies, which 
undertakings propose to remove competition problems linked to a merger, decisions of regulators, even if 
they will only be adopted with a high degree of probability in the future, are also taken into account as 
factual element which has an influence on the future market conditions (e.g. decisions making more radio 
spectrum for mobile telecommunication available). 

3. Regulated conduct defence in the different areas of competition policy 

3.1 Regulated conduct defence in cases of abuse of dominant positions (Article 102 TFEU) 

3.1.1 Telecoms 

6. The Commission has assessed a number of regulated conduct defences in abuse of dominant 
position (Article 102 TFEU) cases which concerned either predatory pricing or margin squeezes. 

7. A claim of France Télécom (FT), the dominant player, that competition rules cannot be applied 
because the relevant wholesale tariffs were approved by the relevant French ministry was rejected by the 
Commission. This approval was based on an opinion of the French telecoms regulator, which had no 
power of initiative as to their level and simply formulated an opinion on proposals made by FT without 
being able to amend them in any way. At best, the French regulator had the power to reject en bloc a tariff 
proposal deemed unsatisfactory and ask FT to submit a new proposal, without, however, being able to 
dictate its content. FT had therefore in the Commission's view sufficient margin for manoeuvre to set its 
tariffs on its own initiative8. FT did not challenge this reasoning in Court. 

8. The Commission used similar arguments in the Deutsche Telekom (DT) margin squeeze case, 
where the German telecoms regulator had set the wholesale price for broadband access. It had also set a 
maximum price cap for a number of retail services (including retail broadband services) included in a 
basket. Under this regulation, DT still had the freedom to adjust the retail prices of the services in the 
basket by e.g. lowering the retail price for broadband access and increasing the price for other services, 
such as telephony, it could have avoided a margin squeeze concerning broadband services. DT could also 
have asked the regulator to authorise higher retail prices for broadband access and thus also have avoided a 
margin squeeze9. The regulatory defence was thus dismissed by the Commission as regards the application 
of antitrust law.  

                                                      
5  The British telecoms regulator, OFCOM, is also responsible to apply EU and national competition rules. 
6  See the rules on cooperation between the Commission and the competition authorities of the Member 

States in Art. 11 of Regulation 1/2003. 
7  Article 11 Regulation (EU) n° 1/2003 of 16 December 2002 on the implementation of the rules on 

competition laid down in Articles 81 and 82 of the Treaty, OJ 4.1.2003, L 1 page 1. 
8  See pt. 289 of the Commission decision of 16 July 2003 (Case COMP/38.233 – Wanadoo Interactive). 
9  See pts. 163 of the Commission decision of 21 May 2003 relating to a proceeding under Article 82 of the 

EC Treaty (Case COMP/C-1/37.451, 37.578, 37.579 — Deutsche Telekom AG). 
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9. However, the Commission took account of the fact that both the wholesale and retail prices were 
regulated, as it had an influence on the prices set by DT. It also noted that the German regulator had at 
several occasions considered the question of the existence of a margin squeeze (which in its view did not 
make it impossible for DT to compete). The Commission concluded in its decision that the intervention by 
the German regulator in the price setting mechanisms should be considered as a mitigating circumstance.  
It lowered the fine by 10%, which was upheld by the Courts10. 

10. In the Court proceedings DT argued that a fine decision would violate the principle of legal 
certainty and protection of legitimate expectations. It pointed to the German regulator’s view expressed in 
a decision that despite the presence of a margin squeeze DT’s competitors would be able to enter the 
market and remain in it. Both EU Courts held that this finding of the national Regulator could not create a 
legitimate expectation for DT that its behaviour was compatible with Article 82 EC (now Article 102 
TFEU).  

11. In the most recent margin squeeze case, Telefónica, the Spanish incumbent, claimed that it was 
subject to ex ante and ex post regulation and therefore lacked autonomy in setting prices. The Commission 
rebutted these arguments by pointing out that the Spanish telecoms regulator had only set maximum prices 
for the wholesale broadband access and that Telefónica had thus retained its freedom to avoid a margin 
squeeze by either proposing lower wholesale prices to its competitors or by asking the Spanish regulator to 
authorise a lower wholesale price for broadband access11. Furthermore, the Commission clarified in its 
decision that even if a national courts has recognised the competence of the national regulator within the 
meaning of Article 5 of the Framework Directive 2002/2112 to also have the general task to safeguard 
competition, this would not hinder the application of EU competition rules. This also applies if an 
agreement or practice has already been the subject of a decision by a national Court even if the decision 
contemplated by the Commission conflicts with the national court's decision13. Finally, the Commission 
underlined it its decision that the Spanish regulator was not entrusted with the enforcement of EU 
competition rules, namely Article 102 TFEU and that, therefore, EU competition rules can be enforced. 

12. When setting the fine, the Commission accepted as a mitigating factor the fact that the Spanish 
national regulator had set a wholesale price for one of the inputs concerned which was based on market 
forecasts and cost information supplied by Telefónica which, as Telefónica should have realised shortly 
after their supply to the regulator, were inaccurate14. It reduced the fine by 10%. 

13. The appeal of Telefónica against this decision is pending. 

                                                      
10  Court of First Instance, case T-271/03, judgement of 10.4.2008, Deutsche Telekom v Commission, 

paragraph 117. 
11  See Commission decision of 4.7.2007 (Case COMP/38784) – Wanadoo España v Telefónica, paragraphs 

673-675. 
12  Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common 

regulatory framework for electronic communications networks and services (Framework Directive), OJ L 
108, 24.4.2002, p. 33. 

13  Court, case C-344/98, judgement of 14.12.2000 Masterfoods Ltd. v HB ICE Cream Limited 
("Masterfoods"), paragraph 48; Commission decision of 4.7.2007 (Case COMP/38784) – Wanadoo Espana 
v Telefónica, paragraphs 677-680. 

14  See paragraphs 765 and 727-729 of the decision. 
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3.1.2 Energy 

14. Competition enforcement in the energy sector in Europe deals with largely regulated markets, 
and the Commission necessarily has to take into account the respective regulatory framework in its 
competition cases, e.g. with respect to network access, the definition of bidding zones or price regulation. 
Many of the Commission's recent antitrust cases in the energy sector dealt with issues that were also 
addressed by regulation; the regulatory measures, however, did not have the expected effect and 
competition enforcement was still required (see e.g. Commission cases concerning network access, where 
national regulatory measures proved not to be efficient enough15). As set out above, regulatory provisions 
in the energy sector (e.g. concerning prices, the layout or the access to the network) cannot have an 
"exculpatory" effect if companies still enjoy discretion how to comply with these provisions16.  

3.1.3 Transport/ Postal services 

15. In the GVG decision that concerned the refusal by the Italian national railway carrier, Ferrovie 
dello Stato S.p.A. (FS), to provide access to the Italian railway infrastructure, to enter into negotiations for 
the formation of an international grouping and to provide traction, the Commission came to the conclusion 
that by denying the complainant, GVG, access to the services in question, FS had abused its dominant 
position. 

16. On this occasion, the Commission noted that "[a]t the present stage in the liberalisation of the 
European rail passenger market, railway undertakings can only provide cross-border rail passenger services 
if they have formed an international grouping with a licensed railway undertaking established in another 
Member State. However, the existence of this European regulatory framework does not preclude the 
application of Article [102 TFEU] to situations in which there is only one railway undertaking available to 
form an international grouping and which refuses to enter into negotiations with a view to the formation of 
such a grouping."17 

17. As far as postal services are concerned, the Commission issued a communication on the 
application of the competition rules to this sector in 1998. This makes it clear that "[n]ational regulations 
concerning postal operators to which the Member States have granted special or exclusive rights to provide 
certain postal services are 'measures` within the meaning of Article [106(1) TFEU] and must be assessed 
under the Treaty provisions to which that Article refers."18 Moreover if "Member States have the freedom 
to define what are general interest services, to grant the special or exclusive rights that are necessary for 
providing them, to regulate their management and, where appropriate, to fund them", they must 
"[h]owever, under [106(1) TFEU], […] in the case of public undertakings and undertakings to which they 
have granted special or exclusive rights, neither enact nor maintain in force any measure contrary to the 
Treaty rules, and in particular its competition rules."19 

                                                      
15  See e.g. Commission cases COMP/39.315 - ENI; COMP/39.316 - Gas de France; 39.317 - E.ON Gas; 

39.402 - RWE gas Foreclosure. 
16  Court, case 280/08 P, judgement of 14.10.2010, Deutsche Telekom v Commission, paragraph. 56 ss; Court 

of First Instance, case T-271/03, judgement of 10.4.2008, Deutsche Telekom v Commission. 
17  Commission decision of 27 August 2003 (COMP/37.685 GVG/FS) OJ L 11, 16.1.2004, p. 17–40. 
18  Notice from the Commission on the application of the competition rules to the postal sector and on the 

assessment of certain State measures relating to postal services, OJ C 39, 6.2.1998, p. 2–18, point 4.2. 
19  Ibidem, point 6.1. 
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3.2 Regulated conduct defence in cases of horizontal agreements (Article 101 TFEU) 

3.2.1 Energy 

18. It is conceivable that regulatory provisions may also be invoked in cases of horizontal 
agreements. If national regulation clearly mandate a certain behaviour (e.g. the exchange of certain 
production data) the Commission would normally assess the validity of this regulatory provision under 
competition law and not go against the affected undertaking.  

3.2.2 Transport / Postal services 

19. Contrary to air transport within the EU which is fully liberalised, air transport between the EU 
and third countries is governed by bilateral air services agreements (ASAs) setting the conditions for the 
airlines designated by the parties to the ASA (the so-called "designated carriers") to fly between points in 
their territories. Certain ASAs still contain restrictive clauses requiring designated carriers to agree on fares 
before filing them with Aviation Authorities.  

20. In the recent Airfreight decision that concerned a cartel in the provision of airfreight services with 
respect to various surcharges, the carriers received a reduction of 15% on account of the general regulatory 
environment in the sector which could be seen as encouraging price coordination.20 This makes clear that 
the existence of such a regulatory background does not prevent the application of competition law even if it 
may lead to a reduction of fine.  

21. In the Ahmed Saeed case, the Court of Justice applied the combination of Articles 4(3) TEU and 
101 TFEU to the aviation sector. This case concerned a provision in German law prohibiting the 
application in Germany of tariffs not approved by the competent minister. The Court ruled that Article 4(3) 
TEU imposed a duty on the State not to adopt or maintain in force any measure which could deprive the 
competition rules of their effectiveness.21  

3.2.3 Financial services – Insurance 

22. The German Association of Property Loss Insurers (VdS) had adopted in 1980 a recommendation 
inviting its members to increase their insurance premiums by a specified percentage. This recommendation 
had been notified to the German regulator for the insurance industry and the German competition 
authority. Both authorities had endorsed this recommendation. The VdS took the view that EU Article 85 
EU (now 101 TFEU) was not applicable. 

23. The Commission prohibited this recommendation pursuant to Article 85 EU (now Article 101 
TFEU). It pointed out that an infringement of the EEC competition rules is not vindicated simply because 
the endorsement of the recommendation by the national regulator and competition authority. In the present 
case, where the horizontal agreement was "a clear breach of binding principles of EEC competition law, it 
is the settled case law of the European Court of Justice that in the event of conflict EEC law must 
prevail"22. 

                                                      
20  Commission decision of  9 November 2010 (Case COMP/39.258 – Airfreight), not yet published. 
21  Case C-66/86, Ahmed Saeed [1989] ECR p. I-803, paragraph 48. 
22  Commission decision of 5 December 1984 (Case IV/30.307 - Fire insurance (D)), OJ L 35, 7.2.1985, p. 20, 

paragraphs 14 and 28. 
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3.2.4 Other industries 

24. Italian law required the National Council of Customs Agents (CSDN) to set compulsory tariffs for 
customs agents23. The National Council adopted such tariffs in 1988 and some further conditions about the 
setting of prices in 1990. In 1993 the Commission adopted a prohibition decision (without fine) under 
Article 85 EU (now Article 101 TFEU)24 in which it considered that the relevant law could not hinder the 
application of EU competition rules. The Court of First Instance (CFI) upheld this decision by highlighting 
in particular that the national law did not set the tariffs or contain any criteria for their setting by the 
CSND. The CSND could thus e.g. decide a 400% increase of the tariffs and conditions for the billing. It 
retained thus the freedom to restrict price competition between its members25. The CFI thus rejected the 
various regulated conduct defences brought forward by the CSND, namely that the CSND was a public 
body with regulatory powers and that it was obliged by law to set the tariffs for its members26. 

25. Italian law also requested that the criteria for determining fees and emoluments payable to 
members of the Italian bar were to be set every two years by decision of the National Council of the Bar 
(this being composed of members of the Bar elected by their fellow members). These had then to be 
approved by the Minister after having obtained the opinion of the Inter-ministerial Committee on Prices. 
The Court of Justice ruled that this system did not violate Articles 4(3) TEU and 101 TFEU.27 The Court 
confirmed that Articles 4(3) TEU and 101 TFEU are infringed where a Member State requires or favours 
the adoption of agreements, decisions or concerted practices contrary to Article 101 TFEU or reinforces 
their effects, or where it divests its own rules of the character of legislation by delegating to private 
economic operators responsibility for taking decisions affecting the economic sphere.28 

26. This was confirmed in the Cipolla judgment.29 The Court added however that the legislation at 
issue that contained an absolute prohibition of derogation, by agreement, from the minimum fees set by a 
scale of lawyer’s fees for services which were (a) court services and (b) reserved to lawyers constituted a 
restriction on the freedom to provide services laid down in Article 56 TFEU.30 

27. In the Doumalis case, the Court of Justice ruled that Article 101 TFEU, read in conjunction with 
Article 4(3) TEU, does not preclude a national law which prohibits any person or dental care providers, in 
the context of professional services or a dental surgery, from engaging in advertising of any kind in the 
dental care sector.31 

                                                      
23  The Commission also brought an action against Italy alleging that it was infringing the EU treaty. The 

Court held that Italy had infringed Articles 5 and 85 of the EU Treaty by requiring the National Council to 
adopt a compulsory tariff, by relinquishing to a private economic operator the powers of the public 
authority to set tariffs, by prohibiting any derogation from the tariff and by adopting a decree approving the 
tariff set by the National Council; see Court Case C-35/96 judgement of 18.6.1998, paragraph 51, 56 ss. 

24  Commission decision of 30.6.1993 (Case IV/33.407 – CNSD), OJ L 203, 13.8.1993, p. 27, paragraph 43 
and 44. 

25  CFI judgement case T-513/93 judgement of 30.3.2000, CNSD v Commission, paragraphs 62 ss. 
26  CFI judgement case T-513/93 judgement of 30.3.2000, CNSD v Commission, paragraphs 41-44. 
27  Case C-35/99, Arduino [2002] ECR p. I-1529, paragraph 44. 
28  Case C-35/99, Arduino [2002] ECR p. I-1529, paragraph 35. 
29  Case C-94/04 and C-202/04, Cipolla [2006] ECR, p. I-11421, paragraph 54. 
30  Case C-94/04 and C-202/04, Cipolla [2006] ECR, p. I-11421, paragraph 70. 
31  Case C-446/05, Doulamis [2008] ECR p. I-1377. 
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3.3 Regulated conduct defence in merger cases 

28. The regulatory framework is part of the facts which need to be assessed in the context of a 
merger. In particular, we take the regulatory situation into account for the competitive assessment of 
markets.  

29. For example, in relation to telecommunication services, we would consider the role of wholesale 
regulation in order to assess the ability of broadband service providers to compete in the retail market (case 
COMP/M.5532 Carphone Warehouse/Tiscali UK). Another example would be a vertical link between 
retail fixed telephony in country A and wholesale call termination in country B on the fixed network of an 
operator also active in retail fixed telephony in country A. As termination fees in country B are fixed by 
the national regulator, there would be no scope for price discrimination vis-à-vis other competitors active 
in country A (cases COMP/M.5148 Deutsche Telekom/OTE or COMP/M.5730 Telefónica/Hansenet).  

30. However, the interaction between merger control and sector regulation may also give rise to 
parallel proceedings in some cases. For example, under Article 21 of the Merger Regulation, EU Member 
States may take appropriate measures in relation to a merger notified to the Commission in order to protect 
legitimate interests other than those taken into consideration by the Merger Regulation. Those measure 
must be compatible with the general principles and other provisions of Community law (case 
COMP/M.4685 Enel/Acciona/Endesa). Examples of legitimate interests include, among others, public 
security, plurality of the media and prudential rules. 

31. Parallel proceedings may also exist outside the scope of Article 21. For example, in case 
COMP/M.3916 T-mobile/tele.ring, the Commission and the Austrian regulator conducted parallel 
procedures in relation to the transfer of spectrum by the merged entity (but not in relation to the other 
elements of the remedies package finally accepted by the Commission) because the Austrian 
Telecommunications Act allowed frequency usage rights to be transferred, but subject to approval by the 
telecoms regulator.  

4. Mechanisms to avoid conflicts 

4.1 Legal approach aiming at avoiding a conflict between regulation and antitrust law 
enforcement 

32. If regulation is in place in a certain sector this may indicate according to the Commission's policy 
under Art. 102 TFEU that a company can be regarded as an "essential facility" in refusal to supply cases32.  

                                                      
32  See paragraph 82 of the Commission's "Guidance on the Commission's enforcement priorities in applying 

Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings" (OJ 2009, C 
45/02): "In certain specific cases, it may be clear that imposing an obligation to supply is manifestly not 
capable of having negative effects on the input owner's and/or other operators' incentives to invest and 
innovate upstream, whether ex ante or ex post. The Commission considers that this is particularly likely to 
be the case where regulation compatible with Community law already imposes an obligation to supply on 
the dominant undertaking and it is clear, from the considerations underlying such regulation, that the 
necessary balancing of incentives has already been made by the public authority when imposing such an 
obligation to supply. This could also be the case where the upstream market position of the dominant 
undertaking has been developed under the protection of special or exclusive rights or has been financed by 
state resources. In such specific cases there is no reason for the Commission to deviate from its general 
enforcement standard of showing likely anti-competitive foreclosure, without considering whether the three 
circumstances referred to in paragraph 81 are present." 
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33. Advocate General Mazák has in his opinion in the reference case for a preliminary ruling 
(Konkrrensverket v TeliaSonera A) put forward a similar reasoning to avoid a conflict between competition 
law and regulation in a telecoms case33. Although this opinion concerns a telecoms case it may also be 
valid for other regulated industries. The question at stake in this case is whether a dominant undertaking 
abuses its market power if it supplies on a voluntary basis an input for its downstream competitors at 
conditions which lead to a margin squeeze. According to AG Mazák a dominant company can only be 
accused of an abusive margin squeeze policy under Article 102 TFEU if it is either obliged by a regulatory 
measure to supply the input or if the competition authority established that this input is indispensable for its 
downstream competitors in the sense of the Bronner jurisprudence34.  

34. This approach avoids that competition authorities have to assess based on competition law 
(Article 102 TFEU) whether an access obligation exists in cases where the regulator has applied regulation 
to establish such an obligation. An undertaking which has been obliged by the regulator to give access can 
thus no longer claim in an antitrust proceeding that under competition law it was not obliged to give access 
and therefore did not violate Article 102 TFEU. It is still open whether the Court will confirm this 
approach. 

4.2 Telecommunications - Safeguards in EU directive to avoid conflicts between regulation and 
competition law enforcement  

35. The EU regulatory framework for telecommunications, which aims at establishing an internal 
market for telecommunications with effective competition, contains a number of rules which aim at 
ensuring that national telecoms regulators apply competition law principles when they define relevant 
markets or identify companies with significant market power. In order to clarify important issues in this 
regard, the Directive obliges the Commission to adopt a recommendation, in which it has to define markets 
in accordance with competition law principles35. However, the Framework Directive explicitly specifies 
that these market definitions are without prejudice to markets that may be defined in specific cases under 
competition law36. The relevant Commission guidelines also specify that in view of the different aims of ex 
ante and ex post regulation cannot be excluded37. Nevertheless, the obligation to use the same 
methodologies ensures in most cases that the market definitions correspond to the market definitions that 
would apply under competition law38. 

36. To further avoid conflicting approaches by national telecoms regulators and competition 
authorities, the Framework Directive asks regulators to carry out a market analysis "where appropriate, in 
collaboration with the national competition authorities". 

                                                      
33  Opinion of Advocate General Mazák delivered on 2 September 2010, Case C-52/09, Konkrrensverket v 

TeliaSonera AB, paragraphs 11 and 21. 
34  Court, case C-7/97, judgement of 26.11.1998, Oscar Bronner. 
35  Article 15(1) last sentence Directive 2002/21/EC of the European Parliament and of the Council of 

7 March 2002 on a common regulatory framework for electronic communications networks and services 
(Framework Directive), OJ L 108, 24.4.2002, p. 33, as amended by Directive 2009/140/EC, OJ L 337, 
18.12.2009, p. 37 and Regulation 544/2009, OJ L 167, 18.6.2009, p. 12. 

36  Article 15(1) 2nd sentence Framework Directive. 
37  See pts 25-32 of the Commission guidelines on market analysis and the assessment of significant market 

power under the Community regulatory framework for electronic communications networks and services. 
38  See pt. 25 of the Commission guidelines on market analysis and the assessment of significant market 

power under the Community regulatory framework for electronic communication networks and services, 
OJ C 165, 11.7.2002, page 6. 
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37. Finally, all national regulatory measures have to be notified to the European Commission under 
the so called Article 7 of the Framework Directive consultation mechanism, on condition that the measure 
affects trade between Member States, which is normally the case for all measures. During the consultation 
period of one month, the Commission has to verify i.e. whether a notified draft regulatory measure is 
compatible with Community law, and in particular the objectives referred to in Article 8 of the Framework 
Directive, one of which is that the national regulatory authority has to ensure "that there is no distortion or 
restriction of competition in the electronic communications sector"39. This consultation also aims at 
avoiding conflicts between regulatory market interventions and the application of EU competition rules. 

4.3 Energy 

38. Close cooperation between competition and regulatory authorities is crucial to avoid conflicts 
between the enforcement of regulators and competition authorities in the energy sector. This is in particular 
true when it comes to designing appropriate remedies in competition cases, which should ideally not be in 
conflict with the regulatory system in order to allow their smooth implementation. The Commission has in 
all recent competition cases closely involved the affected national energy regulators already in the stage of 
the investigation to avoid unnecessary tensions between competition enforcement and the activities of the 
regulator.  

4.4 Transport / Postal services 

39. During the last years, the European Commission has been renegotiating ASAs with numerous 
third countries in order to remove thereof clauses violating EU law (in particular pricing and nationality 
provisions). It also negotiated Open Sky agreements with a couple of key third countries. These initiatives 
serve as a tool to avoid conflicts. 

4.5 Other industries 

40. As stated by the Court in the Cipolla judgment mentioned above,40 some restrictions to free price 
setting can be caught by Article 56 TFEU (freedom to provide services).  

5. Summary and conclusion 

41. The regulated conduct defence has been brought forward and assessed in many EU competition 
law cases. In all cases regulation, be it by a law or an administrative decision, did not impose a specific 
market behaviour. Undertakings had thus leeway as regards their behaviour on the market and to avoid an 
abuse or not engage in a horizontal agreement with its competitors. The presence of regulation was thus 
only considered as a mitigating circumstance leading to a reduction of fines but did not shield companies 
from the full application of EU competition law. 

                                                      
39  See Article 8(2)(b) Framework Directive. 
40  See note 30. 


