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ROUNDTABLE ON THE QUANTIFICATION OF HARM TO COMPETITION  
BY NATIONAL COURTS AND COMPETITION AGENCIES 

-- Note by the European Union -- 

1. Introduction 

1. As suggested by the OECD’s Competition Committee, this paper addresses the topic 
“Quantification of Harm to Competition” from two different perspectives. On the one hand, some 
consideration of the harmful effects of anti-competitive practices on competition is often relevant when the 
European Commission (hereafter, the “Commission”) enforces the EU competition rules, including in 
merger control (see Part II on public enforcement). On the other hand, the harmful consequences of 
infringements of the EU competition rules will require quantification when consumers or undertakings 
bring claims for compensation before the courts of the EU Member States (see Part III on private 
enforcement).  

2. Intrinsic differences exist when considering the harmful effects of competition infringements in 
the context of public enforcement or in the context of private enforcement. In its public enforcement 
activities, the Commission focuses on the likely overall effects of anti-competitive practices on 
competition in the market and ultimately on the welfare of consumers; there is no requirement under EU 
competition law to quantify in public enforcement the magnitude of these effects, neither in aggregate nor 
individually. In contrast, in private enforcement the focus is not on appreciating the harm to competition 
and consumers in general, but rather on specific types of harm suffered by the individual claimants who 
seek compensation; quantifying such specific harm lies at the heart of private actions for damages.  

2. Consideration of harmful effects by the Commission (public enforcement) 

3. The central objective of both antitrust enforcement (section 1 below) and merger control (section 
2 below) by the Commission is to maintain an effective competitive process on the market as a means of 
enhancing consumer welfare and of ensuring an efficient allocation of resources.1 The prevention of 
consumer harm is thus at the focus of all enforcement activity by the Commission, including in the setting 
of priorities. Under EU competition law, the harmful effects of a conduct on competition and ultimately 
consumers can in some instances be presumed to exist, while in other situations the Commission is called 
upon to more specifically investigate and appreciate these effects. EU competition law does not require the 
Commission to estimate the precise or approximate quantum of consumer harm, although the Commission 
may choose to mention in its decisions illustrations of such harm. With a view to supporting its 

                                                      
1  See for antitrust and mergers respectively e.g. para. 13 of the Commission Guidelines on the application of 

Article 81(3) [now Article 101(3)] of the Treaty, OJ C 101, 27.4.2004, p. 97 (hereafter “Article 101(3) 
Guidelines”), as well as para. 5, 6 and 1 of the Commission Guidance on the Commission's enforcement 
priorities in applying Article 82 [now Article 102] of the EC Treaty to abusive exclusionary conduct by 
dominant undertakings, OJ C 45, 24.2.2009, p. 7 (hereafter “Guidance on Article 102 Enforcement 
Priorities”), and para. 8 of the Guidelines on the assessment of horizontal mergers under the Council 
Regulation on the control of concentrations between undertakings, OJ C 31, 5.2.2004 p.5 (hereafter 
“Horizontal Merger Guidelines).  
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competition advocacy, the Commission, moreover, occasionally establishes broad estimates of the harm 
prevented through its enforcement actions (section 3 below).  

2.1 Articles 101 & 102 TFEU 

4. When the Commission enforces Articles 101 and 102 TFEU2 (hereafter, the “EU antitrust rules”), 
the issue of considering the actual or likely effects of anti-competitive conduct and their size can arise 
primarily in the context of finding an infringement and, more indirectly, in the context of setting fines.  

2.1.1 Finding infringements of Article 101 or 102 TFEU 

5. Article 101(1) TFEU distinguishes between agreements that have a restriction of competition as 
their object and those agreements that have a restriction of competition as their effect. This distinction 
arises from the fact that certain forms of collusion between undertakings can be regarded, by their very 
nature, as being harmful to the proper functioning of normal competition.3  

6. Once it has been established that an agreement has as its object the restriction of competition, and 
the negative effects can thus be presumed, there is no need to take account of its concrete effects for the 
purpose of applying Article 101(1),4 let alone to quantify these effects. This presumption is based on the 
serious nature of restrictions by object such as price fixing and market sharing, and on experience showing 
that restrictions of competition by object are likely to produce negative effects on the market and to 
jeopardise the objectives pursued by the EU competition rules.5 Where the Commission in cases of 
restrictions by object, nonetheless, included in its decision illustrations of their harmful effects on the 
market, the General Court (formerly the Court of First Instance) found these illustrations and alleged 
inconsistencies therein not to be legally relevant for the finding of an infringement of Article 101 TFEU.6  

7. Should the analysis of the agreement reveal that it is not restrictive of competition by object, its 
actual or likely effects need to be considered. An agreement will be caught by the prohibition of Article 
101(1) only if it is shown that actual or potential competition is prevented, restricted or distorted to an 
appreciable extent.7 The effects of an agreement on competition have to be assessed not only from a legal 
point of view, but also by taking into account the specific economic context in which the agreement 
operates.8 When analysing the restrictive effects of an agreement, the Commission normally assesses, inter 
alia, the nature of the products, the level of competition existing between the parties and the level of 

                                                      
2  Treaty on the Functioning of the European Union, entered into force on 1 December 2009. Articles 81 and 

82 of the EC Treaty have thus become Articles 101 and 102 respectively of the TFEU.  
3  See e.g. Case T-450/05, Automobiles Peugeot SA, Peugeot Nederland NV v Commission, [2009] ECR II-

2533, para. 45; Case C-209/07 Beef Industry Development Society and Barry Brothers v Commission, 
[2008] ECR I-08637 para. 17.  

4  Case T-450/05, Peugeot (supra footnote 0), para. 257; Case C-105/04 P Nederlandse Federatieve 
Vereniging voor de Groothandel op Elektrotechnisch Gebied v Commission, [2006] ECR I-8725, para. 
136; Case C-407/04 Dalmine v Commission [2007] ECR I-829, para. 84; Case T-322/01 Roquette Frères v 
Commission [2006] ECR II-3137, para. 201.  

5  See para. 21 Article 101(3) Guidelines. 
6  See e.g. Case T-450/05, Peugeot (supra footnote 0), 257, 258. 
7  See e.g. Case C-209/07 Beef Industry (supra footnote 0), para. 15; Case T-450/05, Peugeot (supra footnote 

0), para. 43 
8  C-552/03 P Unilever Bestfoods (formerly Van den Bergh Foods) v Commission, [2006] ECR I-9091, para. 

53-54. 
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competition exerted by third parties, the market position of buyers, the existence of potential competitors 
and the level of entry barriers.9 As summarised by the General Court, the  

examination required […] consists essentially in taking account of the impact of the agreement 
on existing and potential competition […] and the competition situation in the absence of the 
agreement.10 

What needs to be shown in order to find an infringement is that the agreement affects or is likely to affect 
to an appreciable extent competition on the market, as it would have existed without the agreement (i.e. the 
likely counterfactual situation).11 Although such restriction of competition can sometimes be ascertained 
by showing that an agreement led, for example, to price increases, Article 101(1) TFEU does not require 
enforcers to demonstrate or to quantify the magnitude of such consequences.  

8. In case an agreement has as its object or effect the restriction of competition within the meaning 
of Article 101(1) TFEU, parties can submit evidence under the four criteria listed in Article 101(3) TFEU 
that their agreement brings, or is likely to bring efficiencies that outweigh the negative effects of the 
restriction of competition. Where such submission is made, the Commission will, within the framework of 
Article 101(3) TFEU, assess the positive aspects of a restriction in light of the likely negative impact on 
competition.12  

9. In its enforcement of Article 102 TFEU, the Commission equally focuses on the prevention of 
consumer harm. The Court of Justice has, regarding the application of Article 102 TFEU, consistently 
stated since its judgment in Hoffmann-La Roche that a consideration of the effects of the infringing action 
on the market is part of the concept of abuse itself.13 

10. It follows furthermore from the case-law of the Court of Justice that a finding of an infringement 
does not require that an actual effect of the infringing action can already be detected; it is sufficient  

to demonstrate that the abusive conduct of the undertaking in a dominant position tends to restrict 
competition, or, in other words, that the conduct is capable of having, or likely to have, such an 
effect.14 

                                                      
9  See para. 21 Article 101(3) Guidelines. 
10  See Case T-328/03 O2 (Germany) v Commission, [2006]ECR II-1231, para. 71, referring to the judgments 

Case C-234/89 Delimitis [1991] ECR I-935, para. 21 and Case 56-65 Société Technique Minière (L.T.M.) v 
Maschinenbau Ulm GmbH (M.B.U.), [1966] ECR 235, para. 249-250. “Agreement” in this context refers to 
both, where relevant, the entire agreement and its individual clauses. 

11  See para. 17 et seq. Article 101(3) Guidelines. 
12  See para. 11, 32 et seq. Article 101(3) Guidelines 
13  The Court defines the concept of an abuse as follows: “The concept of an abuse is an objective concept 

relating to the behaviour of an undertaking in a dominant position which is such as to influence the 
structure of the market where, as a result of the very presence of the undertaking in question, the degree of 
competition is weakened and which, through recourse to methods different from those which condition 
normal competition in products or services on the basis of transactions of commercial operators, has the 
effect of hindering the maintenance of the degree of competition still existing in the market or the growth of 
that competition.” [emphasis added], see Case 85/76 Hoffmann-La Roche v Commission [1979] ECR 46, 
para. 91.   
Also the Treaty itself, namely through two of the examples of abusive behaviour explicitly mentioned, 
makes specific reference to the effects of such actions on the market, see Article 102(2) lit. (b) (“the 
prejudice of consumers”) and lit. (c) (“a competitive disadvantage”). 

14  Case T-219/99 British Airways v Commission, [2003] ECR II-5917, para. 293.  
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Also, the Court of Justice has further clarified, for different types of abusive behaviour, what kinds of 
effects have to be demonstrated as being likely to be caused by the behaviour in question. In the case of 
predatory pricing, for instance, the Court of Justice has recently ruled that prove of recoupment – which 
could legitimately be regarded as the harmful effect for consumers that is the rationale why this behaviour 
is considered as abusive – does not have to be actually demonstrated for the finding of an infringement15 
(once it has been shown that a certain conduct is predatory, and thus likely to foreclose a competitor to the 
detriment of consumers16). In another recent case concerning margin squeeze, the Court of Justice 
emphasised that a certain practice of a dominant undertaking was abusive to the extent that  

it has an exclusionary effect on competitors who are at least as efficient as the dominant 
undertaking itself by squeezing their margins and is capable of making market entry more 
difficult or impossible for those competitors, and thus of strengthening its dominant position on 
that market to the detriment of consumers’ interests.17  

11. A nuanced view – both as to the likelihood of effects of the behaviour in questions as well as to 
the nature of such effects – thus emerges from the case-law of the Court of Justice. It must be stressed that 
there is in no case a legal requirement to precisely determine the magnitude of the effects in question; the 
quantification of harm (in the actual sense of the word) is not a prerequisite for finding an infringement of 
Article 102 TFEU. Against this background, it is not surprising that in a recent judgment the Court of 
Justice has ruled that errors which the Commission might have committed in determining the actual effects 
of the infringing action would not affect the legality of the decision, as assessing the actual effects is not 
legally required for the finding of an infringement (once it is shown that a conduct of a dominant company 
is capable of having anti-competitive effects).18 

12. In its Communication on enforcement priorities for the application of Article 102 TFEU in cases 
of exclusionary conduct, the Commission states that it will focus on such infringements which are most 
harmful to consumers. On this basis, the Commission intends to pursue infringements which are likely to 
lead to anticompetitive foreclosure harmful to consumers.19 Whilst the Commission is not required to 
demonstrate actual harm to consumers or to measure the magnitude of the likely harm to consumers, it may 
nonetheless in specific cases choose to include in its decisions quantitative estimates of effects on 
consumers, in particular in the context of balancing the likely harm against likely efficiencies20 of a certain 
conduct. 

2.1.2 Setting of fines  

13. Under EU law, the Commission's fines imposed for infringements of Articles 101 and 102 TFEU 
are designed to punish the unlawful acts of the undertakings concerned and to deter both the undertaking 

                                                      
15  Case C-202/07 P France Télécom SA v Commission, [2009] ECR I-02369, para. 110. 
16  On the notion of predatory conduct, see para. 63 et seq. Guidance on Article 102 Enforcement Priorities 

(the dominant undertaking has to deliberately incur losses or forego profits in the short term, so as to 
foreclose or be likely to foreclose one or more of its actual or potential competitors with a view to 
strengthening or maintaining its market power, thereby causing consumer harm). 

17  Case C-280/08 P, Deutsche Telekom AG v Commission of the European Communities, [2010] ECR I-0000 
(not yet reported), para. 253. 

18  T-155/06 Tomra Systems ASA and Others v Commission, [2010] ECR II-0000 (not yet reported, appeal 
pending), para. 286- 290.  

19  Para. 5 and 6 Guidance on Article 102 Enforcement Priorities.  
20  On the Commission’s assessment of likely efficiencies in the context of Article 102 TFEU, see para. 28 et 

seq. Guidance on Article 102 Enforcement Priorities. 
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fined and market operators generally from future infringements of the antitrust rules.21 These two 
considerations underlay the Commission's 2006 Fining Guidelines, which set forth the Commission's 
methodology for setting fines.22 Punishment only concerns the individual company concerned, whereas 
(general) deterrence applies to a large number of companies in different markets. Regarding deterrence, it 
is established economic theory that fines should exceed the company's illegal profits (overcharges) gained 
from the infringement during the period of its participation in order to achieve a deterrent effect and, 
ideally, also consider the probability of detection as perceived ex ante by the infringer.   

14. A number of studies have evaluated the harm and illegal gains caused by antitrust infringements 
(in particular cartels) and the probability of detection. However, it is difficult in practice for a competition 
authority to estimate in a given case the magnitude of illegal gains and the overall economic harm caused 
by an infringement, and − even more difficult − the (subjective) probability of detection. Apart from the 
complexities involved in such exercise, the Commission does not have on its files, and would face great 
difficulties in obtaining, sufficient evidence to assess the economic harm and illicit gains in a manner that 
meets the stringent evidentiary standards in public antitrust proceedings. In particular, in cases of 
infringements of Article 101 “by object” which make up the large majority of fines cases at EU level, the 
Commission is not called upon to specifically investigate the effects of the infringement.23 It has therefore 
usually no information on the magnitude of such effects, especially not on the illicit gains achieved by the 
infringers. Making fines dependent on the estimation of the quantum of the illicit gains from a particular 
antitrust infringement would require a significant change in the focus of the Commission’s investigations, 
would have considerable resource implications and may, in view of the mentioned evidentiary standards, in 
practice raise the threshold for public enforcement (with the risk of lowering the level of enforcement), 
especially for hardcore cartels.  

15. In these circumstances and in view of the purposes of antitrust fines under EU law, Article 23(3) 
of Regulation governing the enforcement of EU antitrust law does not require the Commission, for the 
purposes of setting fines, to quantify the harm and the gains resulting from infringements, but to consider 
their “gravity” and the “duration”. With a view to achieving sufficient deterrence of its fines, the 
Commission's fining methodology uses a number of proxies that provide an indication of the possible 
economic impact of the infringement.  

16. One benchmark for the economic importance of an infringement (also for infringers) and the 
relative weight of an undertaking in the infringement is the value of sales that was generated by the 
company in question during the period of the infringement with the product or service to which the 
infringement relates.24 The EU Courts have repeatedly approved the Commission’s fining methodology 
and, inter alia, stated that  

sales affected by an infringement “constitute an objective criterion which gives a proper measure 
of the harm which the offending conduct represents for normal competition and it is therefore a 
good indicator of the capacity of each undertaking to cause damage.25  

                                                      
21  Case C-289/04 P Showa Denko v Commission [2006] ECR I-5859, para. 16. 
22  Para. 4 of the Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation 

No 1/2003, OJ C 210, 1.9.2006, p. 2 (hereafter “2006 Fining Guidelines”). 
23  See paragraphs 0 et seq. above. 
24  Para.6 of the 2006 Fining Guidelines. 
25  See, e.g., Case T-448/05 Oxley Threads v Commission, [2010] ECR II-0000 (not yet reported), para. 68. 
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Against this background, the starting point of the Commission's fine calculation under the 2006 Fining 
Guidelines is the determination of the relevant value of sales generated by the respective companies during 
their period of participation in the infringement.26 Depending on the gravity of the infringement, the 
Commission applies a percentage of up to 30% with respect to the value of sales so determined, depending 
on a number of different factors. These factors to a certain degree constitute proxies for the general level of 
harm that may typically be caused by such infringement in view of its particular characteristics.27  

17. The most important element in this regard is in practice the nature of the infringement. Certain 
types of infringements, in particular horizontal cartels, will by their very nature generally cause greater 
harm to the economy and consumers than other infringements, e.g., vertical agreements. The 2006 Fining 
Guidelines therefore provide that for the most harmful restrictions such as horizontal price-fixing, market-
sharing and output-limitations the percentage will be set “at the higher end of the scale”.28 The 
Commission's practice to date has been to consider a “starting percentage” of 15% for cartels which 
broadly coincides with the level of overcharge that studies have found to result on average from cartels.29 
For types of infringements other than cartels this percentage may be lower30 but it is not excluded that, e.g., 
for a very harmful abuse by a super dominant company, the percentage may even be higher.  

18. The 2006 Fining Guidelines, on a non-exhaustive basis, list three additional elements to 
determine the gravity (“harmfulness”) of the infringement. According to the Guidelines, the gravity 
percentage is determined by (i) the combined market share of the parties, (ii) the geographic scope of the 
infringement and (iii) whether or not an infringement has been implemented. The presence and weight of 
one or several of these elements can lead to a further increase of the percentage for gravity (up to 30%). 
The underlying rationale for each of these elements is that their presence increases the effectiveness of the 
infringement and hence the harm caused, and the gains obtained, through the infringement.31  

19. Therefore, while the Commission does not estimate the actual quantum of effects caused by an 
infringement to calculate fines, there exist two main elements in the Commission's fine calculation method 
that operate as broad proxies to roughly gauge, with a view to achieving deterrence, the level of harm 
caused (and the illicit gains obtained) by infringers: (i) the sales affected by the infringement during the 
relevant period as an indicator for the possible economic impact of the infringement; and (ii) the specific 
features of the infringement and the infringers’ market position to assess its “harmfulness” (gravity).  

                                                      
26  Normally, the value of sales is determined by multiplying the company's affected sales during the last year 

of its participation with the number of years of participation (see para. 13 of the 2006 Fining Guidelines).  
27  This amount, where applicable together with the additional amount in para. 25 of the 2006 Fining 

Guidelines (an amount of between 15% and 25% of the value of sales, not multiplied by the number of 
years), constitutes the so-called basic amount. The basic amount can be increased or lowered in view of 
aggravating or attenuating circumstances. The Commission's fines are capped at 10% of the undertaking's 
annual turnover.  

28  Para. 23 of the 2006 Fining Guidelines. 
29  For an overview of such studies see, e.g., Oxera / Komninos et al., Quantifying antitrust damages. Towards 

non-binding guidance for courts. Study prepared for the European Commission, pages 88 et seq., available 
at http://ec.europa.eu/competition/antitrust/actionsdamages/quantification_study.pdf.  

30  In the Intel abuse case, the percentage for gravity was 5% (Commission Decision of 13 May 2009 Case 
COMP/37990 − Intel).  

31  The higher the market share of the parties, the more effective the infringement will be and the more harm it 
will cause. Similarly, the wider the geographic coverage, the more effective and harmful an infringement 
will be which also applies if an infringement is implemented in a particularly effective manner (e.g., 
through monitoring systems and/or sanctioning mechanisms). 
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20. Finally, it should be noted that the 2006 Fining Guidelines provide for the possibility to increase 
the fine in order to exceed the amount of gains improperly made as a result of the infringement where it is 
possible to estimate that amount.32 The Commission has to date not yet made use of this provision which 
further illustrates the difficulties in assessing the illicit gains in individual cases.   

2.2 Mergers 

21. The objective of preventing consumer harm is also at the heart of the Commission's scrutiny of 
mergers. With the adoption of the revised test for intervention in the recast Merger Regulation in 2004,33 
the Commission confirmed a gradual shift of its merger control towards a more “effects-based approach” 
which is better calibrated to take into account likely consumer harm. Under this test, mergers cannot be 
approved where they are likely to lead to a significant impediment to effective competition (“SIEC”).34 As 
the General Court has emphasised, the SIEC test requires the Commission to undertake a prospective 
analysis and to examine  

how the notified concentration could change the factors which determine the state of competition 
on a given market in order to assess whether it would give rise to a serious impediment to 
effective competition.35  

22. The Commission's analysis under this test focuses not solely on market structures, but in 
particular on likely market outcomes in terms of price increases and, where relevant, efficiencies. Price 
increases can be used as a shorthand for the various ways in which a merger may result in competitive 
harm including, apart from price increases, reduced consumer choice and innovation.  

23. When assessing whether a merger is likely to cause a SIEC, the Commission compares the 
competitive conditions that would result from the notified merger with the conditions that would have 
prevailed without the merger (i.e. a counterfactual analysis). In doing so the Commission will examine 
various chains of cause and effect with a view to ascertaining which of them is the most likely.36  

24. The factors considered in this forward looking analysis differ depending on the nature of the 
harm examined (i.e. whether unilateral or coordinated effects as regards horizontal mergers, on the one 
hand, and vertical or conglomerate effects for non-horizontal mergers on the other). However, common 
factors to consider for any merger are generally structural factors such as market shares and concentration 
levels and their increment, and more importantly, dynamic market characteristics such as entry/expansion 
or repositioning barriers for actual or potential competitors as well as the possible reaction of customers to 
post-merger price increases.37  

                                                      
32  Para. 31 of the 2006 Fining Guidelines. 
33  Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between 

undertakings, OJ L 24, 29.01.2004, p. 1. 
34  Article 2(2) of Regulation No 139/2004.  
35  Case T-342/07 Ryanair Holdings plc v Commission, [2010] ECR-II 0000 (not yet reported), para. 44, 27. 
36  Cases C-12/03 P Commission v Tetra Laval BV, [2005] ECR I-00987; C-413/06 P Bertelsmann AG and 

Sony Corporation of America v Independent Music Publishers and Labels Association (Impala), [2008] 
ECR I-04951. 

37  For more details, refer to the Horizontal Merger Guidelines and the Guidelines on the assessment of non-
horizontal mergers under the Council Regulation on the control of concentrations between undertakings, 
OJ C 265, 18.10.2008, p. 6. 
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25. On the basis of such factors the Commission will assess whether an impediment to competition 
and a resulting price increase can be expected using both qualitative (e.g. internal documents, market 
reports, third party documents etc.) and, as an additional support, quantitative evidence (e.g. econometric 
studies or models). In fact, an empirical analysis aimed at quantifying the likely price increases resulting 
from a merger can be a useful complement to other qualitative and quantitative evidence gathered during 
the market investigation.  

26. Thus, the Commission may choose to include quantitative estimates in its analysis as 
supplementary evidence where appropriate and where available data allows it do so.38 This may, in 
particular, be relevant in the context of assessing substantiated efficiency claims by the merging parties. To 
meet the legal test of the Merger Regulation, the Commission is, however, not required to always estimate 
the likely price increases or other forms of likely consumer harm, let alone to quantify the magnitude of the 
full precise harm (if any) likely to flow from individual mergers.39 Whether the Commission will have 
recourse to quantitative analysis in addition to other evidence on the file will depend on the specifics of the 
given case, inter alia in view of availability of data and the burden both on the enforcement agency and the 
parties.  

2.3 Ex-post evaluation: indicators of harm prevented by the Commission’s enforcement actions 

27. The harm prevented through its enforcement actions has been considered by the Commission’s 
Directorate-General for Competition (“DG Competition”) in the context of its competition advocacy. In an 
internal report of 2009, DG Competition established from an analysis of a range of its cartel cases broad 
estimates on the observable consumer benefits resulting from the Commission’s intervention in these 
cases.40 A similar work was carried out in 2010 for a range of merger cases. DG Competition’s Annual 
Management Plan and Annual Report in 2011 will benchmark the observable consumer benefits from 
cartel and merger cases of 2010 on the basis of the methodology established in these internal reports.  

28. Regarding cartels, the approach followed to broadly estimate the observable consumer benefits 
from stopping a cartel (prevented harm) consists in multiplying the increased price brought about by the 
cartel (called the “overcharge”) by the value of the affected products or markets and then by the likely 
duration of the cartel had it remained undetected. A 10% average overcharge is assumed, with a sensitivity 
analysis of 5% to 15%. This is conservative when compared to the findings of recent empirical literature 
which report considerably higher median price overcharges for cartels.41 In order to estimate what the 
likely duration of the cartel would have been had it continued undetected, a case-by-case analysis of the in-
house files was carried out. This analysis focussed on the particular circumstances of each case and an 
assessment of important quantitative indicators, including the specific market conditions, the ease of 
reaching and renewing cartel agreements as well as the potential reactions of outsiders (such as new 
entrants). The estimates obtained are also conservative because volume effects and other consumer 

                                                      
38  See, for example, the price simulations that were carried out in some recent cases decided by the 

Commission, e.g. M. 5658 Unilever / SaraLee Body Care. In addition, in M.4439 Ryanair / AerLingus the 
price effect of the competitive constraint exerted by the parties on each other was examined. Such exercise 
is not equivalent to simulating the price effect of the merger, but is a tool that can usefully complement the 
other available evidence on the likely price impact of the merger. See also the discussion in DG 
Competition’s paper submitted for the OECD Competition Committee’s Roundtable (15 February 2010) on 
Economic Evidence in Merger Analysis. 

39  See, most recently, the Commission’s decision in case M.5830 − Olympic / Aegean.  
40  Referred to in the speech by Commissioner Kroes at International Bar Association conference “Private and 

public enforcement of EU competition law − 5 years on”, Brussels, 12 March 2009. 
41  Compare to the results of the studies referred to in footnote 29 supra. 
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benefits, such as innovation, quality, choice, and availability are not taken into account. Moreover, the 
assumptions concerning the likely duration of the cartels are made prudently to establish a lower limit 
rather than to estimate the most likely values.  

29. Regarding mergers, the approach followed to broadly estimate observable consumer benefits 
from the Commission’s intervention in the form of a prohibition or a clearance with remedies of mergers 
consisted in predicting the change in consumer surplus. The method used was to calculate the sum of the 
“price effect” and the “deadweight effect”, both multiplied by the length of the period the market would 
need to self-correct the distortion of competition, i.e. by new entry or expansion of competitors. Therefore, 
the prevention of anticompetitive effects such as the negative impacts on innovation and choice, even 
though some cases are largely predicated on non-price effects, especially effects on innovation, are not 
taken into account. The estimation of the avoided likely price increase is based on an ex-ante merger 
simulation methodology, which predicts post-merger prices using information about pre-merger market 
conditions, while building on simplified assumptions about the behaviour of firms and consumers. The 
estimation of the length of the period each product market would take to self-correct was based on a case-
by-case assessment of the likelihood of either a new entrant or the expansion of existing competitors in 
these markets.  

30. The purpose of these considerations of prevented (observable) consumer harm is merely to 
obtain, primarily for advocacy purposes, broad estimates, and certainly not a more precise estimate of the 
harm prevented. It is important to bear in mind the simplifying and conservative assumptions and 
limitations of the approaches used both in relations to cartels and mergers.  

3. Estimation of harm by national courts in actions for damages (private enforcement) 

31. Whilst quantification of the actual harm resulting from EU competition law infringements does 
not play a significant role in the public enforcement activities of the Commission, it is central to actions for 
damages brought by those who suffered harm through such infringement. The estimation of the individual 
harm suffered is in fact an essential element when adjudicating claims for damages brought by individuals 
(consumers and undertaking) seeking compensation for that harm. The Commission is not itself involved 
in the assessment of such harm. The Commission has, however, considered the issue in more detail when 
examining possible measures to overcome the obstacles that victims of antitrust law infringements 
encounter when seeking to obtain compensation.42  

32. In the following sections, DG Competition recalls some important elements of the legal 
framework for antitrust damages actions in EU Member States (section 1) and describes insights it gained, 
when preparing non-binding guidance to national courts and parties (section 2), regarding methods and 
techniques relevant, in a European context, to estimate the harm caused by infringements of the EU 
antitrust rules (section 3).  

                                                      
42  See White Paper on damages actions for breach of the EC antitrust rules COM(2008) 165final – with 

annexed Commission Staff Working Paper, SEC(2008) 404 (hereafter “2008 White Paper” and “Staff 
Working Paper”). Specifically on the issue of quantifying the harm suffered by victims of such breaches, 
DG Competition in 2009 commissioned a study by external experts (see supra footnote 29) and in 2010 
organised a workshop with external economists to discuss issues concerning quantification of harm in 
actions for damages, see http://ec.europa.eu/competition/antitrust/actionsdamages/index.html  
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3.1 Legal framework for antitrust damages actions in Europe: EU law guarantee of the  
right to damages  

33. Those who have suffered harm through an infringement of the EU antitrust rules (Articles 101 
and 102 TFEU) have a right to compensation that is guaranteed by primary EU law, as the Court of Justice 
repeatedly emphasised.43 In practice, however, many of those injured find it very difficult to obtain any 
compensation for the harm suffered; and most of those who have breached the law thus retain their illicit 
gains. In a White Paper of April 2008, the Commission identified a range of legal and procedural obstacles 
to such actions and proposed measures to ensure that victims of competition infringements in all Member 
States of the EU would have access to effective redress mechanisms.44 

34. The Court of Justice emphasised that any individual can claim compensation for the harm 
suffered where there is a causal relationship between that harm and an agreement or practice prohibited by 
the EU competition rules.45 It would therefore seem that, in principle, all types of market players (such as 
customers, competitors and suppliers of the infringing undertakings or end-consumers) that have suffered 
harm caused by the antitrust law infringement must be able to claim damages. For example, where all of 
the overcharge imposed by a cartelist on its direct purchaser has been passed-on to the indirect purchaser, it 
can hardly be denied that this indirect purchaser has suffered a potentially very significant harm that stands 
in a causal relationship with the infringement. This is why the Commission in its 2008 White Paper has 
submitted that in view of the case law of the EU Courts one may not exclude, a priori, whole categories of 
injured persons, such as all indirect purchasers, from being able to claim damages.46  

35. Compensation for the harm suffered means placing the injured party in the position it would have 
been had there been no infringement of Article 101 or 102 TFEU. Parties injured by the infringement of 
such directly effective EU rules therefore should have the full real value of their losses restored.47 The 
entitlement to full compensation extends not only to the actual loss (damnum emergens) suffered, for 
instance the overcharge paid due to an anti-competitive price increase. It equally requires the compensation 
for loss of profit (lucrum cessans) suffered through the infringement;48 and it encompasses also a right to 

                                                      
43 Case C-453/99, Courage and Crehan, [2001] ECR I-6297, and Joined Cases C-295−298/04, Manfredi, 

[2006] ECR I-6619. 
44  2008 White Paper and accompanying Staff Working Paper (supra footnote 42); see also the Commission’s 

2005 Green Paper on actions for damages for infringements of the EU competition rules (COM(2005) 672 
final. 

45  Joined Cases C-295-298/04, Manfredi, para. 63, and Case C-453/99, Courage, para. 26 (both supra 
footnote 43). Similar language (“any individual/undertaking”) was used by the Court of Justice in earlier 
cases, e.g. Case C-282/95 P Guérin Automobiles v Commission, [1997] ECR I-01503, para. 39. 

46  See 2008 White Paper (supra footnote 42), section 2.1. Whilst it is true that neither the Courage nor the 
Manfredi judgment directly concern damages claims by indirect purchasers and whilst national rules on 
causation (presumably including normative concepts) remain unaffected by the acquis communautaire 
regarding antitrust damages actions if they comply with the principles of effectiveness and equivalence, the 
open language employed by the Court of Justice in these two cases (“any individual”, “a causal 
relationship”) suggests that national law cannot categorically exclude from the right to damages entire 
groups of persons who actually suffered significant and possibly most of the harm caused by the 
infringement. 

47  Joined Cases C-295-298/04, Manfredi, para. 90, 95, and Case C-453/99, Courage, para. 26, 29 (both supra 
footnote 43). See, for instance, also Case C-271/91 Marshall [1993] ECR I-4367 para. 31, in the context of 
infringement of other directly effective rules of EU law.  

48  C-295−298/04, Manfredi, para. 95-96 and Joined Cases C-46/93 and C-48/93 Brasserie du Pêcheur and 
Factortame [1996] ECR I-1029 para. 87. 
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interest from the time the damage occurred as an essential component of compensation for the real value of 
the loss suffered.49  

36. These heads of damages cover the main two broad groups of typical effects of anticompetitive 
practices on the various market players: on the one hand, price effects (overcharge) for the direct customers 
of the infringer and possibly further down the supply chain, and, on the other hand, exclusionary effects for 
competitors, i.e. their exclusion from a market or reduction of their market share, ultimately to the 
detriment of consumers.50 

37. Examples of infringements leading to overcharges for direct customers are price fixing, market 
sharing and output limitation cartels (Article 101 TFEU) and exploitative abuses of market dominance 
within the meaning of Article 102 TFEU. Such overcharges constitute an actual loss for the direct and 
possibly the indirect customers. They will, moreover, often lead to less demand and may therefore also 
entail a significant loss of profits for those customers who use the product or service concerned in their 
own commercial activities.  

38. Examples of exclusionary practices vis-à-vis competitors include abuses of a dominant position 
e.g. through margin squeeze, predatory pricing or tying practices (Article 102 TFEU), or certain 
exclusivity or tying agreements between suppliers and distributors that infringe Article 101 TFEU. 
Exclusionary practices can lead to loss of profits for the competitors affected and, where their total or 
partial exclusion from the market is successful, customers will typically also suffer actual losses, because 
the infringer is likely, in particular, to raise prices.  

39. To the extent that there are no EU rules governing damages actions for breaches of Article 101 or 
102 TFEU, it is for the domestic legal system of each Member State to lay down the detailed rules 
governing the exercise of the right to compensation guaranteed by EU law. Such rules, however, must not 
render excessively difficult or practically impossible the exercise of rights conferred on individuals by EU 
law (principle of effectiveness) and they must not be less favourable than those governing damages actions 
for breaches of similar rights conferred by domestic law (principle of equivalence).51  

3.2 The Commission’s initiative to draw up non-binding guidance on quantification  

40. An important difficulty encountered by courts and parties in actions for damages relates to the 
appreciation of the quantum of the harm suffered. This quantification usually requires a comparison of the 
actual economic situation of claimants with the situation they would find themselves in had the 
infringement of the competition rules not occurred. In such hypothetical assessment of how market 
conditions and the interactions between market participants would have evolved without the infringement, 
competition law specific and complex economic and legal issues can arise. To assist national courts 
(especially non-specialised ones) and parties involved in antitrust damages actions in the EU Member 

                                                      
49  See Joined Cases C-295-298/04, Manfredi (supra footnote 43), para. 97 referring to Case C-271/91 

Marshall (supra footnote 47), para. 31. See also 2008 White Paper (supra footnote 42), section 2.5, and the 
accompanying Staff Working Paper at para. 187. 

50  In addition, infringements of Articles 101 and 102 may also have other negative effects (e.g. decreases in 
quality, innovation, or choice) that can constitute, or result in, in actual losses or loss of profits of 
consumers or undertakings.  

51  Case C-453/99, Courage, para. 29; Cases C-295-298/04, Manfredi, para. 62 (both supra footnote 43).  
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States52, the Commission announced in its 2008 White Paper on antitrust damages actions the intention to 
draw up non-binding practical guidance for the quantification of harm in antitrust damages actions.53  

41. In preparation of this practical guidance, DG Competition is considering, inter alia, studies and 
submissions received from external economic and legal experts and stakeholders, and cases decided by the 
EU Courts and by courts of the EU Member States. DG Competition, in particular, commissioned from a 
group of external economic consultants and lawyers a study on the quantification of harm suffered by 
victims of antitrust infringements.54 Following the publication of this study, DG Competition held in 
January 2010 a workshop with economist experts to discuss the quantification of antitrust harm in actions 
for damages.55 Before publishing a practical guidance on quantification,56 DG Competition intends to hold 
a comprehensive public consultation on the basis of a discussion paper. The following sections reflect 
some of DG Competition’s initial insights and thinking on the matter. 

42. The aim of the practical guidance would be to offer assistance to national courts and parties 
involved in actions for damages by making more widely available information relevant for the 
quantification of harm caused by infringements of the EU antitrust rules. DG Competition’s plan is to 
provide an overview of the methods and techniques available to quantify harm cause by antitrust 
infringements and give practical illustrations of forms of harm and approaches to quantifying them.  

43. The practical guidance would be of purely informative nature and not bind national courts or 
parties. It, therefore, would not alter the legal rules of the Member States governing actions for damages. It 
would simply be intended to provide information that can be used within the framework of the rules and 
practices of the legal system in the Member State concerned.  

3.3 General approach to quantifying harm in antitrust damages actions  

44. Courts and parties to actions for damages are in all cases confronted with the difficulty of 
comparing the actual position of the injured party with the position in which this party would have been 
but for the infringement (“but for-analysis”). As this hypothetical situation cannot be observed and 
measured, some form of estimation is always necessary to obtain a realistic counterfactual scenario to 
which the actual situation can be compared.  

45. It is impossible to know with certainty how exactly a market would have evolved in the absence 
of the infringement of Article 101 or 102 of the Treaty. Prices, sales volumes, and profit margins depend 
on a range of factors and complex interactions between market participants that are not easily estimated. 
The estimation of the hypothetical non-infringement scenario will thus by definition rely on a number of 
assumptions. In practice, the unavailability or inaccessibility under applicable procedural rules of data will 

                                                      
52  Courts competent to adjudicate in antitrust damages actions often include, depending on the Member State, 

non-specialised civil and commercial courts. 
53  See section 2.5 of the 2008 White Paper (supra footnote 42) and the accompanying Staff Working Paper at 

para. 183, 196 et seq. The idea, put forward as option 19 of the Commission’s 2005 Green Paper (see supra 
footnote 44), had met wide support, see the comments received on the Green Paper available at 
http://ec.europa.eu/competition/antitrust/actionsdamages/documents.html#greenpaper. 

54  See supra footnote 29. For previous relevant external studies for the Commission on the topic see 
http://ec.europa.eu/competition/antitrust/actionsdamages/index.html 

55  The agenda of the workshop and written contributions submitted by participants can be found at 
http://ec.europa.eu/competition/antitrust/actionsdamages/economist_workshop.html.  

56  Envisaged in the European Commission's Work Programme for 2011, page 9 of the annex, available at 
http://ec.europa.eu/atwork/programmes/docs/cwp2011_annex_en.pdf. 



DAF/COMP/WD(2011)12 

 14

often add to this intrinsic uncertainty. For these reasons, quantification of harm in competition cases has, 
by its very nature, considerable limits to the degree of certainty and precision that can be expected in the 
assessment of damages: there is simply not one “true” value of the harm suffered that could be revealed in 
the civil proceedings of an action for damages. All that is possible are estimates relying on assumptions 
and approximations.  

46. Applicable national legal rules and their interpretation should reflect these inherent limits in the 
quantification of harm in damages actions for breaches of Articles 101 and 102 of the Treaty in accordance 
with the EU law principle of effectiveness so that the exercise of the right to damages guaranteed by the 
Treaty is not made practically impossible or excessively difficult.  

47. In the different systems of civil and commercial procedure in the EU Member States, various 
approaches exist to deal with such difficulties and the information asymmetry between the parties. Under 
the procedural tradition of the Member State, these approaches depend in particular on the degree to which 
the legal system (i) relies on inter partes disclosure and an adversarial dialogue between the parties and 
their experts, (ii) relies on court appointed experts, (iii) uses legal mechanisms such as shifts in the burden 
of proof once a certain set of facts has been established and (iv) grants judges the power to undertake a 
reasonable estimate of the damages quantum on the basis of available evidence.  

3.4 Methods and techniques to quantify harm and their application in civil proceedings 
in the EU Member States 

3.4.1 Overview of methods  

48. Different methods and techniques have been developed in economics and legal practice to 
quantify harm in antitrust damages actions. The most frequently used methods estimate what would have 
happened without the infringement by comparing the actual position of the injured party with time periods 
or markets that have not been affected by the infringement. Such comparator-based methods take either the 
data (prices, profit margins, sales volumes or other variables) observed on the same market at a time before 
and/or after the infringement, or on a different but sufficiently similar geographic or product market as an 
indication of what is likely to have happened on the affected market without the infringement. The 
implementation of these comparator-based methods can be refined by the use of econometric techniques, in 
particular regression analysis. 

49. Other methods include simulation models. These estimate what would have occurred without the 
infringement by simulating the likely market outcome on the basis of economic models of competition, and 
in view of the main features of a market. The simulation model should be constructed in a way that it 
replicates the most significant drivers of supply (in particular, the competitive interactions between firms57 
and their cost structure) and demand conditions (in particular, the extent to which customers respond to 
price changes). Each model simulating market outcomes is an approximation of reality and depends on the 
right theoretical and often also factual assumptions regarding market characteristics and the likely 
behaviour of producers and customers. Moreover, the development of simulation models can be technically 
demanding and may require significant amounts of data that may not always be accessible. 
                                                      
57 The term ‘competitive interactions’ is used to indicate how competition between firms takes place, e.g. (but 

not limited to) Bertrand or Cournot competition, or how firms refrain from competing between each other 
(e.g. through collusive behaviour infringing competition rules). Markets on which price formation occurs 
through auctions or other bidding processes may also be conducive to modelling as interaction between 
competitors often follows fixed rules (prices or output quantities likely to result from an auction or other 
bidding process not affected by the infringement could, in particular, be estimated by oligopoly models that 
incorporate game theory to simulate the likely bidding behaviour of competitors in a non-infringement 
scenario). 
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50. A further approach to estimating the damages quantum is provided by the cost-based method,58 
which uses some measure of production costs per unit, and adds a mark-up for a profit that would have 
been ‘reasonable’ in the non-infringement scenario. The resulting estimate for a per unit non-infringement 
price can be compared to the per unit price actually charged by the infringing undertaking(s) to obtain an 
estimate of the overcharge. These steps can, in practice, require a range of difficult issues to be considered 
and strong assumptions to be made, and, in addition, they require data that may not always be accessible. 

51. As comparator-based methods are, within the limited experience existing in Europe, by far the 
most widely used by courts and parties in the EU Member States, they are considered in some further detail 
in the following section (b). Section (c) will then set out certain considerations that would appear, in DG 
Competition’s view, relevant when making the choice which method and technique to apply in a given 
case. 

3.4.2 Comparator-based methods 

52. As mentioned above, comparator-based methods compare the price (or other parameters such as 
profits or sales volumes) in the infringement scenario with a non-infringement scenario that is established 
on the basis of data observed either (i) on the same market at a time before and/or after the infringement; or 
(ii) on a different but similar geographic market; or (iii) on a different but similar product market. 

Comparison over time 

53. For the frequently used method of comparison over time (also referred to as the ‘before-after 
method’ or ‘benchmark method’)59 there are, in principle, three different points of reference: one can, first, 
compare the actual situation during the period when the infringement produced effects with the situation on 
the same market before the infringement produced effects (comparison ‘before and during’). One can, 
second, also compare with data from the period when these effects had ceased (comparison ‘during and 
after’). Thirdly, the comparison can be made with data from both an unaffected pre- and post-infringement 
period (comparison ‘before, during and after’). Choosing among the reference periods will depend on the 
specifics of the case, including market characteristics and availability of data. It is highly unlikely to find 
any reference period where market circumstances exactly represent what would have happened in the 
infringement period had the infringement not occurred. It is therefore only possible to identify a sufficiently 
similar time period that allows the non-infringement scenario to be reasonably approximated. Factors to be 
considered in this context include possible uncertainties as to which time periods were actually affected by 
the infringement and which were not.  

54. An advantage of all methods comparing, over time, data from the same geographic and product 
market is that market characteristics such as the degree of competition, market structure, costs and demand 
characteristics may be more comparable (except for the infringement) than in a comparison with different 

                                                      
58 This method is also referred to as the ‘cost plus method’ or ‘bottom-up costing method’. It is mentioned, as 

a subsidiary approach in cases where comparator-based methods are not appropriate, by the 
Bundesgerichtshof (Federal Court of Justice, Germany), decision of 19 June 2007, case No KBR 12/07 
(Paper Wholesale Cartel) (in the context of assessing, under the German legislation changed in 2005, the 
illicit gain by cartelists for the purpose of calculating a fine). 

59 See, for example, Corte d’Appello di Milano, decision of 11 July 2003, (Bluvacanze) and Corte d’Appello 
di Milano, decision of 3 February 2000, case No I, 308 (Inaz Paghe v Associazione Nazionale Consulenti 
del Lavoro) (in both cases, comparison before, during and after); Landgericht Dortmund, decision of 1 
April 2004, case No 13 O 55/02 Kart (Vitamins) (during and after comparison); Landesgericht für 
Zivilrechtssachen Graz, decision of 17 August 2007, case No 17 R 91/07 p (Driving school) (accepting a 
comparison during and after). 
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product or geographic markets. However, also in comparisons over time it happens that differences 
between the two data sets are due to reasons other than the infringement, especially where longer periods 
are considered. In such cases, it may be appropriate to apply econometric techniques to the data observed 
in the comparator period to account for differences with the infringement period60 or to choose a different 
comparator period or a different method. 

Comparison with data from other geographic or product markets 

55. The comparator-based methods that look at data (e.g. prices or sales volumes) observed either in 
a different geographic market61 or in a different product market are also referred to as ‘yardstick method’ 
or ‘cross-sectional method’. These may be data observed across the entire comparator market or data 
observed in relation to certain market participants only. The more a geographic or product market is similar 
(except for the infringement effects) to the market affected by the infringement, the more it is likely to be 
suitable as a comparator market. This means, for example in a comparison across two geographic markets, 
that the products traded in the markets compared should be the same or, where this is not possible, 
sufficiently similar.  

56. Also the competitive characteristics of the comparator market should be sufficiently similar to the 
characteristics of the affected market except for the infringement. The appropriate comparator market may 
well be a market that is not perfectly competitive. Some differences between markets can be mitigated by 
focussing on certain groups of market participants only. Where, for instance, the prices paid by one 
customer group (e.g. wholesalers) or the profits earned by one competitor company (e.g. a new entrant) in 
the comparator market are used as a reference, it is sufficient that the market position of this customer 
group or this competitor is comparable to that of the injured party on the infringement market.62  

Combining comparisons over time and across markets (‘difference in differences’)  

57. Where sufficient data are available, it may be possible to combine comparisons over time and 
comparisons across different (geographic or product) markets. This approach is sometimes called the 
‘difference in differences’ method because it looks at the development of the relevant economic variable 
(e.g. price) in the infringement market during a relevant period (difference over time) and compares it to 
the development of the same variable during the same time period on an unaffected comparator market 
(difference between markets). The comparison shows the difference between these two differences over 
time. This gives an estimate of the change in the variable produced by the infringement and excludes all 
other factors that affected both the infringement and the comparator market in the same way. The method 
can thus be a way to isolate the effects of the infringement from other effects such as increased raw 
material or energy costs. 

Techniques to implement comparator-based methods 

58. Once a suitable comparator-based method for establishing a counterfactual scenario has been 
chosen, various techniques are available to implement the method in practice. These techniques differ 
                                                      
60 On such adjustments and, in particular, the possibility to use regression analysis, see paragraphs 0 et seq. 

below.  
61 See, for instance, Cour d’Appel de Paris, decision of 23 June 2003 (Lescarcelle-De Memoris v OGF); 

Juzgado Mercantil numero 5 de Madrid, decision of 11 November 2005, case No 85/2005 (Conduit-
Europe, S.A. v Telefónica de España S.A.), confirmed by Audiencia Provincial de Madrid, decision of 25 
May 2006, case No 73/2006. 

62 This may, however, not easily be the case if the overall characteristics on the comparator market are all too 
different from the infringement market. 
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mainly in the degree to which they rely on individual or average data (e.g. price observations), and in the 
degree to which the data observed in the comparator market or period are subjected to further adjustment. 
As a consequence, these techniques differ in the amount of data they require in order to be carried out.  

59. The most straightforward technique to implement comparator-based methods is to take the data 
as they are observed in the unaffected period or market and compare them to the data affected by the 
infringement. For instance, a time-based comparison could compare the prices paid by customers of 
cartelist before and during the infringement,63 possibly their respective averages.  

60. At the other end of the spectrum, econometric techniques such as regression analysis64 exist. 
Regression analysis uses statistical techniques to investigate patterns in the relationship between economic 
variables and to measure to what extent a certain variable of interest (e.g., the price for the cartelised 
product or the volumes sold by a company) is influenced by factors other than the infringement (e.g. 
influencing variables such as raw material costs, customer demand, product characteristics, the level of 
market concentration). All comparator-based methods are, in principle, capable of being implemented 
through regression analysis, provided that sufficient data observations are available.65  

61. Regression analysis can thus be a way to identify and account for alternative causes for the 
observable difference between data sets obtained when applying comparator-based methods. Whilst 
undertaking a regression analysis will normally be a matter for economic experts, the Commission 
guidance would strive to provide judges with some basic explanations and illustrations on how regression 
analysis works and what it can achieve. Whether, at what stage of the proceedings and by which party 
regression analysis is likely to be applied before the courts of the EU Member States depends on the 
applicable legal requirements and on the circumstances of the case, especially the degree of similarity 
between the infringement and the comparator market or period and the availability of data under applicable 
procedural rules. DG Competition notes that, compared to civil antitrust litigation in the US, regression 
analysis is to date not often used in antitrust damages actions in the EU. Quite a number of courts in the 
EU Member States seem more often to apply legal mechanisms such as shifting the burden of proof once 
the claimant has demonstrated to have suffered some harm and has presented a reasonable estimate of that 
harm on the basis of straightforward implementations of comparator-based methods. Such estimates 
sometimes include simple adjustments to the value of observed data or a ‘safety discount’, i.e. a deduction 
from the observed data values of an amount sufficient to take account of uncertainties in a damages 
estimate. 

3.4.3 Choice of methods and techniques 

62. The above-mentioned methods and techniques can, in principle, provide useful services in 
relation to quantifying the different types of harm of the various infringements of the EU antitrust rules. In 
particular, the comparator-based methods do not only allow estimating the amount of illegal price 
                                                      
63 See, e.g., Corte Suprema di Cassazione (Italy), decision of 2 February 2007, case No 2305 (Fondiaria SAI 

SpA v Nigriello). 
64  Regression analysis uses statistical techniques to investigate patterns in the relationship between economic 

variables and to measure to what extent a certain variable of interest (e.g. price) is influenced by other 
variables that are not affected by the infringement (e.g. product characteristics, raw material costs, 
variations in customer demand, or market concentration). 

65 A sufficient number of data observations is, however, always required to apply statistical methods in a 
meaningful manner. Such sets of data observations could be obtained (in comparisons over time) from time 
series of observations, or (in comparisons at one point in time) from a range of comparator markets or from 
a range of firms or a range of transactions, or a combination of both (observations over time from a range 
of markets, firms or transactions). 
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overcharge in a price fixing cartel but, for example, allow also estimating the sales volume or the profit lost 
by a company suffering harm through an exclusionary abuse by a dominant competitor.  

63. It seems important to recall that in any event it is only possible to estimate, not to measure with 
certainty and full precision, what the hypothetical non-infringement scenario is likely to have looked like. 
There does not appear to be one method that could be singled out as the one that would in all cases be more 
appropriate than others. Each method has particular features, strengths and weaknesses that may make 
them more or less suitable to estimate the harm suffered in a given set of circumstances and a given legal 
system. In particular, the various methods differ in the degree to which they rely on data that are the 
outcome of actual market interactions or on assumptions based on economic theory and in the extent to 
which they control for factors other than the infringement that may have affected the claimant for damages. 
For instance, the strength of all comparator-based methods seems to lie in the fact that they use real-life 
data that are actually observed on a market.66 This means, however, also that comparator-based methods 
rely on the premise that (i) the comparator market or period can be considered sufficiently representative of 
the likely non-infringement scenario, and that (ii) the difference between the infringement data and the data 
chosen as a comparator is due to the infringement. The Commission’s practical guidance would strive to 
set out the particular features of different methods and techniques, including their strengths and 
weaknesses as well as data requirements so as to assist courts and parties in making informed choices.  

64. As mentioned above, the choice of a method and technique, in a given case, appears to depend 
usually on a range of aspects, in particular the applicable legal rules and the factual circumstances of the 
case. These applicable rules may also provide that the court can rely on equitable considerations as a basis 
for its estimation of damages. Whether any and, if so, which of the methods and techniques mentioned 
above will be considered appropriate to use in a given case before the courts of the Member States depends 
on national law applied in accordance with the EU law principles of effectiveness and equivalence. 
Relevant considerations in this respect are likely to include whether a certain method or technique is 
practicable in the given case, whether it meets the standard of proof required under national law, whether 
sufficient data are available to the party charged with the burden of proof and whether the costs involved 
are proportionate to the value of the damages claim at stake. The costs relevant in this context are not only 
those incurred when the party bearing the burden of proof applies the method and technique, but also the 
costs for the other party to rebut its submissions and the costs to the judicial system when the court 
assesses the results produced by the method, possibly with the help of a court-appointed expert.  

 

                                                      
66 This aspect is emphasised, for instance, by the Bundesgerichtshof (Germany) in its judgment relating to the 

estimation of the illicit gain for the purpose of calculating a fine the Paper Wholesale Cartel (supra 
footnote 58). 


