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ROUNDTABLE ON HORIZONTAL AGREEMENTS IN THE ENVIRONMENTAL CONTEXT 
 

-- Note by the European Union -- 

1. Competition and environment policies as part of the Europe 2020 Strategy 

1. European Union law provides that environmental considerations must be integrated into the 
definition and implementation of the Union policies and activities.1 This applies also to EU competition 
policy which is based on economic criteria. It means for EU Member States and the industry in turn that 
they have to respect competition law in putting in place environmental initiatives. They should not 
establish forms of collaboration, rules or practices that would constitute unjustified obstacles to 
competition.2 

2. The Europe 2020 strategy mentions sustainable growth, promoting a low carbon, resource 
efficient and competitive economy as one of the priorities. For competition policy and environment policy 
the strategy closely continues the Lisbon strategy of 2000 which set the upturn in growth as the central 
policy objective, striving to improve the competitiveness of the European model while maintaining 
prosperity, employment, cohesion and environmental protection. 

3. The Europe 2020 strategy recognises that sustainable growth should be achieved by an efficient 
use of resources with low carbon emissions and at the same time a competitive economy. The efficient use 
of resources and low carbon emissions contributes to a healthy environment which is essential to long term 
prosperity and quality of live. Competitiveness can best be achieved by strong competition, encouraged 
and protected by EU competition policy. 

4. Therefore, the European Commission aims to ensure that competition takes place within a 
framework that maintains high levels of environmental protection. This is also true when horizontal 
agreements in the environmental context are scrutinized under EU competition rules. 

2. Commission's practice with respect to the specific issues raised by the OECD 

2.1  The legal framework 

5. In the EU horizontal agreements in the environment context may be either covered by Article 101 
of the Treaty on the Functioning of the European Union (TFEU) or, for instance in the case of a full 
function joint venture, Council Regulation (EC) No 139/2004 on the control of concentrations between 
undertakings ("Merger Regulation"). 

                                                      
1  See Article 11 of the Treaty on the Functioning of the European Union (TFEU). 
2  See for reference Articles 4 (3) of the Treaty of the European Union, Articles 101-106 TFEU and Council 

Regulation Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations 
between undertakings, Official Journal L 24, 29.01.2004, p. 1-22.  
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6. Article 101 (1) TFEU provides that all agreements between undertakings, decisions by 
associations of undertakings and concerted practices which may affect trade between Member States and 
which have as their object or effect the prevention, restriction or distortion of competition within the 
internal market shall be prohibited. This does not apply according to Article 101 (3) TFEU if four 
cumulative conditions are fulfilled: a) the agreement must contribute to improving the production or 
distribution of goods or contribute to promoting technical or economic progress, b) consumers must 
receive a fair share of the resulting benefits, c) the restrictions must be indispensible to the attainment of 
these objectives, and d) the agreement must not afford the parties the possibility of eliminating competition 
in respect of a substantial part of the common market. 

7. The Merger Regulation provides in Article 2 (3) that a concentration shall be declared 
incompatible with the internal market if it significantly impedes effective competition in the common 
market or a substantial part of it, in particular by creating or strengthening a dominant position. 

8. Both Article 101 TFEU and the Merger Regulation foresee a general test for the assessment of 
agreements or concentrations. Neither Article 101 TFEU nor the Merger Regulation includes rules which 
are specific to the assessment of environmental agreements or concentrations.3 

9. This results from the general principle that EU competition law does not provide for sector-
specific rules. The existing framework allows taking into account the specificities of each sector concerned 
and protect competition to the benefit of the consumer. 

2.2 Guidance on application of competition rules to environmental agreements 

10. In areas that involve environment issues the European Commission is actively enforcing the EU 
competition rules as regards horizontal agreements. The current European Commission guidelines on the 
applicability of Article 101 TFEU to horizontal co-operation agreements ("Horizontal Guidelines")4 
include a separate chapter on environmental agreements. 

11. The Horizontal Guidelines define environmental agreements as agreements by which the parties 
undertake to achieve pollution abatement, as defined in environmental law, or environmental objectives, in 
particular those set out in Article 174 of the Treaty [now Article 191 TFEU]. The target or the measures 
agreed need to be directly linked to the reduction of a pollutant or a type of waste identified as such in 
relevant regulations. Agreements that trigger pollution abatement as a by-product of other measures are not 
included in this definition. 

12. Environmental agreements can be distinguished into various subcategories. Environmental 
agreements may set out standards on the environmental performance of products (inputs or outputs) or 
production processes. Parties may also provide for the common attainment of an environmental target such 
as recycling of certain materials, emission reductions, or the improvement of energy-efficiency. 
Furthermore, in many Member States comprehensive, industry-wide schemes are set up for complying 
with environmental obligations on take-back or recycling. 

13. The Horizontal Guidelines explain then in general terms which agreements may fall or do not fall 
under Article 101 (1) TFEU and which agreements could fulfil the conditions under Article 101 (3) TFEU.  
The only example in the environment chapter deals with standard-setting in the environment sector. 
                                                      
3  See Case C-225/91 Matra v Commission, [1993] ECR I-3203, paragraph 45 confirming that the 

Commission can base its competition decisions on an economic analysis of the facts. 
4  Commission guidelines on the applicability of Article 81 of the EC Treaty to horizontal co-operation 

agreements, OJ C3, 6.1.2001, p.2. 
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14. The European Commission considers that standard setting should be addressed in a wider and 
more comprehensive way including standard setting in the environment sector. Therefore, the new regime 
for the assessment of horizontal cooperation agreements under EU antitrust rules ("The Draft Horizontal 
Guidelines")5 foresees that standardisation in the environment sector is dealt with in the standardisation 
chapter and the current environmental chapter can be removed. 

15. It must be emphasized that the removal of the chapter does not imply any downgrading for the 
assessment of environmental agreements. On the contrary, instead of having a chapter addressing a narrow 
aspect of environmental standards, the Commission clarifies that environmental agreements are to be 
assessed under the relevant chapters of the Draft Horizontal Guidelines, be it in standardisation, research & 
development (R&D), production or commercialisation. 

16. The following example illustrates how environmental standards should be assessed in the 
framework of Article 101 TFEU. 

17. Situation: Almost all producers of washing machines agree, with the encouragement of a public 
body, to no longer manufacture products which do not comply with certain environmental criteria (e.g., 
energy efficiency). Together, the parties hold 90% of the market. The products which will be thus phased 
out of the market account for a significant proportion of total sales. They will be replaced with more 
environmentally friendly, but also more expensive products. Furthermore, the agreement indirectly reduces 
the output of third parties (e.g., electric utilities, suppliers of components incorporated in the products 
phased out). 

18. Analysis: The agreement grants the parties control of individual production and concerns an 
appreciable proportion of their sales and total output, whilst also reducing third parties’ output. Product 
variety, which is partly focused on the environmental characteristics of the product, is reduced and prices 
will probably rise. Therefore, the agreement is likely to give rise to restrictive effects on competition 
within the meaning of Article 101(1) TFEU. The involvement of the public authority is irrelevant for this 
assessment. However, newer, more environmentally friendly products are more technically advanced, 
offering qualitative efficiencies in the form of more washing machine programmes which can be used by 
consumers. Furthermore, there are cost efficiencies for the purchasers of the washing machines resulting 
from lower running costs in the form of reduced consumption of water, electricity and soap. These cost 
efficiencies are realised on markets which are different from the relevant market of the agreement. 
Nevertheless, these efficiencies may be taken into account as the markets on which the restrictive effects 
on competition and the efficiency gains arise are related and the group of consumers affected by the 
restriction and the efficiency gains is substantially the same. The efficiency gains outweigh the restrictive 
effects on competition in the form of increased costs. Other alternatives to the agreement are shown to be 
less certain and less cost-effective in delivering the same net benefits. Various technical means are 
economically available to the parties in order to manufacture washing machines which do comply with the 
environmental characteristics agreed upon and competition will still take place for other product 
characteristics. Therefore, the criteria of Article 101(3) TFEU are fulfilled. 

19. Furthermore, R&D co-operation could have an impact on dynamic product and technology 
markets and the environment. The assessment under Article 101 TFEU may be illustrated with the 
following example: 

20. Situation: Two engineering companies that produce vehicle components agree to set up a JV to 
combine their R&D efforts to improve the production and performance of an existing component. The 
production of this component would also have a positive effect on the environment. Vehicles would 

                                                      
5  http://ec.europa.eu/competition/antitrust/legislation/horizontal.html . 
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consume less fuel and therefore emit less CO2. The companies pool their existing technology licensing 
businesses in this area, but will continue to manufacture and sell the components separately. The two 
companies have market shares in Europe of 15% and 20% on the Original Equipment Manufacturer 
("OEM") product market. There are two other major competitors together with several in-house research 
programmes by large vehicle manufacturers. On the world-wide market for the licensing of technology for 
these products the parties have shares of 20% and 25%, measured in terms of revenue generated, and there 
are two other major technologies. The product life cycle for the component is typically two to three years. 
In each of the last five years one of the major companies has introduced a new version or upgrade. 

21. Analysis: Since neither company’s R&D effort is aimed at a completely new product, the 
markets to consider are those for the existing components and for the licensing of relevant technology. The 
parties’ combined market share on both the OEM market (35%) and, in particular, on the technology 
market (45%) are quite high. However, the parties will continue to manufacture and sell the components 
separately. In addition, there are several competing technologies which are regularly improved. Moreover, 
the vehicle manufacturers, who do not currently licence their technology, are also potential entrants on the 
technology market and thus constrain the ability of the parties to profitably raise price. To the extent that 
the JV restricts competition within the meaning of Article 101(1) TFEU, which appears to be unlikely, it is 
likely that it would, in any event, fulfil the criteria of Article 101(3) TFEU. For the assessment of Article 
101 (3) TFEU it would be necessary to take into account that consumers will benefit from a lower 
consumption of fuel. 

22. The two examples show that environmental aspects (e.g. reduced consumption of water, 
electricity and soap; reduced consumption of fuel leading to less emissions of CO2) can be taken into 
account for the analysis of agreements under Article 101 TFEU, if they can be subsumed under one or 
more of the criteria which are set out in Article 101 (3) TFEU. This allows preserving competition in a 
market which is influenced by environmental goals and targets. 

2.3  Waste management 

23. New markets for waste management and recycling have emerged following environment policy 
initiatives at the EU level. The EU adopted Directives for the areas of packaging waste ("Packaging 
Directive")6 and electrical and electronic waste ("WEEE Directive")7 and end-of life vehicles ("ELV 
Directive)"8 and batteries9. 

24. The Packaging and ELV Directives stipulate that EU Member States shall ensure that collection 
systems are set up to fulfil the environmental obligations. As a result for example in the packaging waste 
management in a number of Member States the obliged companies cooperate in systems of some form in 
order to establish a system for the management of packaging waste and discharge their individual 
packaging waste management obligations. Most of these systems are non-profit legal entities. Shareholders 

                                                      
6  European Parliament and Council Directive 94/62/EC of 20 December 1994 on packaging and packaging 

waste, OJ L 365/10, 31.12.1994. This Directive was amended by the Directive 2004/12/EC of the 
European Parliament and Council of 11 February 2004, OJ 2004 L 47/26. 

7  Directive 2002/96/EC of the European Parliament and of the Council of 27 January 2003 on waste 
electrical and electronic equipment, OJ 2003 L 37/24. 

8  Directive 2002/53/EC of the European Parliament and of the Council of 18 September 2000 on end-of-life 
vehicles, OJ 2000 L 269/34. 

9  Directive 2006/66/EC of the European Parliament and of the Council of 6 September 2006 on batteries and 
accumulators and waste batteries and accumulators and repealing Directive 91/157/EEC, OJ L 266/1, 
26.9.2006. 
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are often the obliged companies. In the case of ELV similar cooperation systems may arise. Also the 
WEEE Directive provides that EEE producers may, inter alia, set up systems on a collective basis to fulfil 
their collection treatment, and recovery obligations. These types of cooperation arrangements may give rise 
to competition concerns. It is important to note in this respect that the fact that the Packaging, EVL and 
WEEE Directives envisage the possibility of systems, including collective systems, does not in itself 
prejudge their legality under the EU competition rules. Collective and comprehensive systems will have to 
be analyzed under the EU competition rules, in particular Articles 101 and 102 TFEU. 

25. Collection/recycling agreements may relate to and have effects on two markets: (i) the markets 
for collection services potentially covering the good in question (effects of bundling demand and foreclosure) 
and (ii) the market on which the parties are active as producers or distributors (spill over effects). 

26. In the markets for collection services, competition concerns may arise due to bundling of demand 
for collection and sorting services leading to foreclosure effects. As a general principle, competition 
between several waste management systems should be possible. If collective systems are created, it is 
essential to ensure that they do not lead to unjustified restrictions of competition in the markets concerned. 
The bundling of demand limits the choice of collection/sorting and recycling companies to enter into a 
contract with a collective system. In case of a de facto or de iure monopoly of the system the producers 
have only a single system with which they can enter into an agreement to get discharged from the 
obligation from their packaging waste management obligation. 

27. The Commission addressed the negative effects which could arise from bundling of demand in 
the DSD10 and ARA11 cases. In these decisions the Commission found that contracts between a collective 
system and the collectors should be of limited duration and there should be a transparent, objective and 
non-discriminatory tender procedure ("competition for the market"). The line taken in these cases is that 
duration of no more than three years for household packaging waste collected for a dominant system is 
reasonable and economically justified. In addition both DSD and ARA also undertook not to impose 
exclusivity clauses on their collectors. 

28. One of the particularities of the markets for collection and sorting of packaging waste at 
households is that duplication of the existing collection infrastructure can be difficult in practice. It would 
be inconvenient for households to use different bins for different collection systems for the same material. 
Therefore, the Commission imposed in the DSD and ARA decisions as a condition that DSD and ARA 
could not prevent their collectors from opening their facilities for competitors of DSD or ARA.  

29. The obliged companies may be competitors in the market for the packaged products or car 
manufacturing/car imports or manufacturing and sales of electrical and electronic equipment. The 
cooperation to fulfil the obligations under the respective waste management directives may therefore have 
spill over effects in the market for those products. The cooperation may lead to commonality of costs as 
regards the products through uniform costs of collection and recovery. The Commission found in the 
VOTOB12 case that a waste management agreement by six tank storage operators that was financed by a 
fixed fee constituted a restriction of competition since the fixed fee harmonised the costs and thus excluded 
competition on an important price component. In the case of packaging, the cost of the collection and 
recovery normally represents only a small part of the total costs of the products. However, there are 
variations depending on the competition in the market and therefore the issue needs to be assessed on a 
case-by-case basis.  

                                                      
10  Commission decision of 17 September 2001, DSD, OJ 2001 L 319/1. 
11  Commission decision of 16 October 2003, ARA, ARGEV, ARO, OJ 2004 L 75/59. 
12  VOTOB, see the 22nd Commission Report on Competition Policy [1992], at paragraphs 177 et seq. 
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30. To the extent that the cooperation on waste management would be used by the participants to 
exchange sensitive information or to fix or align prices of the packaged products, Article 101 TFEU would 
be violated. It would not seem justified that a hard core cartel should benefit from a more lenient treatment 
only because it relates to environment. The same argument could be made for other policy areas as e.g. 
social policy or culture. This would inevitably lead to an erosion of the prohibition of cartels which is a 
central element to protect competition for the benefits of the consumers. 

2.4  Mergers 

31. Merger control is applicable to a horizontal agreement in the environment context if it constitutes 
a concentration and falls within the scope of the Merger Regulation. The Commission has to examine as 
for any other concentration notified under the Merger Regulation whether the concentration leads to a 
significant impediment of effective competition, in particular by creating or strengthening a dominant 
position in the internal market. The Merger Regulation does not foresee an analysis on non-competition 
grounds.  

32. As the same test is applied for concentrations with and without environment context, the decision 
making practice does not show specificities. This can be seen for instance in the merger case 
COMP/M.5575 ORBEO/PARTS OF ONECARBON which concerned consultancy and assistance services 
to greenhouse gas emission reduction project developers and trading emission reduction credits issued by 
greenhouse gas emission reduction projects. The concentration was cleared under the simplified procedure 
as it did not lead to a significant impediment of effective competition and therefore did not raise 
competition concerns. 

3.  Conclusion  

33. The Commission acknowledges the need to set environmental targets and maintain a high level of 
environmental protection. This does not relieve the Commission from the task to enforce competition in 
those markets which are shaped or influenced by the environmental context. For the competition analysis 
environmental factors are taken into account to the extent that they can be subsumed under the existing 
criteria of the EU competition rules. There is not need to adapt these legal standards for agreements in the 
environment context. 


