
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
For Official Use DAF/COMP/WP3/WD(2010)16
  
Organisation de Coopération et de Développement Économiques   
Organisation for Economic Co-operation and Development  20-Jan-2010 
___________________________________________________________________________________________

English - Or. English 
DIRECTORATE FOR FINANCIAL AND ENTERPRISE AFFAIRS 
COMPETITION COMMITTEE 
 

 
 
  
 

Working Party No. 3 on Co-operation and Enforcement 

ROUNDTABLE ON PROCEDURAL FAIRNESS:  TRANSPARENCY ISSUES IN CIVIL AND 
ADMINISTRATIVE PROCEEDINGS 
 
-- European Union -- 
 
 
 

16 February 2010 
 

 

The attached document is submitted to Working Party No. 3 of the Competition Committee FOR DISCUSSION 
under item III of the agenda at its forthcoming meeting on 16 February 2010. 
 

 

Please contact Mr. Antonio Capobianco if you have any questions regarding this document [phone 
number:  +33 1 45 24 98 08 -- E-mail address:  antonio.capobianco@oecd.org]. 
 
 

JT03277225 
 

Document complet disponible sur OLIS dans son format d'origine 
Complete document available on OLIS in its original format 
 

D
A

F/C
O

M
P/W

P3/W
D

(2010)16 
For O

fficial U
se 

E
nglish - O

r. E
nglish

 



DAF/COMP/WP3/WD(2010)16 

 2

1.  General Introduction 

1. The European Commission (hereafter, the “Commission”) considers it vital to ensure procedural 
fairness and transparency in the enforcement of competition law. Companies must not only be able to 
ensure that their practices are in conformity with the applicable laws in those jurisdictions where they 
operate; they must also be able to correctly understand the procedures and the statutory or other legal 
authority under which they are taking place and must be adequately and timely informed of the allegations 
being made in such proceedings, in order to be able to properly defend themselves.   

2. If due process were not ensured, the risk of enforcing wrongly and unfairly would undermine 
procedures and risk harming companies and ultimately consumers. This would be contrary not only to the 
rights of these companies, but also to the objective of making markets work better for businesses and 
consumers.  

3. The Commission has therefore consistently given high priority to due process and fairness in 
antitrust and merger proceedings. The purpose of this note is to briefly set out the general framework that 
governs the EU administrative enforcement system, to explain the rights of defence and the safeguards in-
bred in the system, to describe recent efforts to improve transparency and predictability in Commission 
competition proceedings and then to examine the specific issues raised in the OECD Competition 
Committee. 

2.  The EU administrative enforcement system of competition law 

4. Before examining the main issues concerning procedural fairness, transparency and, more 
generally, the rights of the parties that are the target of enforcement proceedings under EU competition 
law1 (i.e., undertakings subject to either proceedings under Articles 101 and/or 102 TFEU2 or to the 
obligation to notify a concentration to the Commission pursuant to the EC Merger Regulation3), it is 
important to understand the general framework that governs the EU administrative enforcement system of 
competition law.   

5. As regards the enforcement of Articles 101 and 102 TFEU, in the legal system of the European 
Union, the Commission, which is an administrative authority, investigates potential infringements of the 
competition rules and adopts binding decisions (including the imposition of fines). These decisions are 
subject to judicial review, on all points of fact and law, including unlimited review of the evidence, of the 
factual findings derived there from and of the legal qualification of the evidence. With regard to the fines 
imposed by the Commission, the Court may annul them or increase or reduce their amount. And this 
system is not unique. In Europe, the majority of EU Member States have opted for similar administrative 
systems. 

6. The legal system of the European Union, as described above, is fully compatible with the 
requirements of the European Convention of Human Rights (hereafter "ECHR"). First, for decades the 
Courts of the European Union have found Commission action compatible with fundamental rights, as 
common constitutional principles of the Member States. Second, the alleged combination of roles by the 
                                                      
1  Hence, this Note does not explicitly refer to rights of third parties, complainants or other involved parties.  
2  Treaty on the Functioning of the European Union, entered into force on 1 December 2009. Articles 81 and 

82 of the EC Treaty have thus become Articles 101 and 102 respectively of the TFEU. The two sets of 
provisions are in substance identical. 

3  Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between 
undertakings (OJ L 24, 29.1.2004, p. 1). 
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Commission (as “investigator”, “prosecutor” and “judge”)4 has been challenged in the cases Enso 
Española5, Aristrain, and most recently Lafarge. In Lafarge the General Court (formerly the Court of First 
Instance) examined carefully the question and came to the conclusion that the Commission is not a court 
and that the system of the European Union is compatible with the requirements of protection of 
fundamental rights6. In Aristrain, the General Court specifically rejected the argument that the scope of 
review by the Courts of the European Union did not comply with standards set out by the case law of the 
ECHR7.  

7. With regards to merger control, the EC Merger Regulation also provides for a regime of 
administrative enforcement, with an agency (the Commission) vested with exclusive jurisdiction to review 
concentrations of a Community dimension8, subject to the control of the Courts of the European Union. 
The said Regulation institutes a «one-stop shop» system, based on the principle of ex-ante administrative 
authorisation: companies must notify to the Commission their intended mergers and acquisitions (prior 
notification of concentrations)9 and must not implement them before they have been authorised («stand-
still clause»)10.  

8. The Commission has to decide whether or not a notified concentration would significantly 
impede effective competition, in the common market or in a substantial part of it, in particular as a result of 
the creation or strengthening of a dominant position, and thus authorize it (eventually with the 
commitments offered by the parties) or prohibit it11. Unlike proceedings under Articles 101 and 102 TFEU, 
where the Commission may decide not to pursue an alleged infringement – for a variety of reasons, which 
may include the lack of evidence necessary to prove an infringement and to rebut the principle of the 
presumption of innocence-, in a merger case, the Commission is bound to adopt a decision on the proposed 
merger, on the basis on available evidence12. The European Court of Justice concluded in that regard its 
Bertelsmann judgment that the Commission is, in principle, required to either approve or prohibit a notified 
concentration "in accordance with its assessment of the economic outcome attributable to the 
concentration which is most likely to ensue"13. There is no presumption of legality in the EC merger 

                                                      
4  These terms are not perfectly accurate to qualify the roles of an administrative authority. 
5  Judgment of the Court of First Instance of 14 mai 1998, Enso Española SA v. Commission, Case T-348/94, 

[1998] ECR p. II-1875, p.55-65 

6  Judgment of the Court of First Instance of 8 July 2008, Lafarge SA v Commission, Case T-54/03, [2008] 
ECR p. II-120  pts. 36 to 47  

7  Judgment of the Court of First Instance of 11 March 1999, Aristrain v Commission, Case T-154/94, [1999] 
ECR p. II-645, points 30 to 41. 

8  Those concentrations that met the turnover thresholds of Article 1(2) and (3)  of the EC Merger Regulation 
or that are referred to the Commission by Member States pursuant to Articles 4(5) and 22 thereof.  

9  Article 4 of the EC Merger Regulation. 
10  Article 7 of the EC Merger Regulation.  
11  Article 2(2) and (3) of the EC Merger Regulation.  
12 Admittedly, as Article 10, paragraph 6, of the EC Merger Regulation provides that a notified concentration 

is to be deemed compatible with the common market where the Commission has not taken a decision on 
the compatibility of that concentration within the prescribed period. As the European Court of Justice has 
pointed out, this “is, however, an exception to the general scheme of the Regulation, which is laid down in 
particular in Articles 6(1) and 8(1), according to which the Commission is to rule expressly on the 
concentrations which are notified to it” (C-413/06 P Bertelsmann and Sony Corporation of America / 
Independent Music Publishers and Labels Association (Impala), [2008] I-4951paragraph 49). 

13 Case Bertelsmann and Sony / Impala, cited above, paragraph 52 (emphasis added). 
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control regime (needless to say, there is no presumption of illegality either) and, therefore the standards of 
proof for decisions approving a concentration, on the one hand, and decisions prohibiting a concentration, 
on the other, are the same (the test is thus symmetrical).  

9. In sum, it is the Commission that authorises or prohibits the mergers notified to it. As already 
mentioned, the Commission's merger decisions are subject as well, in any event, to review by the Courts of 
the European Union14. As in the case of antitrust, the Courts of the European Union fully review the 
findings of facts (i.e. their accuracy) and the Commission's application of the law (i.e. the absence of an 
error in law), but do recognize a margin of appreciation to the Commission with regard to complex 
economic assessments15. 

3.  Respect of rights of defence in the Community system  

10. The protection of rights of defence in Commission investigations and procedures is not only a 
requirement under the regulatory framework and the case-law of the Community Courts. It is, as set out 
above, also an essential priority for the Commission. 

11. As regards antitrust, the Commission has to respect the presumption of innocence and has 
therefore the burden of proving the infringement (not for the applicability of Article 101, 
paragraph 3 TFEU)16. In the investigation, undertakings can not be compelled to incriminate themselves 
but they have no absolute right of silence17. The Commission is obliged to indicate the purpose of the 
investigation already during the investigation18. 

12. Once the Commission has reached the preliminary conclusion that there is an infringement, it 
issues a statement of objections (hereafter "SO")19 which must contain all the objections raised against the 
undertaking. Within the set time limit (which can be extended by the Hearing Officer)20 the undertakings 
can reply in writing to the SO. In addition, they can request an oral hearing, which will be presided by an 
independent official, the Hearing Officer21. To prepare their written and oral defence, undertakings have 
the right of access to the file (the complete file, with the exception of business secrets, internal 
Commission documents and “other” confidential information such as the names of informants)22. The oral 
hearings are not public. 

                                                      
14  See, in that regard, Article 21(2) of the EC Merger Regulation.  
15  See, e.g., Case T-87/05 Energias de Portugal (EDP) v Commission ECR [2005] II-3745, paragraph 151.  
16  Article 2 of Council Regulation (EC) No 1/2003, OJ L 1, of 4 January 2003, p. 1 
17  Judgments of the Court of 18 October 1989, Orkem v Commission, Case 374/87, [1989] ECR p. 3283. and 

of the Court of Fits Instance of of 20 February 2001, Mannesmannröhren-Werke AG v Commission, Case 
T-112/98, [2001] ECR, p. II-729. 

18  Judgment of the Court of First Instance, AC-Treuhand AG v Commission, Case T-99/04, [2008] ECR p. II-
1501, point 51 to 56. 

19  Article 27, paragraph 1 of Council Regulation (EC) No 1/2003, OJ L 1, of 4 January 2003, p. 1 
20  Article 10 of the Mandate of the Hearing Officer (Commission Decision 2001/462 of 23 May 2001 on the 

terms of reference of Hearing Officers in certain competition proceedings, OJ L 162, of 19 June 2001, 
p.21.) 

21  Article 4 of the Mandate of the Hearing Officer. 
22  Commission Notice on the rules for access to the Commission file in cases pursuant to Articles 81 and 82 

of the EC Treaty, Articles 53, 54 and 57 of the EEA Agreement and Council Regulation (EC) No 
139/2004, OJ C 325, of 22 December 2005, p. 7. 
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13. Thereafter the Commission prepares a draft decision, on which the Advisory Committee (which 
is composed of experts from the EU national competition authorities) is consulted, and finally the College 
of Commissioners adopts the administrative decision which is subject to legal review by the Courts of the 
European Union. 

14. As mentioned already above, the Courts of the European Union have explicitly confirmed the 
compatibility of the system with the fundamental rights requirements. 

15. Similarly, in the area of merger control, the burden of proof lies with the Commission to 
demonstrate that an operation should be prohibited or cleared. It is, in effect, for the Commission to find 
that a notified concentration does or does not raise serious doubts as to its compatibility with the common 
market and, in the first case, to ultimately conclude (after a two-phase procedure) whether the legal test of 
compatibility or incompatibility is satisfied23. In any event, the burden of proof shifts from the Commission 
to the notifying parties when efficiencies are claimed24. 

16. The EU merger procedures also provide for strict procedural safeguards in order to guarantee the 
respect of the rights of the defence of the undertakings concerned. In particular, before adopting a decision 
prohibiting a concentration, the Commission has, first, to open proceedings with a motivated decision and, 
subsequently, make known its objections to the notifying parties by way of a SO, give them access to the 
file, allow them to reply in writing and offer them the possibility of an oral hearing25. The process for the 
adoption of a prohibition decision is similar to the one described above (consultation to the Advisory 
Committee and adoption of the decision by the College of Commissioners). The undertakings concerned 
have the opportunity, at every stage of the procedure up to the consultation of the Advisory Committee, of 
making known their views on the objections against them. Finally, it shall be observed that the Hearing 
Officer plays an important role as well in merger procedures.  

4.  Safeguards in-bred in the system 

17. In order to ensure that all relevant views and evidence are properly taken into account before a 
final decision is adopted, and that the assessment proposed by the case team is sound, there exist a number 
of safeguards in the decision-making process, that counter any suggestion of institutional bias. They are of 
different nature and operate at different stages of the decision-making process. These safeguards apply 
generally to antitrust and merger control proceedings. Moreover, it shall be observed that decisions 
pursuant to Articles 101 and 102 TFEU and decisions prohibiting a merger are taken by the College of 
Commissioners. Finally, as it has been mentioned, decisions adopted by the Commission are subject to 
legal review by the Court of Justice of the European Union. 

                                                      
23  See Articles 6, 8 and 2 of the EC Merger Regulation.  
24 In particular, it is incumbent upon the latter to provide, in due time, all the relevant information necessary 

to demonstrate that the claimed efficiencies are merger-specific and likely to be realised and to show to 
what extent the efficiencies are likely to counteract any adverse effects on competition that might otherwise 
result from the merger, and therefore benefit consumers (Guidelines on the assessment of horizontal 
mergers under the Council Regulation on the control of concentrations between undertakings (OJ C 31 of 
05/02/2004, p. 5), paragraph 87). 

25  Articles 6(1)(c) and 18 of the EC Merger Regulation. See as well Commission Regulation (EC) No 
802/2004 implementing Council Regulation (EC) No 139/2004 on the control of concentrations between 
undertakings (OJ L 133, 30.4.2004, p. 1). 
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4.1  Safeguards 

4.1.1  Chief Economist 

18. The Chief Economist assists in evaluating the economic impact of the Commission’s actions in 
the competition field, and provides guidance on methodological issues of economics and econometrics in 
the application of EU competition rules. The Chief Economist and his team contribute to individual 
competition cases as appropriate, in particular in cases involving complex economic issues and quantitative 
analysis. He/she reports independently to the Director-General of DG Competition and provides 
independent advice to the Commissioner responsible for Competition on cases or policy issues which 
he/she has followed.  

4.1.2  Peer Review  

19. The Peer Review panels are set up by DG Competition, in agreement with the Commissioner 
responsible for Competition, in complex merger and antitrust cases in order to provide a "fresh pair of 
eyes", checking the factual, legal and economic basis of cases and procedural issues and coherence. The 
aim of the Peer Review Panel is to have an open discussion on the line proposed by the case team. The 
Panel can either identify areas where further work is necessary; identify objections that should be dropped; 
recommend that the case is not pursued further; or recommend that the case team continue with the case on 
an unchanged basis. The organisation of the panel and the members of the Peer Review team are not made 
public and the peer review of a case does not involve in any way the parties subject to the proceedings or 
any third party. 

4.1.3  The Hearing Officer 

20. The Hearing Officers ensure that the right to be heard is safeguarded26. The Hearing Officers 
carry out their tasks in full independence of DG Competition, and disputes arising between the latter and 
any party subject to the proceedings can be brought before the Hearing Officers for resolution.   

21. In addition to dispute resolution, the Hearing Officer is directly involved in certain parts of 
antitrust and merger proceedings, including in particular the organisation and conduct of the oral hearing, if 
one is held. After the oral hearing, and taking into account the parties' written replies to the SO, the 
Hearing Officer reports to the Commissioner responsible for Competition on the hearing and the 
conclusions to be drawn from it. Moreover, prior to a final decision being taken by the College of 
Commissioners, the Hearing Officer informs it whether any procedural issues of significance have arisen 
and, in particular, whether the right to be heard has been respected during the administrative proceedings. 
The final report is sent to the parties subject to the proceedings, together with the Commission's final 
decision, and is published in the Official Journal of the European Union. 

4.1.4  The Legal Service and other associated Commission services 

22. The Commission Legal Service, which is attached directly to the President of the Commission, 
advises the College on the legality of each draft decision and is involved at key steps in the investigation. 
This is in practice an important safeguard that is sometimes not given much attention in the public debate. 
Other Commission services are consulted during the proceedings. 

                                                      
26  Commission Decision of 23.05.2001 on the terms of reference of hearing officers in certain competition 

proceedings, OJ L 162 19.06.2001, p.21. 
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4.1.5  Advisory Committee 

23. The consultation of the Advisory Committee provides a valuable opportunity for the Commission 
to discuss its draft decisions with experts from the competition authorities of the Member States in a 
confidential and dedicated forum prior to its decisions being adopted. This contributes to improving the 
quality of the decisions adopted by the Commission. To ensure that the members of the Advisory 
Committee have full knowledge of the facts and law of the draft decision on which they are consulted, they 
receive, and have access to, the most important documents and other existing documents necessary for the 
assessment of a case and have the right to take part in the oral hearing.27  

4.2  Adoption of the decision by the College of Commissioners 

24. Decisions about the application of Articles 101 and 102 TFEU are taken by the College of 
Commissioners, upon the proposal of the Commissioner responsible for competition policy. In the merger 
field, decisions declaring the notified operation incompatible with the common market (and, in general, 
final decisions on substance adopted after the initiation of proceedings)28 are adopted as well by the 
College of Commissioners. 

25. By virtue of the Treaty on the Functioning of the European Union, Commissioners shall "refrain 
from any action incompatible with their duties". Each Member State has undertaken to respect this 
principle and not to seek to influence the members of Commission in the performance of their tasks.29 

4.3  Judicial review 

26. In accordance with Article 263 TFEU, the decisions adopted by the Commission are subject to 
legal review by the Court of Justice of the European Union, namely the General Court and the Court of 
Justice. It follows from established case law that the Courts undertake a comprehensive review of the 
question as to whether or not the conditions for the application of the competition rules are met. As the 
General Court has stated, when it reviews the legality of a decision finding an infringement of Article 
101(1) or 102 TFEU, the applicants may call upon it "to undertake an exhaustive review of both the 
Commission's substantive findings of facts and its legal appraisal of these facts."30. With regard to the 
review of complex economic and technical appraisals made by the Commission, the Court of Justice of the 
European Union will assess whether the relevant rules on procedure and on stating reasons have been 
complied with, whether the facts have been accurately stated and whether there has been any manifest error 
of assessment or a misuse of powers.31 The same standards apply as well to the review of merger decisions 
(see above).  

                                                      
27  Article 11(2) of Regulation 1/2003 and Article 14(3) of  Commission Regulation (EC) No 773/2004 of 7 

April 2004 relating to the conduct of proceedings by the Commission pursuant to Articles 81 and 82 of the 
EC Treaty (OJ L 123, 27.4.2004, p. 18), as amended by Commission Regulation (EC) No 622/2008 of 30 
June 2008 amending Regulation (EC) No 773/2004, as regards the conduct of settlement procedures in 
cartel cases (OJ L 171, 1.7.2008, p. 3). 

28  Decisions adopted pursuant to Article 8 of the EC Merger Regulation.  
29  Article 245 TFEU. 
30  See Joined Cases T-25/95 etc Cimenteries CBR and Others v Commission [2000] ECR II-508, para 719. 
31  Case T-201/04 Microsoft v Commission [2007] ECR II-3601, points 87 -89. 
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27. Moreover, by virtue of Article 31 of Regulation 1/2003, the Court of Justice of the European 
Union may annul, reduce or increase the fine or periodic penalty payment imposed by the Commission.32 

5.  Best Practices In competition proceedings aimed at improving transparency and 
predictability 

5.1  Best Practices relating to merger proceedings  

28. In January 2004, DG Competition adopted Best Practices on the conduct of EC merger 
proceedings, with the aim of providing guidance for interested parties on the day-to-day enforcement of the 
EC Merger Regulation. These Best Practices were notably intended to foster and build upon a spirit of co-
operation and better understanding between DG Competition and the legal and business community.  

29. The Merger Best Practices have undoubtedly increased understanding of the merger investigation 
process and thereby have further enhance the efficiency of investigations and ensured a high degree of 
transparency and predictability of the review process. These Best Practices cover proceedings from the 
initial pre-notification contacts to the eventual remedies discussions and the adoption of the decision. 

30. Furthermore, the Commission has published Model Texts for Divestiture Commitments and for 
Trustee Mandates under the EC Merger Regulation, designed to serve as best practice guidelines for 
notifying parties submitting commitments in merger proceedings. Through the use of these standardised 
models, the merging parties and the Commission are somewhat relieved of the heavy demands – both in 
terms of time and resources – that would otherwise be required to negotiate the standard terms and 
provisions for commitments and trustee mandates under tight time constraints. The use of these models, 
thus, expedites the proceedings and allows the merging parties to concentrate more on the actual substance 
and implementation of the commitments. 

5.2  Best practices relating to antitrust proceedings 

31. In order to further enhance the transparency and the predictability of Commission antitrust 
proceedings, detailed explanations concerning how European Commission antitrust procedures work in 
practice have been published very recently, on 6th January 2010, by DG Competition and the Hearing 
Officers on the Europa website. 

32. The explanations are outlined in three documents, namely Best Practices for antitrust 
proceedings, Best Practices for the submission of economic evidence (both in antitrust and merger 
proceedings) and Guidance on the role of the Hearing Officers in the context of antitrust proceedings. The 
documents will make it easier for companies under investigation to understand how the investigation will 
proceed, what they can expect from the Commission and what the Commission will expect from them.  

33. The documents will be applied by the Commission provisionally as from their publication, but 
stakeholders have been invited to submit comments on the documents with a view to adjusting them in the 
light of comments from interested parties. 

                                                      
32  Article 261 TFEU and Article 31 of Regulation 1/2003. A similar provision exists for decisions imposing 

fines in merger proceedings (see Article 16 of the EC Merger Regulation), for instance for supplying 
incorrect or misleading information or for violation of the obligation to notify or of the stand-still clause 
(Articles 14 and 15 of the EC Merger Regulation). 
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5.2.1 Best Practices in antitrust proceedings 

34. The Best Practices in antitrust proceedings takes the reader through the A-Z of antitrust 
proceedings, starting with how the Commission decides whether to give priority to a certain case and 
ending with potential adoption of a decision. The aim of the Best Practices is to further improve procedures 
by enhancing transparency, while at the same time ensuring the efficiency of the Commission's 
investigations. Important areas where the Commission will amend its procedures include: 

• earlier opening of formal proceedings, as soon as the initial assessment phase has been concluded 

• offering state of play meetings to the parties at key points of the proceedings 

• disclosing key submissions, including giving early access to the complaint, so that parties can 
already express their views in the investigative phase 

• publicly announcing the opening and closure of procedures, as well as when Statement of 
Objections have been sent 

• providing guidance on how the new instrument of commitment procedures is used in practice. 

5.2.2 Hearing Officers' Guidance Paper 

35. The aim of the Guidance is to make their role more transparent. The Paper not only sets out the 
various tasks of the Hearing Officers as established in their mandates but also outlines how they are usually 
carried out. It furthermore explains how companies can make best use of an Oral Hearing. Additionally, it 
provides companies subject to investigations, complainants and other third parties with a manual of when 
they can turn to the Hearing Officers to ensure due process is ensured. Finally, the Paper explains the 
reporting obligations and the advisory role of Hearing Officers towards the Competition Commissioner, 
the College of Commissioners and the addressees of Commission decisions.  

5.2.3 Best Practices on submission of economic evidence 

36. Considering the increasing importance of economics in complex cases, DG Competition often 
makes requests for information asking for substantial economic data (for example used in econometric 
analysis) during its investigations. Parties also often submit arguments based on complex economic 
theories on their own initiative. In order to streamline the submission of such economic evidence, the Best 
Practices on economic evidence outline the criteria which these submissions should fulfil. It also explains 
the practice of DG Competition case teams and the Chief Economist when interacting with parties which 
submit economic evidence. 
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6.  Commission's practice with respect to the specific issues raised by the OECD 

6.1  Transparency with respect to the substantive legal standards; agency policies, practices and 
procedures 

6.1.1 Antitrust 

37. Proceedings concerning the application of Articles 101 and 102 TFEU are in particular regulated 
by Regulation 1/2003 and the Implementing Regulation. The Notices on access to file33 and handling of 
complaints34, as well as the Hearing Officers' Mandate35, also contain numerous provisions that are 
relevant for the conduct of proceedings. Moreover, as mentioned above, the Best Practices for antitrust 
proceedings, Best Practices for the submission of economic evidence (both in antitrust and merger 
proceedings) and Guidance on the role of the Hearing Officers in the context of antitrust proceedings have 
been published on DG Competition's website recently. 

6.1.2 Mergers 

38. As mentioned above, the substantive legal standard in proceedings under the Merger Regulation 
is set out in the Regulation itself, notably in Article 2(2) and (3): the Commission has to ascertain whether 
or not a notified concentration would significantly impede effective competition, in the common market or 
in a substantial part of it, in particular as a result of the creation or strengthening of a dominant position.  

39. EC Merger control proceedings are regulated not only by the EC Merger Regulation and its 
Implementing Regulation, but by a comprehensive body of Notices (covering, inter alia, jurisdictional 
aspects36, procedural rules37, substantive assessment38, remedies39, etc.), Best Practice Guidelines and 
Model and Standard Texts40. 

                                                      
33  Commission Notice on the rules for access to the Commission file in cases pursuant to Articles 81 and 82 

of the EC Treaty, Articles 53, 54 and 57 of the EEA Agreement and Council Regulation (EC) No 139/2004 
(OJ C 325, 22.12.2005, p. 7). 

34  Commission Notice on the handling of complaints by the Commission under Articles 81 and 82 of the EC 
Treaty (OJ C 101, 27.4.2004, p. 65). 

35  Commission Decision of 23 May 2001 on the terms and reference of hearing officers in certain competition 
proceedings, OJ L 19.6.2001, p. 162. 

36  Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the 
control of concentrations between undertakings, OJ C 95, 16 April 2008, p.1. 

37  Commission Notice on a simplified procedure for treatment of certain concentrations under Council 
Regulation (EC) No 139/2004, OJ C 56, 5 March 2005, p. 32. Commission Notice on case referral in 
respect of concentrations, OJ C 56, 5 March 2005, p. 2. 

38  Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of 
concentrations between undertakings, OJ C 31, 5 February 2004, p. 5. Guidelines on the assessment of 
non-horizontal mergers under the Council Regulation on the control of concentrations between 
undertakings, OJ C 265, 18 October 2008, p. 6. 

39  Commission Notice on remedies acceptable under Council Regulation (EC) No 139/2004 and under 
Commission Regulation (EC) No 802/2004, OJ C 267, 22 October 2008, p. 1. 

40  See above.  
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6.2  Meetings at key points of the investigation 

6.2.1 Antitrust 

40. During the investigative phase, DG Competition may hold informal meetings with the parties 
subject to the proceedings. Similarly, DG Competition will normally offer State of Play meetings at several 
key stages of the case. These correspond, in principle, to the following events: (1) Shortly after the opening 
of proceedings; (2) At a sufficiently advanced stage in the investigation; and (3) in case a Statement of 
Objections is issued, the parties will also be offered a State of Play meeting after their reply to such 
Statement of Objections or after the Oral Hearing.  

41. State of play meetings do not exclude discussions between the parties and DG Competition on 
substance or on timing issues on other occasions throughout the procedure as appropriate.  

42. Although State of Play meetings would normally not take place in the context of cartel 
proceedings, meetings with senior management may also be arranged with the parties in cartel proceedings 
in order to, when appropriate, discuss important issues related to their case.  

43. In addition to bilateral meetings, DG Competition may exceptionally also decide to invite all 
parties involved to so called "triangular meetings", i.e. a meeting involving all the parties involved in a 
particular investigation, if it is desirable in the interest of the fact-finding investigation, to hear the views of 
all parties in a single meeting. 

6.2.2 Mergers 

44. In merger proceedings, notifying parties are normally in constant contact with the Commission 
services, starting with the pre-notification contacts (even in seemingly non-problematic cases) and 
culminating, if need be, in remedies discussions. Indeed, the Commission endeavours to give all parties 
involved in the proceeding ample opportunity for open and frank discussions and to make their points of 
view known throughout the procedure.  

45. In particular, State of Play meetings are offered to the notifying parties at the following five 
different points in the Phase I and Phase II procedure: (1) where it appears that "serious doubts" within the 
meaning of Article 6(1)(c) of the EC Merger Regulation are likely to be present; (2) within 2 weeks 
following the adoption of the Article 6(1)(c) decision, initiating proceedings; (3) before the issuing of a 
Statement of Objections; (4) following the reply to the SO and the Oral Hearing; and (5) before the 
Advisory Committee meets.  

46. Triangular meetings, as described above, are also possible although seldom used. 

6.3  Information about the facts, economic theories and legal doctrines relevant to the allegations 

6.3.1 Antitrust 

47. Before adopting a decision adverse to the interests of the addressees, in particular, a decision 
finding an infringement of Article 101 and 102 TFEU and ordering its termination (Article 7 of Regulation 
1/2003) and/or imposing fines (Article 23), the Commission gives the parties subject to the proceedings the 
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opportunity to be heard on the matters to which the Commission has objected41. The Commission adopts a 
Statement of Objections and notifies it to each of the parties subject to the proceedings. 

48. The SO sets out the preliminary position of the Commission regarding the alleged infringement 
of Articles 101 and/or 102 TFEU, after its in-depth investigation. Its purpose is to inform the parties 
concerned of the objections raised against them with a view to enabling them to exercise their rights of 
defence in writing and orally (at the hearing). It thus constitutes an essential procedural safeguard which 
ensures that the right to be heard is observed. The undertakings concerned shall be provided with all the 
information they need to defend themselves effectively and to comment on the allegations made against 
them.  

49. The SO shall also clearly indicate whether the Commission intends to impose fines on the 
undertakings at the end of the procedure (Article 23 of Regulation 1/2003). In these cases, the SO will refer 
to the relevant principles laid down in the Guidelines on setting fines.42 In the SO the Commission shall 
indicate the essential facts and matters of law which may result in the imposition of a fine, such as the 
duration and gravity of the infringement and that the infringement was committed intentionally or by 
negligence. To the extent possible, the SO will also mention the facts that may give rise to aggravating and 
attenuating circumstances. Although there is no legal obligation in that regard, the parties will be invited to 
comment on all elements of importance for any subsequent calculation of fines, should the objections be 
upheld, including the relevant sales figures to be taken into account.   

50. If the Commission intends to impose remedies on the parties, the SO shall indicate the envisaged 
remedies that may be necessary to bring the infringement effectively to an end. The information given 
should be sufficiently detailed to allow the parties to defend themselves on the necessity and 
proportionality of the remedies. If structural remedies are envisaged, in accordance with Article 7(1) of 
Regulation 1/2003, the SO shall spell out why there is no equally effective behavioural remedy or why any 
equally effective behavioural remedy would be more burdensome for the undertaking concerned than the 
structural remedy. 

51. The addressees of the SO are also granted access to the Commission's investigation file, in 
accordance with Article 27(2) of Regulation 1/2003 and Articles 15 and 16 of the Implementing 
Regulation, so on the basis of that evidence, they can express their views effectively on the preliminary 
conclusions reached by the Commission in its So. 

6.3.2 Mergers 

52. Likewise, in merger proceedings, before taking any decision provided for in Article 6(3), Article 
7(3), Article 8(2) to (6), and Articles 14 and 15 of the EC Merger Regulation, the Commission must 
address a SO to the persons, undertakings and associations of undertakings concerned43. The Commission 
shall base its decision only on objections on which the parties have been able to submit their observations. 

53. Notifying parties have upon request a right to access the Commission's file after the Commission 
has issued an SO44. Further, the notifying parties are given the opportunity to have access to documents 

                                                      
41  Article 27 of Regulation 1/2003. This covers also decisions ordering interim measures (Article 8) or fixing 

the definitive amount of periodic penalty payments (Article 24(2)). 
42  Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation 1/2003, 

Official Journal C 210, 1.09.2006, p. 2-5. 
43  Article 18 of the EC Merger Regulation.  
44  Article 18(3) of the EC Merger Regulation and Article 13(3) of the Implementing Regulation.  
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received after the issuing of the SO up until the consultation of the Advisory Committee. Even before the 
adoption of an SO, DG Competition provides notifying parties, in a timely fashion, with the opportunity to 
review key documents following the initiation of proceedings and thereafter on an ad hoc basis. 

6.4  Possibilities to respond the agency's enforcement concerns 

6.4.1 Antitrust 

54. Pursuant to Article 27(1) of Regulation 1/2003, the Commission shall give the addressees of a 
Statement of Objections the opportunity of being heard on matters on which the Commission has taken 
objection. The written reply gives the parties subject to the proceedings the opportunity to set out all facts 
known to them which are relevant to their defence against the objections raised by the Commission.  

6.4.2 Mergers 

55. As indicated, the right of the parties concerned to be heard before a final decision affecting their 
interests is also guaranteed in the Merger Regulation45. As in antitrust proceedings, any issues related to the 
right to be heard and other procedural issues, including access to the file, time limits for replying to the SO 
and the objectivity of any enquiry conducted in order to assess the competition impact of commitments 
proposed in EC merger proceedings, can be raised with the Hearing Officer. 

6.5  Hearings 

6.5.1 Antitrust 

56. The parties to which a Statement of Objections has been addressed may, in their written reply, 
and within the same time limit, request an oral hearing.  The oral hearing allows the parties to develop 
orally their arguments which have already been submitted in writing and to supplement, where appropriate, 
the written evidence, or to inform the Commission of other matters that may be relevant. Indeed, the fact 
that the hearing is not public guarantees that all attendees can express themselves freely and without 
constraint.  

57. In view of the importance of the oral hearing, it is the practice of DG Competition to ensure 
continuous presence of senior management (Director or Deputy Director General) in oral hearings in 
antitrust cases, together with the case team of Commission officials responsible for the investigation. The 
competition authorities of the Member States, the Chief Economist's team, and associated Commission 
services, including the Legal Service, are also invited to attend by the Hearing Officer. 

6.5.2 Mergers 

58. Similarly, in merger proceedings, where the Commission intends to take a decision pursuant, 
notably, to Article 6(3) or Article 8(2) to (6) of the EC Merger Regulation (or a decision imposing fines or 
periodic penalty payments pursuant to Articles 14 and 15, respectively), it must afford the notifying parties 
who have so requested in their written comments the opportunity to develop their arguments in a formal 
oral hearing46. 

                                                      
45  Article 18 of the EC Merger Regulation. See as well Articles 14-16 of the Implementing Regulation. 
46  Article 14 of the Implementing Regulation.  
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6.6  Limits on the length of an agency's investigation/rules on the publication and content of the 
agency's adverse enforcement decisions 

6.6.1 Antitrust  

59. Regulation 1/2003 does not fix strict legal deadlines for antitrust procedures. However, the 
Commission is attentive to the need to adopt decisions within a time frame that is appropriate and relevant 
to the circumstances, considering the legitimate expectations of the market players concerned, their 
customers and ultimately consumers. Indeed, when a decision imposes the termination of an infringement, 
bringing that infringement to an end as soon as possible is crucial in order to minimise its harmful effects. 
Similarly, when remedies (structural or behavioural) are to be imposed, it is important that they are 
implemented as soon as possible47. Beyond this, timely decision-making is important because of the 
deterrent effect of such decision with regard to similar conduct by other undertakings, but also because it 
may open the possibility for the victims of the infringement to recover damages for the harm they have 
suffered. 

60. Even in the absence of strict deadlines in Regulation 1/2003, the Commission has sometimes 
committed itself to particular deadlines (albeit non-binding) for the conduct of its investigations. For 
instance, the Commission has committed to endeavour to inform complainants of the action that it 
proposes to take on a complaint within an indicative time frame of four months from the reception of the 
complaint48.  

61. All final decisions pursuant to Article 7, Article 9 and Article 23 of Regulation 1/2003 are 
adopted by the Commission, upon proposal of the Commissioner responsible for competition policy.  

62. Immediately after the decision has been adopted, the parties shall be informed of the decision. A 
certified copy of the full text of the decision as well as a copy of the final report of the Hearing Officer 
shall then be notified to the parties by express courier service. A press-release will be published.   

63. The summary of the decision, the Hearing Officer Report as well as the Opinion of the Advisory 
Committee shall be published shortly after the adoption of the decision in the Official Journal of the 
European Union in all official languages49. In addition to the requirements set out in Article 30(1) of 
Regulation 1/2003, DG Competition will also endeavour to publish a non-confidential version of the 
decision in the authentic languages as soon as possible on its website.  

6.6.2 Mergers 

64. The EC Merger Regulation imposes strict time limits on the exercise of the Commission's powers 
and duties, in the form of compulsory legal deadlines. Where the Commission does not take a decision 
within the relevant time frame, the proposed concentration is deemed to have been declared compatible 
with the common market50. These deadlines are extremely short, in particular in view of the inherent 

                                                      
47 According to Article 8 of Regulation 1/2003, in cases of urgency due to the risk of serious and irreparable 

damage to competition, the Commission, acting on its own initiative may by decision, on the basis of a 
prima facie finding of infringement, order interim measures. 

48 See Notice on the handling of complaints. paragraph 61.  
49  With the exception of Irish (see Article 2 of Council Regulation N°920/2005 of 13 June 2005). 
50 Article 10, paragraph 6, of the EC Merger Regulation. The European Court of Justice has recognised that 

this provision is a “specific expression of the need for speed, which characterises the general scheme of the 
[EC Merger] Regulation and which requires the Commission to comply with strict time-limits for the 
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complexity of merger control. These short and strict deadlines reflect the extraordinary importance, for the 
business community, of timely decisions and legal certainty with regard to the implementation of mergers 
and acquisitions. Furthermore, the Commission has traditionally proved its willingness to accommodate 
the notifying parties' usual preference for a "phase I" decision, as long as it can ensure the quality and 
robustness of such a decision, and, in particular, as long as it is duly satisfied that, if competition concerns 
have been identified, the proposed remedies are proportionate and remove these concerns in their entirety. 

65. The Commission is under the legal obligation to publish the decisions which it takes pursuant to 
Article 8(1) to (6), Articles 14 and 15 of the EC Merger Regulation, together with the opinion of the 
Advisory Committee in the Official Journal of the European Union51. The practice of the Commission is, in 
any event, to make public the texts of its decisions, normally in its webpage, beyond this strict legal 
obligation. 

6.7  Public announcement when an investigation is closed 

6.7.1 Antitrust 

66. When closing a case after proceedings have been formally opened, DG Competition, in addition 
to informing the parties, will normally indicate the fact of the closure on its website and/or issue a press 
release stating that it has been decided not to further pursue the case. The same applies in cases where 
proceedings have not been formally opened but DG Competition has already made public the fact that it 
was investigating the case (e.g. by having publicly confirmed certain inspections). If the case is closed with 
regards only to certain parties subject to the investigation (notably in cartel cases) DG Competition will 
normally indicate the closure of the case regarding these parties in the press release issued at the time of 
the adoption of the final decision against the remaining parties. The Commission intends to make public on 
its website its decisions rejecting complaints (pursuant to Article 7 of the Implementing Regulation) which 
are of general interest.   

6.7.2 Mergers 

67. The Commission makes public the adoption of all final decisions in merger cases (normally 
through the issue of a press release52). The text of these decisions is made fully accessible to the public, in 
a non-confidential version, on DG Competition's website. A short notice is published in the Official 
Journal indicating where the decision can be found in the website. 

7.  Conclusions 

68. The Commission has consistently given high priority to due process and fairness in antitrust and 
merger proceedings. Fundamental rights and principles fully apply in the context of Commission 
proceedings. Companies enjoy extensive rights to be heard. The Commission also operates a multi-layered 
system of safeguards. Finally Commission decisions are subject to extensive legal review by the Courts of 
the European Union.  

69. Although the Commission is convinced that it has one of the most transparent enforcement 
system in the world, the Commission is well aware of the constant need to learn from current practice and 

                                                                                                                                                                             
adoption of the final decision” [Case C-202/06 P Cementbouw Handel & Industrie / Commission [2007] 
ECR I-12129, paragraph 39]. 

51  Article 20 of the EC Merger Regulation.  
52  For simplified cases, a daily list of decisions adopted is made public. 
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make improvements to the due process in the application of law of the European Union. The Commission 
therefore welcomes the debate on these issues. 


