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COMPETITION, PATENTS AND INNOVATION  
 

-- Note by the European Commission -- 

1. Introduction 

1. The topic of competition and innovation and the issues linked to it are at the heart of the 
European Commission’s Lisbon Agenda for Jobs and Growth1. R&D and innovation are key drivers of 
productivity in advanced economies to ensure competitiveness at global scale. The European economy is 
presently characterised by under-investment in R&D (the EU is currently only spending 2% of total GDP 
in R&D). The Commission’s strategies and reflections are therefore targeting the issue under what 
conditions companies invest more in R&D leading to innovation and economic growth. The Lisbon 
Agenda contains a number of building blocks aimed at strengthening European R&D and innovation and 
transforming that research into commercial products, to improve Europe’s competitiveness. 

2. The OECD report “Going for Growth” (2006)2 in its part II assesses the effectiveness of the 
various measures applied by OECD countries to foster innovation. While it is commonly accepted that the 
market should drive this process, governments and government agencies (including the European 
Commission) have an important role in supporting and facilitating it. Government measures discussed in 
the report range from direct or indirect financial support for R&D projects to stricter protection of 
intellectual property. The report finds that all these forms of government intervention entail costs that must 
be weighed against their benefits. The basic conclusion drawn by the authors is that policy makers in order 
to maximise successful innovation at the lowest cost have to carefully consider the combined impact of 
their policies. 

3. The approach taken in the 2006 OECD report is very much in line with the one taken by the 
European Commission: that innovation is best pursued within a system of innovation, i.e. the economic, 
social, political, organizational, institutional and other factors that influence the development, diffusion and 
use of innovation3. In this spirit and in order to boost innovation in the EU, the European Commission has 
in the past years embraced the view that a coordinated strategy was needed, based on a series of 
complementary policies4. 

                                                      
1  See Communication to the Spring European Council of 2 February 2005 ”Working together for Growth 

and Jobs”; at http://ec.europa.eu/growthandjobs/pdf/COM2005_024_en.pdf  
2   See OECD - Economic Policy Reforms: “Going for Growth”; of 9th February 2006; by Jean Philippe 

Cotis; at 
http://www.oecdwash.org/PDFILES/gfg2006_cotis_washington.pdf#search=%22OECD%202006%20Goin
g%20for%20Growth%22   

3   See e.g. Edquist, C. (2005) Systems of innovation, perspectives and challenges. In The Oxford Handbook 
of Innovation, Fagerberg, Mowery and Nelson (eds) 

4  See e.g. Innovation policy: updating the Union’s approach in the context of the Lisbon strategy 
(COM(2003) 112 final of 11.3.2003)  
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4. Competition policy has an important role to play in this strategy. On the one hand, competition 
advocacy activities are destined at improving the regulatory environment in which companies operate, 
including IPR law. On the other hand, competition law enforcement ensures the protection of the 
competitive process to ensure efficient outcomes for consumers. In short, a sound regulatory regime 
applied to patents and IPRs at large and an effective competition policy are two necessary and 
complimentary components of a policy strategy aimed at promoting innovation, growth and consumer 
welfare. 

5. Over the past two decades we have seen a constant strengthening of patent regimes world-wide, 
with expanding coverage, new products and broader patent scopes, lower fees, etc. The 2004 OECD report 
(“Patents, Innovation and Economic Performance”) states that pro-patent policies have been put in place 
without much regard to their effects on competition or the diffusion of knowledge, which are important 
questions and deserve further research. Competition agencies have to prepare themselves to tackle the 
competition issues which may arise from these trends and address them appropriately through their 
enforcement and advocacy activities. 

6. This paper starts by briefly discussing the relationship between competition, innovation and IP 
rights (section 2) and goes on by giving a short overview on the recent developments in EC legislative and 
enforcement practice (antitrust, merger control, state aid and advocacy) with regard to innovation and the 
specific characteristics of innovative markets (section 3). Section 4 shortly depicts the main initiatives 
which will flow from the recently adopted Commission Communication on a Broad Based Innovation 
Strategy. Conclusions are summarised in section 5.  

2. The relationship between competition, IP law, competition policy and innovation 

2.1  Competition and Innovation5 

7. Competition usually induces companies in a market with a given technology to offer the best 
products at the lowest prices. However, it is innovation which causes product markets to change as 
improved products and production processes are introduced, leading to greater consumer satisfaction and 
lower production costs. It is also a generally accepted and well substantiated point of view that innovation is 
the main source of increases in economic welfare. The literature shows that technological innovation, 
together with an increased ability on the part of the labour force, are main driving forces behind 
productivity gains and welfare growth.6 Consequently, societies in general try to spur the creation and 
dissemination of innovation. In case of a choice between dynamic and static efficiencies, the former will 
quickly outweigh the latter. 

8. This has led to the question whether innovation instead of price competition should be the focal 
point of competition policy and, if so, whether this should lead to a drastic revision of competition policy. 
This question goes to the heart of competition policy and questions its general validity when applied to 
markets for new and existing products. The assumption is that there may be a contradiction between 
innovation and (price) competition, or at least that by focusing on the preservation of (price) competition 

                                                      
5  This section is in good part based on a chapter of Luc Peeperkorn and Vincent Verouden, The Economics 

of Competition, in The EC Law of Competition, edited by Jonathan Faull and Ali Nikpay, Oxford 
University Press, forthcoming. 

6  See FM Scherer and D Ross, Industrial Market Structure and Economic Performance (3d edn, Boston: 
Houghton Mifflin Company, 1990), Ch 17; RM Solow, ‘Technical Change and the Aggregate Production 
Function’ (1957) Review of Economics and Statistics 312-320; WK Tom, Background Note, pp 21-22, 
Roundtable on Competition Policy and Intellectual Property Rights, Committee on Competition Law and 
Policy, OECD, October 1997. 
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the rate of innovation may be harmed. Underlying this assumption is the view that (high) concentration 
may have a positive influence on the rate of technological progress.  

9. There is no clear agreement in the economic literature concerning the benefit of competition for 
innovation and hence dynamic efficiency. There are economists who, in the footsteps of Schumpeter, claim 
that innovation is spurred by monopoly.7 Monopoly profits may fund research and development (R&D) 
and a high market share may help to appropriate the value of the resulting innovations. The 
“Schumpeterians” argue that there is a conceptual flaw in competition policy. Competition policy, by 
attacking monopoly and preventing market power from arising, may have a positive effect on static 
allocative efficiency but at the same time undermines dynamic efficiency. As the latter is much more 
important for welfare growth it is argued that competition policy easily leads to unwanted policy results, 
i.e. less growth and less welfare.  

10. The Schumpeterian view has been contradicted by Arrow8 and also by other economists, who 
have put forward a number of reasons why competition may provide more incentives for innovation than 
monopoly. A firm under competitive pressure will be less complacent and will have more market share to 
gain through innovation. In addition, in the case of a product invention the new product will not 
cannibalise the firm’s own market as it would under monopoly. It is also argued that innovation incentives 
depend not so much on the post-innovation profits per se, but on the difference between post-innovation 
and pre-innovation profits. The direct effect on welfare is also supposed to be better under competition, 
especially in the case of a process invention, as the innovation will be applied to a higher output than under 
monopoly.9 Greater product market competition and a strict competition policy both work as an effective 
stick to foster innovative effort.10  

11. Empirical research on the relationship between market structure and innovation, usually the 
litmus test in case of theoretical controversy, does not give unequivocal results but tends to support the 
view of Arrow. In general competition and open markets provide better incentives for innovation while 
monopoly and high concentration retard innovation.11 There are some indications of an inverted U 
relationship between concentration and the ratio of industry R&D to industry sales, with the highest 
R&D/sales ratios occurring where the four biggest companies in the industry sell 50 to 60 per cent of total 
industry sales.12 However, it is also clear that other factors such as the technological opportunity of the 
sector are more important to explain R&D intensity. Using data for the UK and controlling for 
technological opportunity Geroski found higher seller concentration and increases in other monopoly 
related variables to have a significant negative impact on the emergence of innovations.13 In a study 
analysing reports in specialised technical literature covering the entire manufacturing sector, Acs and 

                                                      
7  J A Schumpeter, Capitalism, Socialism and Democracy, 1942. 
8  K J Arrow, ‘Economic Welfare and the Allocation of Resources for Invention’[1962] The rate and 

Direction of Inventive Activity: Economic and Social Factors609-625. 
9  Static welfare analyis indicates that industry output is higher under competition than under monopoly. See 

section C.  
10  P Aghion, N Bloom, R Blundell, R Griffith and P Howitt, ‘Competition and Innovation: An Inverted-U 

Relationship’ (2005) 120 Quarterly Journal of Economics 701; S Martin, ‘Competition Policy for High 
Technology Industries@ [2001] Journal of Industry, Competition and Trade441-465. 

11  See Scherer and Ross, Ch 17;  and Tom, p22 (n 54). 
12  P Aghion, N Bloom, R Blundell, R Griffith, P Howitt, Competition and Innovation: An Inverted U 

Relationship, The Institute for Fiscal Studies, WP02/04, February 2002. 
13  P Geroski, ‘Innovation, Technological Opportunity, and Market Structure’[1990] Oxford Economic Papers 

42. See also Scherer and Ross, Ch 17. 
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Andretsch found that the average small-firm innovation rate is higher than the large-firm innovation rate.14 
Other research points to the very important role of newcomers, especially where the invention of radically new 
products and concepts is concerned, and to the related interest in keeping entry barriers at modest levels. 
Lastly, it should be noted that research into the relationship between market structure and innovation is 
complicated by the fact that to a certain extent both are endogenous: both depend on more basic factors such as 
technological opportunities for innovation and demand conditions. 

12. Also the results of the recent OECD Report “Going for Growth” (2006), on the relationship 
between competition restraining regulation and its effect on innovation, provide strong evidence that 
competition spurs innovation. It shows that anti-competitive regulations (other than IPRs) have a 
significant negative correlation with both R&D spending and patenting15. Countries with the least 
competition restraining regulation (such as the US, Denmark, Sweden, Japan and Finland) are ranked 
among the top six according to R&D intensity whereas countries with more restrictive regimes (such as 
Poland and Italy) have a very low R&D intensity.16 

13. In conclusion, there seems to be no important conflict between innovation and competition policy 
aimed at product market competition and there seems to be no fundamental flaw in competition policy. 
Competition policy, by defending competition and open markets, will in general have a positive impact on 
both static and dynamic efficiency. 17  

2.2  IP law and innovation18 

14. To strike the right balance between under- and over-protecting innovators’ efforts, intellectual 
property rights differ from and are usually less absolute than ‘normal’ property rights: they are often 
limited in duration (patents, copyright), not protected against parallel creation by others (copyright, know-
how) or lose their value once they become public (know-how). 

15. If IP law would always strike the perfect balance in every situation, it could be argued that there 
would be less reason for competition law to be applied. Whether IP laws do in fact strike the right balance 
between over- and under-protection of innovators’ efforts and whether and how competition policy should 
intervene in this area are difficult questions. They were dealt with during the hearings organised by DOJ 
and FTC on "Competition and Intellectual Property Law and Policy in the Knowledge-Based Economy".19 

                                                      
14  ZJ Acs and DB Andretsch, ‘Innovation, Market Structure and Firm Size’ (1987) LXIX Review of 

Economics and Statistics 567-574. 
15  See OECD ECO/WKP(2005)44 
16  See FN 2  
17  In any event, as shown in the EU Annual Progress Report, the level of competition cannot generally be 

deemed too high as to limit innovation; "Time to Move Up A Gear" The European Commission's 2006 
Annual Progress Report on Growth and Jobs. COM(2006). The report underlines that the functioning of the 
internal market and the need to enhance competition and market access in general deserved greater 
attention. 

18  This section and the next are in good part based on a paper by Philip Lowe and Luc Peeperkorn “IP: How 
Special Is Its Competition Case”?; presented at the 10th Annual EU Competition aw and Policy Workshop 
(3-4 June 2005/Florence)  

19  In the subsequent FTC report “To Promote Innovation: The Proper Balance of Competition and Patent Law 
and Policy”, October 2003, proposals are formulated to improve the US patent system. 
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They were also discussed in a recent OECD roundtable on competition policy and intellectual property, 
with a focus on the biotechnology industry.20 

16. IP law certainly helps defend the incentive to innovate by providing a property right to the 
innovator. This in principle allows the innovator to reap the benefits of his invention and to go to court 
against free riding on his innovative effort. IP law also supports the dissemination of innovations. Patent 
law requires disclosure of the innovation, which allows follow-on innovation. More importantly, the 
property right also enables the innovator to license his innovation. Licensing will mostly be pro-
competitive. It facilitates diffusion of innovation and enables the efficient integration of technological 
assets of the licensor with production assets of the licensee(s) as the licensor may not be himself the most 
efficient producer. Licensing may also reduce duplication of R&D, it may spur incremental innovation and 
through the royalty income it strengthens the incentive for the initial R&D. Lastly, licensing may help to 
create competition on down-stream product markets. 

17. However, it is also clear from studies that in most industries patents do not play a very important 
role for companies in protecting and exploiting innovation.21 Natural secrecy, recognition lags, learning 
curve effects, the imitator’s need to duplicate at least a part of the R&D effort to overcome practical production 
problems (the so-called need to develop ‘absorptive’ capacity) and first-mover advantages are all ranked ahead 
of patents as appropriation mechanisms. However, for certain sectors like the pharmaceutical sector, patents 
are recognised as being very important for the appropriation of the revenues from innovation. 

18. Jaffe confronts the outcome of the managerial surveys by Levin and by Cohen and their co-
authors with the dramatic increase in US patenting since the mid-1980s.22 Part of the increase is thought to 
be related to an increase in R&D spending. Part may also be explained by regulatory capture leading to 
wider patentability and a friendlier attitude of courts towards protecting or ensuring the validity of IPRs. 
Part of the increase is also explained by a shift in the technological possibilities for inventions in certain 
new areas such as biotechnology. However, the main explanation for the increase is thought to be an 
increase in productivity of the research process in general, at least in terms of its ability to produce patents. 
Jaffe asks why firms take out more patents while they do not perceive them as any more effective.  

19. His explanation to reconcile the increase in patents with their perceived ineffectiveness to protect 
innovation is the multiple ways that firms use patents. In addition to protecting the returns on innovation 
for which they are intended, firms seem to use patents more and more “to block products of their 
competitors, as bargaining chips in cross licensing negotiations, and to prevent or defend against 
infringement suits.”23 As Jaffe argues, the latter uses of patents are to a significant extent a zero-sum or 
negative-sum game. The more companies block, accumulate bargaining chips and patent portfolios, and 
patent to file for or defend themselves against infringement suits, the less they all succeed in increasing 
their returns from innovation. A company’s private marginal return on patenting may be high but firms’ 

                                                      
20  OECD, 8-9 June 2004. 
21  See Richard Levin, A.K. Klevorick, R.R. Nelson and S.G. Winter, Appropriating the Returns from 

Industrial research and Development, 1987, Brookings Papers on Economic Activity 3, and the follow-up 
to this survey by Wesley M Cohen, R.R. Nelson and J. Walsh, Protecting Their Intellectual Assets: 
Appropriability Conditions and Why U.S. Manufacturing Firms Patent (Or Not), NBER, Working Paper 
7552, 2000. See also F.M. Scherer and D. Ross, Industrial Market Structure and Economic Performance, 
1990, Chapter 17. 

22  Adam B. Jaffe, The US Patent System in Transition : Policy Innovation and the Innovation Process, 
NBER, Working paper 7280, 1999. The paper (figure one) shows roughly a doubling in domestic patent 
applications and domestic patents granted between 1984 and 1998. 

23  Jaffe, p.16. 
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actions largely offset each other, with the result that the overall value of patents is seen as being 
diminished. 

20. In other words, it is increasingly being recognised that patents and the patent system may not 
always stimulate innovation but may also be used for other defensive purposes and may retard (follow-on) 
innovation. This seems to be confirmed by recent OECD work. The 2006 OECD report “Going for 
Growth”24 has looked at the situation in the different OECD countries analysing their policy mix. The 
conclusion it draws is that a high level of IPR protection is not necessarily leading to strong business 
spending on R&D. Also in the note of the OECD secretariat of 25 September 2006 (DAF/COMP(2006)22) 
it is said that patents may play a relatively small role in innovation and that the recent surge in the number 
of patents may not be due to greater innovative activity but rather to other factors such as declining patent 
fees and the pressure to build up large patent portfolios to negotiate with other patent holders. 

21. The note by the Secretariat also points out that there is a growing need to ensure that patent 
systems strike the right balance to foster technological progress for society as a whole. The Competition 
DG agrees with this view. It is furthermore essential to place more emphasis on the incentive to innovate 
provided by IPRs rather than on the exclusive rights it confers on the holder. The question has often arisen 
as to the level of reward an inventor needs to produce his invention and whether this reward should just 
cover the costs of inventing or the full economic value of the invention or something in the middle. It is 
difficult to find the right answer to this complex question, but in our view IPR law should mainly be 
designed to create incentives to innovate. As the note by the Secretariat rightly concludes, policymakers 
face the challenge of creating an environment in which the rewards for innovation are sufficient to 
encourage it, but make sure there are also sufficient competitive pressures that encourage firms to create, 
use and disseminate innovations. 

2.3  Competition law and IP law 

22. Early copying of an innovation and free riding on an innovator’s efforts undermine the incentive 
to innovate. This is why IP laws grant the innovator a legal monopoly. They provide the innovator the right 
to exclusively exploit the innovation and exclude others from exploiting it. A legal monopoly may, 
depending on the availability of substitutes in the relevant market, in turn lead to market power and even 
monopoly as defined under competition law. One could therefore come to the conclusion that there is 
source of conflict: that competition law would take away the protection which IP law is providing. If the 
aims of IP law and competition law are truly different, this might impose serious limits on the application 
of competition law to IP. 

23. However, this is only an apparent source of conflict. At the highest level of analysis IP and 
competition law are complementary because they both aim at promoting consumer welfare. Competition 
policy aims at promoting consumer welfare by protecting competition as the driving force of efficient and 
dynamic markets, providing at all times the best quality products at the lowest prices. The objective of IP 
laws is to promote technical progress to the ultimate benefit of consumers. This is done by striking a 
balance between over- and under-protection of innovators’ efforts. The aim is not to promote the individual 
innovator’s welfare. The property right provided by IP laws is awarded to try to ensure a sufficient reward 
for the innovator to elicit its creative or inventive effort while not delaying follow-on innovation or leading 
to unnecessary long periods of high prices for consumers. A delay in follow-on innovation may result 
when the innovation consists of an improvement on earlier ideas that have been granted patent protection 

                                                      
24  See OECD - Economic Policy Reforms: “Going for Growth”; of 9th February 2006; by Jean Philippe 

Cotis; at 
http://www.oecdwash.org/PDFILES/gfg2006_cotis_washington.pdf#search=%22OECD%202006%20Goin
g%20for%20Growth%22; page 67 ff. 
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already. Unnecessary long periods of high prices will result when the innovation allows the IPR holder to 
achieve market power in the market(s) where the IPR is exploited and where the IPR protects this 
monopoly position longer than is required to elicit the innovative effort. 

2.4 Competition policy in innovative sectors 

24. Recently there has been a more refined debate, as to whether the supposed different dynamics of 
competition in sectors undergoing rapid technological change requires a more or less fundamental revision 
of competition policy for those sectors. For instance Evans and Schmalensee argue that competition in 
important new industries centres on investment in IP. Firms engage in competition for the market through 
sequential winner-take-all races to produce drastic innovations, rather than through price/output 
competition in the market and through incremental innovation.25 They argue that firms will obtain 
considerable short-run market power, but ignoring their dynamic vulnerability may lead to misleading 
antitrust conclusions. 

25. For competition policy it would therefore be important to distinguish between industries where 
markets are (continuously) destroyed and replaced through drastic innovations and industries where within 
markets innovation develops incrementally. Evans and Schmalensee identified the following industries as 
having Schumpeterian dimensions: computer software, computer hardware, internet based businesses 
(portals, BtoB exchanges), communications networks, mobile telephony, biotechnology and, to a lesser 
extent, pharmaceuticals. 

26. This is again in the first place an empirical question. Evans and Schmalensee acknowledge that 
an initial phase with bursts of innovation may only characterize the infant stage of a new industry and may 
very well be followed by a long period of comparative stability and incremental innovation. They for 
instance refer to the car industry having had Schumpeterian aspects around 1910 and decades of stability 
afterwards. Other examples are the chemical and electronics industries that were described in the fifties as 
‘new-economy’.26 It seems most likely that also today’s ‘new economy’ industries will turn into more 
‘normal and traditional’ industries if they haven’t done so in good part already. 

27. In addition, Evans and Schmalensee recognize that many of the sectors they have identified as 
having Schumpeterian characteristics have network effects and that these effects tend to reinforce the 
market leaders’ position and that switching costs and lock-in may prevent displacement of market leaders. 
It is the task of competition policy to try to prevent that the market leader in a network sector develops into 
an entrenched dominant company. 

28. The general conclusion in the literature is therefore also that dynamically competitive industries 
should not be immune from antitrust scrutiny, nor that the basic principles of antitrust should be 
modified.27 Price fixing, foreclosure, market partitioning etc. can and will still harm consumers, also in the 
‘new economy’. However, as is the case for every sector, also for the new-economy industries competition 
                                                      
25  David S. Evans & Richard Schmalensee, Some Economic aspects of Antitrust Analysis in Dynamically 

Competitive Industries, NBER Working Paper 8268, May 2001. Research for the paper was supported by 
Microsoft and both authors also worked for Microsoft as consultants in the United States v. Microsoft 
Corp. case. 

26  See David E. Lilienthal, Big Business: A New Era, 1952. 
27  See for instance also E-Commerce and its Implications for Competition Policy, Discussion Paper 1, OFT, 

August 2000, p.1: “…e-commerce will not give rise to any entirely new forms of anti-competitive 
behaviour, nor will it raise any new issues that cannot be dealt with under the existing competition law 
framework. However, … there are … areas where detailed application of the rules may require some 
adjustment.” 
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policy needs to take account of industry or technology specific characteristics. As Peter Freeman 
concluded in his 2004 address to the CBI Competition Conference, there is no substantive tension or 
conflict between innovative markets and standard competition policy analysis where that analysis is 
applied sensibly and with flexibility, recognizing the true characteristics of the particular market being 
examined.22 

3. Innovation: Recent developments in EC competition law 

29. Section 3 briefly explains how innovation is taken into account in the application of Articles 81 
and 82 EC (antitrust), Regulation 139/2004 (merger control) and Articles 87-88 EC (state aid). Using its 
legislative and enforcement powers, the Commission tries to capture the specificities of IP without losing 
sight of our goal to protect competition in the consumers’ interest. The European Commission’s current 
competition policy constitutes an important contribution in the context of the Lisbon Agenda for Jobs and 
Growth, and its overriding objective to foster innovation in the EU. 

3.1  Innovation and Antitrust 

3.1.1 Specific regime for technology transfer agreements 

30. In particular in innovative sectors licensing is important for economic development and consumer 
welfare as it helps disseminate innovations and allows companies to integrate and use complementary 
technologies and capabilities. However, licensing agreements can also be used for anti-competitive 
purposes. For instance, when two companies use a license agreement to divide markets between them or 
when an important licensor excludes competing technologies from the market. The note by the Secretariat 
(DAF/COMP(2006)22; page 9) rightly states that it is crucial to find the right approach with regards to the 
possibilities of patent holders to license their rights to other market participants. 

31. Commission Regulation (EC) No 772/200428 determines the specific conditions of the application 
of Article 81 EC to technology transfer agreements. The agreements covered by the TTBER (technology 
transfer block exemption regulation) concern the licensing of technology where the licensor permits the 
licensee to exploit the licensed technology for the production of goods and services. The aim is to 
strengthen the incentives for initial R&D, facilitate diffusion and generate market competition. The 
Regulation creates a “safe harbour” for agreements producing positive effects which outweigh the 
restrictive effects, below a 20% market share threshold for agreements between rivals and below a 30% 
market share threshold for agreements between non-competitors. The TTBER also contains hardcore 
restrictions. The inclusion in an agreement of a hardcore restriction makes it impossible for the agreement 
to benefit from the block exemption. 

32. The block exemption regulation was adopted together with a set of Guidelines on the application 
of Article 81 of the EC Treaty to technology transfer agreements29. These Guidelines set out the principles 
and provide guidance on the interpretation of the TTBER. The Guidelines stipulate the important principle 
of Community exhaustion of IPRs. They further provide a framework to assess whether or not licensing 
agreements are likely to affect inter- or intra-technology competition. To that end it has to be verified 
whether the agreement at stake restricts competition that would have existed in its absence or absent the 
contractual restraints. The Guidelines further contain useful clarifications regarding market definition in 
the field of technology licensing, the scope of the TTBER and the safe harbours. The Guidelines also 
contain explanations on the hard core restrictions. Finally, they also give guidance on the application of 
                                                      
28  OJ L 123/11 of 27 April 2004.  
29   OJ C 101 of 27.4.2004. Also available on the website of the Directorate-General for Competition at: 

http://europa.eu.int/comm/competition/antitrust/legislation/entente3_en.html#technology 
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Article 81 (1) and (3) to technology transfer agreements that fall outside the block exemption, for instance 
because the relevant market share threshold is exceeded. This guidance is provided for various types of 
licensing restraints (sales restrictions, output restrictions, field of use restrictions, tying and bundling and 
non-compete obligations). The Guidelines conclude with a section on technology pools, clarifying policy 
towards this instrument which is more and more used to support industry standards and to overcome patent 
thicket problems.  

33. Technology pools are arrangements whereby two or more parties assemble a package of 
technology which is licensed not only to contributors to the pool but also to third parties (in principle it 
does not therefore cover pure cross-licensing agreements). Technology pools are not covered by the block 
exemption but only by the Guidelines. They give rise to a number of particular issues regarding the 
selection of the included technologies and the operation of the pool. The individual licenses granted by the 
pool to third parties are however covered by the block exemption and treated as any other licensing 
agreements.  

34. Technology pools may have negative effects on competition. They, by definition, involve joint 
selling (of the pooled technologies). They might also (especially where they either support an existing 
industry standard or becomes a de facto industry standard, lead to a reduction of innovation by foreclosing 
competing technologies. On the other hand, technology pools might also give rise to beneficial effects on 
competition, in particular by reducing transaction costs and, in case the IPs are complements, lead to lower 
overall royalties because the parties are in a position to fix a common royalty rate for the package (as 
opposed to each fixing a royalty which does not take into account the royalty fixed by others). Another 
benefit worth mentioning is that the pool will allow the licensors a "one-stop-licensing" of the IP.  

35. When a pool has a dominant position on the market, the royalties should be fair and non-
discriminatory and licenses should be non-exclusive30. This is a clear reference to the FRAND-principle 
(FRAND stands for fair, reasonable and non-discriminatory) which is used in most standard setting 
organisations as a way to limit the risks inherent in choosing one technology as a standard over other 
competing technologies.  

36. The underlying philosophy of these new rules is that in many cases having an IPR will not 
automatically imply having market power as sufficient competing technologies may exist. Licensing, also 
when it contains competition restrictions on licensee or licensor, will therefore mostly be pro-competitive 
as it allows the integration of complementary assets, allows for more rapid entry and helps to disseminate 
technology and to provide a reward for what was usually a risky investment. However, it is recognised that 
licensing agreements may also sometimes be used to restrict competition, in particular in those cases where 
one or the other party enjoys market power. It is therefore important in such cases to protect competition. 

37. The technology transfer block exemption represents an important improvement compared to the 
replaced 1996 Regulation in terms of clarity, scope and economic approach. The Regulation provides more 
freedom to companies to draw up licence agreements according to their commercial needs, while 
protecting competition and therewith innovation. It also brings about an important degree of convergence 
between the application of competition policy to licence agreements in the EU and US. 

3.1.2. Article 82 Guidance 

38. First of all, it is important to note that under EC law an IPR does not automatically confer upon 
its holder a dominant position. Furthermore, there is no obligation for the dominant holder of an IPR to 

                                                      
30  See the guidelines paragraph 226. 
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license it to other companies31. That said, a refusal by the dominant company may be seen as problematic 
under certain circumstances, e.g. if it prevents the development of a market for which the license is an 
indispensable input, to the detriment of consumers32. 

39. The Guidance on the Commission's enforcement priorities in Applying Article 82 EC 
("Guidance")33 summarises the Competition DG’s reflections on abuse of dominance including the 
assessment and evaluation of IPR rights (e.g. the issue of a dominant company refusing to license 
intellectual property rights). Section D of the Guidance sets out that a refusal to licence intellectual 
property rights might, in certain circumstances, be considered as an abusive refusal to supply under Article 
82 EC.  

40. According to the Guidance, the Commission will consider a case of a refusal to license as a 
priority case if the following three conditions are fulfilled:  

1. the refusal relates to a product or service that is objectively necessary to be able to compete 
efficiently on a downstream market;  

2. the refusal is likely to lead to the elimination of effective competition on the downstream market 
and 

3. the refusal is likely to lead to consumer harm.  

41. A refusal to license will thus only be considered abusive if the IPRs covered by the license are 
objectively necessary, or in other words indispensable, for operators to be able to compete effectively on 
the market. As set out in the recent Microsoft judgment, c.f. below34, an input is indispensable where there 
is no actual or potential substitute on which competitors in the downstream market could rely on to counter 
the negative consequences of the refusal. Further, according to the Guidance, a refusal to supply is, in 
general, liable to eliminate effective competition if the indispensability criterion is fulfilled. As regards the 
third condition, consumer harm may, for example, arise in a situation where, as a result of the refusal, the 
competitors are prevented from bringing innovative goods or services to the market and/or where follow-
on innovation is likely to be stifled35   

42. It should be noted that even though worded somewhat differently from the criteria set out by the 
European Courts for the assessment of when a refusal to licence can, exceptionally, be considered abusive, 
the purpose of the Guidance is not to, in any way, change this test. The criteria set out in the IMS Health 
ruling (as refined by the Microsoft judgment when it comes to the "new product" criterion, see below) still 
apply.   

                                                      
31  E.g. Case 238/87 AB Volvo v Erik Veng (UK); ECR 6211;  
32  See for example Joined cases C-241/91 P and C-242/91 Radio Telefis Eireann (RTE) and Independents 

Television Publications (ITP) v Commission (Magill) [1995] ECR I-743, paragraph 50; Case C-418/01 
IMS Health v NDC Health [2004] ECR I-5039.   

33  Communication from the Commission – Guidance on the Commission's enforcement priorities in applying 
Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings, C(2009)864 final. 

34  Case T-201/04 Microsoft v Commission [2007] ECR II-3601, paragraphs 428 and 560. 
35  Microsoft case paras 643, 647, 648, 649, 652, 653 and 656. 
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3.1.3 Astra/Zeneca 

43. Where a certain exclusionary conduct is clearly not based on competition on the merits (creating 
no efficiencies and only raising obstacles to residual competition) this conduct is presumably abusive. The 
dominant company has the possibility to rebut this presumption by providing evidence that the conduct in 
question does not and will not have the alleged likely exclusionary effect or is objectively justified. This 
was the scenario in Astra/Zeneca. In this case (currently under appeal before the CFI) the Commission 
found that the company,  dominant in the market for proton pump inhibitors (PPIs) with its product 
“Losec” had infringed Article 82 EC by misusing public procedures in a number of EEA States only with 
the objective to exclude competition from generic rivals. AZ was fined 60 million Euro. 

44. AZ’s first abuse involved misuse of an EC Regulation creating supplementary protection 
certificates which allow extension of basic patent protection for pharmaceuticals. The concrete abuse 
consisted in misleading representations made by AZ before patent offices. Due to these misleading 
representations AZ managed to delay the entry of cheaper generic versions of Losec (with costs for health 
systems and consumers). The Commission’s intervention under these circumstances was very important 
given that the authorities applying the patent procedures have little or no discretion. Although there exists 
other legal rules which could have been used by the generic producers as remedies, the Commission found 
that there is no reason to limit the applicability of competition law (rules on abusive conduct) to situations 
where such conduct does not violate other laws and where there are no other remedies. 

45. The second abuse consisted of AZ’s requests for the deregistration of its market authorisation for 
Losec capsules in several Nordic countries, thus removing the reference market authorisation on which 
generic firms and parallel traders arguably needed to rely at the time to enter or remain on the market36. 
Again, this second exclusionary abuse took place in a regulatory context characterised by little or no 
discretion on the part of the authorities concerned. The Commission found that dominant companies have a 
special responsibility to use specific entitlements (including IPRs) in a reasonable way in respect of market 
access for other parties. The types of abuse are both novel and represent the Commission’s first decision in 
relation to patent “evergreening” (the practice of extending the period over which a patentee of a 
pharmaceutical product may enjoy monopoly rights beyond the period of basic patent protection). 

3.1.4 Microsoft 

46. In its 2004 Decision37, the Commission, after having found that Microsoft had infringed Article 
82 EC by leveraging its dominant position verging on monopoly in a primary market (PC operating system 
market) into a secondary market (work group server operating system market, ordered Microsoft to 
disclose to other software developers certain information necessary to ensure the interoperability of their 
products (work group server operating systems) within Microsoft’s dominant platform. Although the case 
is not a compulsory licensing case, it does have intellectual property implications insofar as Microsoft is an 
IP company.  And as the ECJ has held, a refusal to license intellectual property is under certain exceptional 
circumstances not immune to antitrust enforcement. 

47. Although intellectual property rights were raised as a justification by Microsoft, the gist of the 
case concerned a refusal to disclose secret information, the innovative character of which was unclear38. 
                                                      
36  Note that EC legislation has recently been modified to address this problem: As of 30 October 2005 it will 

no longer be possible to prevent generic entry by withdrawing a European reference product.  
37  Case COMP/C-3/37.792 Microsoft of 24 March 2004  
38  Note that the Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs 

(OJ L 122, 17.5.1991, p. 42–46 ) explicitly recognises the value of interoperability in software markets, 
and allows companies to access the interface information necessary, to the extent feasible. 
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The information at stake was indispensable to compete viably against Microsoft in the relevant market and 
Microsoft’s refusal had already allowed it to achieve a dominant position, and risked eliminating 
competition in that market. Competitors were prevented from bringing to customers new and improved 
products that interoperate with Windows, in contradiction with Article 82 (b). 

48. The 2004 Decision did not order the compulsory licensing of Microsoft IP, but the disclosure of 
certain interoperability information. In doing so, the Commission carefully established that the conditions 
judged to be sufficient by the ECJ in its compulsory licensing IMS Health ruling (indispensability of the 
refused right, risk of elimination of all competition, preventing the emergence of new products and services 
for which there is a potential consumer demand) were met in the Microsoft case.  

49. The Commission when taking its decision considered not only Microsoft’s incentives to innovate 
but the incentives of the whole market to innovate. It concluded that Microsoft’s refusal to disclose the 
interoperability information was itself reducing the incentives of rivals to bring innovative products to the 
market because without the interoperability information they will not be in a position to compete on the 
merits. The objective of the remedy is to induce rivals to innovate along with the dominant company. 

50. As it was shown in the Microsoft case, the Commission always takes an extremely cautious 
approach in this area. The Commission will always examine carefully the impact of the refusal to supply 
on incentives to innovate. 

51. The much anticipated decision of the Court of First Instance ("CFI") was handed down on 17 
September 2007. The judgment confirmed the Commission's fine of 497 euro million on Microsoft for 
refusal to supply interoperability information to its competitors and for tying Windows Media Player with 
the Windows operating system (the decision was only annulled in so far as it related to the instauration of 
the monitoring trustee). 

52. In its judgment the CFI reiterated that, as a general rule, companies are free to choose their 
business partners but that, in certain circumstances a refusal to supply by a dominant undertaking might be 
abusive. The Court of First Instance observed that the case law requires "exceptional circumstances" before 
a refusal to license will be abusive39.  

53. According to the CFI such exceptional circumstances are at hand if: 

1. The product or service concerned must be indispensable for carrying on a particular activity on a 
neighbouring market. 

2. The refusal is such as to exclude any effective competition in that neighbouring market. 

3. The refusal prevents the emergence of a new product for which there is potential demand. In this 
regards, the CFI stressed that the emergence of a new product is not the only parameter in the 
case law with regards to the exercise of an intellectual property right to determine that Article 82 
is infringed40. 

4. The refusal is not objectively justified.  

                                                      
39  Microsoft judgment, paragraph 319. 
40  Microsoft judgment paragraph 647. 
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54. The CFI agreed with the Commission that the conditions above were met and accepted that 
interoperability was necessary in order to enable developers of non-Microsoft work group server operating 
systems to remain viably on the relevant market.  

55. As regards the "new product" criteria, Microsoft had argued that the Commission had failed to 
identify a new product as required under the case law in Magill and IMS Health, since its competitors 
merely wanted to offer the same products in the work group server operating market. In response, the CFI 
stressed that the emergence of a new product condition is to be assessed in the context of the prejudice of 
the interests of consumers. According to the CFI, prejudice can therefore arise where there is a limitation 
not only of production or markets, but also of technical development41. If competitors would have access to 
the interoperability information, they would be able to provide new and enhanced products to consumers. 
The development of the "new product" criteria to also cover "enhanced products" is where the Microsoft 
judgment refines the case law on refusal to supply as regards licensing.  

56. As regards objective justification, Microsoft argued that its refusal to license was objectively 
justified as the relevant technology was covered by intellectual property rights. The CFI clarified that the 
protection granted to intellectual property and the incentive to innovate cannot constitute an objective 
justification that would offset the "exceptional circumstances" already established in the case-law.    

57. It should be repeated that the conditions set out in the Guidance, be it somewhat differently 
drafted in order to cover also situations where the refusal to supply does not cover IP-rights and licensing, 
are the same as those laid down by the CFI in the Microsoft judgment.  

3.1.5 The investigations concerning Rambus and Qualcomm 

58. One of the new topics raised before the second Roundtable of June 2009, touches upon the issue 
of standardization. Standard setting is in general beneficial especially in markets where product 
compatibility and interoperability are of essence, but can also lead to anti-competitive effects either under 
Article 81 or 82 of the Treaty.  

59. The Article 81 aspect of standardisation agreements is dealt with in the Commission's Guidelines 
on Horizontal Agreements42. These guidelines are presently being revised. According to the Guidelines, 
certain unbinding standardisation agreements (when participation is unrestricted and transparent) fall 
outside the scope of Article 81(1). Standardisation agreements may however also lead to anti-competitive 
effects under Article 81(1), for example where they prevent the parties from developing alternative 
standards (but at least in industries where interoperability is of essence such agreements can be exempted 
under 81(3)).  

60. By its very nature standard setting results in foreclosing alternative technologies. Once a 
companies' IP-rights/technology are included in a certain standard, market power will, in general, be 
conferred on that company. Those wishing to use the standard have become "locked-in" in relation to the 
IP-holders, i.e. the IP holders have become necessary contract partners for all those companies wishing to 
produce products in compliance with that standard. This might, for example, lead to a situation where the 
IP-holders are tempted to extract monopoly rents by unfair prices in violation of Article 82, hence the 
concept of FRAND mentioned above. 

                                                      
41  Microsoft judgment, paragraphs 643-648. 
42  Commission Notice – Guidelines on the applicability of Article 81 of the EC Treaty to horizontal 

cooperation agreements (OJ 2001/C 3/02). 
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61. As regards the application of Article 82 in the context of standard setting, it might be interesting 
to note, even if the final outcome of these proceedings are not yet known, the Commission's on-going 
investigations regarding the companies Rambus and Qualcomm.  

62. In the Rambus case, the Commission is, for the first time, confronted with the issue of "patent 
ambush" and whether there is an obligation on the companies participating in the standard setting 
procedure of disclosing their patents relevant to the standard before its adoption. 

63. A Statement of Objections, setting out the Commission's preliminary view that Rambus has 
abused its dominant position by claiming unreasonable royalties for the use of certain patents for 
“Dynamic Random Access Memory” chips (DRAMS) subsequent to a so-called "patent ambush", was sent 
to Rambus in July 2007.  

64. Rambus designs, develops and licenses high bandwidth chip connection technologies for 
computers, consumer electronic and communication products (including systems memory, PC graphics, 
multimedia, workstations, video game consoles and network switches) but it does not manufacture any of 
the products itself.  

65. DRAMs have been standardised by an industry-wide US based standard setting organisation – 
JEDEC. Rambus owns and is asserting patents which it claims cover the technology included in these 
JEDEC standards. Therefore, every manufacturer wishing to produce synchronous DRAM chips or 
chipsets consequently must either acquire a licence from Rambus or litigate its asserted patent rights. 

66. The Commission’s preliminary view is that Rambus, in violation of Article 82, engaged in 
intentional deceptive conduct in the context of the standard-setting process by not disclosing the existence 
of the patents which it later claimed were relevant to the adopted standard. This type of behaviour is known 
as a "patent ambush". Against this background, the Commission provisionally considers that Rambus 
breached the EC Treaty's rules on abuse of a dominant market position (Article 82) by subsequently 
claiming unreasonable royalties for the use of those relevant patents. The Commission's preliminary view 
is that without its "patent ambush", Rambus would not have been able to charge the royalty rates it 
currently does. 

67. The Statement of Objections preliminarily concludes that the appropriate remedy to such an 
abuse, if the Commission decides to take a final decision against Rambus, would be that Rambus charge a 
reasonable and non-discriminatory royalty rate, the precise amount of which should be determined having 
regard to all the circumstances of the case.  

68. The European Commission has also, in October 2007, opened formal anti-trust proceedings 
against Qualcomm Incorporated, a US chipset manufacturer, concerning another alleged abuse in the 
context of standard setting. 

69. Qualcomm is a holder of IP-rights in the CDMA and WCDMA standards for mobile telephone. 
The WCDMA standard forms part of the 3G (third generation) standard for European mobile phone 
technology (also referred to as "UMTS"). The Commission's opening of proceedings follows complaints 
lodged with the Commission by mobile phone manufacturers. The Commission's investigation 
concentrates on whether Qualcomm's licensing terms and conditions are non-FRAND and, therefore, may 
breach EC competition rules.  

70. This is the first time that the Commission is investigating the issue of FRAND in the context of 
an Article 82 case. 
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3.2  Innovation and Merger Control  

71. As to merger control, the Commission has always paid attention to the innovation elements of a 
notified merger. In its investigation the Competition DG also takes due account of the impact of a 
transaction on R&D and innovation. The capacity of a merger to limit innovation in the market can be a 
very important element, because it may increase the risk of a significant impediment to effective 
competition leading to lower investment in research or because an innovative maverick is taken out of the 
market. But the Commission does not only exercise a negative control trying to preserve incentives and 
abilities to innovate. The Commission also looks favourably at mergers that promote innovation through 
mergers and acquisitions in the course of its competitive assessment and when analysing efficiencies. The 
Commission has published guidelines both as regards mergers between competitors ("Horizontal Merger 
Guidelines"43) and those that involve mergers between parties active at different levels or closely related 
areas of  the supply chain ("Non-horizontal guidelines", together the "Guidelines")44. In both these 
Guidelines, it is explicitly recognised that innovations, as dynamic efficiencies, are taken into account 
when assessing the positive impact of a merger. 

72. The Guidelines reflect how the Commission takes into account innovation and the specifics of 
IPRs and innovative markets in its merger analysis. When interpreting market shares, for example, the 
Commission takes into account the particular market conditions, e.g. if the market is highly dynamic or if 
the structure is unstable due to innovation and growth45. Innovation is taken into account both when 
assessing non-coordinated effects and coordinated effects. When analysing non-coordinated effects,  in 
markets where innovation is an important competitive force, a merger may increase the firms’ ability and 
incentive to bring new innovations to the market and exert pressure on rivals to innovate, too. Or vice 
versa, effective competition may be impeded by a merger between two important innovators (e.g. two 
firms with pipeline products). When analysing coordinated effects the Commission takes into account the 
characteristics of innovative markets and recognises that coordination may be more difficult given that 
innovations if they are significant may allow one firm to gain a major advantage over its rivals.46 Finally 
as regards non-horizontal mergers, the Commission considers that such mergers are less likely to raise 
competition concern than horizontal mergers as they do not lead to the immediate elimination of 
competitors. However, there may be circumstances when also such mergers could give rise to concern, e.g. 
where the combined entity possesses a key competitive advantage in terms of innovation or technology 
which gives it the incentive and ability to foreclose rivals from an important source of supply or demand 
and where the effects of such conduct is material.  

73. Furthermore, both as regards horizontal and non-horizontal merger, innovation is also an 
important factor to consider when evaluating market entry barriers. In this context the Commission for 
example examines whether incumbents enjoy technical advantages (including preferential access to 
innovation and R&D47 or IPR), which make it difficult for any firm to compete successfully at any level of 
the supply chain. In certain industries it might be difficult for companies to enter the markets because 
patents protect products and processes. This may be the case because entrants need access to a protected 
technology to launch their own products or because their new products risk infringing existing IPRs.  

                                                      
43  Guidelines on the assessment of horizontal mergers (OJ C 31/5 of 5.2.2004)    
44  Guidelines on the assessment of non-horizontal mergers (OJ C 265 of 18.10.2008). 
45  See for example Case COMP/M.2256-Philips/Agilent; par. 31-32 or Case COMP/M.2609-HP/Compaq; 

par. 39). 
46  See par. 45 of the Guidelines on the Assessment of horizontal mergers (OJ C 31/5 of 5.2.2004)    
47  See Case IV/M.774-Saint Gobain/Wacker Chemie (OJ 247, 10.9.1997) 
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74. Finally, innovation is also a key element in the examination of efficiencies created by mergers. 
Mergers may bring about various types of efficiency gains which can lead to benefits for consumers, e.g. in 
resulting from improved products and services obtained by efficiency gains in the area of R&D and 
innovation. For instance, a JV set up to develop a new product may bring about the type of efficiencies the 
Commission can take into account when deciding over a proposed concentration. 

3.3  Innovation and State Aid Control  

3.3.1 Basic policy considerations 

75. The basic assumption is that competition in functioning markets creates strong incentives for 
companies to invest in knowledge and innovation which generate competitive advantages and profits48. An 
innovative company will typical enjoy faster growth in competitive markets enabling it turn its creative 
efforts into value. Preserving competition by controlling harmful State aid, abuses of dominant positions 
and other anti-competitive conduct is thus crucial. Nevertheless, there is no rule without exemption. There 
are situations where markets, left to their own devices, fail to deliver efficient outcomes. In such cases it is 
not sufficient to rely on market forces and free competition to achieve the desired outcomes. In these 
specific cases of market failure, State aid may contribute to fostering innovation by increasing the 
incentives of businesses to invest more in innovation. It is, however, important to stress that State aid 
constitutes but one element in a much wider package of structural reforms to encourage innovation. State 
aid, used judiciously, should be viewed as a complementary tool to support innovation. 

3.3.2 State aid for research & development and innovation 

76. To meet the 3% R&D target set by the Lisbon Agenda several building blocks are regarded as 
fundamental, a central one being the state aid framework for R&D and innovation1. The envisaged aim is 
to facilitate access to finance and risk capital as well as public financing of R&D and innovation. 

77. In 2006, the Commission has issued new guidelines on State aid for Risk Capital and new rules 
on State aid for R&D and Innovation. These new rules are designed to encourage Member States to invest 
more in R&D and Innovation as well as Risk Capital as a percentage of their total State aid budgets. They 
are also intended to support Member States in using a more economics based approach in order to target 
State aid towards the right projects, i.e. where the benefits of State aid outweigh any harm to competition 
and trade. The new rules provide for increased legal certainty and introduce the possibility to grant aid 
through a series of new measures for innovation: aid for young innovative start-ups; aid to SMEs for 
advisory and support services or for the loan of qualified personnel; aid for process and organisational 
innovation in services, aid for innovation clusters and aid for technology transfer2. Finally, it is worth 
mentioning in this context that these rules also allow support granted to SMEs for their patenting activities, 
under certain conditions. 

78. In order to allow Member States to profit even further from these measures and to simplify their 
implementation, the Commission has largely exempted from the notification process most of the aid to risk 
capital and to R&D and innovation. These forms of aid are now comprised in the Commission Regulation 
(EC) No 800/2008 of 6 August 2008 declaring certain categories of aid compatible with the common 
market in application of Article 87 and 88 of the Treaty (General block exemption Regulation).   

                                                      
48  Recent OECD analysis finds that stricter competition-restraining regulation significantly reduces business 

R&D intensity. See Economic Policy Reforms “Going for Growth” (2006), p. 67 (section II.3 entitled 
“Encouraging Innovation: An Overview of Performance and Policies”). 
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3.4 Innovation and competition advocacy 

3.4.1 The regulatory framework and its significance for innovation 

79. The regulatory environment is a very crucial factor when it comes to business innovation. The 
above-mentioned OECD report “Going for Growth” (2006)49 finds that strict competition-restraining 
regulation (other than IPR) will always significantly reduce business R & D intensity. It is therefore crucial 
for legislators to be aware of the potential harmful effects of competition restricting regulation. The OECD 
study  concludes that of the various policy elements studied (including subsidies, private sector credit, 
import penetration, etc.) reducing anti-competitive regulation was found to be the second most powerful 
thing that governments should do to raise the level of business R&D spending (and six times stronger than 
enhancing IPRs). 

80. The Commission considers that competition-enhancing regulation is a fundamental component of 
any policy strategy aimed at strengthening innovation and competitiveness. The Competition DG is 
actively engaging in competition advocacy activities in a number of sectors, which are very important as an 
input for innovative industries (e.g. the financial services sector) or where innovation is a driver of 
competition (e.g. professional services). In addition, the Commission has recently developed a revised 
impact assessment system to assess the potential economic effects of legislative proposals submitted by the 
Commission, including the competition effects. 

3.4.2 The competition test applied to EC draft legislation 

81. Before adopting new regulatory frameworks the Commission’s services have to engage in a 
comprehensive evaluation of its potential impact on the economy, including competition impacts. The 
Commission’s services when preparing draft legislation are called to consider carefully whether 
government regulation in a sector is necessary, and, if it is, make sure that the regulation is the least 
intrusive and most open to competition that it can be. Taking the example of intellectual property rules, for 
example, the challenge is to ensure sufficient IP protection to guarantee investment in IP, but not overly 
broad protection that helps perpetuate market power and excludes follow on investment. 

82. In June 2005 the Commission50 - adopted revised Impact Assessment Guidelines51, covering all 
legislative and policy initiatives included in the Commission’s Annual Work Programme. These have been 
replaced by new Impact Assessment Guidelines in 200952. As regards screening of potential negative 
effects on competition the principles however remain the same. Such impact assessments explore 
alternative options to solve a defined problem and evaluate their economic, environmental and social 
impact. The basic “competition test” applied in the context of competition policy screening involves asking 
two fundamental questions at the outset. First: what restrictions of competition may directly or indirectly 
result from the proposal53? Second: are less restrictive means available to achieve the policy objective in 
question? 

                                                      
49   See FN 2  
50  See Communication from the Commission to the Council and the European Parliament of 16 March 2005 

on “Better Regulation for Growth and Jobs in the EU”; COM(2005) 97 final   
51  SEC (2005) 791. 
52  SEC 2009(92). 
53  Table 1 on Economic impacts puts the following key question: "Will it lead to a reduction in consumer 

choice, higher prices due to less competition, the creation of barriers for new suppliers and service 
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83. The Impact Assessment Guidelines recognise that "the Member States and the Community shall 
act in accordance with the principle of an open market economy with free competition, favouring an 
efficient allocation of resources. If firms face no, or only weak actual or potential competition, then the 
quantity and quality of goods and services they product may fall short of the socially efficient level."54.55. 
Competition advocacy in the form of Competition screening therefore forms an integral part of impact 
assessment.  

4. A broad based Innovation Strategy for Europe 

84. As requested by the Spring European Council in March 2006, the Commission on 13 September 
2006 adopted a Communication defining a Broad Based Innovation Strategy for Europe56 that translates 
investments in knowledge into innovative products and services. This Communication presents ways to 
better exploit the European Union's innovation potential, by accompanying industry-led initiatives with 
appropriate public policies. The Communication states that, while increased competition constitutes the 
most efficient instrument to stimulate innovation, policy measures and innovation support mechanisms 
may also have an important role to play. 

85. The Communication ‘a Broad Based Innovation Strategy for Europe’ follows a series of previous 
initiatives and policy orientations by the European Commission57, which tend to consider that only a 
combination of policies can bear fruits for innovation. Apart from the identification and diffusion of “good 
practices”, it is important to assess whether the most important elements of a country’s “system of 
innovation” function well, namely: 

• The general framework conditions within which R&D and innovation are generated and used, 
particularly highly competitive markets, flexible, mobile and skilled labour force, and well 
functioning capital markets (including venture capital) 

• The overall knowledge base of the EU economies, in terms of well performing economic 
systems, and efficient public research and business R+D 

• Sufficient incentives (including taxation) for business R&D and adequate rewards for successful 
discoveries 

• Adequate networking and knowledge transfer mechanisms to exploit the potential of science-
industry links and improve the commercialisation of research both at a domestic and at the EU 
levels. 

                                                                                                                                                                             
providers, the facilitation of anti-competitive behaviour or emergence of monopolies, market segmentation 
etc? 

54  Annex to the Impact Assessment Guidelines, p. 19 
55 A specific DG COMP guidance paper is published at 

http://europa.eu.int/comm/competition/publications/advocacy/.  
56  Communication from the Commission of 13 September 2006 to the Council, the EP, ECOSOC and the 

Committee of the Regions; COM(2006) 502 final   
57  E.g. Innovation policy: updating the Union’s approach in the context of the Lisbon strategy, COM(2003) 

112 final; Innovation in a knowledge-driven economy, COM(2000) 567 final 
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5. Conclusions 

86. In conclusion the Competition DG agrees with the conclusion drawn by the Secretariat’s Note (p. 
38) that patents clearly have a dual role of fostering innovation and diffusing technology. Judging from our 
experience we support the conclusion that competition is positively related to innovation. This conclusion 
can also be based on recent studies involving the degree of anti-competitive product market regulation and 
innovation in various OECD countries. A number of different factors support the positive correlation 
between competition and innovation.  

87. First, effective competition provides incentives for firms to innovate, as they can profit from new 
and idiosyncratic knowledge58.  

88. Second, effective competition is a very effective mechanism to diffuse innovation. Well 
functioning innovation systems serve to ensure the free flow of information across the interfaces between 
large firms, researchers, entrepreneurs, investors of all kinds, consultants, patent agents and other 
intermediaries, local authorities and other actors. Competition pushes towards testing, imitation, and feed-
back learning, which greatly contributes to the diffusion of innovation. Furthermore, open and competitive 
markets are a pre-requisite for SMEs and new entrants to spread innovations in the economy.  

89. In light of these observations, competition authorities have an important task in preserving and 
protecting competition to foster innovation, with a special view to innovation driven markets. At the same 
time there is also a lot of scope for legislators and patent offices to stimulate innovation by way of 
designing patent laws. It is increasingly being recognised that patents and patent systems do not always 
stimulate innovation but are used for other defensive purposes, thus retarding (follow-on) innovation. This 
requires focus on improving IPR law and its application, including the working of the patent offices. EU 
competition policy is already revised and is still being revised to face the challenges and contribute to 
growth and innovation. 

                                                      
 

 

                                                      
58  See e.g. Teece, D.J. (1987) Profiting from technological innovation: implications for integration, 

collaboration, licensing and public policy. In D.J. Teece (ed.) The competitive challenge: strategies for 
industrial innovation and renewal: 185-219. Cambridge, MA: Ballinger. Berney, J.B. (1991) “Firm 
resources and sustained competitive advantage”; Journal of Management, 17:99-120  


