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SETTLEMENTS IN CARTEL CASES 

1. Introduction 

1. In the field of competition law enforcement, the term "settlement" is equivocal, since it carries 
different meanings in different jurisdictions. In some jurisdictions, settlements can be regarded as an 
investigative tool which may provide in addition to the investigation new and strong evidence to the 
competition authority; in other cases, it can be regarded as a negotiated procedure in which the competition 
authority and the defendant give up enforcement rights and protection rights respectively. Only the latter 
type of settlements can be properly called "negotiated settlements". The European Commission, taking into 
account its legal and institutional environment, has recently put into force an original settlement procedure 
which differs from existing regimes and which is certainly not negotiated. 

2. In 2005, the Commissioner for Competition Neelie Kroes recognised that "unlike some other 
systems – that of our American colleagues, for example – there is no arrangement [in the EU] for 
simplified handling of cases in which the parties to the cartel and enforcer concur as to the nature and 
scope of the illegal activity undertaken and the appropriate penalty to be imposed"1. Three years later, the 
European Commission has filled the lacuna and introduced a settlement procedure for cartels which will 
allow it to settle cartel cases through a simplified procedure2. The legislative package consists of a 
Commission Regulation, which accommodates the settlement option within the existing framework of 
Commission Regulation (EC) n° 773/2004 together with a Commission Notice (the "settlement notice"). 
The Notice3sets out the specifics of the new procedure and provides guidance for the legal and business 
community. This followed six months' consideration of 51 contributions received during a public 
consultation on a draft package launched on 26th October 2007. The competition authorities of EU Member 
States were also closely involved. The settlements package entered into force on the 2nd of July 2008. 

3. The settlement procedure is only applicable to cartel cases, not all anti-trust cases. This is partly 
because experience shows that litigation in cartel cases mainly relates to circumstances having a bearing on 
the amount of the fine and liability of parent companies for actions undertaken by their subsidiaries. 
Consequently, in order to settle cartel cases, the companies under investigation and the Commission are 
expected to discuss the scope and accuracy of the facts and evidence, while in other anti-trust cases they 
would engage also in discussions on intent, on market definition or on the balancing of anti-competitive 
and pro-competitive effects of the restriction of competition. It seems therefore more likely to reach 
quicker convergent views in cartel cases and settle the case accordingly. Moreover, amongst antitrust 
cases, cartel investigations are comparatively more frequent and often entail a heavier procedure in view, 

                                                      
1 Neelie Kroes, The first hundred days, address before the 40th anniversary of the Studienvereinigung 

Kartellrecht (Apr. 7, 2005), available at: 
<http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/05/205&format=HTML&aged=0&lan
guage=EN&guiLanguage=en> 

2 Commission Regulation (EC) n° 622/2008 of 30 June 2008 amending Regulation (EC) n° 773/2004, as 
regards the conduct of settlement procedures in cartel cases 

3 Official Journal C 167, 2.7.2008, p. 1–6. 
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among other things, of the multiplicity of parties and languages involved and the jurisdictional issues they 
raise (e.g. discovery).  

2. Benefits of settlement procedure 

4. When parties are convinced of the strength of the Commission's case in view of the evidence 
gathered during the investigation and of their internal audit, they may be ready to acknowledge their 
involvement in an infringement and accept their liability for it, in order to shorten the procedure and obtain 
a reduction of the fine. With the settlement programme, undertakings can expect a reduction of fine of 
10%. The reduction in fine will be equal for all settling parties. A settlement procedure therefore provides 
scope for reducing the length of the administrative procedure, given acceptance by parties of the 
Commission's case. 

5. Given this, EU settlements can provide significant benefits to both sides. From the European 
Commission's point of view, where the parties to a cartel case agree with the Commission findings, it has 
an instrument to speed up the adoption of a Decision. Specifically, the Commission's Statement of 
Objections (SO) endorsing the contents of the parties' "settlement submission" (see below) may be shorter 
than a SO issued to face a contradiction. Since the parties would have been heard effectively during the 
settlement discussions in anticipation of the "settled" SO, other procedural steps could be simplified so 
that, following confirmation by the parties, the Commission could proceed swiftly to adopt a final decision. 
The settlement procedure should thus allow the Commission to handle more cases with the same resources, 
thereby fostering the public interest in the Commission's delivery of effective and timely punishment, 
while increasing overall deterrence. 

6. EU settlements provide significant benefits for defendants as well: in addition to leading to more 
efficient and expedient outcomes, plea agreements give a defendant a greater sense of being involved in a 
case and of being able to influence the final outcome, produce more transparent and predictable results, 
and provide for certainty and finality. With the settlement programme, undertakings can expect a reduction 
of fine of 10%. The reduction in fine will be equal for all settling parties. 

3. The settlement procedure 

7. Any company which becomes aware that it is being investigated in a cartel case (for example, by 
being inspected or receiving a request for information) may indicate to the Commission its interest in 
exploring the possibility of a settlement. If the Commission considers that the case may, in principle, be 
suitable for settlement, it will explore the interest in settlement of all parties to the same proceedings. It 
may do this also on its own initiative, even if the parties have not already indicated their interest in a 
settlement. It is important to emphasise that companies are not obliged to enter settlement discussions, or 
to ultimately settle and the Commission may only apply the settlement procedure upon parties' explicit 
request. Nor is there any right to settle for companies. 

8. Should the Commission consider a case suitable for settlement, it will initiate settlement 
proceedings only once the investigation takes it to the stage of being ready to draft a Statement of 
Objections. It will at that point send a letter to all parties to the proceedings setting a final time limit to 
express their interest in a settlement procedure in writing. Once the parties have made a written request for 
such a procedure, the Commission may then decide to open discussions before the drafting of a Statement 
of Objections. The request by the parties should contain a number of elements: i) an acknowledgement of 
the parties' liability for the infringement; ii) an indication of the maximum amount of the fines the parties 
foresee to be imposed by the Commission; iii) the parties' confirmation that they have been informed of the 
Commission's objections in a satisfactory manner and that they have been given the opportunity to be 
heard; iv) the parties' confirmation that they will request neither access to the file nor a formal oral hearing; 
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and v) the parties agreement to receive the SO and the final decision of the Commission in a given 
language of the European Community4. 

9. Settlement discussions will tackle in a timely manner the alleged facts, their classification, the 
gravity and the duration of the infringement and the liability for the individual involvement in the cartel on 
the basis of the evidence in the file supporting the envisaged objections. This includes discussing the 
potential maximum fine net of any other reduction. The procedure will not give companies the ability to 
negotiate with the Commission as to the existence of an infringement of Community law or the appropriate 
sanction. The Commission will not bargain about evidence or its objections, however, parties will also be 
heard effectively in the framework of the settlement procedure and parties will therefore have the 
opportunity to influence the Commission’s objections through argument. 

10. In the course of the discussions accessible versions of documents (other than evidence) listed in 
the case file may be disclosed upon reasoned request when it is justified to enable a company to ascertain 
its position on a given time period or issue, and where this disclosure does not jeopardise the overall 
efficiency sought with the settlement procedure5. The parties to the proceedings and their legal 
representatives are not allowed to disclose to any third party the content of their discussions with the 
Commission's services or of any documents to which they have had access. A breach of this rule may 
constitute an aggravating circumstance to be taken into account in setting the fine. 

11. If the parties are convinced of the case, the Commission may set a time-limit for them to 
introduce a formal request ("settlement submission") to settle the case. The settlement submission would 
be formulated according to a specified template and drafted along with the results of the settlement 
discussions. The settlements submission will contain in particular the acknowledgement of their 
involvement in the infringement, their commitment to follow the settlement procedure and an estimate of 
the potential fine, in anticipation of the formal objections6. The Statement of Objections would reflect the 
contents of  the settlement submission. 

12. The Commission would retain the possibility to depart from the parties' settlement submission 
until the final Decision. Specifically, if the Commission does not endorse the settlement submission of the 
parties in a Statement of Objections or in a final decision, the acknowledgments provided by the relevant 
parties are deemed to have been withdrawn and cannot be used against them. The treatment of the case 
would then revert to the "standard" procedure, including a new Statement of Objections, the possibility to 
request access to the file and an oral hearing. Also, if no settlement was explored or reached, the standard 
procedure would apply by default.  

13. Moreover, after a "settlement" has been provisionally agreed between the parties and DG 
Competition of the European Commission, and a draft Commission decision on this basis has been drafted, 
the College of Commissioners may decide not to adopt the draft decision7.  However, in such a case, before 
adopting any decision departing from the "settlement", the Commission would have to inform the parties 
concerned and adopt a new Statement of Objections subject to the ordinary rules of procedure, and which 
could not be based on acknowledgements provided by the parties in view of a settlement. Clearly, such a 

                                                      
4 See Article 20 of the Notice. 
5 This issue is addressed in Articles 15 to 17 of the Notice 
6 According to Article 20 of the Notice 
7 This is because of the principle of collegiality of European Commission Decisions, and the benefit of 

having meetings of the Advisory Committee of National Competition Authorities of EU Member States, 
which is consulted on draft Commission anti-trust decisions. 
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departure from a settlement should occur only exceptionally if the usefulness of the settlement instrument 
is to be preserved. 

4. Settlement procedure, rights of defence and Courts 

14. Effective enforcement of Community competition law must remain compatible with full respect 
of the parties' rights of defence, which constitutes a fundamental principle of Community law to be 
respected in all circumstances, and in particular in antitrust procedures which may give rise to penalties. In 
line with this principle, parties' rights of defence under the settlement procedure remain the same as in the 
ordinary procedure. They are simply exercised in the framework of bilateral discussions, both orally and by 
means of a submission, in anticipation of the formal notification of objections. Parties choose between the 
settlement procedure and the ordinary procedure freely and in a fully informed manner. For the parties' 
rights of defence to be exercised effectively, the Commission must hear their views on the objections 
against them and supporting evidence before adopting a final decision, and must take them into account by 
amending its preliminary analysis, where appropriate8.  

15. By introducing a settlement phase, the Commission increases companies’ options to be informed 
earlier of potential objections and of the evidence supporting them. In addition, companies would be 
informed of the likely range of fines prior to the adoption of the final decision. On the basis of these facts 
and documents, the parties have the opportunity to express their views to the Commission. This enables 
them to influence the contents of the Statement of Objections and, thereby, of the decision itself. Full 
access to file remains available after the Statement of Objections for those who do not settle, and the 
parties may decide at any moment to stop the settlement discussions or not to send a settlement 
submission. Furthermore, the parties may call upon the Hearing Officer at any time during the settlement 
procedure in relation to issues that might arise relating to due process, as is the case in the ordinary 
procedure. This constitutes an additional guarantee for the respect of the rights of defence. 

16. The Commission will not transmit settlement submissions to national courts without the consent 
of the parties, in line with the provisions in the Commission Notice on co-operation between the 
Commission and the courts of the EU Member States in the application of Articles 81 and 82 EC9. 

17. Finally, all decisions taken by the Commission under Regulation (EC) N°1/2003 are subject to 
judicial review in accordance with Article 230 of the Treaty. Moreover, as provided in Article 229 of the 
Treaty and Article 31 of Regulation (EC) N°1/2003, the Court of Justice has unlimited jurisdiction to 
review decisions on fines adopted pursuant to Article 23 of Regulation (EC) No 1/2003. Therefore, a 
company which is the subject of a Commission decision based on a settlement which it has made with the 
Commission can still appeal the Commission Decision to the Court of First Instance. 

5. Settlement procedure and leniency 

18. The Commission leniency programme is an investigatory tool10. It aims at uncovering cartels and 
collecting evidence to discharge the Commission's burden of proof.  
The Commission Notice on immunity from fines and reduction of fines in cartel cases (the Leniency 

                                                      
8 In line with settled case-law, the Commission shall base its decisions only on objections on which the 

parties concerned have been able to comment and, to this end, they shall be entitled to have access to the 
Commission's file, subject to the legitimate interest of undertakings in the protection of their business 
secrets. 

9 OJ C 101, 27.4.2004, p. 54; point 26. 
10 See press release IP/06/1705 



DAF/COMP/WP3/WD(2008)82 

 6

Notice11) rewards companies which voluntarily disclose to the Commission the existence of a cartel and 
bring evidence to prove the infringement. The reduction of the fine varies depending on the timing and 
significant added value of the information and evidence provided. In contrast, settlement aims at 
simplifying and expediting the procedure leading to the adoption of a formal decision, thereby allowing for 
procedural savings and the internal redeployment of enforcement resources.  

19. The "Settlements Notice" rewards concrete contributions to procedural efficiency. All parties 
settling in the same case will receive equivalent reductions of the fine (10%), because their contribution to 
procedural savings will be equivalent. Indeed, the co-operation covered by the Settlement Notice is 
different from the voluntary production of evidence to trigger or advance the Commission's investigation, 
which is covered by the Leniency Notice. Provided that the co-operation offered by an undertaking 
qualifies under both Commission Notices, it can be cumulatively rewarded accordingly. 

20. After the introduction of a settlement procedure, the incentive for companies to ask for leniency 
will remain unchanged, for the following reasons: First of all, the reduction of fines under the leniency 
programme is considerably more significant than the 10% settlements reduction. Secondly, leniency will 
not be available once settlement discussions start, which will be after the purely investigative phase. To the 
extent that companies have an interest in obtaining a maximum reduction in their fine, they will therefore 
have a strong interest to favour leniency. However, as the reductions of fine under the two procedures are 
cumulative, companies will always have an incentive to ask for both.  

6. Summary and Conclusion 

21. It can be seen from the above that although the settlement procedure is limited to cartel cases, not 
every cartel case will be suitable for settlement. Regulation (EC) N° 773/2004 bestows on the Commission 
the discretion whether to explore the settlement procedure or not in cartel cases, while ensuring that the 
settlement procedure cannot be imposed on the parties. The Commission retains a broad margin of 
discretion to determine which cases may be suitable to explore the parties' interest to engage in settlement 
discussions, as well as to decide to engage in them or discontinue them or to definitely settle. The rights of 
defence of undertakings are fully respected, and the programme is complementary with the leniency 
programme. 

22. This tool having only been introduced on 2 July 2008, there are no completed settlement 
agreements on which DG Competition can report at the time of writing. An evaluation of this very new 
instrument will only be possible after a longer period of experience. 

                                                      
11 OJ C 298, 8.12.2006, p. 17. 


