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EVIDENTIARY ISSUES IN MERGER REVIEW:  
 
 

THE EUROPEAN COMMISSION  
 

1. Introduction 

1. This contribution describes the different evidentiary issues of the EU merger review system. It 
follows the structure of the Issues Paper submitted by the Secretariat of Working Group No 3 and is 
intended to reply to the specific questions therein raised. 

2. First, it contains a short description of the Commission�s powers in investigating mergers and of 
the different sources of information available to the Commission. Second, it addresses the issue of the 
�usefulness� of the different type of investigative instruments according to the Commission�s practice. 
Third, it discusses the burden of proof incumbent on the Commission when deciding on a notified merger 
and the different issues which have been addressed by the Community Courts in this respect. Finally, it 
gives two recent examples of merger decisions reviewed by the Community Courts.  

2. Obtaining information in the merger review process 

2.1 Investigative powers and the Merger Regulation 

3. Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations 
between undertakings1 (hereinafter referred to as �the Merger Regulation�) gives the Commission wide 
powers and discretion to investigate mergers. The Merger Regulation provides for a system of 
administrative authorisation whereby all mergers with a Community dimension have to be notified to the 
Commission and must be authorised before implemented. The notification is the starting point of the 
Commission�s investigation and there are a number of requirements with which it has to comply.2  

4. Once the notification is complete, the Commission commences the market investigation. For that 
purpose, it may request information from undertakings3 and Member states4 (governments or competent 
authorities). When the request is addressed to an undertaking or association of undertakings, the 
Commission may choose between a �simple request�5 or a �decision�6. The main difference between one 

                                                      
1 . L 24, 29.01.2004. 

2 . Article 4, paragraphs 1 to 3 and Article 6 (1) (a). 

3 . Article 11 (1). 

4 . Article 11 (6). 

5 . Article 11 (2). 

6 . Article 11 (3). 
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and the other is that the latter, under certain circumstances7 suspends the time limits for the Commission to 
take the final decision and if a company fails to submit the information or submits incorrect or misleading 
information, the Commission may impose sanctions. 

5. An important development brought about by the Merger Regulation when compared with the 
previous one [Regulation 4064/89],8 is that the Commission has now the possibility to adopt a decision 
requesting information without previously having to request the information by �simple request�. This is a 
particularly important tool given the celerity of merger investigations.  

6. The Commission has also the power to interview natural or legal persons;9 and to undertake 
inspections of the premises of the undertakings, either with the agreement of the concerned undertakings10 
or by decision of the Commission.11 The power to make interviews is a new power introduced by the new 
Merger Regulation. Contrary to what happens in some jurisdictions, the Commission cannot compel 
undertakings to give oral statements. Interviews are therefore voluntary and evidence is not given under 
subpoena. Surprise inspections are very rare, the Commission has only used it in one occasion in fifteen 
years of merger control . 

7. The effectiveness of these investigative tools is ensured by the powers the Commission has to 
impose sanctions if the undertakings submit incorrect and misleading information or fail to supply the 
information within the required time limit. In such situations, the Commission has the power to impose 
fines and periodic penalty payments.12 

2.2 Commission�s practice and sources of information 

8. Merger investigations may follow three levels of detail with different investigation requirements. 
The first level is the �simplified procedure�, which in fact does not require an investigation in the sense 
that there is no market investigation or consultation of third parties. This is reserved for mergers that as 
from the outset do not raise any competition concerns.13 The second level are �Phase I investigations� 
where the Commission conducts a relatively simple market investigation. This is reserved for mergers in 
relation to which competition concerns cannot be excluded, but they can rapidly be set aside by the market 
investigation or removed by remedies offered by the parties. The third and more complex level of 
investigation is conducted in �Phase II investigations� when the merger raises serious doubts as to its 
compatibility with the common market. Phase II investigations are very detailed and involve a great 
number of investigative measures.  

                                                      
7 . Commission Regulation (EC) No 802/2004 of 7 April 2004 implementing Council regulation (EC) No 

139/2004 of 20 January 2004 on the control of concentrations between undertakings (hereinafter � the 
Implementing Regulation�), Article 9 (1) and (2). 

8 . Regulation of 21 December 1989, O.J. L257 p.13. 

9 . Merger Regulation, Article 11 (7). 

10 . Merger Regulation, Article 12 and 13 (1). 

11 . Merger Regulation, Article 12 and 13 (4). 

12 . Merger Regulation, Article 14 and 15. The level of fines and periodic penalty payments were considerably 
increased with the entry into force of the Merger Regulation when compared to the former Regulation, 
4064/89 [of 21 December 1989, O. J. L257/13]. 

13 . Commission Notice on a simplified procedure for treatment of certain concentrations under Council 
Regulation (EC) No 139/2004. 
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9. In practice, both in Phase I and Phase II investigations, requests for information and interviews 
have proved to be the most common and utilised investigative tools within the Commission. Requests for 
information are used to obtain a very broad range of information needed to undertake an investigation. 
They are also used with regard to the different players involved in a merger investigation: the merging 
parties, competitors, customers, and other independent sources of information such as regulatory agencies 
or other public authorities (ex. telecom and energy regulators, port or airport administrators).  

2.3 Evidence submitted by the parties  

10. In the notification, the notifying undertaking(s) submit information and take position on a number 
of issues, such as the affected markets, market power, barriers to entry. Accordingly, via the notification, 
the Commission is already provided with an important amount of information to evaluate the possible 
effects of the proposed merger on competition. A complete and detailed notification is the starting point of 
a successful investigation.  

11. Ideally, most of the information regarding both the merging undertakings and the affected markets 
has been already discussed between the case team and the notifying parties during the pre-notification 
meetings. These meetings will normally cover both corporate issues, such as the nature and structure of the 
transaction and the role of each party, as well as competition issues covering the relevant information with 
regard to all possible affected markets [degree of concentration, main suppliers, main customers, 
competitor�s strength, buying power, contractual relationships, nature of the product and services, 
operation of the markets].  

12. Notwithstanding, materials submitted with the notification are written by the companies for the 
preparation of the merger notification and they tend promote the parties arguments and, consequently its 
reliability has to be scrutinised. In addition, to ensure the submitted information is reliable and complete, it 
can be useful to request a written declaration from the parties confirming that all documents relating to one 
or the other aspect of the investigation have been produced.14  

13. If the notification does not contain all the necessary information required in the notification �CO 
Form�, which attempts to ensure that the  Commission can  launch a useful investigation, the notification 
can be declared incomplete.15 In such a case, the deadline will only commence the day the Commission 
receives the complete information. Consequently, with regard to the merging parties, requests for 
information serve to complement or clarify information which was not requested at the notification or 
which was not provided in sufficient detail. They mainly serve to clarify issues raised by third parties 
during the market investigation.  

14. With regard to the notifying undertakings, requests for information will normally cover corporate 
strategy documents, be it planning documents, minutes of the supervisory/management board meetings, in 
house presentations to decision making bodies, reports, surveys. The usefulness and reliability of these 
documents depends on whether they are previous or contemporaneous to the merger [see below].  

2.4 Evidence from market participants: competitors, suppliers and customers 

15. After having gathered sufficient material from the parties on the impact on competition of the 
reviewed merger, the Commission begins the market investigation. This consists of requests for 

                                                      
14 . The Form submitted for the purposes of a merger notification, Form CO, includes a declaration which the 

representatives of the undertakings have to sign. 

15 . Article 5 (2) Implementing Regulation. 
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information sent mainly to the relevant market players [mainly competitors and customers of the merging 
parties] in the form of  questionnaires.  

16. Market investigations serve different purposes. They are intended to complete the factual picture 
the parties gave the Commission about the affected markets and to cross-check the information provided in 
the notification It allows the Commission to identify the market players (or at least the principle ones) and 
to obtain the relevant factual information from them. But also, and importantly, they allow the Commission 
to verify the reliability of the information submitted by the parties and to confront their view of the impact 
of the proposed merger with the view of third parties. To submit the information and the theories advanced 
by the merging parties to third parties scrutiny is an important function of market investigations. 

17. The conception of a �questionnaire� is very case specific but it normally covers factual questions 
on a number of standard issues such as:  

a)  Supply and demand side substitutability for product and geographic market definitions;  

b) Individual data regarding the respondent such as costs, production, output, sales/purchases, 
prices, margins;  

c) Market structure and market developments such as demand growth, production/output growth, 
contract details with customers, suppliers, issues related to procurement; role of Intellectual 
Property on the play of competition;  

d) Importance of brand recognition and reputation; 

e) Market strategy. 

18. It also includes analysis and predictions of the respondents behaviour [not only past but also future; 
notably on how they will react to a price change] and opinions on the impact of the merger for the 
respondent�s business.  

19. The market investigation will often provide the first indications of concerns and issues the 
Commission may want to investigate about the proposed merger. For it to be a useful tool of investigation, 
�market investigations� must comply with a number of safeguards [see below]. 

2.5 Information from regulatory bodies and administrations 

20. National regulators in regulated markets such as Telecoms, Transport and Energy, but also other 
specialised public bodies or government agencies [such as airport and port administrators] can be an 
important source of information for merger investigations. Normally these bodies have readily available 
data and information which has proved to be useful for the Commission to understand the markets, the 
existence and power of competitive constraints and the regulatory issues which are vital for a sound 
assessment. In a recent merger case, T-Mobile Austria/Tele.ring,16 a telecommunications case involving the 
Austrian Market, the Commission had extensive exchanges with the Austrian Regulator who provided 
useful information on details of market shares, prices, switching rates and frequency allocation. 

21. With regard to sector expertise, the Commission offers in house relevant expertise which is 
available to case teams. Indeed, other Commission departments such as DG Transport and Energy, DG 
Information Society and Media and DG Enterprise, are associated to DG Competition�s investigations and 

                                                      
16 . M.3916, Decision of 26/04/06. 
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they provide expertise background knowledge such as details on the regulatory situation, information on 
specific products or services, access to the markets, role and strength of market players. The Commission 
also involves in merger investigations the relevant sectoral units within DG Competition. Often, in 
particular when dealing with mergers in regulated markets, the case team will comprise a fully involved 
member from the relevant sectoral unit which has proved to be very helpful. 

 2.6 Industry and economic expert analysis 

22. Technical expertise has proven to be useful in mergers involving complicated Intellectual Property 
issues or in markets with very specific and high tech product or services. For example, in the recent 
J&J/Guidant merger investigation, the Commission submitted requests for information and interviewed 
eminent doctors who provided a key contribution to the Commission�s assessment and conclusions.17 The 
investigation concerned the planned acquisition by Johnson & Johnson of its competitor Guidant. Both 
companies are active worldwide in the development, production and sale of cardio vascular medical 
devices, in particular stents. One of the aspects assessed by the Commission was whether any other 
competitor could replicate the role of Guidant as a potential competitor on the Drug Eluting Stents (DES) 
market and the closeness of substitution between J&J and Guidant endovascular stents. For both issues, the 
Commission relied upon the assistance of a number of eminent physicians, selected from a list of names 
provided by the parties and the competitors, involved at the highest level in clinical trials.  

23. Also in the ContentGuard investigation concerning the joint acquisition by Microsoft and Time 
Warner of the US company ContentGuard, the Commission relied on the expertise provided by a 
specialised IP consulting firm. The market concerned was the market for Digital Right Management 
(DRM) solutions where the holding of patent rights and of patent claims plays a significant role, in 
particular in the US. The Commission considered therefore crucial to have the advice of an IP expert on the 
scope/functioning and possible implications of patent portfolios on competition in the DRM market.18 For 
that purpose, the Commission commissioned an external study.  

3. Utility of information/Evidence Obtained 

24. Whatever the used tool to obtain evidence, the importance lays on the content of the descriptive or 
analytical information which is conveyed to the Commission. In the past, the Commission relied mostly on 
�opinion� evidence to supports its findings whilst in the recent years there has been a progressive shift 
towards collecting �hard� factual data which has more probative value. For example, if a customer asserts 
that it would not change supplier when faced with a 5 to 10% price increase, this information becomes a 
more reliable piece of evidence when accompanied by hard data as in the past that customer did not change 
supplier although prices have increased above that level.  

3.1 Internal Documents 

25. Internal documents are probably the most useful source of evidence. Among them, pre-existing 
documents containing data and observations are the most compelling.19 Day to day running of the business 
documents, compiling information and data about the investigated markets and players is a precious source 
of information. Documents containing factual information about production, costs, transport and shipping, 
                                                      
17 . M 3687 Johnson & Johnson / Guidant decision of 25/08/05. Competition Policy Newsletter, autumn 2005, 

page 87. 

18 . M. 3445 Microsoft/Time Warner/ContentGuard, the notification transaction was withdrawn and 
consequently there was no decision. 

19 . ICN Investigative Techniques Handbook for Merger Review, June 2005,  
http://www.internationalcompetitionnetwork.org/handbook_5-5.pdf 
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sales, marketing and customers preferences, customer churn, often help the Commission to define the 
product and geographical relevant markets and to have an understanding about the competitive situation in 
the market. This is particularly the case when these documents have been produced or recorded for 
purposes other than the merger investigation and therefore provide a faithful opinion or assessment by its 
author.  

26. To be able to detect relevant internal documents with good probative value is a difficult task. There 
are normally two techniques to request internal documents. The fist is to request for very specific 
documents, after having gone through a great deal of internal strategic documents. This can be done for 
example by requesting the agendas of all the meetings of the relevant company boards within a certain time 
period and subsequently request for the minutes of the relevant meetings and then target some of the 
documents mentioned in those minutes. Another opposite technique which functions as a �remote control 
inspection� is to request for �all documents including internal documents and e-mails� relating to a certain 
subject or item, sent or presented to a strategic employee of the firm or to a specific department. This 
technique has nonetheless the risk that the Commission is flooded with documents and will not be able, 
given the time limits, to review them properly. Consequently, in recent cases, the Commission used IT 
tools to process the data electronically and to track the relevant documents to find key evidence.  

3.2 Requests for information addressed to third parties 

27. The utility of the information contained in response to a �market investigation� will depend first of 
all from the sampling used. Normally the Commission contacts competitors, customers and other involved 
third parties [such as industry regulators].  The identity and number of respondents must be representative 
in order to have an as �complete picture� as possible.  

28. The timing of the market investigation is a crucial part of the Commission�s investigation. To be 
able to reach the right addresses and contact persons is the start and often the key for a successful 
investigation. In order to carry out its market investigation, the Commission relies on the contact details 
provided by the merging undertakings, which is compulsory information provided with the notification. 
Given the short deadlines, in particular in Phase I investigations, it has proved useful to test the contact 
details submitted to the Commission immediately after the merger has been notified. This precautionary 
measure ensures that market participants are informed in advance that they will receive a questionnaire 
from the Commission and normally ensures a higher return of responses from the market participants of a 
higher quality.  

29. Questions have to be drafted with great care and focus on questions that can be reliably replied to 
by the addressee. It is also important to keep in mind that replying to a written questionnaire is often 
cumbersome for the undertakings in question. Consequently, it may better to concentrate the written 
requests for information on issues which are crucial for the investigation and request other type of 
information through less cumbersome means such as telephone conferences and interviews.  

30. Competitors offer normally a useful insight about the industry and the market but their opinion is 
often not impartial and therefore, must be analysed critically. Customers are often a reliable source of 
concerns because their interests are closer to the interest of the Commission to protect consumer welfare. 
Nevertheless, when the investigation focuses on an �intermediate product� and contacted customers are 
also suppliers that can pass on price increases downstream, the usefulness of their responses may be 
hampered by their lack of interest in what happens to the prices paid by the end consumer.  

31. The information received from market participants is useful to have a first impression about the 
possible concerns raised by the proposed merger and to guide the case team in their investigation. 
However, very often they have to be followed up by interviews and meetings. Indeed, questionnaires given 
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their written nature are a useful but often �inflexible� investigative tool which needs to be complemented 
with other means of investigation.  

32. This is because, replies to questionnaires are often not sufficiently detailed and precise enabling the 
case team to infer solid conclusions. Therefore, it is always helpful to follow up responses to 
questionnaires by more informal contacts, be it by telephone or e-mail, in order to obtain more details 
about the data or the information provided. Also, experience shows that very often crucial information and 
understanding of some aspects posed by the merger are only made aware to the case team after the latter 
entered in direct contact with third parties. Meetings, telephone conferences are very important tools of 
investigation and even crucial to reach reliable conclusions. For the Commission to be able to use the 
information obtained by oral declarations, it will drafts the minutes of the telephone conference or the 
meeting and will have them being agreed by the undertaking in question. Subsequently, the minutes are 
registered in the file and they can be used as evidentiary support in the decision.  

3.3 Quantitative data 

33. A sound economic reasoning using quantitative data may be of great evidentiary value. However, it 
normally represents a challenging exercise in a merger investigation because of the very stringent 
deadlines. If quantitative data is not readily available within the industry, it may take too much time before 
the respondents [normally the parties] are able to collect the data and process it in the standard [average 
price, average revenue etc] which can be used by the Commission.  

34. Different quantitative techniques, with different degrees of sophistication, can be used in merger 
investigations.  The correct application of most of these methods requires expert economists and a certain 
practice with the skills.  Since 2004, the Commission has given priority to reinforce its economic expertise 
and quantitative analysis capacity. To that end, the Commission appointed a Chief Economist who, 
together with its team of specialised industrial economists, has significantly contributed to strengthen the 
economic assessment of merger investigations. The Chief Economist Team (CET) is typically involved in 
most Phase II investigations and participates through out the decision making process. The CET may also 
intervene in punctual issues arising during an investigation such as assessing an econometric model put 
forward by the parties. Economists working in the DG Competition are also organised (under the umbrella 
of the Chief Economist Team) in a network which tracks specific skills and past experience with the aim of 
providing mutual assistance in case of need. The CET is now preparing a manual discussing the advantages 
and limitations of possible techniques available for quantitative analysis. 

35. At this point, the use of merger simulations is incipient within DG COMP. The DG has developed 
the expertise to assess the soundness of econometric simulations provided by experts and is tentatively 
testing the use of such models to substantiate decisions. Merger simulations impose structural assumptions 
which may or may not fit the reality in a particular market. Within an investigation, there is little time to 
build customized models so that currently the use of simulations is likely to be restricted to sectors in 
which the underlying assumptions fit the standard simulation techniques. Case officers are being trained to 
discern the applicability and relevance of the available frameworks for particular cases. 

4. Presenting evidence in the Community Courts 

4.1 Introduction  

36. The Merger Regulation provides for a system of administrative authorisation on the basis of which 
the Commission investigates notified mergers with a Community dimension and adopts a positive or 
negative decision. Decisions adopted by the Commission are subject to judicial review by the Community 
Courts within a system of �restricted review�. This means that there are limited grounds of review and the 
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Courts may annul the Commission�s decision but cannot substitute the Commission in its decision making 
role.20 In case of annulment, the case is referred back to the Commission who will then begin a new Phase I 
investigation.21  

37. The Commission�s position has always been that Article 2(2) and 2(3) of the Merger Regulation 
create a symmetrical test for the Commission to authorise a concentration if it does not significantly 
impede effective competition in the common market and to prohibit it if it would significantly impede 
effective competition in the common market. This reflects, in the Commission�s view, an underlying 
choice of the Community legislator not to give more weight to the interest of facilitating industry 
restructuring than to the interest of maintaining effective competition and consumer welfare.22 

38. The obvious consequence of this symmetry is that the burden of proof lying on the Commission, 
i.e. the degree of evidence a decision must carry in order to support its conclusion and convince the Courts, 
is the same for both prohibition and authorisation decisions. This has been confirmed by the European 
Court of Justice (hereinafter �ECJ�) judgement in Tetra Laval23 and by the European Court of First 
Instance (hereinafter the �CFI�) in the GE/Honeywell24 and more recently in the CFI judgement on the 
Sony/BMG decision25 described below. These judgements confirm that the Commission must comply with 
the same level of accuracy and soundness of assessment irrespective of the outcome of the decision.  

39. The issue of the burden of proof in merger decisions and in particular de margin of appreciation the 
Commission enjoys in cases involving complex economic assessments26 has been the object of much 
debate in the literature.27 However, after the Tetra Laval judgement it is reasonable to argue that the 
Commission is subjected to a �balance of probabilities� test. When there is �more likely than not� that the 
merger will significantly impede effective competition in the common market, the Commission must 
prohibit the merger. When it is �more likely than not� that the merger will not significantly impede 
effective competition in the common market, the Commission must authorise the merger. 

40. Decisions adopted by the Commission can be appealed to the CFI and the latter�s judgements can 
be appealed before the ECJ. The European judicature has been inspired by the French administrative courts 
system of �recours de legalité� and, consequently the Courts have limited grounds of review.28 Also, the 
intensity of review varies. The Courts have the power to fully review facts, appreciation of facts and the 
application of legal concepts. With regard to issues involving complex economic assessment, the Courts 

                                                      
20 . Articles 229 and 230 of the EC Treaty provides for a limited grounds of review except in the case of  

Industrie BV v. Commission, judgement of 23 February 2006 [not yet reported], paragraphs 196 -197. 

21 . Article 10 (5) of the Merger Regulation. 

22 . Case C-12/03, judgement of 15 February 2005, Commission v. Tetra Laval, paragraph 29, not yet reported. 

23 . Case C-12/03P, Tetra Laval BV v. Commission, judgement of 15 February 2005, not yet reported. 

24 . Case T-210/01General Electric Company  v. Commission [GE], judgement of 14 December 2005, not yet 
reported. 

25 . T- 464/04, IMPALA v. Commission [SonyBMG], judgement of 13 July 2006, not yet reported. 

26 . See with this respect e.g. case C-12/03, Tetra Laval, paragraph 20 and case law therein referred. 

27 . See e.g. Bailey D. �Standard of Proof In EC Merger Proceedings: A Common Law Perspective�, Common 
Market Law Review, 40 845-888. Vesterdorf B. �Standard of Proof in Merger Cases: Reflections in the 
Light of Recent Law of the Community Courts� European Competition Journal, March 2005, p.3. 

28 . Article 230 EC Treaty provides that the Courts have jurisdiction to review decisions on grounds of lack of 
competence, infringement of an essential procedural requirement, infringement of the Treaty or any other 
rule of law applying the Treaty and misuse of powers. 
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have recognised that the Commission has a wide margin of discretion and the review conducted by the 
Courts should be limited to impugning �manifest errors of assessment�. Notwithstanding this, there is 
unavoidably a �grey zone� between the areas where the Courts have the power to conduct a more far-
reaching review and the areas of complex economic assessment where the Courts ought to conduct a more 
limited review. 29 

41. This specific issue was brought by the Commission before the ECJ in the Tetra Laval appeal. The 
Court found that: 

�[a]lthough the Commission has a margin of discretion with regard to economic matters, that 
does not mean that the Community Courts must refrain for reviewing the Commission�s 
interpretation of information of an economic nature. Not only must the Community Courts, inter 
alia, establish whether the evidence relied on is factually accurate, reliable and consistent but 
also whether that evidence contains all the information which must be taken into account in 
order to assess a complex situation and whether it is capable of substantiating the conclusions 
drawn from it. Such a review is all the more necessary in the case of a prospective analysis 
required when examining a planned merger with conglomerate effect.� 

�A prospective analysis of the kind necessary in merger control must be carried out with great 
care since it does not entail the examination of past events � for which often many items of 
evidence are available which make it possible to understand the causes � or of current events, but 
rather a prediction of events which are more or less likely to occur in future if a decision 
prohibiting the planned concentration or laying down the conditions for it is not adopted.  

Thus, the prospective analysis consists of an examination of how a concentration might alter the 
factors determining the state of competition on a given market in order to establish whether it 
would give rise to a serious impediment to effective competition. Such an analysis makes it 
necessary to envisage various chains of cause and effect with a view to ascertaining which of 
them are the most likely.�30 

42. With regard to remedies, the CFI  has considered that �given the complex economic assessments 
which the Commission is required to carry out in exercising the discretion which it enjoys with respect to 
examining the commitments proposed by the parties to the concentration, in order to obtain annulment of a 
decision approving a concentration on the ground that the commitments are insufficient to dispel the 
serious doubts, the applicant must show that the Commission has committed a manifest error of 
assessment.�31 

43. Irrespective of a large margin of appreciation, even when reviewing complex economic 
assessments, the Community Courts have been engaged in scrutinising, sometimes with great detail, the 
elements on the basis of which the Commission takes its decisions, including appreciating in great detail 

                                                      
29 . In Kali & Salz the ECJ recognised that the Merger Regulation confers on the Commission �[a] certain 

discretion, especially with respect to assessments of an economic nature. Consequently, review by the 
Community judicature of the exercise of that discretion, which is essential for defining the rules on 
concentrations, must take account of the discretionary margin implicit in the provisions of an economic 
nature which form part of the rules on concentrations.� Joined cases C-68/94, France v. Commission, 
[1998], ECR I-1375, paragraphs 223 and 224. 

30 . Tetra Laval, paragraphs 39, 41-42 [emphasis added]. 

31 . Case T-119/02 Royal Philips Electronics v Commission [2003] ECR II-1433, paragraph 78 and Case T-
158/00, ARD v. Commission [2003] ECR II- 3825, paragraph 194. 



 DAF/COMP/WP3/WD(2006)69 

 11

the evidence on the basis of which the Commission supports its findings.32 It follows from the Community 
Courts case law, that it is incumbent on the Commission to produce clear and convincing evidence of its 
allegations, it is not sufficient to make general assertions and predictions that the transaction will 
significantly impede effective competition. Claims must be backed up by facts and the CFI will conduct a 
careful evaluation of the facts, the appreciation of facts, application of the law and of the economic 
reasoning to assess whether the Commission has proven its case to the requisite legal standard.   

4.2 What evidentiary problems has the Commission encountered before the Courts? 

44. There are a number of judgements where the Community Courts found that the evidence used by 
the Commission to support its conclusions was not sufficient or was even in some cases defective. The 
criticism has not to do with the support of the evidence [internal document v. reply to a questionnaire] but 
more with the disproportionate weigh given to a specific element in presence of other equally relevant 
elements.  

4.3 Confidentiality/late evidence  

45.  One obvious obstacle in using certain evidence, in particular internal documents and company data 
before the Courts is confidentiality. The Commission is bound under EC rules not to disclose confidential 
information which it has obtained from the notifying parties and third parties in the course of 
proceedings.33 This obligation raises a number of complicated issues with regard to �use of relevant 
evidence� in decisions and also before the Courts. Already when formulating the decision, the Commission 
has to strike a balance between the need to protect confidential information submitted by third parties and 
the need to build up evidence to support its case. This can be particularly challenging, for example, when 
the theory of harm is based on elimination of potential competition and the Commission based its 
assumption on highly confidential documents from the target company or third parties.  

46. In addition, when the Commission adopts a decision it publishes a version [the non-confidential 
version] where it conceals information which is confidential to the parties. Consequently, if the decision is 
challenged before the CFI by a third party, this usually raises complex issues of what pieces of evidence 
the Commission may or may not use to defend its position before the CFI. To begin with, the decision 
which is challenged before the CFI is the non-confidential version and this will remain the version on 
which the Court will base its findings. Moreover, for reasons which flow from the Courts procedural rules 
and from the contradictory nature of the Courts proceedings, all documents made available to the Court 
must also be made available to the other parties in the proceedings. Consequently the Commission will not 
usually be able to submit to the Court documents containing confidential information vis-à-vis the plaintiff 
for example.  

47. If important pieces of evidence or quotations have been omitted from that version to protect the 
parties� confidential information, logically the debate before the Court risks being virtual. The Commission 
often finds a pragmatic solution to this problem on a case by case basis, but this remains an obvious 
difficulty of defending decisions before the Courts. A clear example of this is reflected in the BaByliss 
judgement34 where the Commission�s decision authorising the acquisition of Moulinex by SEB was 
challenged by BaByliss, a potential competitor. To conclude that there was no significant overlap between 

                                                      
32 . In particular, CFI judgements in Airtours, Tetra Laval and Sony/BMG. With regard to the latter see in 

particular paragraphs 383-386 where the CFI conducted a detailed analysis of replies to questionnaires 
submitted by music retailers in the course of the administrative proceedings. 

33 . EC Treaty, Article 287 and Implementing Regulation, Article 18. 

34 . T-114/02, BaByliss v. Commission [2003], ECR II- 1288 
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the merging parties in some of the geographic markets, the Commission had relied on, among other factors, 
the little increment brought about by one or the other party to the combined market share. In the decision, 
the Commission had written the market shares in ranges [0-10%] to omit confidential information. The CFI 
considered that there was a major difference between a possible increment close to 0% or close to 10% and 
that, consequently, the decision did not allow the Court to review its legality.35  

48. In Sony/BMG the Commission modified its tentative findings, as expressed in the Statement of 
Objections, relying for that purpose only on data which the parties had submitted shortly before the 
hearing. The Commission explained that the reason why the decision did not contain specific data36 
belonging to the other operators in the market was because that data was confidential and could not be 
disclosed to the parties. However, the CFI did not accept the Commission�s argument and found that 
�[t]hat argument would in most cases make it impossible to examine the compatibility of a proposed 
concentration with the common market�.37  

49. This judgement indicates that for the Commission to authorise a merger on the basis that the market 
does not present certain necessary features conducive to coordinated effects [in this case price stability and 
transparency], it is not sufficient to rely solely on the data provided by the parties [who represented two of 
the five music majors] but must extend its investigation to all relevant players. Given the strict deadlines 
for merger review, this poses an obvious problem when the data is submitted late in the proceedings such 
as in Sony/BMG.38 In this regard, the CFI held that �[t]he parties to the concentration cannot wait until the 
last minute before submitting evidence to the Commission with a view to refuting objections raised at the 
proper time by the Commission, since the Commission would then no longer be in the position to carry out 
the necessary investigations. In such a hypothetical scenario, that evidence must at the very least be 
particularly reliable, objective, relevant and cogent if it is to be capable of validly refuting the objections 
raised by the Commission.�39 

4.4 Internal documents 

50. The use of internal documents may also raise a number of complex issues. First, parties may also 
claim that the documents relied upon the Commission are covered by legal privilege.40 Companies may 
also claim that the document used in the decision (such as e-mails) have not been acted upon, reviewed or 
endorsed by senior management and consequently, they do not reflect the companies� doing or policy. It 
can be argued that documents have been quoted out of context and put forward claims that the Commission 
used internal and confidential documents and quotes in a manner inconsistent with the reading of the whole 
document. 

51. As a matter of �best practise� and in order to avoid many of the issues being raised before the 
Courts, the Commission advises its case teams to discuss with the parties �internal documents� on the basis 
of which the case team may want to rely to build its theory of harm. This allows the case teams to 
anticipate this type of arguments when the case comes before the Courts.  

                                                      
35 . The Commission apparently has not been successful in convincing the merging parties to disclose the exact 

figures to BaByliss because when asked by the Court to do so, the Commission reproduced again the 
figures with a 10% bracket. 

36 . Concerning the conditions in which campaign discounts are given. 

37 . Sony/BMG paragraph 413. 

38 . The data has been submitted after the Statement of Objections and shortly before the Hearing. 

39 . Paragraph 414. 

40 . Although normally these documents should not be provided to the Commission. 
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52. The reliance on internal documents and namely on documents concerning estimations made by the 
notifying party on its future performance have to be weighted against other objective elements such as the 
current market  share of actual competitors and their competitive advantages. In Tetra Laval, the 
Commission was criticised for having relied on an internal document of Tetra conveying the message that 
Tetra believed it was possible to achieve a leading position in the market for PET filing machines, without 
balancing this prediction with the examination of the competitive strength of the leading market player. 
The CFI indicated that �the mere fact that Tetra believes it is possible to achieve a leading position in the 
market and thus replace Procomac as the pre-eminent company, does not in itself, in the absence of other 
evidence to support that analysis, have any probative value and does not in any event, show at all that such 
position could then be transformed into a dominant position.�41 

4.5 Quantitative data 

53. In addition, there are still unresolved issues as to the probative value of complex quantitative 
analysis before the Courts. Any quantitative exercise must be described and presented in words to be 
comprehensible to a judge. Economists before a Court will often present conflicting models with opposite 
conclusions and it can be difficult for a non expert to establish the relative merits of the different works 
presented. It is essential that economists explain in clear words what makes their models different, be it 
assumptions about how consumers behave or for instance assumptions on costs. The judge will then be 
able to make a decision on the model which he thinks is better supported by the facts of the market. There 
is still an ongoing debate as to how much of a probative value an empirical simulation will have. For the 
moment, it is not the practice to base decisions on the result of such empirical estimations but they are used 
instead as a supporting element in a wider qualitative investigation. 

54. In BaByliss, the CFI criticized the Commission for having relied on a �range effect� factor42 
without having an economic study available to it on the subject in particular when the �retailers retaliation 
capacity� was not so obvious because it would have meant that retailers determine the choice of end 
consumers in a market where the Commission has concluded that brand is the primary factor of choice on 
competition in the markets in question.43 

55. In Tetra Laval, the ECJ held that that the CFI did not exceed the limits applicable to the review of 
an administrative decision by the Community Courts. The CFI had considered that the Commissions� 
forecast in the contested decision with regard to the increase in the use of PET for packaging UHT milk 
was exaggerated. It expressed the view that the evidence produced by the Commission was unfounded by 

                                                      
41 . Case T-5/02, Tetra Laval v. Commission, [2002] ECR II-4381, paragraph 243. 

42 . The range factor is described as �[�] the presence of the same brands and the same intermediate customers 
in all the product markets of one and the same country necessarily entailed taking account of range effects 
when examining competition. According to the Commission, where the concentration helps to give the 
parties strong positions in product markets which in total represent a marginal part of their turnover, the 
entity resulting from the concentration will not be induced to make use of its strength in those markets 
because the retaliation which it must expect in other product markets, where it does not have a position of 
strength, represents lost profits considerably greater than the gains which it could expect in the markets 
where it has a strong position. Where the sales of the combined entity in the dominated markets 
represented less than 10% of the entity's total sales in the same country, the Commission [�]considered 
that the retailers' capacity for retaliation was not affected by the concentration and was at a sufficient level 
to cause the range effect to operate in their favour. By that the Commission means that any attempt at anti-
competitive conduct by SEB-Moulinex on the markets where the combined entity holds a dominant 
position would be penalised by smaller purchases by retailers of SEB and Moulinex products on the other 
markets.�, paragraph 349. 

43 . See paragraphs 356-359. 
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stating that, of the three independent reports cited by the Commission, only the PCI report contained 
information on the use of PET for milk packaging. [T]he evidence produced by the Commission was 
unconvincing given that the increase forecast in the PCI report was of little significance and that the 
Commission's forecast was inconsistent with the undisputed figures on the use of HDPE contained in the 
other reports. It stated that the Commission's analysis was incomplete, which made it impossible to confirm 
its forecasts, given the differences between those forecasts and the forecasts made in the other reports.44 

4.6 What types of evidence tend to be more useful to persuade the Courts?  

56. The usefulness of the different types of evidence depends very much on the type of concern that the 
Commission is attempting to prove.45  

57. Internal documents and statements by the parties can be useful with regard to a variety of issues, 
among other, to define the relevant markets, to demonstrate the likelihood of potential competition, the 
likelihood of future conduct and behaviour of the merged entity; the strength of competitors, the buying 
power of customers. In GE/Honewell, the Commission successfully used GE�s internal documents to 
support its findings that there was second-level competition between large regional jet aircraft engines.46 
And in EDP the CFI also noted that the Commission had relied on a statement of the Chairman of GALP 
(which owns GDP�s entire capital),  reproduced on an AFX News press article, confirming that his 
company wished to enter the electricity markets, in particular the production markets, a statement which its 
shareholders, including EDP, did not criticise.47 The CFI concluded that, accordingly, �the applicant had 
not demonstrated that the Commission made a manifest error of assessment in considering that the 
concentration would cause the disappearance of GDP, through the GALP group, as the most likely 
potential competitor of EDP.�48 

58. Economic reports have proved to be particularly useful to rebut economic evidence submitted by 
the parties before the Court. In EDP,49 the applicant had relied in an economic report to challenge the 
conclusion according to which GDP was the most likely potential competitor to EDP in the electricity 
market. The Commission was successfully able to rebut it having recourse to the report of its Chief 
Economist produced for that purpose.  

59. One interesting issue related to evidence in EDP was the argument raised by the Commission 
concerning the admissibility of an ex post economic study submitted by the parties to support its case 
before the CFI. In its application, EDP had relied on an economic report prepared by Lexecon at its 
request, dated February 2005, and subsequent to the adoption of the decision. To contest the admissibility 
of the conclusions of the report to support EDP�s contentions, the Commission invoked the case law 
according to which the legality of a contested measure must be assessed on the basis of the facts and the 
                                                      
44 . Tetra Laval, paragraph 46. 

45 . It must be noted that when the CFI upholds a Commission decision often it does not discuss in detail the 
evidence used in the decision. On the contrary, it analyses the arguments and elements put forward by the 
applicant to hold that the applicant has not shown to the requisite legal standard that the Commission 
committed a manifest error assessment.45 Consequently, among the judgements which have uphold the 
Commission�s merger decisions, there are not many examples where the Courts have discussed in detail 
the evidence produced by the Commission. 

46 . [GE, paragraph 503, not yet reported. 

47 . See paragraphs 180-187. 

48 . See paragraph 189. 

49 . Case T-87/05, Energias de Portugal (EDP) v Commission, judgement of 21 September 2005, not yet 
reported. 
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law as they stood at the time when the measure was adopted. The CFI rejected the Commission�s argument 
because it considered that in relying on a report which draws up a list of points in which the Commission 
had made errors of an economic assessment, the applicant was merely exercising its rights of defence. The 
CFI has nevertheless concluded that �[h]owever, the Commission is entitled to rely [�] on the fact that the 
report disregards the express declarations or the omissions of the parties during the administrative 
decision.�  

60. Therefore, the CFI appears to conclude that although the applicant can provide an assessment of 
evidence which was not submitted to the Commission before the administrative procedure, nevertheless 
such assessment will be compared with the facts, the statements and the omissions of the parties during the 
administrative procedure and, ultimately, can also play against the applicant.  

61. Information obtained in response to questionnaires or requests for information have been 
successfully used to support the Commission�s findings on market definition. In Tetra Laval, the CFI 
conducted a detailed analysis of the replies to questionnaires submitted by the main competitors of the 
merging parties and it supported the Commission�s findings that there was a worldwide market for small 
marine gas turbines.50  

62. Comparisons with other markets have also been successful to demonstrate the economic 
advantages to a company in integrating in downstream markets. In EDP the Commission had also used 
examples with regard to Spain and the United Kingdom to demonstrate the general interest for a large gas 
supplier in undertaking vertical integration in electricity generation because of the fact that the new 
electrical plants are generally powered by gas.51 Such a general interest had been confirmed by the 
responses to the market test, which relied exactly on the Spanish and United Kingdom examples.  

4.7 Do evidentiary requirements before the Courts depend on the theory of harm?  

63. As a departing assumption, it may be argued that the more complex is the theory of harm: 
horizontal v. vertical and conglomerate mergers, the more difficult it is to demonstrate the �probable� 
chain of cause and effect on the basis of which the Commission supports its conclusions. This is, in 
particular, the case when the foreseen effects of the merger depend not on the change of the structure of the 
market resulting from the merger but depend on the future conduct of the merging undertaking.52 Indeed, in 
case of both collective dominance and conglomerate effects, the Courts have imposed a higher evidentiary 
burden on the Commission.  

64. Also the longer is the time line in which the effects are predicted to materialise, the more 
convincing has to be the evidence. In Tetra Laval, the CFI found that the anticipated dominant position 
would emerge only after �a certain lapse of time� required the Commission assessment to be particularly 
plausible.53 

4.8 Collective Dominance 

65. In Airtours, the CFI annulled a decision prohibiting a merger which according to the Commission 
would have created a collective dominant position in the market for short-haul foreign package holidays in 
the UK. The CFI conducted a very detailed analysis of the evidence used by the Commission as well as of 
                                                      
50 . See paragraphs 599 to 609. 

51 . Paragraph 184-186. 

52 . See Tetra Laval T5/02, paragraph 154. 

53 . Tetra Laval, paragraph 162. 
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the assessment undertaken by the Commission to find the merger would create a collective dominance 
scenario. Recalling the judgement in Kali & Salz, the CFI observed that �[t]he prospective analysis which 
the Commission has to carry out in its review of concentrations involving collective dominance calls for 
close examination [�]. [W]here the Commission takes the view that the merger should be prohibited 
because it will create a situation of collective dominance, it is incumbent upon it to produce convincing 
evidence thereof.�54 It also recalled that �[�]when the Commission examines a possible collective 
dominant position, it must ascertain whether the concentration would have the direct and immediate effect 
of creating or strengthening a position of that kind [�]�.55 

66. Recently, in SonyBMG, the CFI annulled a decision of the Commission considering that the merger 
would not lead to the strengthening or to the creation of a collective dominance on the music recording 
market. In this later judgement, the CFI clarified a number of aspects with regard to the standard of proof 
in a collective dominance scenario. In a preliminary remark, the CFI sets out that the approach to analysing 
the strengthening of an existing collective dominance may be different to that of assessing the creation of 
collective dominant position. Whereas the latter requires a prognosis as regards the probable development 
of the market, the finding of the former requires a concrete analysis of the situation existing at the time of 
the adoption of the decision and may be based on a variety of factors.56 

67. The CFI further explains that, �[I]n particular, the close alignment of prices over a long period, 
especially if they are above a competitive level, together with other factors typical for a collective 
dominant position, might, in the absence of an alternative reasonable explanation, suffice to demonstrate 
the existence of a collective dominant position, even where there is no direct firm evidence of strong 
market transparency, as such transparency may be presumed in such circumstances�. In applying this to the 
case at hand, the CFI sets out that �[T]he alignment of prices, both gross and net, over the last six years, 
even though the products are not the same (each disc having a different content), and also the fact that they 
were maintained at such a stable level, and at a level seen as high in spite of significant fall in demand, 
together with other factors (power of the undertakings in an oligopoly situation, stability of market shares, 
etc.) as established by the Commission in the Decision, might, in the absence of an alternative explanation, 
suggest, or constitute an indication, that the alignment of prices is not the result of the normal play of 
effective competition and that the market is sufficiently transparent in that it allowed tacit price 
coordination�.57 

68. The CFI clarified that the requirements for finding a collective dominant position, in particular as 
regards market transparency, do not have to be overstated. The general factors found in the Decision in 
favour of transparency, like transparency of published prices for dealers (�PPDs�) and of a major part of 
the discounts, would be sufficient to render a market sufficiently transparent for finding a collective 
dominant position. Transparency does not mean that each member of the dominant oligopoly has to be 
aware of every detail of the precise conditions of each sale made by the other members.  

4.9 Conglomerate mergers 

69. With regard to conglomerate mergers, in Tetra Laval, the ECJ considered that �the CFI was right to 
find [�] that the Commission's analysis of a merger producing a conglomerate effect is subject to 
requirements similar to those defined by the Court with regard to the creation of a situation of collective 
dominance and that it calls for a close examination of the circumstances which are relevant for an 
                                                      
54 . Paragraph 63, emphasis added. 

55 . Case T-342/99, paragraph 58, emphasis added. 

56 . Paragraphs 250 and 251. 

57 . At paragraphs 252, 253 of the judgment [emphasis added]. 
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assessment of that effect on the conditions of competition on the reference market.  The analysis of a 
conglomerate-type� concentration is a prospective analysis in which, first, the consideration of a lengthy 
period of time in the future and, secondly, the leveraging necessary to give rise to a significant impediment 
to effective competition mean that the chains of cause and effect are dimly discernible, uncertain and 
difficult to establish. That being so, the quality of the evidence produced by the Commission in order to 
establish that it is necessary to adopt a decision declaring the concentration incompatible with the common 
market is particularly important, since that evidence must support the Commission's conclusion that, if 
such a decision were not adopted, the economic development envisaged by it would be plausible.�58 

4.10 Market shares 

70. According to established case law, very high market shares [50% or more] may in themselves be 
evidence of the existence of a dominant market position. and therefore the standard of proof required for 
the Commission to establish a significant impediment to competition is reduced.59 Whilst the opposite 
occurs in case of low market shares. In Tetra Laval, the CFI found that with regard to the effects of 
leveraging in the barrier technologies market, a market share of 10-20% does not amount to a dominant 
position. Accordingly, the Commission would have had to present more evidence, other that �references to 
the financial strength of the merged entity and the reputation of its research programmes to conclude that 
the merger would significantly enhance the merged entity�s position in barrier technology. In particular, 
the Commission would have had to show that Tetra Laval was in a better position to find a high-
performance technology than its competitors in this market given that �[�]the discovery of the technology 
of the future would ordinarily be the one factor which would enable [�] to capture a dominant position.�60 
With this respect, the Merger Regulation also lays down a presumption of legality of mergers when the 
involved undertakings have market shares not exceeding 25%.61 

5. Case examples 

5.1 EDP v. Commission (a successful prohibition) 

71. Judgment delivered by the CFI in Case T-87/05, Energias de Portugal (EDP) v Commission on 21 
September 2005. The judgment upholds the Commission decision of 9 December 2004, adopted under the 
former Merger Regulation 4064/89, which prohibited the planned acquisition of the Portuguese gas 
incumbent (GDP) by the Portuguese electricity incumbent (EDP) together with the Italian energy company 
ENI.  

72. In essence, the CFI upholds the Commission�s decision on the basis of the horizontal effects of the 
transaction on the electricity markets, finding that the commitments would not compensate for the loss of 
GDP�s potential competition.   

73. The judgment remains silent, and thus gives no guidance, on the extensive Commission�s analysis 
that had been conducted with regard to the vertical effects of the planned merger. Those effects were at the 
heart of the transaction to the extent that it involved two companies active at different levels of the supply 
chain. The CFI nevertheless considered that there was no need to adjudicate on this aspect given that the 

                                                      
58 . Tetra Laval, paragraphs 40 and 44. 

59 . Case T-221/95 Endemol v Commission, [1999] ECR II-1299, paragraph 134. Cementbow paragraph 201. 

60 . See paragraph 232-234. 

61 . Merger Regulation, recital 32. Guidelines on the assessment of horizontal mergers under the Council 
Regulation on the control of concentrations between undertakings, OJ C 31/5, 5 February 2004, paragraphs 
17-18. 
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horizontal effects of the merger on the electricity markets were sufficient to justify the Commission�s 
decision. 

74. The judgment contains some important developments for EU merger control such as on the 
dominance-test under the former Merger Regulation; on the rules governing the assessment of remedies; 
on the Commission�s powers with regard to mergers affecting markets not yet opened to competition by 
virtue of Community legislation; on the implications of the fast-track procedure before the CFI, or as 
regards the principle that one competition concern on one market is sufficient in itself to justify a 
prohibition decision without a balancing exercise between markets being possible. The passages where 
issues of evidence� have been addressed by the CFI are discussed above. Probably the most interesting 
aspect of this judgement with regard to evidence is the importance played by internal documents. These 
were very important to convince the CFI that GDP was a realistic potential competitor who would be 
eliminated with the merger.  

5.2 Sony/BMG (an unsuccessful authorisation)  

75. The Commission authorised the creation of the joint venture SonyBMG, combining the two 
recorded music divisions of Sony and Bertelsmann, on 19 July 2004. The decision was reached after a 
second phase procedure, including a Statement of Objections (�SO�), a reply of the parties to the SO and 
an oral hearing in which a number of third parties, inter alia the complainant Impala, had been present. In 
the SO, the Commission had argued that the merger would reinforce a collective dominant position on the 
national markets for music recording market based on price coordination of the music majors (Universal, 
Sony-BMG, Warner and EMI). The Commission had relied in the SO, on the one hand, on more qualitative 
elements, in particular the concentrated market structure, the relative homogeneity of the product in terms 
of format, and the fact that list prices for records in the wholesale market - so-called published prices for 
dealers (�PPDs�) - were relatively transparent, thereby facilitating coordination. In a more quantitative 
analysis, on the other hand, the Commission analysed in the SO the monthly net average wholesale prices 
charged by the five major music companies for their 100 best selling albums between 1998-2003 in the 
five major European territories, France, Germany, Italy, Spain and United Kingdom. In this respect, the 
Commission had found that those past net average wholesale prices followed very similar trends. 

76. The Commission reached a different conclusion from the one set out in the SO after hearing the 
parties, who presented voluminous pricing data in the reply to the SO. In particular, the Commission found 
in the Decision that average wholesale price trends were not a decisive indicator of past coordination and 
that there had been some deviations in the past from this trend; and that actual pricing was transparent only 
to a certain extent, due to the application of unpublished discounts, in particular campaign discounts, to the 
PPDs, which could vary by album or by customer. 

77. By judgment of 13 July 2006 in the procedure T-464/04 � Impala/Commission (the �Judgment�), 
the CFI annulled the Commission�s clearance decision in the case COMP/M.3333 � Sony/BMG. The 
applicant, Impala, is an association of independent music companies.  

78. The CFI�s criticized the decision on a number of points. One important issue of the case was that 
the Commission changed its position during the procedure as it first sent an SO and afterwards authorised 
the concentration (without commitments). The CFI confirms that the SO is merely a preparatory document 
from which the Commission can depart. The final decision has to contain all relevant circumstances and 
evidence, but it is not necessary that the Commission, in the decision, explains the change of its position 
compared to that set out in the SO.62 However, the Commission needs to be prepared to explain the change 

                                                      
62 . At paragraph 285 of the Judgment. 
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of its position to the CFI.63 In this respect, the CFI, in the judgment, refers back to the reasoning of the 
Commission in the SO for a number of issues, in particular for the finding of a substantial alignment of net 
average prices of the majors. 

79. With regard to substance, the CFI criticized the decision both on the issues of strengthening an 
existing collective dominant position and of creation of a collective dominant position.  

80. Concerning the requirement of �transparency� in determining whether a collective dominant 
position already exists on the markets and is likely to be strengthened by the merger, in particular in 
relation to the assessment of campaign discounts, the CFI did not accept the reasoning of the Commission 
that the variations of a specific kind of discounts, the �campaign discounts�, would show that the 
transparency of the market would be reduced to such an extent that co-ordination between the majors 
would no longer be feasible. The Court ruled that the Commission should not base itself only or 
predominantly on data supplied by the notifying parties, but should verify it in the market investigation. 
The CFI considered the data of the parties in several occasions as unreliable and unconvincing. The CFI 
further considered that data submitted by the parties late in the procedure and which can no longer be 
verified by the Commission has to be �particularly reliable, objective, relevant and cogent� to be capable 
of refuting the Commission�s objections.64  

81. This judgment confirms the Commission�s line that there is a symmetric test under the Merger 
Regulation and that the weight of the arguments and evidence needed to authorize a merger must be as 
strong and convincing as those needed to prohibit it. The Commission has always considered this 
interpretation of the Merger Regulation as the most consistent both in terms of legal assessment and policy 
considerations and has defended it in particular in the Tetra proceedings.  

                                                      
63 . Inter alia, at paragraph 335 of the Judgment.   

64. Paragraphs 335, 410 and 414. 


