
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
For Official Use DAF/COMP/WD(2006)67
  
Organisation de Coopération et de Développement Economiques   
Organisation for Economic Co-operation and Development  09-Oct-2006 
___________________________________________________________________________________________

English text only 
DIRECTORATE FOR FINANCIAL AND ENTERPRISE AFFAIRS 
COMPETITION COMMITTEE 
 

 
 
  
 

 

ROUNDTABLE ON COMPETITION IN BIDDING MARKETS 
 
-- Note by the European Commission -- 
 
 
 

 
 

 

This note is submitted by the Delegation of the European Commission to the Competition Committee FOR 
DISCUSSION at its forthcoming meeting to be held on 18-19 October 2006. 
 

 
 
 

 

JT03215379 
 

Document complet disponible sur OLIS dans son format d'origine 
Complete document available on OLIS in its original format 
 

D
A

F/C
O

M
P/W

D
(2006)67 

For O
fficial U

se 

E
nglish text only 

 

 
 



DAF/COMP/WD(2006)67 

 2

1.  Introduction 

1. The competitive analysis of bidding markets poses a number of challenges and opportunities for a 
competition authority and also for merging parties. On the one hand, bidding data often provides useful 
insights into the competitive dynamics of a market and potential merger effects. On the other hand, 
structural indicators, such as market shares and HHIs, may have little or no connection to market power in 
a bidding market.  

2. Parties� lawyers often use the presence of bidding markets to argue that high market shares 
created by a transaction are not indicative of market power. While this may or may not be true in a given 
situation, detailed bidding data, which are sometimes available in these markets, can enable the regulator to 
gain more accurate information about the competitive dynamics of a market than would be possible from 
market shares and other techniques. Where bidding data can be collected with reasonable resource 
deployment and can be verified (for example, by collecting similar data from several sources), it should 
therefore be used. 

3. We refer to Prof. Klemperer�s paper and other references quoted by the organisers of this 
workshop for details on the theory of bidding markets. While the theory has been explored in some depths, 
its implementation in cases can be challenging. Firstly, the theory of harm needs to be tailored closely to 
the facts of each individual case, as the competitive impact of a merger in a bidding market depends 
crucially on the structure of the bidding contests in which the product is sold. By contrast, the formal 
context in which the bidding takes place, for example by public tender or through informal bids solicited 
by customers, is not decisive. In some settings, for example, when most sales are made in a small number 
of large auctions, products and suppliers� costs structures are fairly homogeneous and output is not 
constrained by capacity, bidding markets can generate competitive outcomes even when they are very 
concentrated. Market shares at any given moment provide little or no guidance about market power in 
these situations. However, the opposite may be true if the bidding market in question does not have these 
highly competitive characteristics. 

4. Secondly, bidding analysis can be resource-intensive, both for the competition authority and 
merging parties (and other market participants) who have to supply the necessary data. A careful cost-
benefit analysis, taking into account the time constraints of the procedure is therefore necessary. For 
example, a more extensive analysis may be feasible in Article 81/82 cases than in mergers, where time 
limits are particularly strict under EU jurisdiction. 

5. The Commission�s Horizontal Merger Guidelines do not contain a separate section on bidding 
markets. This follows from the fact that the formal context in which market participants interact is by itself 
unlikely to be a decisive determinant of market outcomes. However, the Guidelines recognise the role of 
bidding data as source of information, for example, to �measure whether historically the submitted bids by 
one of the merging parties have been constrained by the presence of the other merging party�1. Likewise, 
the Guidelines state that market shares must be interpreted in the light of market conditions. They are 
particular weak indicators of market power in settings that Klemperer characterises as �ideal� bidding 
markets. However, in other settings, market shares (or, rather, HHI2 levels) may be correlated with market 
power.3 

                                                      
1  Horizontal Merger Guidelines, paragraph 29 
2  Herfindahl-Hirschman Index 
3  Horizontal Merger Guidelines, paragraph 15 
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6. The Guidelines reflect fairly accurately the approach the Commission has taken in market 
investigations involving bidding markets. Like any competition investigation, the analysis of bidding 
markets, once the relevant markets have been defined, typically proceeds in three basic steps: formulation 
of an appropriate theory of harm, collection of data to validate the theory and, finally, assessment of the 
merger against the data. The remainder of this paper will therefore focus on the implementation of bidding 
analysis in some of the Commission�s merger investigations of the past few years. The five case studies 
span a range of industries and highlight some of the challenges frequently encountered in the analysis of 
mergers in bidding markets. There were, however, many more cases where bidding markets were analysed 
in one way or another. We conclude by presenting a number of lessons that we believe can be drawn from 
the cases and the literature on bidding markets. 

2.  Merger cases involving bidding analysis 

2.1 Siemens/ VA Tech (M.3653): Hydro Power Equipment 

7. One of the most recent cases where bidding analysis played an important role for the outcome of 
the investigation is Siemens/ VA Tech. The case was closed on 26 April 2006 following the successful 
sale, after an auction process organised by Siemens, of VA Tech�s hydro power business to Andritz, an 
Austrian engineering group.  

8. Both Siemens and VA Tech, which is the largest Austrian-based industrial group, were active in 
a wide range of technology and engineering sectors. The companies supplied major components for 
products such as power plants, trains, railway infrastructure, steel plants, electricity distribution systems, 
cable cars and others. The notified merger consequently led to horizontal overlaps in numerous product 
markets. The Phase II investigation concluded that the transaction would significantly impede effective 
competition in two markets, hydro power equipment and metallurgical plant building. The case was 
cleared subject to divestiture commitments, which eliminated the horizontal competition concerns in these 
markets. Bidding analysis played a role particularly in the hydro power equipment market. 

9. Hydro power equipment includes all the mechanical and electrical components of a hydro power 
station, such as turbines, generators, controls, valves etc. (but not civil works, such as dams). Both Siemens 
and VA Tech were active in this market, Siemens through Voith Siemens, a joint venture with German 
engineering company Voith. Because all major suppliers of hydro power equipment cover the full range of 
components, supply-side substitutability led the Commission to define a single relevant product market for 
hydro power equipment. The geographic market was found to be EEA-wide in scope. All of the major 
manufacturers (Voith Siemens, VA Tech, Alstom and GE Hydro) participate successfully in tenders 
throughout Europe and, indeed, worldwide. However, the European market differs from other world 
regions in so far as Asian suppliers (mainly based in China, India and Japan) have been entirely absent and 
are not recognised by customers as credible bidders. 

10. Most hydro power equipment is sold in tenders which have the characteristics of winner-take-all 
bidding contests. Most demand in Europe is for the replacement of parts of existing hydro power plants. By 
contrast, greenfield projects and full refurbishments, where the entire electrical and mechanical equipment 
is replaced, are comparatively rare. Consequently, hydro power equipment is sold in a large number of 
relatively small tenders involving very different products and specifications. This observation, combined 
with other factors (such as product differentiation and the cost of submitting bids) led the Commission to 
conclude that market shares do contain significant information about market power in this bidding market. 
In the case, they were the result of several hundred purchasing decisions by a large number of customers. 
At the same time, they reflected suppliers� decisions to participate in a bidding contest with a given set of 
tender specifications. The parties� high combined market share of [40-60]% therefore led the Commission 
to presume that Voith Siemens and VA Tech were exercising an important competitive constraint on each 



DAF/COMP/WD(2006)67 

 4

other, which would be lost post-merger. Apart from the detailed survey of customers and competitors and 
their internal documents, bidding data played an important role in verifying the merging parties� 
competitive interaction. 

11. The Commission collected data about tender participation from Voith Siemens and VA Tech, as 
well as from their main competitors, Alstom and GE Hydro. Ideally, a bidding analysis would have been 
conducted on the basis of aggregated bidding data from all sources. However, two obstacles made such an 
analysis unfeasible: First, all firms considered their bidding information as highly confidential. And 
secondly, it proved impossible to match individual tenders from the different sources as dates and project 
names differed in many cases and it remained thus unclear whether a given data point related the same 
tender or to separate tenders within a larger project. The competitor data nevertheless enabled the 
Commission to conduct important cross checks of the Siemens data. 

12. The nature of the tender process in this case meant that important information could be derived 
from the identity of the bidders in a given tender. As bid submission is costly, only those companies that 
expect to have a reasonable chance of winning (for example, because they can meet the tender 
specifications) are likely to participate. Frequent interaction of certain companies over a large number of 
tenders would therefore indicate that they offer close substitutes and, thus, exert strong competitive 
pressure on each other. This type of information is a significant improvement on market shares because not 
the winning bid (which is represented by market shares), but the second-best bid is particularly important 
for the outcome of a bidding contest. Hence, if Voith Siemens and VA Tech rarely participated in the same 
tenders (for example, because they covered different market segments), the competitive impact of the 
merger would be small, despite the large market share addition. 

13. The tender data, thus, provided important information about the competitive interaction of the 
four leading hydro power equipment manufacturers and of the fringe suppliers. In this case, it turned out 
that Voith Siemens and VA Tech were the companies that interacted most frequently with each other by 
various measures. Together with other sources of evidence and the market shares, the bidding data formed 
a robust case indicating that the elimination of VA Tech as an independent bidder would significantly 
impede effective competition in the hydro power equipment market by creating a dominant position of the 
merged entity Siemens/VA Tech.  

14. It is in some markets possible to estimate econometrically the quantitative impact on prices of a 
proposed merger. However, in many cases, the extent and quality of the available bidding data is 
insufficient for such an approach. In hydro power equipment, like in many other engineering markets, the 
price of a given project depends primarily on the technical specifications rather than the number of bidders. 
In some markets, the winning bid may be selected not only on the basis of price, but on a combination of 
price, quality and other, not directly observable, factors. In Siemens/ VA Tech, the value of individual 
auctions ranged from thousands to millions of Euros and was not easily accounted for econometrically. 
This and other complexities, as well as pure incompleteness or unavailability of suitable data, can be 
challenging to overcome within the time limits of a merger investigation.  

15. The approach applied in Siemens/ VA Tech balances the objectives of an effects-based approach 
based on a variety of available evidence with the time constraints of the EU merger procedure and the need 
to provide clear and predictable rules for merging parties.  

2.2 Siemens/ Drägerwerk/ JV (M.2861): Medical Equipment I. 

16. The approach to bidding analysis taken in the Siemens/ VA Tech decision was similar to an 
earlier case involving Siemens. The company�s joint venture with Drägerwerk, a German medical 
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equipment manufacturer, involved the merger of the two firms� medical ventilators, anaesthesia delivery 
systems and patient monitoring businesses. 

17. The merger brought together the two leading players in Europe in ventilators and it also led to 
high market shares in anaesthesia delivery systems, where Dräger Medical already had a strong position 
across the EEA. Apart from leading to high market shares, the transaction also removed a particularly close 
competitor, therefore significantly increasing Siemens/Dräger�s market power vis-à-vis its customers 
(hospitals). The market concerned had undergone a significant consolidation in recent years, as the main 
players had become bigger through the acquisition of the smaller manufacturers to the extent that they 
could offer a wide range of medical equipment to hospitals. Whilst many hospitals welcomed the increased 
efficiency of a �one-stop-shop� on the supply side, they were also concerned that competition would be 
significantly reduced. In response to the competition concerns raised by the Commission, the parties 
undertook to divest Siemens�s Life Support Systems unit, which includes the company�s world-wide 
anaesthesia delivery and ventilation business. This removed the horizontal overlap between the activities of 
Siemens and Dräger in this field. 

18. Like hydro power equipment, the medical equipment in the Siemens/ Dräger transaction involved 
highly differentiated products. Most purchases were made through bidding contests for tenders published 
by hospitals. Physicians were found to have very strong preferences for certain products, which was 
reflected in the tender specifications. The preferences appeared to be based on a combination of technical 
requirements for a given clinical area (e.g. intensive care unit, operating theatre, emergency transport, etc.), 
but also soft factors like staff�s personal experience, ergonomics, etc. Given the safety-critical nature of the 
products, medical staff appeared to have significant leverage over hospitals� commercial departments when 
setting tender specifications. 

19. As a result, significant information about suppliers� product positioning could be gained from the 
identity of bidders involved in bidding contests. Given that participation involves costs, and knowing that 
hospitals would only accept fully-compliant bids, only companies that meet a given tender specification 
would be expected to submit a bid. The parties� frequent interaction in bidding contests, relative to other 
competitors, therefore provided strong evidence that they supplied close substitutes. As in Siemens/ VA 
Tech, the conclusions from the bidding analysis were complemented by a market survey and companies� 
internal documents, which together formed a robust case. 

2.3 GE/ Instrumentarium (M.3083): Medical Equipment II. 

20. The Commission in this case attempted to estimate quantitatively the price impact of a merger in 
the bidding market for various types of medical equipment. Bidding analysis played an important role, 
among other elements, particularly in the market for perioperative patient monitors, which was one of 
several markets affected by the transaction. Perioperative patient monitors are used in the perioperative 
area, i.e. primarily in the operating rooms as well as in the induction and recovery rooms, in order for 
anaesthetists to monitor the patient�s vital signs.  

21. Apart from leading to high market shares in several Member States, the transaction had the effect 
of reducing the number of credible competitors from four to three (GE/ Instrumentarium, Siemens and 
Philips). Nevertheless, the question arose whether the merger was bringing a significant change to the 
market. GE�s position on the perioperative monitoring market was not as strong as that of Instrumentarium, 
and the overlap was therefore limited, ranging from 5% to 15% depending on the country.  

22. Competition in the market for perioperative monitors was driven primarily by product 
differentiation, whereas capacity constraints appeared to play no significant role in manufacturers� 
decisions on price and quantity. Individual customer preferences were reflected in the technical 
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specifications of the tender limiting the number of eligible bidders for a specific project to those suppliers 
meeting the given set of requirements. According to the Commission�s market investigation, winning bids 
were not necessarily allocated to the lowest-price bidder, but to the supplier that best meets the individual 
hospital�s requirements on both technical and economic grounds. Anaesthetists effectively played a key 
role in selecting equipment.  

23. Given the specific features of this case, the Commission sought to supplement its qualitative 
assessment with statistical and econometric analyses of past tenders. This exercise was aimed mainly at 
gathering additional evidence to estimate the competitive constraints that the various players, and in 
particular the merging parties, exercised on one another. The Commission thereby went a step beyond its 
analysis in earlier medical equipment cases (Siemens/ Dräger, Philips/ Agilent and others), attempting to 
estimate quantitatively the price impact of the elimination of competition between GE and 
Instrumentarium. 

24. To this end, each major supplier of perioperative monitors (Instrumentarium, GE, Siemens and 
Philips) was requested to provide electronic files containing precise information about all the tenders in 
which it took part in each of the fifteen member states over the past five years. For each tender, it had to 
specify the hospital, the date and the equipment at stake as well as the price offered (and the discount off 
the price list when possible), which companies were present, which one won the tender and which one was 
the second best (the �runner-up�).  

25. In addition, the parties were requested to provide the invoices of all the bids they won, the related 
bidding documents and their price lists in order for the Commission to analyse in greater details how the 
tenders unroll and to compute the discounts offered by each of the merging parties when they were 
missing. Hospitals were also contacted to supplement any missing information (e.g. identities of the 
competitors present in a given tender). This allowed the Commission to compile a database containing 
information from several thousand tenders across the fifteen Member States. 

26. Based on this database, the Commission conducted two types of empirical analysis. First, it 
computed summary statistics of the various tenders (statistical analysis), and secondly, it sought to measure 
to what extent the presence of one of the merging parties in a given tender had an impact on the price 
offered by the other (econometric analysis). 

27. The statistical analysis of the various tenders brought to the fore useful information on how the 
various players competed and how they perceived their positioning in the market place. For example, the 
Commission computed how often the merging parties encountered each other in the tenders. Because the 
players cannot take part in all tenders but have to select those whose technical specifications make them 
believe that they have chances to win, the frequency of encounter is a valuable indication as to how close 
the merging parties are to each other. As a competitive effect may occur only when the merging parties are 
both present, the frequency of encounters also provided information on the extent of the likely impact of 
the merger. 

28. The study showed that GE was not the main rival of Instrumentarium in several countries. It also 
revealed that GE was indeed by far the most frequent runner-up to Instrumentarium in some Member 
States, such as Germany, France or Spain. In France, for instance, while GE�s market share was below 
10% and Instrumentarium�s in the range of 40%-50%, GE was the runner-up to Instrumentarium in more 
than half of the tenders, and in a much higher proportion than Philips and Siemens. This again pointed 
toward GE being more of a constraint on Instrumentarium than its limited market share may have initially 
suggested. 
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29. The Commission, in a second step, conducted an econometric analysis to estimate the likely price 
impact of the merger. To this end, the Commission sought to compute to what extent the prices offered by 
one of the merging parties statistically varied depending on the presence of the other bidders and, 
particularly, the other party to the concentration. 

30. Because of the highly differentiated nature of the products, it was not possible to directly measure 
the price impact. Most tenders concerned various pieces of equipment and without additional data on 
product characteristics it was not possible to control for the price difference that was solely the result of 
difference in product characteristics. As an alternative, the Commission used discounts off list price. 
Discounts were pervasive in this market and allowed comparison across bids. However, even the 
construction of a discount variable proved difficult due to the lack of reliable information. The 
Commission succeeded to build a meaningful data set for discounts offered by GE and Draeger in tenders 
they won in France.  

31. Multivariable regression analysis helped identify the effect of Instrumentarium on GE�s discount 
while controlling for other factors that also impacted on the discount, such as the value of the bid or the 
presence of other players. The Commission estimated a simple, yet robust econometric model. The 
dependent variable of this reduced form model was the discount offered for GE monitors. The Commission 
estimated one regression for the discount offered by GE and a separate regression for the discount offered 
by Draeger when selling GE monitors. In both cases, the regression results showed that the presence of 
Instrumentarium had an impact on the discount offered on GE monitors. The discount was 2% and 7% 
higher when Instrumentarium also participated in the bidding. These results were statistically significant, 
and provided additional evidence that Instrumentarium was exerting a significant competitive constraint on 
GE.  

32. Based on the qualitative and quantitative evidence collected during the investigation, the 
Commission came to the conclusion that in five Member States the merger would not only lead to the 
creation of a new entity holding high market shares but would also remove the significant competitive 
constraint that the two merging firms exerted on each other prior to the operation. Because fringe players 
played a minor role in the market the merged entity would thus have had the ability and the incentive to 
raise prices charged to customers in those five countries. 

33. The case highlights both the potential and also the limitations of estimating quantitatively the 
price impact of mergers in bidding markets. The analysis can be very persuasive and generate robust 
evidence when appropriate data sets are available. On the other hand, collecting and compiling data sets 
can be an extremely onerous task both for the competition authority and market participants. Data quality 
can be a difficult issue particularly in differentiated product markets because the econometric analysis 
needs to control for a variety of project-specific variables whose impact on price may be significantly 
greater than the number and identity of competitors. 

2.4 Oracle/ Peoplesoft (M.3216): Enterprise Application Software 

34. Bidding analysis also played a role in the Commission�s market investigation in the Oracle/ 
Peoplesoft merger. The case highlights a number of challenges frequently encountered in this type of 
analysis, particularly where highly differentiated products are involved. The following sections provide a 
summary some of these issues. However, it should be remembered that bidding analysis was only one of 
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several techniques applied in this case. For example, the Commission also conducted a simple, but quite 
effective merger simulation.4  

35. In the statement of objections, the Commission had partially relied on an econometric analysis of 
a dataset containing information about PeopleSoft�s discounting in 101 competitive bidding situations. 
These data appeared to suggest a relationship between the number of bidders in a given contest and the 
discount that was offered by PeopleSoft. The Commission noted that the method of analysis on which this 
finding was based appeared to be rather crude and simplified and that it was based on a somewhat limited 
number of bids. In particular, the regression did not control for the project size and other product 
characteristics. After the Oral Hearing, Oracle undertook to produce a similar dataset based on its historical 
participation in bidding contests. Oracle produced information regarding bids for EAS suites concerning 
HR and FMS functionality for the period 2001-2003 where the company or its relevant division had more 
than 10 000 employees or where the turnover of the company or the relevant business division was in 
excess of USD 1billion.  

36. The Commission ran a number of regressions on the dataset provided directly by Oracle, two 
additional Oracle datasets from the US Court proceeding and the PeopleSoft dataset referred to in the 
statement of objections. The purpose was to investigate the extent to which the competitive situation of a 
particular bid (measured by the number and identity of final round bidders) had an impact on the 
discounting offered by the seller in question (that is to say, PeopleSoft in PeopleSoft�s dataset and Oracle 
in Oracle�s datasets).  

37. The Commission generally found that there was a very strong relationship between the size of the 
deal and the discount offered. Deals that tended to produce very high list prices were overall likely to also 
attract very large discounts. The Commission also found that in a number of regressions in which this 
relationship between deal size and discount was not properly taken into account, the discounting behaviour 
appeared to be affected by the number of competitors. Once the size of the deal was taken into account in 
the analysis the number of final bidders no longer provided any additional explanatory element over the 
discount offered and no general pattern emerged regarding the presence of a particular competitor 
prompting particularly high discounts.  

38. A finding, as in this case, that the number and identity of competitors in a given bid appear not to 
have an effect on a firm�s behaviour does not, in itself, prove conclusively that the merger will have no 
harmful effects on customers. There may be a variety of reasons why such an effect is absent from the 
bidding data, not all of them due to absence of competitive harm. One reason for the absence of any effects 
in the data could be that the quality of the data is low or that it suffers from a bias in selection. Another 
could be that Oracle (and its competitors), when deciding what to bid, does not consider the information 
about actual competitors sufficiently reliable to want to base its behaviour on it. A third reason could be 
that the identity of bidders in the final round is an incomplete picture of the actual competitive process.  

39. Sometimes the competitive pressure does affect the price that a customer can obtain even when it 
does not result in a direct bidding contest. Mr. Wesson, the CIO from the largest owner and operator of 
apartment buildings in the US, AIMCO, explained in the US Court proceedings how AIMCO had obtained 
a very substantial discount from PeopleSoft (70%) in return for closing the deal very fast (PeopleSoft 
wanted to close the deal fast in order to be able to include the deal in the sales for that particular quarter). 
Such a deal would appear to be one with no competitors, but it is unlikely that AIMCO could have 
                                                      
4  Cf. Claes Bengtsson (2005) "Simulating the Effect of Oracle�s Takeover of PeopleSoft"  in "Modelling 

European Mergers. Theory, Competition Policy and Case Studies", edited by A.G. van Bergeijk and E. 
Kloosterhuis, Cheltenham: Edward Elgar, pp. 133-149. 
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obtained a similar discount absent a significant competitive pressure on PeopleSoft. Furthermore, the 
elimination of one bidder before the final round cannot always be considered a final decision. So bidders in 
the final round may be more compelled to offer an attractive price if they perceive a risk that too high a 
price offer may lead the customer to reconsider previously eliminated options. Mr. Chianowicz testified 
that Nextel did not invite SAP into the final round. Yet he stipulated: �we felt, though, that the fact that 
there were three viable alternatives out there still gave us an opportunity to look at SAP if, in fact, 
negotiations would fall apart with PeopleSoft or Oracle� (transcript of the US trial 061404.txt 1068:13-17). 

40. It was not necessary for the Commission to reach a conclusion on this issue since it was clear that 
the absence of an appreciable effect of the number or identity of final round competitors on Oracle�s 
behaviour made the bidding data unsuitable to rely on as proof of an anticompetitive effect of the merger. 

41. The Oracle/ Peoplesoft case, thus, highlights the insights into a market�s dynamics that bidding 
analysis can give, even when the variables of interest eventually turn out to be not statistically significant. 
The one-sided nature of the test underlying standard regression techniques needs to be taken into account 
when conducting the analysis, for example by collecting both quantitative and qualitative evidence from a 
variety sources. On the upside, a robust regression result can provide the decisive evidence that takes a 
case in one direction or another. 

42. The customers in Oracle/ Peoplesoft were sophisticated buyers who had the ability to structure 
the competitive bidding process in order to exert competitive pressure on the bidders, for example by re-
inviting bidders previously excluded from the contest, controlling the flow of information to the bidders 
about who else was bidding, and similar techniques. This element also played a role in the merger case 
VNU (Nielsen)/ WPP/ JV, which we discuss in the following section. 

2.5 VNU (Nielsen)/ WPP/ JV (M.3512): TV Audience Measurement Services 

43. Auction structure and customers� ability to adjust the structure of a bidding contest so as to 
achieve competitive outcomes played an important role in this case. It concerned a joint venture between 
VNU of the Netherlands and Britain�s WPP, which brought together their television audience measurement 
(TAM) services outside North America. TAM involves the estimation of nationwide or local television 
audiences on a more or less continuous basis.  The resulting information -- so called �ratings� --  and other 
information on viewing patterns are primarily used by program producers, broadcasters, publishers, media 
planners and airtime buyers to determine the most effective way of reaching consumers and viewers. 

44. In each Member State, only one TAM service provider was active, with the exception of Poland 
where two providers offered their services. The reason for choosing only one provider was the preference 
of the demand side for a common source of rating. Besides VNU and WPP, there were only two other 
important providers of TAM services in Europe: The UK based TNS and the German based GfK. The 
relevant geographic market was found to be EEA-wide. 

45. The Commission�s market investigation showed that VNU, WPP, TNS and GfK all had to be 
considered as credible bidders for TAM contracts in the EEA. All companies had significant market shares 
by various measures, with VNU trailing somewhat behind the remaining firms. All of the four majors had 
submitted bids in a variety of countries and customers considered them to offer strong and credible 
technological platforms. The notified transaction, thus, decreased the number of credible bidders for TAM 
contracts in Europe from four to three.  

46. The demand side of the TAM services market is concentrated and highly organised. There are 
basically two models for the provision of TAM services. (1) The industry concerned sets up an 
organisation which selects a TAM service provider and negotiates the terms of the supply of data. In 
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general, the organisation has the ownership of the data and sells them to third parties. If the organisation is 
set up by TV stations, media buyers and advertisers, it is called Joint Industry Committee (JIC). In the JIC 
model, the TV stations usually hold the majority. Where the organisation is set up only by TV stations, it is 
called a Media Owner (MO) model. (2) The TAM service provider sets up and operates TAM services on 
his own account. In this Proprietary Service (PS) model, the service provider retains the ownership of the 
data and supplies them to several different customers on the basis of individual contracts.  

47. In particular, the tenders organised by the JICs, which essentially group the entire demand side, 
tend to produce competitive outcomes, provided the auction is well adapted to the prevailing market setting 
and intended to attract competitive bids. In these winner-take-all auctions, competitors submit bids to 
become the sole supplier of TAM data in a given country for a period of five to seven years (with possible 
extensions). A JIC, thus, exercises significant buyer power as far as its territory is concerned. Due to the 
relatively long contract term, tenders occur infrequently. The market investigation found that less than 15 
such tenders had taken place in the past 12 years. There existed, therefore, a strong incentive for each 
competitor to win these auctions. 

48. The main factor that discourages aggressive bids is the cost advantage enjoyed by the incumbent 
supplier. The cost advantage arises from the fact that a large proportion of costs involved in TAM services, 
such as panel selection, installation of �people meters� in the viewers� homes, software development etc., 
is up-front (and largely sunk). Competitors may, thus, be discouraged from bidding against an incumbent 
because they know that their bids are unlikely to succeed, except if they have underestimated 
(overestimated) the costs (potential revenue) from the contract (the �winner�s curse�). However, JICs can 
declare whether an incumbency advantage exists in a given auction and the evidence suggested that this 
had had a strong impact on the outcome of TAM auctions. For example, BARB, the UK JIC, in its 2000 
auction had indicated that it wished to restructure its TAM system and that a change of supplier would be 
welcomed, leading to a very aggressive winning bid. By contrast, the Dutch and Belgian auctions 
generated little interest from new bidders because they were perceived as intended mainly to put pressure 
on the incumbent.  

49. Because of the �incumbency effect�, a reduction in the number of credible competitors from 
three to two (instead of four to three) would therefore be likely to raise competition concerns in this market 
structure, because it would leave only one alternative bidder in cases where the customer has a preference 
for changing to a new supplier. 

50. The Commission investigated, further, whether the elimination of competition between WPP and 
VNU would have had a significant competitive effect, for example because they were closest substitutes in 
terms of costs or technology, or because VNU may be a particularly aggressive bidder.  

51. However, an examination of the 15 tenders that had occurred over 12 years gave no indications 
that ACNielsen and WPP may be particularly close substitutes. ACNielsen was only active in JIC/MO 
models in the northern part of Europe, whereas WPP covers all models in the whole of Europe. ACNielsen 
and WPP were only in a limited number of tenders as direct competitors [numbers confidential]. By 
contrast, the market investigation confirmed that WPP and TNS are close competitors. They are present in 
all models and took part in a number of tenders as direct competitors [numbers confidential]. Their bids 
were perceived by customers as competitive. TNS also competes with ACNielsen (even though ACNielsen 
only covers parts of TNS� activities). In several tenders it was in direct competition with ACNielsen 
[numbers confidential]. Hence, as far as the small number of tenders allowed any conclusions, TNS, and 
not VNU, appeared to be WPP�s most direct competitor. 

52. VNU, in view of its to date limited presence in Europe, might be expected to act as a particularly 
aggressive competitor in order to win additional TAM contracts. However, the market investigation did not 
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support this hypothesis. VNU appears to have focused on tenders in mature northern European markets. 
For about ten years, VNU has not expanded its presence beyond two profitable contracts in Ireland and 
Sweden and a JV in Finland. This assessment was confirmed by customers and competitors, none of which 
identified VNU as a particularly aggressive competitor. 

53. Competition in countries where TAM services are supplied under the PS system differs from JIC 
market in so far as no infrastructure exists at present for customers to tender jointly for TAM services. As 
parallel TAM services are generally not viable because customers prefer a �single currency�, the supplier 
who first entered a market not served by TAM (mostly Central and East European countries) typically 
continues to enjoy a monopoly position. The most likely route to replace an incumbent supplier is either 
through formation of a JIC or by initiative of a large national TV station (i.e. effectively formation of an 
MO model). The notified transaction does not alter this competitive situation. 

54. The Commission also considered whether the reduction of suppliers from four to three may 
enable competitors to tacitly co-ordinate their bidding behaviour in future tenders. Because of the 
incumbency advantage described above, TAM suppliers could, in particular, adopt a strategy whereby they 
defend their existing incumbent markets while refraining from bidding aggressively in markets outside 
their incumbent territory. However, such co-ordination is complicated by the fact that tenders occur 
infrequently and contract values vary widely (due to country size and technology). Winning a new contract 
is, thus, a relatively rare and valuable opportunity, whereas opportunities for competitors to retaliate 
against an aggressive bidder are equally rare. Further uncertainty is added by the fact that the timing of 
future tenders is difficult to anticipate, as contracts are often extended for one or two years without new 
tender. In view of these circumstances, and because there were no indications that co-ordination had 
already occurred in past tenders, the merger did not raise concerns with regard to co-ordinated effects. 

55. In conclusion, although the transaction reduced the number of credible suppliers of TAM services 
in Europe from four to three, the market investigation indicated that three competitors would be sufficient 
in the TAM market to generate competitive outcomes. Rivalry between WPP and TNS (and not VNU) had 
been the main driver of competition in past auctions. In addition, customers, who combined the entire 
demand in a given country, were found to have significant power to structure auctions so as to encourage 
competitive bids. 

3. Conclusions and Lessons 

3.1 Market shares and their evolution over time contain valuable information 

56. Market shares can be a good starting point also for the analysis of bidding markets. They 
represent real purchasing decision by customers based on a variety of factors, in particular prices and 
product characteristics. Market shares therefore contain important information. The larger the number of 
transactions underlying the market shares, the richer this information is likely to be. The evolution of 
market shares over time provides additional information. It is not likely, à priori, that consistently high 
market shares achieved by a given firm are a random outcome, even in a bidding market. 

57. As mentioned above, when most sales are made in a small number of large auctions, products and 
suppliers� costs structures are fairly homogeneous and output is not constrained by capacity, market shares 
may indeed not be related to market power. However, one would typically expect market shares in these 
markets to fluctuate significantly over time. Market shares can therefore also give first indications about 
how the market may function. 
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3.2  Construct realistic model of competitive interaction  

58. The impact of a merger on competition depends to a large extent on the parameters by which 
firms compete. This is true whether purchases are made via auctions or any other mechanism. It is 
therefore important to construct a realistic model of firms� competitive interaction. Relevant factors 
include product differentiation, capacity constraints, firms� relative costs, the frequency of interaction, the 
relative size of individual orders, uncertainty, information asymmetries, barriers-to-entry and similar 
parameters. 

3.3 Find right balance between investigation technique, data availability and time constraints  

59. Econometric techniques can provide important, and sometimes decisive, evidence for a case. In 
bidding markets, competitors and/ or customers often keep records of past bidding contests. These can be 
valuable sources of information, in particular when they can be aggregated or verified by alternative data 
sets or other evidence. Aggregation of large data sets can be challenging as records are often kept in 
different formats and are often not consistent across different sources. Separate analysis of different data 
sets can in these cases still yield valuable information. 

60. Complexity needs to be balanced against data availability and the time constraints of the 
procedure. Time constraints are a particularly important issue in EU merger investigations. We tend to try 
to keep it simple, but we also feel that it is sometimes worthwhile trying more ambitious approaches, even 
if these may not always succeed in producing totally robust outcomes.  

3.4 Look at variety of evidence  

61. Quantitative and qualitative evidence from a variety of sources, in combination, tend to produce 
the most robust results. This includes not only bidding data, but also market surveys (information requests 
to customers and competitors, interviews), firms� internal documents, independent market reports and 
similar information.  

3.5 Outlook 

62. The Commission has over time analysed a significant number of mergers in bidding markets. 
Like in other areas of competition policy, tools have evolved over time. As we have outlined above, that 
fact that purchases are allocated in bidding contests opens additional opportunities for empirical analysis, 
but it does not fundamentally alter the nature of the competitive analysis. Like other sources of evidence, 
bidding data can help us understand the competitive interaction of firms and, hence, the effects of a 
merger, in these markets.  


