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1. What is Dominance?1 

1. According to settled case law of the EC Courts, dominance is a position of economic strength 
enjoyed by an undertaking which enables it to prevent effective competition being maintained on the 
relevant market by affording it the power to behave to an appreciable extent independently of its 
competitors, its customers and ultimately of the consumers.2 Dominance can exist on the part of one 
undertaking (single dominance) or two or more undertakings (collective dominance).3 In the case of 
collective dominance the undertakings concerned must, from an economic point of view, present 
themselves or act together on a particular market as a collective entity.4  

2. This definition of dominance consists of three elements, two of which are closely linked: (a) there 
must be a position of economic strength on a market which (b) enables the undertaking(s) in question to 
prevent effective competition being maintained on that market by (c) affording it the power to behave 
independently to an appreciable extent.  

3. The first element implies that dominance exists in relation to a market. It cannot exist in the 
abstract. It also implies that an undertaking either on its own or together with other undertakings must hold 
a leading position on that market compared to its rivals. 

4. The second and third elements concern the link between the position of economic strength held 
by the undertaking concerned and the competitive process, i.e. the way in which the undertaking and other 
players act and inter-act on the market. Dominance is the ability to prevent effective competition being 
maintained on the market and to act to an appreciable extent independently of other players. The notion of 
independence, which is the special feature of dominance5, is related to the level of competitive constraint 
facing the undertaking(s) in question. For dominance to exist the undertaking(s) concerned must not be 
subject to effective competitive constraints. In other words, it thus must have substantial market power.  

5. Market power is the power to influence market prices, output, innovation, the variety or quality 
of goods and services, or other parameters of competition on the market for a significant period of time. In 
this paper, the expression �increase prices� is often used as shorthand for the various ways these 
parameters of competition can be influenced to the harm of consumers. An undertaking that is capable of 
substantially increasing prices above the competitive level for a significant period of time holds substantial 
market power and possesses the requisite ability to act to an appreciable extent independently of 
competitors, customers and consumers. Unlike undertakings in a market characterised by effective 
competition, a dominant undertaking not subject to effective competitive constraints is able to price above 
the competitive level. It can do so by reducing its own output or by causing rivals to reduce their output. 
The foreclosure of competitors may therefore allow the dominant company to further raise price or keep 
prices high. 

                                                      
1  See DG Competition discussion paper on the application of Article 82 of the Treaty to exclusionary abuses, 

published in December 2005 at DG Competition web-site: 
http://europa.eu.int/comm/competition/antitrust/others/article_82_review.html  

2 See Case 27/76 United Brands Company and United Brands Continentaal BV v Commission [1978] ECR 
207, paragraph 65, and Case 85/76 Hoffmann-La Roche & Co. AG v Commission [1979] ECR 461, 
paragraph 38. 

3 See Joined Cases C-395/96 P and C-396/96 P Compagnie maritime belge transports SA, Compagnie 
maritime belge SA and Dafra-Lines A/S v Commission [2000] ECR I-1365, paragraph 36. 

4 Idem. 
5  See Case 85/76 Hoffmann-La Roche, cited in footnote 2, paragraphs 42-48. 
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6. Both suppliers and buyers can have market power. However, for clarity, market power will 
usually refer here to a supplier�s market power. Where a buyer�s market power is the issue, the term �buyer 
power� is employed. 

7. Higher than normal profits may be an indication of a lack of competitive constraints on an 
undertaking. More in general, the way in which a firm acts in a market may in itself be indicative of 
substantial market power, for instance where an undertaking increases its price while benefiting from 
falling costs. However, an undertaking�s economic strength cannot be measured by its profitability at any 
specific point in time; even short-run losses are not incompatible with a dominant position.6  

8. It is also not required for a finding of dominance that the undertaking in question has eliminated 
all opportunity for competition on the market.7 For Article 82 to apply it is not a condition that competition 
has been eliminated.8 On the other hand, the fact that an undertaking is compelled by the pressure of its 
competitors� price reductions to lower its own prices on a durable basis is in general incompatible with the 
independent conduct which is the hallmark of a dominant position. In that case the undertaking concerned 
is likely to be subject to effective competitive constraints, which is incompatible with the existence of 
substantial market power. 

2. Single Dominance 

9. When the relevant market has been defined, it can be analysed whether on that market the 
allegedly dominant undertaking �has the power to behave to an appreciable extent independently of its 
competitors, its customers and ultimately of the consumers�, that is, whether it holds substantial market 
power. In conducting this analysis it is relevant to consider in particular the market position of the 
allegedly dominant undertaking, the market position of competitors, barriers to expansion and entry, and 
the market position of buyers. The existence of a dominant position may derive from several factors which, 
taken separately, are not necessarily determinative.9 

2.1  Market position of allegedly dominant undertaking and its rivals 

10. The analysis of the market position of the allegedly dominant undertaking and its rivals provides 
insight into the degree of actual competition on the market. The starting point for this analysis is the market 
shares of the various players. Market shares provide useful first indications of the market structure and of 
the competitive importance of various undertakings active on the market. If the undertaking concerned has 
a high market share compared to other players on the market, it is an indication of dominance, provided 
that this market share has been held for some time.10 If market shares have fluctuated significantly over 
time, it is an indication of effective competition. However, this is only true where fluctuations are caused 
by rivalry between undertakings on the market. Fluctuations caused, for instance, by mergers are not in 
themselves indicative of such rivalry. 

                                                      
6  See Case 27/76 United Brands, cited in footnote 2, paragraph 126, and Case 322/81, NV Nederlandsche 

Banden Industrie Michelin v Commission (Michelin I) [1983] ECR 3461, paragraph 59.  
7  See Case 27/76 United Brands, cited in footnote 2, paragraph 113, and Case T-395/94 Atlantic Container 

Line AB and Others v Commission [2002] ECR II-875, paragraph 330. 
8  See paragraphs 91-92 of the DG Competition discussion paper on the application of Article 82 of the 

Treaty to exclusionary abuses, cited in footnote 1. 
9  See Case 85/76 Hoffmann-La Roche, cited in footnote 2, paragraph 39.  
10  See Case 27/76 United Brands, cited in footnote 2, paragraph 111 and Case 85/76 Hoffmann-La Roche, 

cited in footnote 2, paragraph 41.  
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11. Normally, the Commission uses current market shares in its competitive analysis.11 However, 
historic market shares may be used if market shares have been volatile, for instance when the market is 
characterised by large, lumpy orders. Changes in historic market shares may also provide useful 
information about the competitive process and the likely future importance of the various competitors, for 
instance, by indicating whether firms have been gaining or losing market shares. In any event, the 
Commission interprets market shares in the light of likely market conditions, for instance, whether the 
market is highly dynamic in character and whether the market structure is unstable due to innovation or 
growth. 

12. It is very likely that very high markets shares, which have been held for some time, indicate a 
dominant position.12 The strength of any indication based on market share depends on the facts of each 
individual case. Market share is only a proxy for market power, which is the decisive factor. It is therefore 
necessary to extend the dominance analysis beyond market shares, especially when taking into account the 
difficulty of defining relevant markets in Article 82 cases. 

13. The importance of market shares may be qualified by an analysis of the degree of product 
differentiation in the market. Products are differentiated when they differ in the eyes of consumers for 
instance due to brand image, product features, product quality, level of service or the location of the seller. 
The level of advertising in a market may be an indicator of the firms� efforts to differentiate their products. 
When products are differentiated the competitive constraint that they impose on each other is likely to 
differ even where they form part of the same relevant market. Substitutability is a question of degree. In 
assessing the competitive constraint imposed by rivals, it must therefore be taken into account what is the 
degree of substitutability of their products with those offered by the allegedly dominant undertaking. It 
may be that a rival with 10% market share imposes a greater competitive constraint on an undertaking with 
50% market share than another rival supplying 20% of the market. This may for instance be the case where 
the undertaking with the lower market share and the allegedly dominant undertaking both sell premium 
branded products whereas the rival with the larger market share sells a bargain brand.  

2.2 Barriers to expansion and entry 

14. If the barriers to expansion faced by rivals and to entry faced by potential rivals are low, the fact 
that one undertaking has a high market share may not be indicative of dominance. Any attempt by an 
undertaking to increase prices above the competitive level would attract expansion or new entry by rivals 
thereby undermining the price increase.  

15. In assessing whether expansion or entry has been, would have been or is likely to be timely, the 
Commission will look at whether any such expansion or entry has been or would have been or will be 
sufficiently immediate and persistent to prevent the exercise of substantial market power. The appropriate 
time period depends on the characteristics and dynamics of the market. The period of time needed for 
undertakings already on the market to adjust their capacity can be used as a yardstick to determine this 
period. Expansion or entry which is not of sufficient scope and magnitude is not likely to constitute an 
effective constraint on the undertaking concerned. Small-scale entry, for instance into some market �niche�, 
may not be considered sufficient. 

16. The Commission will look carefully at the history of the industry when assessing barriers to 
expansion or entry. It is not likely that the Commission will find barriers to expansion and entry in an 
industry that has experienced frequent and successful examples of entry. On the other hand if previous 

                                                      
11  As to the calculation of market shares, see also Commission Notice on the definition of the relevant 

market, OJ C 372, 09.12.1997, p. 5, paragraphs 54-55. 
12  See Case 85/76 Hoffmann-La Roche, cited in footnote 2, paragraph 41. 
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attempts to expand in or enter into the market have been unsuccessful, perhaps due to deterring behaviour 
by incumbents, then expansion and entry would seem less likely to have constituted an effective constraint. 

17. Entry may be particularly likely if suppliers in other markets already possess production facilities 
that could be used to enter the market in question, thus reducing the sunk costs of entry. 

18. Barriers to expansion and entry are factors that make entry impossible or unprofitable while 
permitting established undertakings to charge prices above the competitive level. Undertakings expand 
output and enter markets to earn profits. Whether expansion or entry is profitable depends in particular on 
the cost of (efficient) expansion or entry and the likely prices post expansion or entry. The higher the cost 
of expansion or entry and the lower the likely post expansion or entry prices, the greater the risk that 
expansion or entry will be unprofitable and therefore not attempted.  

19. The prices post expansion or entry depend firstly on the impact on prices of the additional output 
put on the market by the expansion or by the new entrant, but also on the reaction of incumbents, in 
particular the allegedly dominant undertaking. Likely strategic responses from the incumbents are therefore 
taken into account. An aggressive competitive response from incumbents would be particularly likely if 
they have committed to large excess capacity. The allegedly dominant undertakings may also have built a 
reputation of responding aggressively to expansion or entry. When assessing whether or not expansion or 
entry would be profitable, the likely evolution of the market should also be taken into account. Expansion 
or entry is more likely to be profitable in a market that is expected to experience high growth in the future 
relative to a market that is expected to decline or stagnate. 

20. When identifying possible barriers to expansion and entry it is important to focus on whether 
rivals can reasonably replicate circumstances that give advantages to the allegedly dominant undertaking. 
Barriers to expansion and entry can have a number of origins relating to the legal or economic environment 
that pertains on the relevant market: 

• Legal barriers: the legislative framework covering the relevant market can be an important 
barrier. Such legislation may limit the number of market participants, for example by 
granting special or exclusive rights in the shape of concessions, licenses or intellectual 
property rights. Legislative measures that grant a single undertaking the exclusive right to 
perform a certain activity excludes rivals and may lead to such an undertaking having a 
legal monopoly in a relevant market. Planning laws and licensing laws that impose limits on 
the number of retail outlets limits expansion possibilities of existing and entry possibilities 
for new retailers, which in turn may make it more difficult for suppliers to gain access to 
efficient distribution. Intellectual property rights may also prevent expansion and entry or 
make it more difficult. However, intellectual property rights do not as such confer 
dominance on the holder. The impact of intellectual property rights on expansion and entry 
depends on the nature and actual strength of the intellectual property right held by the 
allegedly dominant undertaking. Finally, also tariff and non-tariff barriers can give 
advantages to incumbent firms. 

• Capacity constraints: competitors may have to commit large sunk investments in order to 
expand capacity. An investment or cost is sunk when it cannot be recovered if the 
undertaking exits the market. Moreover, even existing excess capacity may be so expensive 
to employ that these costs constitute a barrier to expansion; for instance, the costs of 
introducing another shift in a factory may constitute a barrier to expansion.  

• Economies of scale and scope: large-scale production or distribution may give the allegedly 
dominant undertaking an advantage over smaller competitors. Scale and scope economies 
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result from the spreading of fixed costs over larger output or a broader set of products, 
leading to a reduction of average costs. When economies of scale or scope are important 
and require a substantial production capacity compared to the size of the market, efficient 
expansion or entry is more costly and risky. Large fixed costs have to be committed and the 
output produced will constitute a significant increase in output, which is likely in itself to 
have a significant impact on price post expansion or entry. If expansion or entry occurs at an 
inefficient scale, the competitive constraint imposed on the incumbents will be less 
effective. In assessing barriers to expansion and entry it is therefore useful to consider the 
minimum efficient scale in the market concerned. The minimum efficient scale is the level 
of output required to minimise average cost, exhausting economies of scale.13  

• Absolute cost advantages: these include preferential access to essential facilities, natural 
resources, innovation and R&D, intellectual property rights and capital conferring a 
competitive advantage on the allegedly dominant undertaking, which makes it difficult for 
other undertakings to compete effectively. In the large majority of cases financial strength is 
unlikely to be an issue. However, in some cases it may be one of the factors that contribute 
to a finding of a dominant position, in particular in those cases where (i) finance is relevant 
to the competitive process in the industry under review; (ii) there are significant 
asymmetries between competitors in terms of their internal financing capabilities; and (iii) 
particular features of the industry make it difficult for firms to attract external funds. 

• Privileged access to supply: the allegedly dominant undertaking may be vertically integrated 
or may have established sufficient control or influence over the supply of inputs that 
expansion or entry by smaller rival firms may be difficult or costly. 

• A highly developed distribution and sales network: the allegedly dominant undertaking may 
have its own dense outlet network, established distribution logistics or wide geographical 
coverage that would be difficult for rivals to replicate. 

• The established position of the incumbent firms on the market: it may be difficult to enter 
an industry where experience or reputation is necessary to compete effectively, both of 
which may be difficult to obtain as an entrant. Factors such as consumer loyalty to a 
particular brand, the closeness of relationships between suppliers and customers, the 
importance of promotion or advertising, or other reputation advantages will be taken into 
account. Advertising and other investments in reputation are often sunk costs which cannot 
be recovered in the case of exit and which therefore make entry more risky.  

• Other strategic barriers to expansion or entry: these encompass situations where it is costly 
for customers to switch to a new supplier. This may for example be the case where 
personnel have been trained to use the product of the allegedly dominant undertaking or 
where due to network effects the value of rivals� products are lower because they do not 
have a large installed base of customers. For instance the value of a piece of software may 
not only depend on the intrinsic qualities of the product but also on how many people use it 
and thus with whom the new buyers can exchange files. Finally, the incumbent firms may 
through the use of long-term contracts with customers have made it difficult for rivals at a 
particular point in time to find a sufficient number of customers able to switch supplier that 
expansion or entry would be profitable. 

                                                      
13 Scale economies are normally exhausted at a certain point. Thereafter average costs will stabilise and 

eventually rise due to, for example, capacity constraints and bottlenecks.  
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2.3 Market position of buyers 

21. The market position of buyers provides an indication of the extent to which they are likely to 
constrain the allegedly dominant undertaking. However, given the fact that dominance is assessed in 
relation to a market, it is not sufficient that certain strong buyers may be able to extract more favourable 
conditions from the allegedly dominant undertaking than their weaker competitors. The presence of strong 
buyers can only serve to counter a finding of dominance if it is likely that in response to prices being 
increased above the competitive level, the buyers in question will pave the way for effective new entry or 
lead existing suppliers in the market to significantly expand their output so as to defeat the price increase.14 
In other words, the strong buyers should not only protect themselves, but effectively protect the market. 

22. On the other hand, if one or more strong buyers are able to extract more favourable conditions 
from the allegedly dominant undertaking than their weaker competitors, it may be appropriate to define 
separate relevant markets for, respectively, strong and weak buyers.15 

3. Collective Dominance 

23. Article 82 EC prohibits any abuse by one or more undertakings of a dominant position. It follows 
that the application of Article 82 is not confined to cases where a single undertaking holds a dominant 
position; it is also applicable where two or more undertakings together hold a dominant position.  

24. For collective dominance to exist under Article 82, two or more undertakings must from an 
economic point of view present themselves or act together on a particular market as a collective entity.16 It 
is not required that the undertakings concerned adopt identical conduct on the market in every respect.17 
What matters is that they are able to adopt a common policy on the market and act to a considerable extent 
independently of their competitors, their customers, and also of consumers.18 

25. In order to establish the existence of such a collective entity on the market, it is necessary to 
examine the factors that give rise to a connection between the undertakings concerned.19 Such factors may 
flow from the nature and terms of an agreement between the undertakings in question or from the way in 
which it is implemented20, provided that the agreement leads the undertakings in question to present 
themselves or act together as a collective entity. This may, for instance, be the case if undertakings have 
concluded cooperation agreements that lead them to co-ordinate their conduct on the market. It may also be 
the case if ownership interests and other links in law lead the undertakings concerned to co-ordinate. 

26. However, the existence of an agreement or of other links in law is not indispensable to a finding 
of a collective dominant position. Such a finding may be based on other connecting factors and depends on 
an economic assessment and, in particular, on an assessment of the structure of the market in question.21 It 

                                                      
14 See in this respect Case T-228/97, Irish Sugar plc v Commission [1999] ECR II-2969, paragraph 101. 
15  See Commission Notice on the definition of the relevant market, cited in footnote 11, paragraph 43. 
16  See Joined Cases C-395/96 P and C-396/96 P Compagnie maritime belge transports, cited in footnote 3, 

paragraph 36.  
17  See in this respect Case T-228/97 Irish Sugar, cited in footnote 18, paragraph 66. 
18  See Joined Cases C-68/94 and C-30/95, French Republic and Société commerciale des potasses et de 

l'azote (SCPA) and Entreprise minière et chimique (EMC) v Commission [1998] ECR I-1375, paragraph 
221.  

19  Idem.  
20  Case C-393/92 Municipality of Almelo and others v NV Energiebedrijf Ijsselmij [1994] ECR  I-1477, 

paragraphs 41 to 43. 
21  See Joined Cases C-395/96 P and C-396/96 P Compagnie maritime belge transports, cited in footnote 3, 

paragraph 36.  



DAF/COMP/WP3/WD(2006)30 

 8

follows that the structure of the market and the way in which undertakings interact on the market may give 
rise to a finding of collective dominance.22  

27. Undertakings in oligopolistic markets may sometimes be able to raise prices substantially above 
the competitive level without having recourse to any explicit agreement or concerted practice. 
Coordination is more likely to emerge in markets where it is relatively simple to reach a common 
understanding on the terms of coordination. The simpler and more stable the economic environment, the 
easier it is for undertakings to reach a common understanding. Indeed, they may by able to co-ordinate 
their behaviour on the market by observing and reacting to each other�s behaviour. In other words, they 
may be able to adopt a common strategy that allows them to present themselves or act together as a 
collective entity. Coordination may take various forms. In some markets, the most likely coordination may 
involve directly coordinating on prices in order to keep them above the competitive level. In other markets, 
coordination may aim at limiting production or the amount of new capacity brought to the market. Firms 
may also coordinate by dividing the market, for instance by geographic area or other customer 
characteristics, or by allocating contracts in bidding markets. The ability to arrive at and sustain such co-
ordination depends on a number of factors, the presence of which must be carefully examined in each case.  

28. Firstly, each undertaking must be able to monitor whether or not the other undertakings are 
adhering to the common policy. It is not sufficient for each undertaking to be aware that interdependent 
market conduct is profitable for all of them, because each undertaking will be tempted to increase his share 
of the market by deviating from the common strategy. There must, therefore, be sufficient market 
transparency for all undertakings concerned to be aware, sufficiently precisely and quickly, of the market 
conduct of the others.23 

29. Secondly, the implementation of the common policy must be sustainable over time, which 
presupposes the existence of sufficient deterrent mechanisms, which are sufficiently severe to convince all 
the undertakings concerned that it is in their best interest to adhere to the common policy.24  

30. Finally, it must be established that competitive constraints do not jeopardise the implementation 
of the common strategy.25 As in the case of single dominance, it must be analysed what is the market 
position and strength of rivals that do not form part of the collective entity, what is the market position and 
strength of buyers and what is the potential for new entry as indicated by the height of entry barriers. 

4. Quantitative Assessment of Dominance 

31. Quantitative analysis can be useful to determine the extent of market power of a given firm. 
Demand estimation and the estimation of cross price elasticities can determine whether firms impose on 
each other an important competitive constraint. When possible, exogenous changes in the market structure 
or in the institutional setting in similar markets can also shed light on the extent of market power exerted 
by a firm in a particular market. A careful and informed analysis of margins prevailing in the industry can 
also reveal asymmetries and the existence of market power among some of the firms. Quantitative analysis 
of collective dominance is possible but more complex. It is only possible to identify collective dominance 
from market data under specific circumstances and qualitative analysis is bound to play a much more 
important role.  

                                                      
22  See also the Commission�s Guidelines on the assessment of horizontal mergers under the Council 

Regulation on the control of concentrations between undertakings, OJ C 31, 05.02.2004, pp. 5-18, 
paragraphs 39-57.  

23  See Case T-342/99, Airtours plc v Commission [2002] ECR II-2585, paragraph 62, and Case T-193/02, 
Laurent Piau v Commission (26 January 2005), not yet reported, paragraph 111.  

24  Idem. 
25  Idem. 
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32. All empirical and quantitative techniques need to be carefully applied by personnel familiar with 
empirical analysis and need to be backed by extensive qualitative work. Quantitative analysis should never 
determine on its own the existence of dominance but it can be very useful to lend additional credibility to a 
qualitative assessment. Also it can work as a useful check since a qualitative assessment that does not 
match the data should be reconsidered. 

33. Quantitative techniques are not generally informative regarding the source of market power. 
Also, assessments on the likelihood of entry or on the dynamic aspects of market power are not likely to be 
dealt satisfactorily with simple quantitative analysis. Still, where existing market power can be measured, 
investigators will be encouraged to do so. 

5. Case examples 

5.1. Wanadoo Interactive case26 

34. In this case the European Commission adopted in July 2003 a decision against Wanadoo 
Interactive, a subsidiary of France Télécom, for abuse of a dominant position in the form of predatory 
pricing in ADSL-based internet access services for the general public. The Commission found that, from 
the end of 1999 up to October 2002, the retail prices charged by Wanadoo were below costs. Since the 
mass marketing of Wanadoo�s ADSL services began only in March 2001, the Commission considers that 
the abuse started only that date. From that date until the end of July 2001 Wanadoo�s prices were far below 
adjusted variable costs, and from August 2001 until October 2002 the prices were approximately 
equivalent to variable costs, but significantly below total costs. Wanadoo suffered substantial losses up to 
the end of 2002 as a result of this practice. The practice coincided with a company plan to pre-empt the 
strategic market for high-speed Internet access. Wanadoo�s policy was deliberate, since the company, 
according to in-house company documents, was fully aware of the level of losses which it was suffering 
and of the legal risks associated with its practices. These practices restricted market entry and development 
potential for competitors. In view of the gravity of the abuse and the length of the period over which it was 
committed, the Commission imposed a fine of � 10,35 million. 

5.1.1 Assessment of Wanadoo's dominant position 

35. In its assessment of Wanadoo�s dominant position the Commission, first, by a reference to the 
United Brands judgment27, rejected the company�s claim that it should not be considered as dominant 
because it could not behave �independently of its competitors�. The Commission stressed in the decision 
that the power to behave independently does not mean that the dominant undertaking is in a position of 
complete invulnerability vis-à-vis existing or potential competitors. Enjoying a dominant position does not 
mean that there is no competitive pressure. The dominant position simply enables the relevant undertaking 
�if not to determine, at least to have an appreciable influence on the conditions under which that 
competition will develop, and in any case to act largely in disregard of it so long as such conduct does not 
operate to its detriment�28. The Commission found in this case that the various elements of dominance, 
which will be discussed hereunder, gave Wanadoo the means to engage in a large-scale market penetration 
strategy that was untenable for its competitors, which were unable to follow suit.29 The Commission, in its 

                                                      
26  The European Commission�s decision COMP/38.233 from 16.07.2003. The English version available at 

http://ec.europa.eu/comm/competition/antitrust/cases/decisions/38233/en.pdf (hereinafter: �the Wanadoo 
decision�). See also the Press Release IP/03/1025, dated 16.07.2003. 

27  See Case 27/76 United Brands, cited in footnote 2, paragraph 65. 
28  See Case 85/76 Hoffmann-La Roche, cited in footnote 2, paragraph 39. 
29  The Wanadoo decision, paragraph 209. 
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analysis examined a combination of elements which, taken together, are such as to give Wanadoo a 
dominant position on the relevant market.30 

5.1.2 Relevance of market shares 

36. Wanadoo increased its market shares from 40-50% at the end of 2000 to 70-80% in August 2002. 
In accordance with established case law of the EC Courts, the decision states that �very large market 
shares, in excess of 50%, must be regarded as serious, and indeed sufficient, evidence of the existence of a 
dominant position, save in exceptional circumstances�.31 However, since the market in this case was still at 
a fairly immature stage at the beginning of 2001,32 other key considerations were taken into account in 
addition to absolute market shares. 

37. Wanadoo�s relative position vis-à-vis its next largest competitors was examined first.33 It was 
found that not only did Wanadoo have a clear lead over its largest competitor throughout the period, it also 
widened its lead over it to a striking extent.34 In addition, particular attention was given, within the relevant 
market, to the market segment involving ADSL offerings. The cable modem offerings segment was found 
as less potential in terms of geographical deployment capacity than the ADSL segment. If one looks only 
at the segment involving ADSL internet access services for residential customers, Wanadoo�s market 
shares were very large: consistently close to the range of 90-100% from the beginning of 2001 to the end 
of the summer 2002, and still in ranges 80-90% in August 2002.35 Consequently, the market shares held by 
Wanadoo, in view of the above considerations, constituted strong evidence of dominance.36 

38. Finally, the decision points out that the fact that a sector is a growth sector does not in itself mean 
that it is not covered by the competition rules, and in particular Article 82 of the EC Treaty. Analysis of the 
market position must take account not only of market shares, but also of the specifics of a dynamic market. 
However, the position of an undertaking on a growth market pending its final consolidation must be 
examined, otherwise this would mean ex post acceptance of any abuses committed.37 The Commission 
found that in this case it could not be argued that there was any volatility, fragility or instability in 
Wanadoo�s position on an emerging market that would invalidate an examination of market shares and 
their inclusion amongst the factors determining dominance.38 

5.1.3 The link-up with France Télécom 

39. Amongst internet service providers in France, Wanadoo occupied a special position because it 
formed part of the France Télécom group. That fact gave Wanadoo commercial and technical deployment 
facilities and potential financial support which were liable to be of crucial importance in gaining massive 
penetration of a developing market involving a new type of activity.39 Wanadoo disputed that it has 
benefited from the support provided by France Télécom, pointing out that other providers of high-speed 
                                                      
30  Idem, 210. 
31  See Case 62/86 AKZO, cited in footnote 13, paragraph 60. 
32  Since the mass marketing of Wanadoo's ADSL services began only in March 2001, the Commission 

considered that the abuse started only on that date. 
33  Relative market shares and the relationship between the market shares of the undertaking concerned and of 

its competitors, especially those of the next largest, are held by the EC Court of Justice to be relevant 
factors in assessing a dominant position. See Case 85/76 Hoffmann-La Roche, cited in footnote 2, 
paragraph 48. 

34  The Wanadoo decision, paragraph 213. 
35  Idem, 214. For confidentiality reasons, the exact figure is replaced by a range. 
36  Idem, 215. 
37  The Wanadoo decision, paragraph 217. 
38  Idem, 222. 
39  Idem, 223. 
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internet access were backed by powerful global companies. The Commission rejected this argument, 
pointing out that, according to the EC Court of Justice (�ECJ�), the size, financial strength and degree of 
diversification of competitors at world level do not necessarily deprive the dominant undertaking of its 
privileged position.40 The situation therefore has to be analysed in the light of the circumstances of the 
specific case. 

40. In this context, the Commission examined first Wanadoo�s advantages derived from its synergy 
within a large group. In its stock exchange listing prospectus issued in July 2000, Wanadoo described the 
general advantages it would acquire from the support of the France Télécom group, such as the use of 700 
France Télécom sales outlets and its strong regional representation, benefit from France Télécom�s know-
how in marketing to the general public and industry, and others.41 The second factor considered as 
relevant, was the technical support provided by France Télécom to Wanadoo,42 which reflected the vertical 
integration between Wanadoo and France Télécom, its main supplier.43  The fact that Wanadoo was legally 
a separate entity distinct from France Télécom did not detract from the effects of the vertical integration of 
the group as a whole.44 France Télécom�s technical support gave Wanadoo an advantage to which its 
competitors did not have access, which was regarded as constituting a strategic entry barrier and, 
consequently, as a factor of dominance.45 The third factor taken into account was the commercial support 
from France Télécom, whose network of agencies gave it a comprehensive physical presence throughout 
the national territory.46 The support which Wanadoo derived from its exclusive presence in France 
Télécom's agencies was considered as a particularly important factor liable to underpin its dominant 
position, in a situation where products have entered a phase of rapid growth. The cost and time required for 
a company to set up its own distribution network or a network involving an exclusive commercial 
relationship comparable to that enjoyed by Wanadoo was regarded as an obstacle to market penetration by 
competitors and as an important factor in Wanadoo's dominant position.47 Finally, logistical and financial 
supports, such as favourable payment terms received by Wanadoo from France Télécom, were taken into 
account.48  

5.1.4 Wanadoo�s position on the directory publishing markets 

41. In 2000, France Télécom brought together within Wanadoo its telephone directory publishing 
activities and its activities involving the sale of advertising space in business directories, which had 
previously been divided between its own departments and the Office d�Annonces. These activities brought 
in very considerable revenue and are very profitable activities of the Wanadoo group.49 The benefits 
deriving from the directory publishing business were such as to reinforce the dominant position on the 
market for high-speed internet access, particularly during a period of cyclical downturn and the drying-up 
of the financial resources available for the internet sector.50 

                                                      
40  See Case 322/81 Michelin, cited in footnote 6, paragraph 59. 
41  The Wanadoo decision, paragraph 229. 
42  Idem, 231 � 234. 
43  The ECJ has held that a vertical integration effect could be regarded as one of the factors contributing to a 

dominant position. See Case 27/76 United Brands, cited in footnote 2, paragraphs 70 and 71. 
44  The Wanadoo decision, paragraph 235. 
45  Idem, 237. 
46  Idem, 238. In Michelin, the ECJ considered the question of commercial networks giving direct access to 

consumers and the possibilities of commercial synergies with other elements in the product range of a 
company or of the group to which it belongs as a factor contributing to the establishment of a dominant 
position. See Case 322/81 Michelin, cited in footnote 6, paragraphs 55, 56 and 58. 

47  The Wanadoo decision, paragraph 243. 
48  Idem, 244-246. 
49  Idem, 247. 
50  Idem, 252. 
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5.1.5 Conclusion 

1. A dominant position may derive from a combination of several factors which, taken separately, are 
not necessarily determinative.51 In this case the Commission considered that the market shares held by 
Wanadoo since the beginning of 2001, the multiple effects of the link-up with the France Télécom 
group and the position held by the Wanadoo group on the directories market were, taken together, 
liable to give Wanadoo a dominant position on the French market for high-speed internet access for 
residential customers. 

5.2. Astra Zeneca case52 

42. In June 2005, the European Commission adopted a decision finding that the Anglo-Swedish 
group AstraZeneca (�AZ�) abused its dominant position by misusing the patent system and the procedures 
for marketing pharmaceuticals to block or delay market entry for generic competitors to its ulcer drug 
Losec. The Commission imposed on AZ a fine of �60 million. From 1993 to 2000 AZ infringed EC and 
EEA competition rules by blocking or delaying market access for generic versions of Losec and preventing 
parallel imports of Losec. AZ did this, inter alia, by: 

• giving misleading information to several national patent offices in the EEA resulting in AZ 
gaining extended patent protection for Losec. In this specific case, the patent offices 
essentially relied on information supplied by AZ and they were not obliged � as in normal 
patent assessments � to consider whether the products were innovative.  

• misusing rules and procedures applied by the national medicines agencies which issue 
market authorisations for medicines by selectively deregistering the market authorisations 
for Losec capsules in 3 EEA Member States with the intent of blocking or delaying entry by 
generic firms and parallel traders. At the time, generic products could only be marketed and 
parallel importers only obtain import licenses if there was an existing reference market 
authorisation for the original corresponding product (Losec).  

5.2.1 Assessment of AZ�s dominant position 

43. At the outset of its assessment, the Commission, by reference to the United Brands judgment, 
rejected AZ�s contention that its investments in R&D and product promotions are clear indicators of the 
lack of its dominance. The Commission stressed that dominance does not imply the absence of any 
competitive constraint. In particular, in dynamic markets, such as the pharmaceutical sector, where 
innovation plays an important role, dominance can not be limited to situations where the dominant 
company would simply refrain from investing in R&D. In such markets, a dominant company has to invest 
regularly if it wants to preserve its market position. The mere fact that a company invests in promotion and 
R&D does not by itself rule out dominance. 

44. In this case too the Commission examined a combination of elements which taken together 
showed that AZ held a dominant market position. Due to fact that in this case there were several relevant 
geographic markets, the Commission assessed AZ�s market position with reference to each of the market�s 
specific factors.53  

                                                      
51  See Case 27/76 United Brands, cited in footnote 2, paragraph 66. 
52  The European Commission�s decision COMP/37.507 from 15.06.2005. The English version available at 

http://ec.europa.eu/comm/competition/antitrust/cases/decisions/37507/prov_version.pdf (hereinafter: �the 
AZ decision�). See also the Press Release IP/05/737, dated 15.06.2005. 

53  Idem, from paragraph 567 on. 
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5.2.2 Relevance of market shares 

45. The Commission pointed out that, according to the case law of the ECJ,54 the market shares of the 
allegedly dominant undertaking in absolute terms as well as in relative terms (i.e. in comparison with the 
market shares of its main competitors) are a very important parameter.55 The country by country analyses 
conducted in this case showed that AZ maintained at least high market shares over the entire relevant 
period in the countries concerned.56  

5.2.3 AZ�s technology and regulatory rights as barriers to entry and constraints on its competitors 

46. A factor considered as a very important one in this case related to AZ�s technology in the form of 
intellectual property and other rights delivered from pharmaceutical law. The Commission made a 
reference to an OECD study57 which provided evidence to the effect that, generally speaking, intellectual 
property rights are relatively more important in the pharmaceutical industry than in many other sectors. 
According to this report, those IP rights also result in barriers to entry into the pharmaceutical sector. In 
particular, until the expiry of data exclusivity, applications for market authorisation need to rely on costly 
and lengthy preclinical and clinical trials. In addition, national market authorisation and price approval 
rules and bodies, which entail costs and often long delays, in a large number of OECD countries constitute 
additional barriers to entry.58 

47. It was found in this case that AZ, as the pioneer inventor and holder of the key technology, has 
been able to act as a �gatekeeper� and to extend, legally or de facto, the period of protection of its 
technology, thereby strengthening or at least maintaining its position on the market. AZ has put pressure on 
its research based competitors through patent litigation in several countries. Moreover, it was able to 
determine the conditions of competitors� access to the market if a settlement has been reached in a legal 
dispute. It was able, through its patents, to put pressure on and raise the costs of its smaller competitors.59 
AZ also enjoyed so-called data exclusivity, a form of regulatory protection that during its term prevents the 
issuing of market authorisations in respect of generic products. By deregistering or varying its marketing 
authorizations AZ was able to hinder or attempt to hinder generic authorisations of its competitors.60 

48. The existing parallel trade in Losec was considered not to have detracted from the relative 
strength of the position of AZ�s technology on the market in the import countries, since parallel traders 
sold, in fact, repackaged and/or relabelled AZ�s product.61 

5.2.4 Advantages related to incumbency 

49. Beyond the rights related to its pioneer technology, AZ enjoyed significant competitive 
advantages as incumbent on the market. According to the OECD study,62 the experience of the market and 
domestic status constitute very significant advantages. The Commission also found that an often strong 
component of inertia in doctors� prescribing behaviour, as well as brand loyalty, confers an additional 

                                                      
54  e.g. Case 62/86 AKZO, cited in footnote 13, Case 85/76 Hoffmann-La Roche, cited in footnote 2. 
55  The AZ Decision, paragraph 515. 
56  e.g. 80-90% in Belgium, around 75% in Denmark. See Idem, from 567 on. 
57  S. Jacobzone, Pharmaceutical Policies in OECD Countries: Reconciling Social and Industrial Goals 

[Labour Market and Social Policy � Occasional Papers No. 40], DEELSA/ELSA/WD(2000)1. Available at 
http://www.olis.oecd.org/OLIS/2000DOC.NSF/LINKTO/DEELSA-ELSA-WD(2000)1  

58  The AZ Decision, paragraph 518. 
59  Idem, 520 � 523. 
60  Idem, 527. 
61  Idem, 529. 
62  See footnote 61. 



DAF/COMP/WP3/WD(2006)30 

 14

advantage on the first mover into a relevant market. Several documents found at AZ�s premises (e.g. a 
company strategy document) confirmed that the strength and reputation of the Losec trademark and image, 
as well as Losec�s first-mover advantage, were considered as competitive strengths by the company itself.63  

5.2.5 Relevance of price as a competition parameter in the pharmaceutical sector 

50. The fact that AZ has been able to maintain higher prices than its competitors was considered as 
an evidence of its market power. First, the higher prices reflected greater (compared to AZ�s competitors) 
bargaining power vis-à-vis the national authorities to extract higher prices for AZ�s products, and thus 
greater market power. Second, to the extent that the price differences between AZ�s products and those of 
its competitors resulted from AZ�s ability to charge a price premium above the reimbursement level for the 
products, it also reflected AZ�s relatively greater competitive strength on the market. AZ accepted that it is 
common in pharmaceutical markets for the first entrant in a specific category to maintain a �price 
premium� over later entrants. Thus, such a pricing power is further advantage related to incumbency in the 
pharmaceutical sector.64 

5.2.6 Relevance of monopsony buyers and price regulation in the pharmaceutical prescription markets 

51. The Commission rejected AZ�s argument that the presence of monopsony buyers and price 
regulation in pharmaceutical markets deprive pharmaceutical companies of the ability to either determine 
their prices or exercise market power in respect of price. In fact, the influence on pricing exercised by the 
health systems confers more power on pharmaceutical companies compared to a situation where the final 
consumer would bear the full cost of the medicines. This is due to the very inelastic demand which existed 
at the time of the assessment within the EEA pharmaceutical markets. The inelasticity of demand mainly 
derived from two factors. First, the consumer was fully or to a large extent insured against the costs of 
his/her medicines by the health system. Second, the key decision-maker in most cases � the prescribing 
doctor � did not bear the cost for the medicines.65 Beyond that, a national health system could negotiate a 
price for a medicine, but it couldn�t normally determine the quantity of the medicine that will be bought, as 
the decision was mainly taken by a third party (normally the prescribing doctors and, to a limited extent, 
the final consumer).66 In any event, the fact that a dominant undertaking may make more limited use of 
price as a parameter of competition does not mean that it may not behave to some extent independently of 
its competitors.67 

5.2.7 Relevance of R&D, promotion, financial strength and resources 

52. The Commission rejected AZ�s argument that dominance in pharmaceutical markets can be 
reflected in reduced R&D efforts. The maintenance of dominance is necessary linked to the development 
of new generations of medicines (or improved versions of existing medicines) which enable the dominant 
company to maintain its lead.68 

53. The fact that AZ had to invest in promotion activities relative to its sales less than later entrants to 
the market, was held as further evidence of AZ�s dominance in this case, as well as of the advantages 
linked to incumbency in the pharmaceutical sector.69 

                                                      
63  The AZ Decision, paragraph 542. 
64  Idem, 544 � 548. 
65  Idem, 553 � 554. 
66  Idem, 558. 
67  Idem, 561. 
68  Idem, 562. 
69  Idem, 563. 
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54. The pharmaceutical industry is characterised by very high R&D and marketing costs, which 
constitute further barriers to entry. Therefore, it was relevant to the assessment of AZ�s dominance to 
compare AZ�s financial strength, resources and specialisation in the pharmaceutical sector with those of its 
two main research competitors. The comparison revealed AZ�s superiority on the relevant market in terms 
of a number of parameters, such as the annual turnover, total assets, after tax earnings, R&D and marketing 
resources.70 

                                                      
70  Idem, 565 � 566. 


