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1.  Competition and environment policies as part of EU�s Lisbon Strategy 

1. European Community law provides that environmental considerations must be integrated into all 
other Community policies.1 This includes also the EU competition policy. In their turn, EU Member States 
and the industry have to respect competition law in putting in place environmental initiatives. They should 
not establish forms of collaboration, rules or practices that would constitute unjustified obstacles to 
competition.2 

2. Both the competition policy and the environment policy are part of the European Union 
economic and social reform process started in Lisbon in 2000 (so called Lisbon strategy), which highlights 
an upturn in growth as the central policy objective, striving to improve the competitiveness of the 
European model while maintaining prosperity, employment, cohesion and environmental protection. 

3. A healthy environment is essential to long term prosperity and quality of life and at the same time 
economic growth is important to the European citizens. Therefore, it is an objective to decouple 
environmental impacts and degradation from economic growth. Hence, business must operate in a more 
eco-efficient way and produce the same or more products with less input and less waste. The Sixth Action 
Programme for the Environment, adopted in July 2002, sets out the priorities for the European Community 
up to 2010 in more concrete terms. Four areas are highlighted for urgent action: climate change, nature and 
biodiversity, environment and health and the management of natural resources and waste. 

4. At the heart of the Lisbon strategy is also recognition that it is markets that generate growth. A 
competitive and open market provides best guarantee for companies to increase their efficiency and 
innovative potential. Vigorous competition is thus a key driver for competitiveness and economic growth. 
Strong competition, encouraged and protected by the EU competition policy, is therefore rightly regarded 
as instrumental for achieving the competitiveness objective of EU�s Lisbon strategy. 

5. Hence, the starting point for identifying issues of competition in the environment protection is 
that competition and environment policies should be implemented in a mutually reinforcing way in order to 
best contribute to the Lisbon strategy goals. The European Commission�s aim is accordingly to ensure that 
the markets are open and that competition takes place within a framework that maintains high levels of 
environmental protection. 

2.  Competition advocacy and screening of regulatory initiatives 

6. In the competition policy field the fundamental goal of the European Commission is to create a 
climate in which anti-competitive behaviour is prevented at source. That means not just enforcing the rules, 
but also advocating competition policy principles. The European Commission competition advocacy 
activities aim at influencing regulatory processes both at EU and national level to ensure better and pro-
competitive regulations. The Commission has always been an active competition advocate and more 
systematically since the summer of 2005 it has been systematically testing at European level the impact of 
new legislative proposals on competition. The revised Impact Assessment Guidelines for new EU 
legislation, adopted in June 2005, include for the first time an explicit competition test: legislative 
proposals which potentially affect competition in the EU internal market will be examined with a view to 
making them more conducive to competition. The focus is not on preventing legislation but on actively 
promoting less restrictive alternatives wherever they are feasible. The European Commission Directorate-

                                                      
1  Article 6 of the Treaty establishing the European Community (�the Treaty�) 
2  See for reference Articles 10 and 81-86 of the Treaty. 
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General for Competition is actively participating in the Impact Assessment proves and is offering guidance 
for other Directorates-General3. 

7. The Impact Assessment Guidelines assesses in general three critical effects of new legislation: 
economic, social and environmental. Assessment of competition impacts belongs to the assessment of 
economic impacts. In the field of legislation competition impacts are compared with other impacts � such 
as environmental impacts � and there are naturally trade offs to be made. But the overall result of the 
regulatory impact assessment should always be that the proposal furthers the Lisbon strategy objectives of 
growth and jobs. 

8. The aim of the competition test in the Regulatory Impact Assessment is to avoid that the 
regulatory measures proposed bring unnecessary and disproportionate restrictions of competition. 
Moreover, both the regulatory framework itself and the way it is enforced in practice must create an 
environment which not only allows cross-border competition to happen, but which induces it to flourish. 

9. Further to the Competition Impact Assessment, the competition advocacy within the European 
institutions takes many other forms, including for instance the participation of the Directorate-General for 
Competition in the preparation of other Directorate Generals� regulation proposals within the Commission, 
public consultations, reports on the state of competition and promotion of best practices. Following the 
introduction of the new Impact Assessment Guidelines, the Commission Directorate General for 
Competition will become involved at a very early stage in the various regulation proposals that have a 
competition impact. Early involvement helps to ensure that the Commission is actively promoting less 
restrictive alternatives wherever they are feasible. 

10. For example, since 2003, the Directorate-General for Competition has scrutinised from a 
competition point of view and contributed to the Commission�s proposal for a Regulation concerning the 
Registration, Evaluation, Authorisation and Restriction of Chemicals (�REACH�)4 and its follow-up in the 
legislative process. REACH provides for inter alia mandatory registration of chemical substances reaching 
certain volume thresholds and stipulates a wider cooperation between industry players in view of the 
registration of chemical substances which already exist today. In this context, Competition DG�s activity 
has focused on ensuring that REACH and its implementation will not lead to distortions of competition. 
Today, REACH is still in the legislative adoption process.5 

11. As well as building competition testing into European regulations� impact assessment, the 
Commission is also encouraging the EU Member States to review national regulation that may stand in the 
way of competition. Legislation screening initiatives of competition agencies are not always successful; 
restrictions are sometimes introduced further downstream in the legislative process. Bearing this in mind, 
the Commission Directorate-General for Competition and the Member State competition authorities are 
spreading competition culture among European and national legislators by raising their awareness of 
competition issues, going beyond the individual proposals at stake. 

                                                      
3  The Directorate-General for Competition has issued a guide to competition screening, which is available at 

the Commission competition web-site: 
 http://europa.eu.int/comm/competition/publications/advocacy/legis_test.pdf  

4  COM (2003) 644 final. 
5  Therefore, at this stage, no further details can be given. 
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3.  Integration of environmental objectives in State aid policy 

12. The EC Treaty stipulates that environmental protection requirements must be integrated in the 
implementation of the European Community policies in particular with a view to promote sustainable 
development. The primary way in which competition policy can directly contribute to this development is 
through State aid policy. 

13. The purpose of EU State aid control is to maintain a level playing field for all undertakings active 
in the Single European Market, no matter in which Member State they are established. Therefore, 
according to the EC Treaty, State aid is, in principle, prohibited in the European Union. However, if a 
measure does not distort intra-community competition and trade to an extent contrary to the common 
interest, it may be authorised if it fulfils clearly defined objectives of common interest. Moreover, State aid 
measures can sometimes be effective in achieving these objectives e.g. if they correct market failures and 
thereby improve the functioning of markets. The State Aid Action Plan6 which was adopted by the 
European Commission in 2005 aims to facilitate a re-orientation of State aid towards measures, which are 
better targeted at the horizontal objectives and underlying market failures. To achieve that, the State Aid 
Action Plan reinforces the application of a refined economic analysis in the EU environmental policy. 

14. In the absence of regulation, a polluting company does not automatically have to bear the cost of 
its pollution and since the action of one individual imposes a cost on others a market failure (negative 
externalities) is considered to exist in the field of environment. As regards the link between State aid and 
environmental policy it is important to note first, that in many cases environmental regulation does not 
interact with EU State aid control and second, where such an interaction is present State aid policy is used 
actively to promote environmental protection. In assessing whether an aid measure can be accepted, the 
Commission balances the positive impact of the aid measure (reaching an objective of common interest) 
against its potentially negative side effects (distortions of trade and competition). 

3.1 When does environmental regulation constitute State aid 

15. In the context of the EC Treaty, a large part of the environmental regulation is not considered to 
contain a State aid element. A measure is only considered to be State aid if it, among other things, is 
favouring certain undertakings by reducing their normal costs with State resources7. This implies that 
regulations applying in general to all undertakings without exception are normally outside the scope of the 
EC State aid rules. However, if certain undertakings in a Member State are exonerated from e.g. an 
environmental tax, the amount of tax they save is considered to be State aid, unless the exoneration is 
harmonised throughout the EU.  

16. Moreover, in many cases the most appropriate instrument to achieve a specific environmental 
objective is through a general regulation prohibiting pollution or setting standards for the level of 
pollution. Thus, a large part of the environmental regulation in the European Union consists of minimum 
standards in a number of areas. Member States may choose to adopt even stricter mandatory standards in 
their own country. 

                                                      
6  STATE AID ACTION PLAN: Less and better targeted state aid: a roadmap for state aid reform 2005�2009 

COM(2005) 107 final 
7  In Article 87(1) of the Treaty establishing the European Community measure is a State aid if it fulfils all 

the following four criteria: 
�  Transfer of state resources 
�  Advantage for the undertaking 
�  Selectivity 
�  Distortion to competition and effect on trade between Member States 
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17. Clearly, the fact that a new measure is general, does not exclude a possible effect on competition 
because the burden of the regulation may be different for different undertakings. Furthermore, if one 
Member State has higher mandatory standards than the rest of the EU, this may influence competition 
between Member States. However, such effects are not covered by State aid control unless exonerations 
are granted and hence, there is no conflict between generally applicable environmental regulation and state 
aid policy.  

3.2  EU Guidelines on State aid for environmental protection 

18. On the other hand, the European Commission controls the type of measures which provide 
exonerations or direct financial support to certain undertakings. Due to the presence of the market failure, 
the Commission recognises that State aid measures can be an effective tool to achieve higher 
environmental protection. Therefore, such aid may be allowed despite the general prohibition of State aid 
in the European Union. However, State aid should only be used when it is an appropriate instrument to 
reach the objective that is, when it creates incentives which will lead to an improvement of the level of 
environmental protection, which would not occur without the aid. Furthermore, the aid must be 
proportionate to the objective and distort competition to the least possible extent.  

19. To provide clarity and legal certainty to Member States as regards the legality of measures that 
do contain State aid, the European Commission has adopted Community Guidelines on State aid for 
Environmental Protection8.  

20. The Guidelines built on three important principles, in particular: the polluters pays� principle, the 
principle of internalisation of costs and the principle that the State aid must have an incentive effect.  

3.2.1 The polluter pays� principle and internalisation of costs 

21. In Article 174 of the EC Treaty it is stated that �Community policy on the environment � shall 
be based on the precautionary principle and on the principles that preventive action should be taken, that 
environmental damage should as a priority be rectified at source and that the polluter should pay.� 

22. The polluter pays� principle implies that costs of measures to deal with pollution shall be borne 
by the polluter who causes the pollution. This implies that the cost of pollution shall be internalised, i.e. all 
costs associated with the protection of the environment shall be included in firms' production costs and 
ideally be reflected in the price the consumers pay for the final product. Since State aid lowers the costs of 
production, there is a risk that aid may run counter to the "polluter-pays" principle and State aid may even 
increase pollution in the long term due to the lack of internalisation of the cost to the environment. This 
might be the case, for example, where aid is designed merely to facilitate compliance with mandatory 
Community standards. Therefore the choice of acceptable State aid measures in the Guidelines are 
carefully chosen to avoid conflicts with the polluters pays� principle. An aid may for example be accepted 
if new national standards are more stringent than the applicable Community standards or if national 
standards are introduced in the absence of Community rules, with the result that firms in the Member State 
concerned temporarily lose competitiveness at international level. 

3.2.2 The Incentive effect providing an additional positive effect on the environment 

23. Closely linked to the polluters pays� principle is the prerequisite of an incentive effect. State aid 
distorts or threatens to distort competition in the European Union, per definition, and therefore State aid 
must have a positive effect on the level of environmental protection to be acceptable. In other words, an 

                                                      
8  Official Journal C 37, 03.02.2001, pages 3-15 
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investment that would have taken place without State aid shall not be supported. For instance, since 
undertakings must comply with Community standards, aid to meet mandatory standards does not trigger 
the investment, i.e. the aid has no incentive effect.  

24. On the contrary aid may provide an incentive to go beyond the Community standards or it may 
give Member States the possibility to adopt standards that are stricter than Community standards without 
harming the relative competitiveness of the country. Therefore, aid to go beyond the Community standard 
or aid to meet stricter national standards are allowed in the EU. Moreover, the aid is calculated on the basis 
of eligible costs that are confined strictly to the cost of the extra investment necessary to meet the 
environmental objectives. Costs related to capacity increase or gains in terms of lower operating costs must 
be subtracted to arrive at the true �extra costs�. For the calculation of the �extra costs� it is preferable to 
compare the investment with a reference investment which exactly meets the mandatory standards. 
Admittedly, this calculation can be difficult to make in practice, but the limitation to only aid the �extra 
cost� ensures an incentive effect and that the undertaking is not overcompensated. The latter could lead to a 
violation of the polluter pays� principle.  

3.2.3 Focus on Community objectives 

25. The Guidelines also focus on certain measures that are key priorities in the EU environmental 
policy. More efficient use of energy and better use of natural resources can all help to reduce harmful 
emissions and the EU has set itself the indicative target of producing 12% of energy and 21% of electricity 
from renewable energy sources by 2010. In the current Guidelines State aid is, for instance, accepted for 
energy savings, the use of combined heat and power plants, renewable resources and waste management. 
The aid can both cover part of the extra investment costs and the extra operating costs that are a direct 
consequence of the more environmentally friendly production. 

26. However, the fact that a type of measure is not included in the Guidelines does not exclude the 
possibility that State aid may be granted. The European Commission has approved a number of cases 
directly on the basis of the EC Treaty, because these cases were considered to contribute considerably to 
the level of environmental protection. For example the Commission has authorised an aid to construct 
pipelines to transport propylene between the Netherlands and Germany. The pipelines result in less 
pollution and more safety than road transport as well as less traffic congestion.  

3.2.4 The burden of regulation and the need for incentives are higher for SMEs  

27. The environmental guidelines entail more generous rules for SMEs than for large companies. 
This approach reflects the fact that the burden of regulation is considered to be higher on SMEs. 
Furthermore, the relative importance of the cost for SMEs to improve on standards is also considered to be 
higher, and therefore Member States may cover a larger part of the extra costs for SMEs to provide a 
sufficient incentive to trigger the investment in more sustainable production.  

3.3  State aid policy reinforces environmental policy 

28. In 2005 25% of all State aid9 granted by Member States in the European Union had the objective 
to improve environmental protection. The State aid rules are designed to reinforce environmental policy 
and environmental policy must respect state aid rules. Therefore, to the question if there is an inevitable 
conflict between the objectives of environmental policy and those of competition, in the field of EU state 
aid policy, the answer is: on the contrary.   

                                                      
9  All State aid, except State aid to agriculture, fisheries and transport. Source:  State Aid Scoreboard - 

autumn 2005 update - COM(2005)624 final 
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29. The current Guidelines are applicable until 31 December 2007. The European Commission will 
attempt to develop new rules to better meet the challenges and opportunities that sustainable development 
creates, as set out in the Lisbon and Sustainable Development Strategies.  

4.  Antitrust policy and environmental objectives 

4.1  Guidance on application of competition rules to environmental agreements 

30. The Directorate-General for Competition is actively enforcing the EC Treaty competition rules 
also in areas that involve environment issues. As the importance of environment protection has grown 
consistently in Europe, a wide range of new economic activities and markets have emerged in the vanguard 
of various environmental initiatives. These evolving markets have also generated variety of horizontal 
cooperation modes. Guidance was needed to improve clarity and transparency regarding the applicability 
of the prohibition on competition restricting agreements and practices in Article 81 EC. This is why the 
Commission included guidance on approach to environmental agreements into the guidelines that it issued 
in 2001 concerning assessment of the most common types of horizontal cooperation.10 

31. The Commission guidelines on horizontal agreements define environmental agreements as �those 
by which the parties undertake to achieve pollution abatement, as defined in environmental law, or 
environmental objectives, in particular those set out in Article 174 of the Treaty�. The target or the 
measures agreed need to be directly linked to the reduction of a pollutant or a type of waste identified as 
such in relevant regulations. This excludes agreements that trigger pollution abatement as a by-product of 
other measures. 

32. Environmental agreements may set out standards on the environmental performance of products 
or production processes. Other possible categories may include agreements at the same level of trade, 
whereby the parties provide for the common attainment of an environmental target such as recycling or 
certain materials, emission reductions, or the improvement of energy-efficiency. 

4.1.1 What type of agreements fall under Article 81(1)? 

33. The guidelines give first examples on agreements that are not likely to fall within the scope of the 
prohibition of Article 81(1) EC, irrespective of the combined market power of the parties. This may arise if 
no precise obligation is placed upon the parties or if they are loosely committed to contributing to the 
attainment of a sector-wide environmental target. In the latter case the assessment will focus on the 
discretion left to the parties as to the means that are technically and economically available in order to 
attain the environmental objective agreed upon.  

34. Similarly, agreements setting the environmental performance of products or processes that do not 
appreciably affect product and production diversity in the relevant market or whose importance is marginal 
for influencing purchase decisions do not fall under Article 81(1). Finally, agreements which give rise to 
genuine market creation, for instance recycling agreements, will not generally restrict competition, 
provided that and for as long as, the parties would not be capable of conducting the activities in isolation, 
whilst other alternatives and/or competitors do not exist. 

35. On the other hand, environmental agreements come under Article 81(1) by their nature if the 
cooperation does not truly concern environmental objectives, but serves as a tool to engage in a disguised 
cartel, i.e. otherwise prohibited price fixing, output limitation or market allocation, or if the cooperation is 

                                                      
10  See the Commission Notice �Guidelines on the applicability of Article 81 of the EC Treaty to horizontal 

cooperation agreements�, OJ C 3, 6.1.2001, p. 2-30. 



DAF/COMP/WD(2006)21 

 8

used as a means amongst other parts of a broader restrictive agreement which aims at excluding actual or 
potential competitors. 

36. In addition, environmental agreements covering a major share of an industry at national or EC 
level are likely to be caught by Article 81(1) where they appreciably restrict the parties� ability to devise 
the characteristics of their products or the way in which they produce them, thereby granting them 
influence over each other�s production or sales. For instance, if such agreements may phase out or 
significantly affect an important proportion of the parties� sales, those agreements may fall under Article 
81(1) when the parties hold a significant proportion of the market. Same applies to agreements whereby the 
parties allocate individual pollution quotas. Similarly, agreements whereby parties holding significant 
market shares appoint an exclusive provider of collection and/or recycling services for their products, may 
also appreciably restrict competition, provided other actual or realistic potential providers exist. 

4.1.2 Criteria for an exemption from the prohibition 

37. An agreement that comes under Article 81(1) may be exempted provided it:  

•  contributes to improving the production or distribution of products or to promoting technical 
or economic progress and allows consumers a fair share of the resulting benefit (economic 
benefits); 

•  does not impose restrictions which are not indispensable to the attainment of the above 
mentioned objectives; and 

•  does not afford the possibility of eliminating competition in respect of a substantial part of 
the products in question. 

38. Environmental agreements caught by Article 81(1) may attain economic benefits which, either at 
individual or aggregate consumer level, outweigh their negative effects on competition. To fulfil this 
condition, the expected economic benefits must outweigh the costs, such as the effects of lessened 
competition along with compliance costs for economic operators and/or effects on third parties. 

39. The more objectively the economic efficiency of an environmental agreement is demonstrated, 
the more clearly each provision might be deemed indispensable to the attainment of the environmental goal 
within its economic context. An objective evaluation of provisions which might �prima facie� be deemed 
not to be indispensable must be supported with a cost-effectiveness analysis showing that alternative 
means of attaining the expected environmental benefit would be more economically or financially costly, 
under reasonable assumptions. 

40. Whatever the environmental and economic gains and the necessity of the intended provisions, the 
agreement must not eliminate competition. 

4.2  Waste management and recycling 

41. One of the areas where new markets have recently emerged following environment policy 
initiatives is waste management and recycling. 
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42. The Commission has adopted four formal decisions11 in the area of antitrust related to packaging 
waste management systems and has resolved a number of other cases informally. In addition, Commission 
decisions concerning waste management systems have been adopted in the area of State aid.12 

43. Since 2003, the Commission and the EU Member State�s competition authorities have also 
carried out an exchange of information and experiences in the waste management sector, in particular as 
regards three types of waste and the corresponding EC Directives: (i) packaging waste (Packaging 
Directive13); (ii) end-of-life vehicles, also known as �car wrecks� (ELV Directive14) and (iii) waste 
electrical and electronic equipment (WEEE Directive15). The results of this information exchange and 
recent reflection on possible competition concerns in waste management area are incorporated in a paper 
that the Directorate General for Competition has published in September 2005.16 

44. The packaging waste markets in the EU have developed gradually since the mid-1990s. As 
regards ELVs and WEE, the markets in most countries are either in the process of being created or will be 
created in the future. In addition, developments occur at a different pace in different Member States. It is 
also worth bearing in mind that different market conditions are likely to result not only from undertakings� 
actions or from requirements possibly laid down by the competition authorities, but also from different 
legislative/regulatory frameworks in the Member States in implementation of the relevant Community 
Directives. 

45. When analysing these markets the Commission Directorate General for Competition has 
identified three different levels of economic activities which are relevant for competition assessment: (i) 
the organisation of systems/solutions to fulfil the obligations under the respective Directives, (ii) the 
collection, sorting and treatment of waste, and (iii) recovery and sale of secondary material.  

4.2.1 Issues of competition 

46. The Packaging and ELV Directives stipulate that EU Member States shall ensure that collection 
systems are set up to fulfil the environmental obligations. As a result for example in the packaging waste 
management in most Member Sates the obliged companies cooperate in systems of some form in order to 
establish a system for the management of packaging waste and discharge their individual packaging waste 
management obligations. Most of these systems are non-profit legal entities. Shareholders are often the 

                                                      
11  Commission decision of 16 October 2003, ARA, ARGEV, ARO, OJ 2004 L 75/59 (Article 81 EC); 

Commission decision of 17 September 2001, DSD, OJ 2001 L 319/1 (Article 81 EC); Commission 
decision of 15 June, 2001, Eco Emballages, OJ 2001 L 233/37 (Article 81 EC); and Commission decision 
of 20 April 2001, DSD, OJ 2001 L 166/1 (Article 82 EC). 

12  E.g. Commission decision of 30 October 2001, ARN, OJ 2002 L 68/18 (with respect to waste management 
systems for end-of-life vehicles); Commission decision of 16 December 2003, OJ 2004 C 69/23 (approval 
of a Finnish state aid scheme for the disposal of end-of-life vehicles). See also section 3 above. 

13  Directive 94/62/EC of the European Parliament and Council of 20 December 1994 in packaging and 
packaging waste, OJ 1994 L 365/10. This Directive was amended by the Directive 2004/12/EC of the 
European Parliament and Council of 11 February 2004, OJ 2004 L 47/26. 

14  Directive 2000/53/EC of the European Parliament and Council of 18 September 2000 on end-of-life 
vehicles, OJ 2000 L 269/34. 

15  Directive 2002/96/EC the European Parliament and Council of 27 January 2003 on waste electrical and 
electronic equipment (WEEE), OJ 2003 L 37/24. 

16  See the DG Competition Paper Concerning Issues of Competition in Waste Management Systems. 
Published at the DG Competition web-site: 
http://europa.eu.int/comm/competition/antitrust/others/waste.pdf  
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obliged companies. In the case of ELV, various markets are only starting to emerge, but similar 
cooperation systems may arise. Also the WEEE Directive provides that EEE producers may, inter alia, set 
up systems on a collective basis to fulfil their collection treatment, and recovery obligations17. These types 
of cooperation arrangements may give rise to competition concerns.18 

47. Collection/recycling agreements may relate to and have effects on two markets: (i) the market on 
which the parties are active as producers or distributors (spill over effects) and (ii) the markets of 
collection services potentially covering the good in question (in particular effects of bundling demand). 

48. The obliged companies may be competitors in the market for the packaged products or car 
manufacturing/car imports or manufacturing and sales of electrical and electronic equipment, as the case 
may be. The cooperation to fulfil the obligations under the respective waste management directives may 
therefore have spill over effects in the market for those products. In particular, the cooperation at the waste 
level may lead to (i) the development of a common design of the products (or of the packaging) and (iii) 
communality of costs as regards the products through uniform costs of collection and recovery. As regards 
the development of a common design, competitive concerns would appear to be limited. As for the 
communality of costs, the Commission found in the VOTOB case19 that a waste management agreement by 
six tank storage operators that was financed by a fixed fee constituted a restriction of competition since the 
fixed fee harmonised the costs and thus excluded competition on an important price component. In the case 
of packaging, the cost of the collection and recovery normally represents only a small part of the total costs 
of the products. However, there are variations depending on the competition in the market and therefore 
the issue needs to be assessed on a case-by-case basis. For instance, the cost of collecting and recycling 
certain types of WEEE lamps may account for a significant percentage of the retail price of the lamp. Thus, 
a cooperation between large lamp producers in the context of the WEEE Directive may lead to high 
communality of costs, and therefore to the risk of price alignment of such manufacturers� final products. 

49. In the markets of collection services, competition concerns may arise due to effects of bundling 
of demand for collection and sorting services. As a general principle, competition between several waste 
management systems should be possible. If collective systems are created, it is essential to ensure that they 
do not lead to unjustified restrictions of competition on the markets concerned. The bundling of demand 
limits the choice of collection/sorting and recycling companies and they may have only a few systems or, 
in the case of a de facto or de iure monopoly of the system, a single system with which they can enter into 
agreements. 

50. However, in some cases bundling of demand would seem to be the inevitable to create viable 
systems. In the case of household packaging waste collection, for instance, it may only be viable to collect 
such waste with an infrastructure separate of that for other household waste if a sufficient amount of 
household packaging waste can be collected. In the case of commercial packaging waste, there are less 
network economies and it is easier to set up alternative waste collection structures. It would therefore be 
more difficult to justify the setting up of collective, in particular comprehensive systems. The extent of 
market power of the waste management systems for WEEE (which covers several types of machines and 
appliances) will depend on what are the collection and recovery markets found; e.g. would recovery 

                                                      
17  The producers may also opt for an individual solution to fulfil their collection, treatment and recovery 

obligations under the WEEE Directive. 
18  It is important to note in this respect that the fact that the Packaging, EVL and WEEE Directives envisage 

the possibility of systems, including collective systems, does not in itself prejudge their legality under the 
EC competition rules. Collective and comprehensive systems established by economic operators will have 
to be analysed under the EC competition rules, in particular Articles 81 and 82 EC. 

19  VOTOB, see the 22nd Commission Report on Competition Policy [1992], at paras. 177 et seq. 
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markets cover one type of WEEE products or several products. Also the network economies resulting from 
bundling of demand may be different depending on the product: e.g. stronger network economies in case of 
small products sold in high quantities and collected at a large number of premises. 

51. Regarding the ELV sector it is noteworthy that the car wrecks are much bigger, bulkier and 
heavier than packaging waste or most types of WEEE. Car wrecks also contain a number of dangerous 
parts and substances that require particular treatment. Therefore there would not seem to be significant 
network economies in the ELV sector to counter adverse consequences of bundling. Concerns may arise in 
particular concerning large collective ELV collection systems.  

52. In cases where demand is bundled it is essential to ensure that the bundling of demand does not 
lead to unjustified restrictions of competition on the downstream markets (competition between collectors) 
and upstream markets (competition between systems). For instance, in some cases collective systems may 
have a shareholders businesses active in the recycling of secondary materials. There may thus be a danger 
that collective systems privilege contracting with their own shareholder companies for the 
treatment/recycling of the materials. Thus the Commission has found in decisions that it has taken 
concerning packaging waste markets that contracts between a system and the collectors should be of 
limited duration, there should be a transparent, objective and non-discriminatory tender procedure, and the 
system must not prevent access of competitors to the collection infrastructure.  

53. In the decision that the Commission took on 20 April 2001 in the DSD case20, the Commission 
scrutinised long-term exclusive agreements. The assessment showed that taking into account the market 
position of DSD and the duration time of the agreement, access to the market by domestic and foreign 
collectors was significantly obstructed. As a consequence, the tender for new service agreements had to 
start earlier than initially foreseen by DSD, i.e. in 2003 instead of 2007. The new service agreements 
reduced DSD�s costs for the collection and sorting of plastic packaging waste by more than 20%. This case 
indicated that for future collection agreements, one has to take into account elements such as the market 
power of the system, the positive network effects and the necessary investment. In the ARA decision21, the 
Commission accepted a binding contract duration of three years (after these three years, ARA is free to 
terminate contracts). The line taken in these cases is that duration of no more than three years for 
household packaging waste collected for a dominant system is reasonable and economically justified. In 
addition, both DSD and ARA also undertook not to impose exclusivity clauses on their collectors. 

54. One of the specificities of the market for collection and sorting of packaging waste at households 
is that duplication of the existing collection infrastructure is in practice difficult. It would be inconvenient 
for households to use different bins for different collection systems for the same material and 
presumptively this would not be an economically viable solution. Therefore the Commission agreed in the 
DSD22 and ARA decisions with the requirement to share collection infrastructure. The Commission 
imposed as a condition in these decisions that DSD and ARA could not prevent their collectors from 
opening their facilities for competitors of DSD or ARA.  

55. The marketing of secondary material by the collectors should also be as free as possible while 
making sure that materials will find an appropriate reprocessing channel. Collected and stored packaging 
material can indeed be used as a secondary raw material for various new products. 

                                                      
20  Commission decision of 20 April 2001, DSD, OJ 2001 L 166/1 (Article 82 EC) 
21  Commission decision of 16 October 2003, ARA, ARGEV, ARO, OJ 2004 L 75/59 (Article 81 EC) 
22  Commission decision of 17 September 2001, DSD, OJ 2001 L 319/1 (Article 81 EC) 
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56. As for the relationship between the system and the obliged companies the Commission 
considers, as a general rule, that collective systems should apply objective, transparent and non-
discriminatory conditions as regards membership criteria and with regard to fees levied by the system. The 
DSD case demonstrates these principles. The payment provisions of DSD�s licence agreements required 
the obliged companies to pay for all their packaging placed on the German market with the Green Dot 
trademark, irrespective of whether DSD actually provided its service to them or not. The Commission 
followed the principle �no service, no fee� and adopted a decision under Article 82 EC, according to which 
DSD�s fees must be related to the service actually provided.  

57. Some systems require that the participants transfer all of their obligations to the system, i.e. the 
members may either contract for all of their packaging or for nothing. The effect of such a rule is to deny 
alternative systems the possibility to compete for the collection services. At the same time, the rule may 
prevent undertakings from choosing the most cost-effective �mix� of options. In 1998 and 2000, the 
Commission accepted under Article 81(3) EC the all or nothing rule in a number of cases given that the 
operation of the rule was necessary to encourage vital investment in the UK�s collection and recycling 
infrastructure. The rule can not, however, be exempted when it becomes evident that further substantial 
investment in waste collection infrastructure is no longer necessary to fulfil the obligations under the 
Directives and/or the rule may no longer be regarded as an effective means of securing new investment. 

4.2.2 Competition policy objectives in the field of waste management 

58. On the basis of the analysis of possible competition issues in the waste management sector, the 
European Commission Directorate General has identified the following main EU competition policy 
objectives in this field that can be summarised as follows: 

•  Preventing anti-competitive practices such as e.g. market sharing, price fixing and the 
exchange of sensitive information. 

•  Ensuring choice between several waste management systems for the companies obligated 
under national legislation to recycle their waste. 

•  Avoiding exclusive arrangements of all kinds without solid and convincing economic 
justification thus allowing for increased competition and lower prices. 

59. In the initiatives following these objectives, we bear in mind that in the waste management area 
competition policy is closely intertwined with environmental goals. On the one hand, efficient waste 
management policy relies on functioning markets and, therefore, competition policy can contribute to 
better environmental policy. On the other hand, adopting efficient, market-based instruments to achieve 
environmental objectives also ensures that competition problems, once a waste management scheme is in 
place, are reduced to minimum. It is therefore fundamental to clearly identify the environmental goals 
behind the Directives and determine the most efficient market instruments capable of achieving those 
goals.  

60. For example, while the �free take-back� and �producer responsibility� principles under the EVL 
and WEEE Directives aim at supporting the achievement of the environmental goals provided for in the 
Directives, they may also result in distortions of competition. It should be ensured that the most effective 
solution both from the environment and competition perspective is chosen to implement the directives. 
�Free take-back� or �producer responsibility� may be conducive to but may not be strictly necessary for 
the achievement of recycling targets and may be disproportionately restricting competition. In particular, 
non-manufacturers of cars should not be foreclosed as collection and dismantling companies on the market 
for ELVs. 


