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INTRODUCTION 

1. Obtaining access to essential infrastructure or input often is a key element of obtaining entry to 
the market. Incumbents controlling such infrastructures generally have few incentives to provide fair and 
non-discriminatory access to competitors. Indeed, providing access to their infrastructures to a new entrant 
will in most cases imply loss of market share and revenues in the downstream markets. 

2. Since the early 1990�s the European Commission has dealt with complainants under EC 
competition law from firms which have sought third party access (TPA) to physical property or intellectual 
property by claiming that this property constitutes an essential facility. The Community courts have never 
recognised any specific doctrine on essential facilities. They have, however, assessed in a number of cases 
whether the refusal to supply a good or service or the refusal to grant access to a certain input could 
constitute an abuse of a dominant position under Article 82 of the EC Treaty. Therefore the question 
whether access to certain infrastructure or input should be granted concerns the application of Article 82 
and an obligation to allow access can only be imposed if a refusal fulfils all the conditions of this 
provision.  

3. Although a refusal to supply is sometimes used for other purposes too1, it can often be 
categorized as an exclusionary abuse. A dominant company may deny a buyer access to an input in order 
to exclude that buyer from participating in an economic activity (vertical foreclosure). Although the 
excluded buyer could be only a customer, typically competition problems arise when the excluded buyer is 
also a rival to the dominant company in the economic activity for which the input is needed. This type of 
exclusions may cover a board range of practices, among which is a refusal to grant access to an essential 
facility or a network. The dominant company prevents the requesting or terminated party from getting 
access to an input [or facility]. As a result, this undertaking is either driven out of the market, marginalised 
or prevented from entering the market.  

4. Any obligation to supply pursuant to Article 82 � whether it concerns a so-called de novo refusal 
to supply or a termination of an existing supply relationship - can be established only after a very close 
scrutiny of the factual and economic context; the factors which go to demonstrate that an undertaking�s 
conduct in refusing to supply is abusive are highly dependent on the specific economic and regulatory 
context in which the case arises. 

5. The main purpose of forcing companies to supply is to improve the competitive situation in the 
downstream market. But enforcement policy towards refusal to supply has to take into account both the 
effect of having more short-run competition and the possible long-run effects on investment incentives.2 

6. According to the approach proposed in the Commission�s recently published Discussion Paper a 
refusal to supply that consists of a termination of an existing supply relation must, have a likely 
anticompetitive effect on the market which is detrimental to consumer welfare.3 

                                                      
1  See examples in the DG Competition discussion paper on the application of Article 82 of the Treaty to exclusionary abuses, December 2005, paragraph 208. 

2  DG Competition discussion paper on the application of Article 82 of the Treaty to exclusionary abuses, paragraph 213. 
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7. For de novo refusals to supply, the Discussion Paper proposes to apply the case law developed by 
the European Court of Justice which is reflected in the Bronner judgement (see below).  

The Bronner case-law 

8. The most important guidance on EC Courts approach to essential facilities is found in the 
judgements in the Magill case4 and in the Bronner case5, both of which show that the EC Courts pursue a 
very restrictive course in finding an abuse in this type of cases. The Magill case concerns a specific 
situation involving intellectual property right issues and a new product with separate demand6. As the 
purpose of this roundtable is to discuss on access to essential transportation structure, the Magill case is not 
described in any further detail in this paper. 

9. The refusal of access issues that occur under competition law are generally assessed on the basis 
of the principles set by the European Court of Justice (ECJ) in the Bronner case. This case concerned 
litigation in which Oscar Bronner, the publisher of the daily �Der Standard�, sought (against payment of a 
remuneration) access to the only existing nation-wide newspaper home-delivery scheme operated by its 
competitor Mediaprint. The Oberlandesgericht Wien (Higher Regional Court, Vienna, Austria), in its 
capacity as the court of first instance in competition matters, referred to the ECJ for preliminary ruling the 
question whether Article 82 was to be interpreted in the sense that Mediaprint�s refusal to make a binding 
offer of access to Bronner constituted an abuse of a dominant position, in the sense of an abusive barring of 
access to the market, also in the light of the circumstances � as Bronner had claimed � that it was not 
possible for him, on account of the small circulation and small number of subscribers of its newspaper to 
build up his own home-delivery scheme for a reasonable cost and operate it profitably, either alone or in 
cooperation with the other undertakings offering daily newspapers on the market. 

10. First, the ECJ underlined that:  

�Although in Commercial Solvents v Commission7  and CBEM8 ..., the Court of Justice held the 
refusal by an undertaking holding a dominant position in a given market to supply an undertaking 
with which it was in competition in a neighbouring market with raw materials (Commercial Solvents 
v Commission, paragraph 25) and services (CBEM, paragraph 26) respectively, which were 
indispensable to carrying on the rival's business, to constitute an abuse, it should be noted, first, that 
the Court did so to the extent that the conduct in question was likely to eliminate all competition 
on the part of that undertaking.� 

11. Secondly, the ECJ underlined that in the Magill case the Court had found that the refusal of an 
IPR holder to grant a licence did not in itself but only in exceptional circumstances constitute an abuse of a 
dominant position:  

                                                                                                                                                                             
3  DG Competition discussion paper on the application of Article 82 of the Treaty to exclusionary abuses, paragraphs 207-210. 

4  Court of First Instance (CFI) judgement in case T-69/89 RTE v Commission [1991] ECR II-485; CFI case T-70/89 BBC v Commission [1991] ECR II-535; CFI case 

T-76/89 ITP v Commission [1991] ECR II-575; confirmed on RTE�s and IPT�s appeal by the European Court of Justice in joined cases C-241/91 P and C-242/91 P 

RTE and IPT v Commission [1995] ECR I-743. 

5  See judgement of the ECJ of 26 November 1998 in Case C-7/97- Oscar Bronner v Mediaprint Zeitungs, European Court Reports [1998] Page I-7791.  

6  Another case in that category is the Case C-418/01 IMS Health GmbH Co. OHG v NDC Health GmbH Co. KG [2004] ECR I-5039. 

7  Joined cases 6-7/73 [1974] Commercial Solvents v Commissions, [1974] ECR 223 

8  Case 311/84 CBEM v CLT and IPB [1985] ECR 3261 (so called Télémarketing case) 
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�in Magill, at paragraphs 49 and 50, the Court held that refusal by the owner of an intellectual 
property right to grant a licence, even if it is the act of an undertaking holding a dominant position, 
cannot in itself constitute abuse of a dominant position, but that the exercise of an exclusive right by 
the proprietor may, in exceptional circumstances, involve an abuse.  

In Magill, the Court found such exceptional circumstances in the fact that the refusal in question 
concerned a product (information on the weekly schedules of certain television channels) the supply 
of which was indispensable for carrying on the business in question (the publishing of a general 
television guide), in that, without that information, the person wishing to produce such a guide would 
find it impossible to publish it and offer it for sale (paragraph 53), the fact that such refusal prevented 
the appearance of a new product for which there was a potential consumer demand (paragraph 54), the 
fact that it was not justified by objective considerations (paragraph 55), and that it was likely to 
exclude all competition in the secondary market of television guides (paragraph 56).� 

12. The ECJ concluded in the Bronner case that, even if the case law on the exercise of IPRs were 
applicable to the exercise of any property right, for the Magill judgement to be effectively relied upon in 
order to plead the existence of an abuse within the meaning of Article 82 EC in a situation such as that 
which formed the subject matter of the preliminary ruling question: 

• The refusal is likely to eliminate all competition on the part of the person requesting access; 

• The refusal is not objectively justified, and 

• The service or input is indispensable to the applicant�s business, for lack of any actual or 
potential substitute. It must be impossible or even unreasonably difficult, for any other party, 
because of technical, legal or even economic obstacles, to create a substitute.9 

13. With regard to most of the transportation infrastructures that are subject to this roundtable, in the 
EU majority of the issues relating to access to the transportation structure have been regulated through 
sector legislation (in particular concerning pipelines, LPG terminals and storage facilities as well as 
railroads).  

14. The line set by the ECJ in the Bronner case is the appropriate framework for assessing essential 
facility arguments in cases that are not dealt with in the sector regulations. However, there has generally 
been only little room for applying essential facility type of assessment under the EC competition law. As 
discussed above, the Bronner judgement has defined strict criteria for imposing access. Particularly the 
indispensability criterion will not be easily fulfilled and thus competition law often cannot be used to 
obtain access. 

Legacy issues 

15. A further category of competition problems relating to access arises from the fact that incumbents 
in the liberalising industries normally enjoy first mover advantages because they have already been active 
in the sector or market before it was liberalised and before other suppliers were given the possibility to 
enter. Competition problems caused by the legacy of incumbents have primarily arisen in relation to the 
following issues: 

• Allocation of scarce resources 

                                                      
9  The same issues arise in the event of a so-called �constructive refusal to supply�, i.e. in situations where the owner of the essential input charges a prohibitive fee for 

access or imposes unreasonable conditions. 
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• Reservation or tying of customers and 

• Favourable treatment of incumbents by EU Member States10. 

The privileged access former monopoly suppliers have to scarce resources such as networks or other 
essential structures has become a competition obstacle in EU in the liberalising network industries. As 
regards attribution of scarce resources after opening up the markets for competition, the relevant 
Community law for the respective sector in general provides that they should be allocated according to the 
principles of non-discrimination, transparency; objectivity and proportionality (see the energy sector 
regulations mentioned below). Liberalisation legislation generally is less explicit, as to whether incumbents 
can keep their existing rights of access to scarce resources. 

16. A further legacy issue is that of tying of customers to incumbents by means of long-term supply 
agreements before liberalisation and running well beyond the date for market opening. This reservation of 
customers has the effect to preserve existing monopoly positions and delaying the arrival of competition. 

17. In the following we summarise the principal access issues that the European Commission and 
courts have dealt with under competition law in three sectors: energy, airports and ports. 

ENERGY SECTOR 

 Sector regulation concerning access 

18. In the energy sector access to both long distance �transmission� networks (large pipes or high 
voltage lines) and more local �distribution� networks (smaller pipes and low voltage lines) is crucial to 
enter into the energy supply market. When such transmission networks cross borders, they are generally 
qualified as �interconnectors�. Both the Gas and the Electricity Directives11 provide for regulated third 
party access (RTPA) (i.e. published tariffs or tariff methodologies approved by the regulators) for all 
transmission and distribution networks12. Similar rules apply to the so called LNG terminals for gas. 

19. New entrants also have to obtain access to the storage of gas in order to be able to supply gas to 
customers. This has lead to the inclusion of a specific provision for negotiated third party access (NTPA) 
to gas storage facilities in the Gas Directive 2003/55/EC13. 

20. In the energy sector scarce transmission capacity is in principle to be allocated on the basis of 
non-discriminatory market-based solutions. Article 6 of Regulation 1228/2003 on cross-border electricity 

                                                      
10  This issue relates to State subsidies and does not fall under issues set to be deal with in 6 February 2006 roundtable. For information, the Commission has dealt with 

favourable treatment issues in various circumstances in the liberalised network industries, for example challenging favourable terms of investments by public 

shareholders or unlimited State guarantees or in a number of cases dealing with pensions. 

11  Directives 2003/55/EC and 2003/54/EC respectively. 

12  See, for instance, Article 18 of Directive 2003/55/EC. The previous Directives (Directives 96/62/EC and 98/30/EC) merely imposed negotiated third party access 

(NTPA) for these networks, but this was generally considered not to be functioning effectively, as highlighted amongst others by a number of antitrust cases. 

13  See Article 19 of Directive 2003/55/EC.  
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exchanges provides, in essence, the choice between explicit auctions14, implicit auctions and market 
integration mechanisms (like the Nordpool integrating the Scandinavian markets). Pro-rata arrangements 
are a priori excluded as they imply �transaction curtailments� or first come first served allocations as they 
lead to a preferential treatment of first movers. In the gas sector, the Common Position of the Council for a 
Regulation concerning conditions for cross-border exchanges provides that the maximum capacity should 
be made available through non-discriminatory and transparent capacity allocation mechanisms (Article 5). 
No reference to market based principles is made in this context. The draft Regulation merely indicates that 
each allocation mechanism should be compatible with the �market mechanisms� for the sale of gas at spot 
markets and trading hubs. 

21. Both the Electricity and Gas Directives and their implementing (draft) regulations contain 
references to the treatment of historic contracts after liberalisation. Downstream customers have been 
traditionally bound by long-term contracts to offset the risks taken upstream, by importing for instance 
large volumes of gas for a long period. Such practices have, however, led to foreclosure and rigidity in the 
market, thereby endangering the liberalisation process. Long-terms contracts will continue to be an 
important part of energy supply and should be maintained as an option for suppliers, provided they do not 
undermine the objectives of liberalisation and competition rules. Priority access rights to an interconnector 
cannot therefore be assigned to contracts breaching the EC competition rules, and existing long-term 
contracts cannot have pre-emption rights when they come up for renewal. 

22. Finally, it should be noted that certain new infrastructure projects, or significant increases to the 
capacity of existing infrastructure, can be exempted from the TPA regime under Article 22 of the Gas 
Directive and Article 7 of the Electricity Cross Border Regulation, provided that they enhance competition 
in energy supply and meet a number of other conditions relating, in particular to the risk level, ownership 
and cost of the project. It is, for instance, difficult to conceive of a case where an exemption could be 
granted to a new piece of infrastructure controlled by a dominant player in one of the markets affected. A 
great likelihood of dominance also reduces the level of risk of the investment for the company, and makes 
an exemption less justifiable from that perspective. The same applies to investments for which the cost 
could be remunerated through general transmission tariffs with minimal impact on consumers. Finally, the 
legal separation of the infrastructure concerned from the system operator aims at ensuring sufficient ring-
fencing of infrastructure activities from network activities of the major transmission system operators 
(TSOs). 

Application of EC competition law 

23. In the energy sector European Commission and courts have dealt with under competition law the 
principal issue of access to the network to ensure the entry of newcomers. The key cases are summarised 
below. In these cases the Bronner case-law was not, however, applied since these cases did not concern the 
only means of accessing the downstream market or the issue was rather on discrimination between 
customers than on foreclosure.  

24. The Commission is also currently carrying out a sector inquiry on electricity and gas15. Among 
other things the inquiry examines barriers to entry: e.g. long-term agreements and access to gas customer 
markets. The inquiry will also look at relations between network operators and their affiliates. 

25. The main legacy issue arising in the electricity and gas sectors is the long-term reservation by 
historic transport contracts of (cross-border) network capacity. These reservations have raised two 
conflicting interests in the first years of the liberalisation process: the objective of the creation of 
                                                      
14  conditions are foreseen in the Regulation 

15  See Commission Press Release of 13 June 2005 IP/05/716 and MEMO/05/203. 
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functioning markets, in particular unfettered access to networks, on the one hand, and the safeguard of the 
financial interest of incumbents which entered into the reservation contracts before liberalisation in order 
to implement long term energy supply contracts, on the other hand. 

26. While the Commission sector inquiry is still ongoing, the initial findings 16 conclude that market 
entry at wholesale level is still limited by the incumbents� control over gas import contracts. Those 
contracts are typically flexible as to volumes, reducing incumbents� incentive to trade gas. Most of the 
contracts are of very long duration, with 15-20 years being typical. Few new entrants have the ability to 
enter into �take or pay�17 obligations of the magnitude or duration which have been normal until now18. 
Also with respect to electricity, it appeared in the initial findings that interconnectors are the key for 
market integration. Long term capacity reservation (so called grand fathering) and inadequate capacity 
rules are barriers to efficient market integration. According to the initial findings incentives to increase 
capacity and reduction of administrative burdens to build new interconnectors are important. Congestion 
between two areas leads to a higher price in the deficit area, reducing consumption and increasing 
generation, and a lower price in the surplus area, increasing consumption and reducing generation. Unless 
more efficient use of revenues is available congestion fees should be ring fenced with a view to using the 
revenues for reinforcing the existing interconnectors19. 

Discriminatory network access 

27. The Marathon cases20 show how discriminatory network access can be detrimental to the 
creation of an integrated internal gas market. The case concerned the refusal by the German companies 
Ruhrgas, Thyssengas and BEB, the Dutch company Gasunie and the French company Gaz de France to 
grant pre-liberalisation access to their gas networks to the Norwegian subsidiary of the US gas producer 
Marathon. Marathon was refused access to ship Norwegian gas through the continental pipelines owned by 
the above-mentioned companies several times during the nineties.  

28. The Commission services considered that the refusal to grant access could be considered 
unilateral abusive behaviour by each of the companies individually, but also as a collective boycott (cartel), 
as the refusals were jointly agreed by the five companies. After withdrawal of the complaint, following a 
commercial settlement between Marathon and the European companies, the Commission took the view 
that it was in the Community interest to continue the investigation. The cases were settled in November 
2001 (Thyssengas, now RWE), April 2003 (Gasunie), July 2003 (BEB) and April 2004 (Gaz de France and 
Ruhrgas), following the acceptance of commitments from the parties on implementation of third party 
access rules going beyond the regulatory requirements applicable at the time.  

29. While the commitments relate to the same issues � such as transparency, balancing, short-term 
trading and congestion management � they reflect the market situation in each country and are not 
therefore identical in all cases. The commitments have lead, for instance, to the introduction of so-called 
Entry/Exit regimes in a number of TSO networks. This means that shippers book capacity at the relevant 
entry and exit points separately (rather than from point-to-point), allowing them to purchase capacity 
                                                      
16  See Energy sector inquiry issues paper of 15 November 2005, which is available at DG Competition web-site: 

http://europa.eu.int/comm/competition/antitrust/others/sector_inquiries/energy/issues_paper15112005.pdf . 

17  Take or pay contracts are a particular kind of long term contract common in the gas industry worldwide. The principal particularity is that buyers who do not "take" 

scheduled quantities are obliged to pay for them anyway and, under most take or pay contracts, buyers have prescribed rights to the untaken gas that has been paid 

for (prepaid gas). 

18  See Energy sector inquiry issues paper, par. 19 and Conclusions par. 2.1. 

19  See Energy sector inquiry issues paper, Conclusion Par. 3.3. 

20  See Commission case COMP/36.246 Marathon/Ruhrgas/GDF et alia. (Commission Press Releases IP/04/573; IP/03/1129; IP/03/547 and IP/01/1641). 
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without the need to be tied into transportation contracts that specify dedicated entry and off-take point 
combinations.  

30. Other interesting cases in this regard were Gazprom/ENI21 and Gazprom/OMV22, involving the 
Russian gas producer Gazprom as well as the Italian oil and gas company ENI and Austrian gas company 
OMV, respectively. In the former, the Commission reached settlements with Gazprom and ENI in which 
ENI undertook, inter alia, to promote an increase of the capacity in its majority-controlled trans-Austria 
Gasleitung (�TAG�) pipeline, which it used to transport Russian gas destined for the Italian market through 
Austria. This expansion has to be completed between 2008 and 2011. ENI also committed to promote an 
improved TPA regime by facilitating the use of the TAG as a transit pipeline, including the introduction of 
one-month transport contracts, an effective congestion management system, the introduction of a 
secondary market and regular publication on the internet of available capacity. In Gazprom/OMV, in turn, 
OMV agreed to contribute to increasing capacity on the TAG pipeline and improve TPA on this pipeline. 
The reasoning for these commitments was not linked to alleged infringements in the transport markets, but 
they were made to compensate for the removal of the exclusivity clauses that ENI and OMV had in their 
contracts with Gazprom. 

31. In 2003, the Commission settled an antitrust investigation involving the incumbent Danish gas 
supplier DONG and the country's main gas producers Shell, A.P Møller and ChevronTexaco, grouped in a 
cooperation called DUC (the case Dong/DUC23). Further to several other commitments, DONG undertook 
to introduce an improved access regime for its off-shore pipelines linking the Danish gas fields with the 
Danish main land in order to facilitate the market entry of the DUC partners and potentially other suppliers 
into Denmark. In this respect, DONG committed in particular to increase the transparency of the system by 
publishing information on available capacity, to allow for short term trading in line with the access regime 
applying to its on-shore pipelines and to introduce interruptible transport contracts. 

Allocation of scarce resources 

32. In 2003, the Commission closed its investigations into the allocation of transport capacity in the 
Dutch electricity interconnectors between the Netherlands and neighbouring Member States in the cases 
Corus Nederland/Nederland24 Pechiney Nederland NV/Nederland25. The complaints concerned the higher 
electricity prices in the Netherlands compared to its neighbouring countries and pointed to a problem of 
congestion in Dutch interconnectors. In the Commission�s view, there was no indication of discrimination 
in the mode of allocating transmission capacity and it rejected the complaints. The specific electricity 
transports concerned by the complaints served the fulfilment of electricity supply contracts signed before 
the adoption of Directive 96/92/EC26 partially liberalising the electricity market in the EU. 

33. The Dutch interconnector issue was, however, referred to the European Court of Justice (ECJ) for 
a preliminary ruling by a Dutch national court in 2002. In the case before the national court, three Dutch 
parties challenged the decision of the Dutch energy regulator (DTe) to grant priority to the historic 
reservations on the Dutch interconnectors. The Dutch court submitted a preliminary question to the 
European Court of Justice (ECJ) concerning the compatibility of the reservations with Community law. In 

                                                      
21  Commission Press Release IP/03/1345, 6.10.2003. 

22  The Commission Press Releases IP/05/195, 17.2.2005 and IP/05/710, 10.6.2005. 

23  See Commission Press Release IP/03/566, 24.4.2003. 

24  See case COMP/E3/38.063, Competition Report 2003, p. 202. 

25  Case COMP/E3/38.201, Competition Report 2003, p. 202. 

26  Directive 96/92/EC of the European Parliament and the Council of 19.12.1996 concerning common rules for the internal market in electricity (OJ L 27, 30.1.1997). 
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a landmark judgment of 7 June 200527 the ECJ held that the grant of preferential access to the cross-border 
electricity transmission network granted by the Dutch regulation and legislation to an undertaking (which 
previously held a monopoly), because of contracts concluded prior to liberalisation of the market, amounts 
to discrimination prohibited by the second EU Electricity Directive: Articles 7 and 16 of this Directive 
require all users of the network � old and new � to be treated equally28. According to ECJ, any other 
interpretation would risk jeopardising the transition from monopolistic and compartmentalised national 
markets to an open and competitive internal energy market. This judgement is expected to considerably 
facilitate market access in the electricity sector. 

34. The ECJ also relied on the fact that Article 24 of the Electricity Directive foresees a special 
procedure whereby Member States could ask the Commission for derogations from the Directive. As the 
Netherlands did not use this possibility, it could not maintain priority access for incumbents.  

35. The Court explicitly rejected the argument that holding priority access as discrimination would 
amount to a violation of the general principles of legitimate expectation and legal certainty29. As regards 
legitimate expectations, the ECJ highlighted that the liberalisation process � and the principle of third party 
access to the networks � had been proposed by the Commission as early as 1989 in a Communication. 
Incumbents could therefore not have �well-founded� expectations that they would enjoy their import 
monopoly forever.  

36. A merger case worth mentioning in this context is EDF/Hidrocantábrico30, in which the main 
competition concern was the scarce commercial capacity of the French-Spanish interconnector which 
created a barrier to electricity imports into Spain and resulted in the isolation of the market to the detriment 
of customers. The Commission�s fear was that once EDF had gained a foothold in Spain with access to 
Hidrocantábrico�s electricity generation capacity, EDF would likely resist any substantial increase in the 
capacity of the interconnector. To eliminate these fears, EDF and the French grid operator committed to 
take all the necessary steps to increase the commercial capacity on the interconnector, fostering thus 
electricity imports into the Spanish wholesale market. 

37. In 2005, the Italian competition authority also opened an investigation under Article 82 EC into 
an alleged exclusionary abuse by ENI of its dominant position for preventing the entry into the Italian gas 
sale market of ENI�s competitors.31 In this case, ENI had previously decided to increase the transport 
capacity of its main gas pipeline from the Algerian border which imports Algerian gas into Italy. ENI 
entered into transport agreements with a number of shippers, which agreed to share the investment in new 
capacity and to start importing gas into Italy as of 2007. Thereafter, ENI refused, however, to pursue 
further the expansion due to concerns over a possible situation of oversupply. Such strategy may have the 
effect of hampering the access of independent operators into the Italian wholesale market for the supply of 
natural gas, which is the major concern examined by the Italian authority.  

                                                      
27  Judgement of the ECJ of 7 June 2005 in case Vereniging voor Energie, Milieu en Water et al. vs Directeur aan de Dienst uitvoering en toezicht energie, Case C-

17/03 (not yet reported in the European Court Reports) 

28  Article 7 imposes this obligation on the network operator and article 16 on the national authorities. 

29  Paragraphs 72 to 88 of the judgment. 

30  Commission Press Release IP/02/438, 19.3.2002. 

31 See Bollettino Autorità Garante della Concorrenza e del Mercato (AGCM) 4/2005 and http://www.autorita.energia.it/inglese/press/segnalazione_050127.htm. 
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AIR TRANSPORT PASSENGER SERVICES 

38. The most important (market) access issue in the area of air transport passenger services concerns 
the limited availability of take-off and landing slots at congested airports. At many European airports the 
demand for slots, particularly during commercially attractive time periods is significantly higher than the 
available capacity.32 Unlike other network industries (such as railways) the access issue is neither linked to 
the existence of a natural monopoly nor to vertical links between airlines or airports. The access problem 
largely results from the fact that at many congested airports the incumbent operators (notably the previous 
national flag carriers) often occupy the majority of slots available, thanks to so-called �grand fathered 
rights� (see below). The Commission�s enforcement experience in the air transport sector, particularly with 
respect to airline alliances and mergers, clearly shows that slots at congested airports represent the most 
important barrier to entry. Scarcity of slots protects incumbent airlines from effective (low-cost carrier) 
competition to the detriment of the air traveller. Suitable slots may thus represent an indispensable input 
for air carriers to enter a market.  

Sector regulation 

39. The allocation of slots at Community airports is governed by Council Regulations 793/2004 and 
95/93.33 New entrants can get slots only if these become available in the �slot pool� (for each coordinated 
period). According to Article 10(7) of the EC Slot Regulation a total of 50% of pool slots shall be allocated 
to new entrants. However there are usually hardly any commercially usable slots available in the slot pools 
of the most congested airports. This results from the fact that the slots allocated prior to the adoption of the 
EC Slot Regulation remain subject to the same rules as before; i.e. incumbents are not deprived of their 
slots as long as they use at least for 80% of them (so-called �grandfather rights�). In practice, this has led to 
a situation that at many congested airports no slots can be acquired, particularly during peak hours. As a 
result, the current administrative system of grandfather rights prevents new competitors entering markets 
linked to a congested airport. As a consequence the benefits of liberalisation are unevenly spread and 
airline competition is distorted at congested community airports.  

Application of EC competition law 

40. Overall it appears that general competition law is not particularly well suited to address the 
fundamental competition obstacles resulting from the scarcity of slots at congested airports.34 Without a 
functioning �market for slots� the only available competition policy remedy to the airport congestion 
problem are slot divestures by incumbent carriers. This remedy however can in practice only be applied 
when investigating an airline alliance or merger case and then only with respect to markets negatively 
affected by the transaction.  

                                                      
32  See for example the study on the use of airport capacity prepared by the Airport Council International, available under: http://www.aci-

europe.org/upload/ACI%20EUROPE%20study%20on%20the%20use%20of%20airport%20capacity%20-%20final.pdf  

33  Regulation (EC) 793/2004 of the European Parliament and of the Council of 21.4.2004 amending Council Regulation (EEC) 95/93 on common rules for the 

allocation of slots at Community airports, OJ L138 of 30.04.2004.  

34  The EC competition rules provide in principle three main instruments to address competition concerns related to congested airports: Article 81, Article 82 and the 

Merger Regulation (ECMR). There are clear limitations in the ability for merger control to address market access issues isolated from a specific airline merger, since 

for example individual slot transactions are unlikely to lead to change of control or in substantial terms to have a significant effect on any relevant slot market. 

Article 81 appears to be only well placed to address explicit market sharing terms written into possible slot trades, but would not be well placed to address the 

general market access issue. Article 82 may apply if a hub carrier is found to be dominant in a �slot market� at an airport. However several difficulties in the 

practical application of Article 82 exist, if the airline is using all its slots. This is primarily because of difficulties in considering such cases as a refusal to supply slots 

at a particular airport.  
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41. The Commission has handled more recently a string of competition cases in the air transport 
sector having the result that take off and landing slots were released to competitors: 

42. In the Lufthansa/bmi alliance case slots were released to a competitor on the Frankfurt-London 
hub-to-hub route. Also in the Lufthansa/Austrian Airline alliance case the carriers agreed to make available 
up to a maximum of 40% of the slots they operate on any given city-pair to any newcomer wishing to 
operate routes between Germany and Austria. This triggered new entries by several carriers on the routes 
in question. In the British Airlines/SN Brussels alliance case the parties undertook to release enough 
landing and take-off slots at Brussels-National for a new entrant to operate three daily services to 
Manchester, in case slots were not available through the normal slot allocation procedure. In the British 
Airways/Iberia alliance case the Commission identified a competition problem at the London and Madrid 
airports as a result of the co-operation agreement and requested corresponding undertakings from the 
parties to release enough landing and take-off slots to allow competitors to effectively compete with the 
alliance parties. A similar approach was taken in the Air France/Alitalia alliance case, where competition 
problems were identified at the Paris, Milan and Rome airports. The parties agreed to surrender up to 42 
pairs of slots per day to create conditions for a total of up to 21 return flights a day on the affected markets. 
In addition the Commission stipulated that the slots should be made available on a preferential basis to the 
competitor operating the highest total number of frequencies on the route, considering that it is more 
effective to add frequencies to an existing service than to start a new service. Also in Air France/KLM the 
Commission imposed that slots should be allocated preferably in block to one single new entrant. In the Air 
France/KLM merger case the parties committed themselves to surrender 47 pairs of slots per day. In this 
case, for the first time, the surrender of slots was for an unlimited duration, compared with six years for the 
alliances, and the slots must be returned to the slot coordinator if they are misused or underused by the new 
entrant, not to the airline partners. In order to encourage market entry, a new operator might also acquire 
so-called grandfather rights over the slots obtained for the Paris-Amsterdam route after a confidential 
period, provided that the new entrant stays on the route for at least three years. The impact of such a 
provision is to increase the value of the slots released, and, thereby, to significantly reduce the risk of lack 
of new entry. A corresponding approach was recently applied by the Commission in the Lufthansa/Swiss 
merger case, where the parties committed themselves to surrender slots at the congested airports of Zurich, 
Frankfurt, Munich, Düsseldorf, Berlin, Vienna, Stockholm and Copenhagen. This created conditions for a 
total of up to 41 roundtrips per day by competing airlines to emerge on the affected routes. Finally also in 
the Eurowings/Lufthansa case the parties committed to surrender slots at the airports of Vienna and 
Stuttgart. 

43. As a consequence of the above described remedies several carriers were able to enter on some of 
the competitively identified markets. However on certain other routes new entry has not so far taken place 
despite the set of slot remedies in place. In any event the existence of slot remedies provides the necessary 
conditions for effective new entry and this alone may already constrain the merging or coordinating 
parties� competitive behaviour. Nevertheless slot remedies in structural air transport cases as described 
above should be considered only as a second best solution to the airport access problem. Firstly, these 
remedies are sometimes accompanied by difficult implementation and monitoring problems, which may 
affect the overall effectiveness of this instrument. Secondly, they are not able to resolve the access problem 
at congested airports in a more general und fundamental way. Remedies imposed in the context of a 
structural airline transaction clearly do not create the same level of market contestability as would be 
provided by a functioning, market principle based slot allocation regime.  

Regulatory avenues to improve access at slot congested airports 

44. None of the above remedies would be necessary if the current administrative slot allocation 
system were to be replaced by a more market-based slot allocation regime. The Commission therefore 
currently explores avenues to move away from the current, administrative system towards a more 
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economic-principles based EC slot allocation regime, involving mechanisms such as auctions or secondary 
trading. The overall purpose of the current review is to move towards greater flexibility in slot allocation 
with recourse to market mechanisms to improve access to air transport markets linked to a congested 
airport.  

45. As a first step in this direction the Commission has commissioned a study exploring the 
feasibility of market oriented slot allocation schemes.35 The prime objective of this study was to look into 
mechanisms that encourage mobility of slots and lead the most efficient use of scarce airport capacity, 
while maintaining effective competition at Community airports. As a second step, in September 2004, the 
Commission published a staff working paper that explored the feasibility of a selected set of market based 
slot allocation mechanisms, such as auctions, secondary trading or the redistribution of x% of 
grandfathered slots. It is expected that the Commission will come up with a new legislative proposal, 
taking up some of these mechanisms in the course of 2006. From a competition policy perspective the 
possible introduction of a market principles based slot allocation regime, which as such is highly 
welcomed, should nevertheless be accompanied by certain safeguards to prevent a further strengthening of 
the slot portfolio of the already dominant incumbent carriers.36  

ACCESS TO PORTS 

46. There is wide diversity as to the ownership, organisation and financing of ports in Europe. The 
majority tends to be publicly owned, with the exception of the UK where several major ports were 
privatised in the 1980�s. As regards market access issues in ports, one should distinguish between access to 
a) the port infrastructure, and b) access to the port services market. There is no sector legislation at 
Community level concerning market access to ports.  

Market access to port infrastructure  

47. As opposed to airports (regulation on the allocation of slots), there is no Community legislation 
regulating market access to port infrastructure. It may be noted that problems of congestion, which are 
typical for many airports, do not arise that often in ports (at least not to the extent that would call for 
legislation). Apart from that, airports and ports have similar features. Like airports, ports are usually 
managed by a port (infrastructure) manager under a long-term concession granted by the State (in some 
cases the infrastructure manager may manage several ports). The infrastructure manager is responsible e.g. 
for the use and financing of the general infrastructure in the port as well as for the allocation of the use of 
specific infrastructure/superstructure to providers of port services, as explained below under point b). As 
regards access to the market of managing the port infrastructure, we have not come across problems of 

                                                      
35  See NERA study: http://europa.eu.int/comm/transport/air/rules/doc/2004_01_24_nera_slot_study.pdf  

36  For example the introduction of slot trading may offer leeway for hub carriers to increase their slot holdings and potentially create or enhance any market power at 

hub airports. This is not unlikely, since incumbent (flag) carriers often enjoy on many extra-EU markets a protected market position flowing from restrictive 

regulatory aviation regimes and hub-carrier advantages. It cannot be excluded that these carriers may use some of the profits generated in a competition-restricted 

environment to cross-subsidize their market behaviour on purely competitive (intra-EU) markets. They might be able to pay higher prices for traded slots than it 

would be possible under perfectly competitive market conditions on all relevant down-stream air transport markets linked to a particular congested airport. In this 

respect it appears crucial that for example the introduction of secondary trading is complemented by some safeguards, such as the prohibition of restrictive terms 

associated with sales and leases of airport slots (such as not to resell a slot to a competitor of the seller). 
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access, which is probably because this market is rather stable as concessions are often granted for very 
long periods of up to 100 years.  

48. One could distinguish a sub-category, which is distinct from the management of the port 
infrastructure, namely access for the use of port infrastructure. The Commission has taken several 
decisions in the past under Article 82 EC in cases of refusal by a ferry port to grant access to the port 
infrastructure37. In some cases, like the port of Rødby, Article 82 was applied in conjunction with Article 
86 EC. It was in the case concerning the port of Holyhead in 1992 when the Commission used for the first 
time the expression �essential facility� (this case was settled, so it never went to a final decision except for 
interim measures). The general principle is that the owner of an infrastructure abuses a dominant position if 
he refuses access to a port and thereby impedes the start up of a new service. In all cases, except for the 
one concerning the port of Roscoff, the port refused access because it had an interest in the incumbent ferry 
operator. In other words, there was a conflict of interest on behalf of the port owner which at the same time 
was the incumbent ferry operator, and hence wanted to exclude a potential competitor from the 
downstream market. Also, the Commission has stated (in the port of Holyhead case) that a company which 
owns and uses an essential facility should not grant its competitors access on terms less favourable than 
those which it gives its own services. In the situations described above, the Commission has used the 
essential facilities arguments and the EC courts� case law on access to certain input, described above, to 
liberalise the market and encourage competition where there had previously been a monopoly. 

49. In the case concerning the port of Holyhead (in Wales), Stena Sealink was the owner and 
operator of the port and ran ferries to and from Ireland. Sea Containers was a company operating ferries 
which wanted to operate a fast ferry service on the central corridor route by lightweight SeaCat catamaran. 
There was a series of negotiations between the two companies but Sealink would not agree to the access 
which Sea Containers wanted. Sea Containers complained to the Commission. However, the parties came 
to an agreement, with Sealink offering access on terms which the Commission considered to be reasonable 
and non-discriminatory, before the Commission had made any order. Nevertheless, the Commission 
adopted a decision with regard to the situation before the agreement, where it held that Sealink was in a 
dominant position as the port authority on the British side of the central corridor and that there was a 
sufficient prima facie case of a pattern of behaviour constituting an abuse under Article 82 to order interim 
measures. In the end, no interim measures were ordered because of the developments which had occurred 
in the meantime. 

50. It is more unlikely that refusal of access situations would arise in respect of cargo ports because 
they would normally not be in a dominant position. It is not, however, excluded that also a cargo port could 
be considered dominant and where Article 82 could be applied, e.g. because of the geographic location of 
the port for a given type of cargo. 

Market access to port services 

51. As opposed to airports (directive on ground handling services), there is no sector regulation for 
the liberalisation of port services. The Commission�s proposal for a directive on access to port services 
market was recently rejected by the European Parliament. This was the second attempt by the Commission 
to achieve market liberalisation in this sector (the first draft was rejected by the European Parliament with 
a narrow majority in November 2003). This proposal dealt with access to port services market and not to 
the infrastructure as such. Various restrictions therefore still exist in the field of port services notably in the 
form of exclusive and special rights. However, even in the absence of a legislative framework, some port 
services, such as cargo-handling have gradually, albeit not entirely, been opened up by market forces. Ports 

                                                      
37  Sealink/B&I Holyhead: Interim measures, [1992] 5 CMLR 255; Sea Containers Ltd/Stena Sealink [1994] OJ L 15/8, [1995] 4 CMLR 84; Irish Continental 

Group/CCI Morlaix � Port of Roscoff [1995] 5 CMLR 177; Port of Rødby [1994] OJ L55/52; 5 CMLR 457. 
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therefore remain the only part of transport for which no specific legislation exists to liberalise the market 
with a view to ensure freedom to provide services. 

52. While the draft directive dealt with competition for the market (tendering procedures etc.), the 
EC competition rules apply to ports and port services mainly to ensure competition in the market. The two 
approaches are thus to some extent complementary. 


