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Executive Summary1  

1. In 2006, EC competition policy again aimed at addressing market failures resulting from anti-
competitive behaviour by market participants and from certain market structures, on the one hand, and 
contributing to an overall economic policy framework across economic sectors that is conducive to 
effective competition, on the other hand.  

2. In 2006 the Commission adopted decisions against 7 cartels, fining 41 undertakings a total of €1 
846 million. In order to increase the deterrence of its fines, the Commission adopted new Guidelines on the 
method of setting fines. The Leniency Notice was revised to provide more guidance to whistle-blowers and 
to destabilise cartels yet further.  

3. Further steps were taken to sanction abuses of dominance: Cases were opened against 
Telefónica2 and Distrigaz3 and one final decision was adopted imposing a fine of €24 million on the 
Tomra4 group. The commitment decisions in the FA Premier League REPSOL5 and Cannes Extension 
Agreement6 cases show that commitments continue to be an effective means of addressing competition 
problems. A periodic penalty payment of €280.5 million was imposed on Microsoft for non-compliance 
with its obligations under a previous decision from 20047.  

4. The number of mergers notified to the Commission in 2006 reached a record level of 356. In-
depth investigations were opened in 13 cases.  

5. In the area of state aid, the Commission delivered important progress on the reforms launched 
with the 2005 State Aid Action Plan. A new block exemption Regulation simplified the approval of 
regional investment aid. A new state aid framework for Research, Development and Innovation was put in 
place. New Risk Capital Guidelines were adopted.  

1.  Changes to competition laws and policies, proposed or adopted  

1.1  Summary of new legislative and interpretative rules  

1.1.1  Article 82 review 

6. Reflections on the Discussion Paper on the application of Article 82 EC to exclusionary abuses 
continued. The most important topics raised by the submissions were discussed at a public hearing held in 
Brussels in June 2006, attracting about 350 participants from Europe, the United States, Japan and Korea.  

                                                      
1  Please find the 2006 Annual report of the Commission on competition policy at: 

http://ec.europa.eu/comm/competition/annual_reports/2006/en.pdf   
2  Case COMP/38.784 Telefónica. 
3  Case COMP/37.966 Distrigaz, see Commission press release MEMO/06/197, 16.5.2006. 
4  Case COMP/38.113 Prokent/Tomra. 
5  Case COMP/38.348 Repsol CPP Commission decision, 12.4.2006. 
 
6  Case COMP/38.681; Cannes Extension Agreement Commission decision, 4.10.2006 
7  Case COMP/C-3/37.792; Microsoft Commission decision of 12 July 2006. 
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1.1.2  Agreements and concerted practices 

7. The Commission took an important step towards uncovering and putting an end to cartels by 
adopting a revised Notice on Immunity from Fines and Reduction of Fines in Cartel Cases. Improvements 
include clarification of the thresholds for immunity and reduction of fines and the conditions that must be 
fulfilled by applicants, and amendments to the procedure, such as introducing a discretionary marker 
system. The new Notice also clarifies the conditions for immunity and reduction of fines and introduces a 
procedure to protect corporate statements made by companies under the Leniency Notice from being made 
available to claimants in civil damage proceedings. At the same time the European Competition Network’s 
(ECN) Model Leniency Programme was launched. These developments move towards a one stop leniency 
shop by harmonising the procedure and requirements for leniency applications, to make it easier for 
companies to apply for leniency when it is not clear which authority will take the case forward.  

8. In order to increase the deterrent effect of its sanctions, the Commission further adopted new 
Guidelines on the method of setting fines imposed on undertakings that have infringed Article 81 or Article 
82 EC.  

1.1.3  State Aid Action Plan  

9. Significant progress was made in modernising the current framework of State aid rules, in line 
with the State Aid Action Plan (SAAP) launched by the Commission in 2005. The Commission simplified 
the approval of regional aid by adopting a block exemption Regulation for regional investment aid. 
Member States no longer have to notify regional investment aid schemes to the Commission if those 
schemes comply with the new Regional Aid Guidelines and the approved regional aid map for 2007-2013. 
The Commission also adopted the new State aid framework for Research, Development and Innovation 
(R,D&I). The objective of the framework is to help Member States channel a larger share of their total 
State aid budgets towards boosting R,D&I and to help them target R,D&I State aid on the best projects, on 
the basis of economic analysis. In addition, new Risk capital Guidelines were adopted, allowing Member 
States to improve access to finance for SMEs. Finally, the Commission adopted a new de minimis 
Regulation exempting small subsidies from the obligation to be cleared by the Commission in advance. 
Under the new Regulation, aid of up to EUR 200 000 granted over three fiscal years will not be regarded as 
State aid.  

1.1.4  Private Enforcement  
 
10. The Green Paper on damages actions for breach of the EU antitrust rules as contained in 
Articles 81 and 82 of the EC Treaty has been met with broad interest in the antitrust community and has 
been discussed widely in Europe and elsewhere. During a public consultation the Commission received 
almost 150 submissions from governments, competition authorities, industry, consumer organisations, 
lawyers and academics. The vast majority of the respondents agreed that victims of competition law 
infringements are entitled to damages, and that national procedural rules should be conducive to exercising 
this right effectively. The European Economic and Social Committee also welcomed the Commission 
initiative in its opinion on the Green Paper. As a follow-up to the Green Paper, the Commission has 
included in its 2007 legislative and work programme the preparation of a White Paper on antitrust damages 
actions.  
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1.1.5  Competition Advocacy 
 
11. The promotion of competition principles through advocacy continued in 2006 both within and 
outside the Commission, the aim being to ensure that legislation, at EU or Member State level, that pursues 
legitimate policy objectives, does not cause undue harm to competition. Competition advocacy had, in 
particular, an important role to play in the legislative process relating to the REACH Regulation. Similarly, 
the Commission continued its efforts to encourage Member States to review restriction of competition in 
the key area of professional services as an important contribution towards meeting the Lisbon objectives. 

2.  Enforcement of competition laws and policies  

2.1  Action against anticompetitive practices  

2.1.1  Summary of activities and statistics 

12. In 2006, the Commission continued its strong commitment to effective antitrust enforcement.  

13. In the field of cartels, the Commission issued seven final decisions in which it fined 41 
undertakings a total of EUR 1 846 million (compared with 33 undertakings and a total of EUR 683 million 
in fines in 2005). The decisions issued show the economic significance of the sectors involved and the 
duration of the cartels, hence the average fine per undertaking has increased significantly. At the end of 
2006 the Commission had received a total of 104 applications for immunity and 99 applications for a 
reduction of fines under the 2002 Leniency Notice. Four of the cartel decisions adopted in 2006 were based 
on the 2002 Leniency Notice and one on the 1996 Leniency Notice. In these cases the Commission also 
granted substantial reductions of fines for a total of 10 companies in return for evidence provided to the 
Commission. 

14. In the area of abuse of dominance the Commission focussed on network industries that are key 
for European competitiveness and the development of the knowledge economy in Europe. Proceedings 
were opened against Telefónica, for an alleged "margin squeeze" in the Spanish broadband Internet access 
markets, and against Distrigaz, for an alleged practice preventing new suppliers from entering the Belgian 
gas market. The Commission also adopted a final decision finding that Tomra, a producer of reverse-
vending machines, violated Article 82 EC by operating a system of exclusivity agreements.  

2.1.2  Summary of significant cases 

Cartels 

15. In 2006 the Commission cracked down again on a number of cartel agreements affecting 
competition in the Common Market, several of them in the chemical industry. Among others, the 
Commission fined five groups of companies a total of € 519 million for participating in a cartel to fix 
prices and share customers for certain types of synthetic rubber (Butadiene Rubber - BR and Emulsion 
Styrene Butadiene Rubber – ESBR8). The Commission further found that 8 suppliers and 6 purchasers of 
road bitumen in The Netherlands participated in a cartel from 1994 to 2002 to fix prices9. The European 
Commission has further taken action against Arkema (formerly Atofina), Degussa, ICI, Lucite and Quinn 

                                                      
8  Case COMP/38.638 Synthetic rubber (BR/ESBR) Commission decision, 29.11.2006. 
9  Case COMP/38.456 Bitumen Netherlands Commission decision, 13.9.2006. 



 DAF/COMP(2007)24/EC 

 5

Barlo (formerly Barlo), because they violated the EC Treaty rules by participating in a cartel on the market 
for acrylic glass10.  

Abuse of dominant position  

16. The Commission adopted a commitment decision under Article 9 of Regulation 1/2003 
concerning the petrol station network of Repsol, a Spanish supplier of motor fuels. The commitments 
offered by Repsol will free hundreds of service stations from long-term exclusive supply contracts, thereby 
bringing a wider choice and scope for reduced prices to the benefit of the consumer. The Commission sent 
a statement of objections to the Spanish incumbent operator preliminarily finding that Telefónica had been 
abusing its dominant position on the broadband access markets in Spain by way of a margin squeeze 
infringing Article 82 EC. Further steps were taken to ensure that Microsoft complies with its obligations 
under the decision of 2004, which found an infringement of Article 82 EC, namely to (i) supply complete 
and accurate interoperability information, and (ii) make that information available on reasonable terms. As 
Microsoft did not provide the required complete and accurate interoperability information, the Commission 
adopted a decision imposing on Microsoft a penalty payment of EUR 280.5 million for non-compliance 
with its obligations. 

2.2  Mergers and acquisitions  

2.2.1  Summary of activities and statistics  

17. The number of mergers notified to the Commission in 2006 reached a record level of 356, 
surpassing the previous record number reached during the last merger wave in 2000. In total the 
Commission adopted 352 final decisions during the year, 207 of which were taken in accordance with the 
simplified procedure. In Phase I, 323 transactions were cleared without conditions and 13 transactions 
were cleared subject to conditions. There was a slight increase in the number of Phase II proceedings, with 
13 such cases being opened during the year, compared to 10 in 2005. There were 10 decisions adopted 
pursuant to Article 8, with two concentrations being abandoned by the notifying parties during Phase II. 
There were no prohibition decisions.  

2.2.2  Summary of significant cases 

18. The Commission gained further experience applying the new substantive test, introduced in the 
Merger Regulation in 2004. Two noteworthy cases of "non-coordinated" effects were Linde/BOC11, 
concerning – inter alia - the worldwide wholesale market for helium, and T-Mobile Austria/tele.ring12, 
concerning the Austrian retail market for the provision of mobile telephony services to end customers. In 
both cases, the Commission found that the merger would significantly impede competition, although the 
merged entity would not become the market leader in the relevant market. Both cases were cleared subject 
to sufficient remedies proposed by the parties.  

19. In the field of energy mergers, the Commission adopted a large number of decisions. The most 
complex cases from a competition point of view were DONG/Elsam/Energi E213 and Gaz de 
France/Suez14. Both concentrations, as originally notified, would have resulted in a significant impediment 
                                                      
10  Case COMP/38.645 Methacrylates (Acrylic glass) Commission decision, 31.5.2006. 
11  Case COMP/M.4141 Linde/BOC Commission decision, 6.6.2006.  
12  Case COMP/M.3916 T-Mobile Austria/tele.ring Commission decision, 26.4.2006. 
13  Case COMP/M.3868 DONG/Elsam/Energi E2 Commission decision, 14.3.2006.  
14  Case COMP/M.4180 Gaz de France/Suez Commission decision, 14.11.2006.  
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to effective competition and were only cleared on the basis of comprehensive structural remedies offered 
by the parties. In the E.ON/Endesa15 case, the Commission took two decisions pursuant to Article 21 of the 
Merger Regulation requiring Spain to withdraw certain conditions illegally imposed on the transaction, 
which itself had already been cleared by the Commission.  

20. In the pulp and paper industry, the Commission has further approved, under the EU Merger 
Regulation, the acquisition by Metso Corporation Oy (“Metso") of Finland of the pulp and power business 
of the Norwegian group Aker Kvaerner ASA. The acquisition might create competition problems in a 
number of markets for pulp mill equipment. However, these concerns were entirely removed by Metso’s 
commitment to divest overlapping businesses to the Canadian-based supplier GL&V.16  

2.3  State Aid Control   

2.3.1  Summary of activities and statistics  

21. State aid control saw a significant increase of workload in case-handling activities, with 921 new 
cases registered in 2006 (a 36 % increase compared with the previous year). The Commission took 710 
final decisions, a 12 % increase compared to 2005. In the vast majority of cases, the Commission approved 
the measures, concluding that the examined aid was compatible (91 % of all decisions) with the State aid 
rules or did not constitute State aid (4 % of all decisions). Where the Commission had doubts whether 
certain aid measures complied with the rules, it carried out a formal investigation. At the end of this 
investigation procedure, the Commission either took a positive, conditional or no aid decision (3 % of all 
decisions) or found that the aid did not comply with State aid rules (2 % of all decisions).  

2.3.2  Enforcement  

22. The main regional aid cases concerned large investment projects covered by the 2002 
Multisectoral framework on regional aid for large investment projects. During 2006 the Commission 
applied the amended rules, laid down in the 2004 R&R Guidelines, in a number of decisions. Under the 
new rules rescue and restructuring (R&R) aid to firms in difficulty may be regarded as legitimate only if 
strict conditions are fulfilled. The Commission has further allowed environmental aid in several cases. A 
large number of the measures approved serve the support of renewable energy production, using different 
aid instruments for that purpose, mostly investment aid and operating aid in the form of tax reductions or 
feed-in tariffs.  

3.  Contribution to the formulation and implementation of sector policies  

23. In 2006 competition policy and enforcement action again contributed importantly to work 
towards improving competitive market conditions in a number of industry sectors.  

24. Two interim reports in the sector inquiry into the retail banking sector, launched in 2005, one on 
card payments and another on current accounts and related services, were published for consultation and 
presented at a public hearing in 2006. The final report on retail banking was published on 31 January 2007. 
Potential competition problems identified included entry barriers, market fragmentation along national 
lines and the high degree of concentration among issuers and acquirers of payment cards. The Commission 
also continued its extensive sector inquiry in business insurance, launched in June 2005.  

                                                      
15  Case COMP/M.4110 EON/Endesa  Commission decision of 25.04.2006. 
16  Case COMP/M.4187 Metso/Aker Kvaerner Commission decision, 12.12.2006.  
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25. Under its special responsibilities in the telecommunications sector, the Commission continued to 
ensure that regulation across the EU is consistent and based on competition law principles. The 
Commission assessed 244 notifications from national regulators and adopted 156 decisions. 

26. In the area of maritime transport, the liner conference block exemption contained in Council 
Regulation 4056/86 was repealed by Council Regulation 1419/2006. This was done since the conditions of 
exempting price fixing and capacity regulation under Article 81(3) EC were no longer met. The 
Commission will issue guidelines on the application of competition law to maritime services so as to help 
smooth the transition to a fully competitive regime. In the area of air transport, the Commission adopted 
Regulation 1459/2006 discontinuing the exemption, from the prohibition under Article 81(1) EC, of IATA 
passenger tariff conferences for routes within the EU from 1 January 2007. The new regulation also 
discontinues the exemption for slots and scheduling conferences for routes within the EU.  

4.  International cooperation   

4.1  Enlargement   

27. In the run-up to the accession of Romania and Bulgaria in January 2007, the Commission closely 
monitored the preparations for membership and assisted in the enforcement of the competition rules. It 
reviewed the State aid measures which Bulgaria and Romania notified in accordance with the existing aid 
mechanism established by the Accession Treaty. The Commission continued to assist Croatia and Turkey, 
as well as the Western Balkan countries, in further aligning their competition rules with EU law.  

4.2  Bilateral cooperation with third countries 

28. The Commission continued intensive cooperation with numerous competition authorities on a 
bilateral basis and in particular with the authorities of the Community's major trading partners. Based on 
dedicated cooperation agreements in competition matters, cooperation with the United States, Canada and 
Japan included case-related contacts, coordinated enforcement action and discussions on remedies. The 
Competition DG offered assistance in the drafting of competition law in China and Russia. The 
Commission proposed to open negotiations on a bilateral cooperation agreement with South Korea (the 
Council Mandate was granted on 23 April 2007).  

4.3  Multilateral cooperation  

29. In the framework of multilateral cooperation, the Competition DG continued to play a leading 
role in the International Competition Network, in which it is a member of the Steering Group, co-chair of 
the Cartels Working Group, and an active member of Working Groups on Mergers, Competition Policy 
Implementation, and Unilateral Conduct. Furthermore, the Competition DG continued to participate 
actively in and contributed to the work of the OECD Competition Committee.  
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5.  Resources  

5.1  Resources overall (current numbers and change over previous year)  

Annual budget 2006: 96.7 million Euro  
 
Number of employees (person-years) 2006:  
 
AD grade 424 (officials and non-officials) 
AST grade 313 (officials and non-officials)  
TOTAL 737  
 
Educational/academic background of staff:  
Economists 35% 
Lawyers 41% 
Other professionals 24% 

 

5.2  Human resources in 2006 (person-years) applied to  

Enforcement against anticompetitive practices: 51%  
Merger review and enforcement: 15%  
Control of State aid: 28%  
International cooperation/administrative support, coordination: 6%  

 

6.  Reports and studies on competition policy issues  

30. DG COMP commissioned a study carried out by the company Lear (Laboratorio di economia, 
antitrust, regolamentazione17) to develop a detailed methodological approach for the ex-post review of 
European Commission decisions in the field of merger control. The study assessed the impact of the 
Commission decision on market developments in a particular case: the merger between the power cable 
producers Pirelli and BICC.  

31. DG COMP also established a Task Force dedicated to the completion of internal ex post studies 
of merger decisions. The Task Force targets merger decisions in three broad types of industries, the 
"classical" industries (e.g. chemicals, pharmaceuticals, automotive, steel), "industries of the future" or the 
“new economy” (e.g. information technology, electronic media) and the liberalised sectors (e. g. 
telecommunication, electricity).  

 

                                                      
17   Available at the website of DG COMP at: 

http://ec.europa.eu/comm/competition/mergers/studies_reports/lear.pdf  


