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1. What steps has the competition authority taken to conduct or participate in evaluation of: 

a) The effects of one or more past law enforcement initiatives, cases, advocacy projects, reports, 
or other applications of its authority? 

Evaluations of antitrust legislative instruments and policy programmes 

1. In the past few years, in the field of antitrust, the European Commission has carried out several 
evaluations of legislative instruments and policy programmes such as block exemption regulations (BER) 
and guidelines. In this context, the evaluations of existing rules are always intended as a preparatory step to 
the adoption of new regulations or policy communications. 

Examples of such evaluations include1 

•  review of the Commission policy on vertical restraints prior to the adoption of a new 
Commission regulation on the application of Article 81(3) of the Treaty to categories of 
vertical agreements and concerted practices (Regulation 2790/1999; “Block Exemption 
Regulation Vertical Agreements”), as well as of the corresponding guidelines on vertical 
restraints; 

•  review of the Commission policy on horizontal co-operation agreements prior to the 
adoption of the new regulations on the application of Article 81(3) of the Treaty 
respectively to categories of specialisation agreements and R&D agreements (Regulations 
2658/2000 and 2659/2000), as well as of the corresponding guidelines on applicability of 
Article 81 to horizontal co-operation agreements;  

•  review  of the second car block exemption regulation (Regulation 1475/95) prior to the 
adoption of a new Commission regulation on the application of Article 81(3) of the Treaty 
to categories of vertical agreements and concerted practices in the motor vehicle sector 
(Regulation 1400/2002; “Car Block Exemption Regulation”); 

•  review of the technology transfer agreements block exemption regulation (Regulation 
240/96; TTBE) prior to the adoption of a new Commission regulation on the application of 
Article 81(3) of the Treaty to categories of technology transfer agreements (Regulation 
772/2004) and of the corresponding guidelines on the application of Article 81 of the Treaty  
to technology transfer agreements; 

•  review of the antitrust implementing regulation (Council Regulation 17/62) which lead to 
the adoption of Council Regulation 1/2003 on the implementation of the rules on 
competition laid down in Article 81 and 82 of the Treaty and of several related guidelines 
(“the antitrust modernisation exercise”); 

•  review of the of Commission Regulation 1617/93 on the application of Article 81(3) to 
certain categories of agreements and concerted practices concerning consultations on 
passenger tariffs on scheduled air services and slot allocation at airports.2; 

                                                      
1  The list is not exhaustive. 
2  This project is still pending. 
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•  review of the Council Regulation 4056/86 applying Articles 81 and 82 to maritime transport 
(“maritime BER”)3. The Commission is planning a legislative proposal for the amendment 
of Regulation 4056/86;  

•  review of the Commission’s past practice as to the application of remedies in the antitrust 
field4. 

2. The block exemption regulations (BER) have in certain cases contained a self imposed 
obligation for the European Commission to prepare an evaluation report on the operation of the regulation 
either before its expiry or in mid-term (a couple of years after its entry into force). This was the case for 
instance with the review of the car block exemption regulation and the technology transfer agreements 
block exemption regulation. 

3. In other occasions the review has been prompted by the fact that the BER was about to expire. In 
these situations the Commission has taken the opportunity to update the policy orientation of the BER on 
the basis of the experience gained with the application of the former one. No specific evaluation report was 
drafted, but the European Commission Directorate General for Competition (DG Competition) launched 
public fact finding exercises (with questionnaires, discussion and/or consultation papers identifying 
specific questions and elements which may be of particular interest in the evaluation) and hearings, which 
allowed it to gather factual information and allowed interested parties to present their concerns already at 
the beginning of the review process. Following this fact finding exercise, the Commission consulted 
interested parties on its policy conclusions by means of so called Green Papers or White Papers outlining 
proposed modifications of the BERs. 

4. The major review of the antitrust enforcement system, on the other hand, resulted from the 
growing recognition that the highly centralised authorisation system, based on prior notifications and the 
Commission’s exemption monopoly, was no longer appropriate in the enlarged Community.5  Effective 
supervision of competition required more decentralised implementation of the Community competition 
law. 

Merger Remedies Study 

5. In the merger control area, over the past three years, the Commission has been conducting a 
broad-based empirical study of the effectiveness of its remedies policy in merger control. This Merger 
Remedies Study will catalogue in detail the Commission’s experiences with merger remedies, based on a 
sample of 40 cases in which more than 100 distinct remedies were imposed in the years 1996 to 2000. The 
findings will concern both procedural and substantive aspects of the Commission’s merger remedies 
policy.  

Ex-post evaluation of effectiveness of Commission merger decisions 

6. In the coming years, it is our intention to regularly make ex-post evaluations of effectiveness of 
selected individual Commission decisions in merger control cases. Although the Commission has made 
occasional ex-post assessments of market developments several years following clearance decisions, it is 
intended that this should be done more systematically in future. The purpose of these studies will be to gain 

                                                      
3  This project is still pending. 
4  This project is at an early stage. 
5  The Community had grown to 15 Member States and was faced with the challenge of enlargement to 

include the countries of central and Eastern Europe and Cyprus. 
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further insight into the impact of mergers on competition and to evaluate the effectiveness of the 
Commission’s merger control enforcement policy in this regard. The work will consist in assessing the 
impact of individual Commission decisions to prohibit, approve or approve with conditions proposed 
mergers notified to it under the EC Merger Regulation. The studies will be focused on the competition 
assessment made in these decisions, and selection will be made so as to ensure that the impact of various 
aspects of the Commission’s analytical approach is examined. 

7. Although the ambit of the work to be carried out has yet to be precisely defined, it is expected 
that it will involve a case study assessment of the impact of Commission decisions to approve, prohibit, or 
approve with conditions mergers notified. Of the cases approved, those which appeared in the earlier stages 
of the investigation to raise particular competition concerns (concerns that justified the opening of an in-
depth enquiry), are particularly likely candidates. It is in the context of such “border-line” cases that the 
Commission expects to obtain the most useful insights into the main factors that played a role in the impact 
of the merger in question on competition. It is possible that also prohibition cases will be selected for ex 
post analysis, although it will be particularly complex to establish the appropriate “counterfactual” for such 
a case (see also below).  

8. The Commission will select appropriate candidates for ex post evaluation among the mergers 
notified to it in the previous 3-6 years. This is to allow a sufficient period over which to evaluate the 
impact of the merger. The assessment will be carried out by the Commission services (DG Competition) 
with the assistance of an external consultant.  

9. The ex-post analysis will not only include an assessment of actual market developments in that 
period, but also of likely market developments in the presence of various alternative hypotheses (for 
example: the approval of a merger prohibited by the Commission; the prohibition of a merger approved by 
the Commission; the approval of a merger subject to various hypothetical conditions; etc.). The market 
analysis (some of which may be conducted by the external consultant) is likely to be a complex one, 
involving a study of both supply and demand-side evolutions during the relevant period. This is likely in 
particular to involve an assessment of price evolutions, technological developments, shifts in capacity and 
investment levels, competitor reactions, customer reactions and any other developments relevant to a 
proper understanding of the dynamics of the markets in question.  

10. The ex post evaluation will most likely be undertaken both on the basis of interviews with the 
market players concerned (merging parties, competitors and customers) and on the basis of empirical 
analysis of market data.  

Commission antitrust decisions 

11. Up to now no ex post evaluation has been carried out on individual Commission decisions in the 
antitrust field, but it is not excluded that such evaluations will be done in the future. 

b) The effectiveness of existing forms of internal organisation and procedure, such as the 
mechanisms for establishing priorities for the allocation of resources? 

12. European Commission Directorate General for Competition does at the top management level 
constant monitoring on effectiveness of its internal organisation and procedures, including the mechanism 
for establishing priorities for the allocation of resources. 

13. The specific Commission and Council Regulations, together with the EC Courts’ case-law, in the 
competition policy area and the general Commission internal rules on procedures set the framework for our 
procedures in the competition policy filed. Within this framework DG Competition constantly reflects on 
improvements of the procedures and in particular on the working methods that we employ. 
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14. This reflection is not necessarily structured as formal “ex post evaluation” but rather it concerns 
experience that grows in the organisation and internal discussions on the basis of such experiences. As a 
part of such reflection, DG Competition may for instance establish in-house working groups to examine 
specific organisational and procedural/working method issues. The main emphasis on such groups’ work is 
in development of proposals for improvements, but an analysis of the experiences of past practices is 
usually the starting point of that work. With their analysis and proposals, the working groups contribute to 
the internal reflections that include discussions at all levels of the organisation and, depending on the 
subject matter, also with the Member of the Commission responsible for the Competition policy. 

15. In the past few years working groups have been established for instance concerning: 
reorganisation of DG Competition; priority setting after modernisation of the antitrust implementing rules; 
design of a workforce scheduling system and streamlining of DG Competition working methods in 
antitrust and merger field following the recent reorganisation. 

2. How has the competition authority conducted or participated in the evaluation?  

a) By using its own resources and personnel? 

b) By retaining outside experts to conduct the evaluation? 

c) By cooperation with external organisations (e.g., a university or think tank) or with outside 
experts who perform evaluation with their own funds? 

Evaluation of antitrust legislative instruments and policy programmes: 

16. The fact-finding and the evaluation has mostly been carried out by internal staff of DG 
Competition. We have also occasionally resorted to outside experts as one part of the evaluation exercise. 
In such cases, the consultancy work has been used to complement the fact-finding and/or analysis 
conducted by our own personnel. Here are two examples on how we have combined the use of own 
resources and the use studies done by outside experts: 

17. In the case of the review of the second car block exemption regulation, only own resources 
were used for the gathering of the information, preparing the evaluation and the writing of the report. No 
outside expert was involved in the preparation of the report. But the Commission ordered a number of 
studies from experts and universities and studies were used by the Commission for the report. Two 
consultants were also asked to further analyse certain findings of the report. 

18. In the review of the maritime BER we have relied both on own resources and personnel and 
commissioned two studies. The review process started in March 2003, with the publication of a DG 
Competition Consultation Paper setting out the main questions to be addressed. Member States, foreign 
Governments, carriers and transport users were invited to submit comments. In the first study a team of 
economists was commissioned to assist in processing the replies to the Consultation Paper. The replies to 
the Consultation Paper and the final report have been posted on the Commission’s web-site. The second 
study is an economic impact assessment study, which is in the process of being awarded through a public 
tender. 

19. The April 2002 report of the OECD Secretariat on Liner Shipping provided also a very important 
contribution to the maritime review process, because it cast doubt on the core justifications for the EU liner 
conference block exemption. On the basis of the report, the OECD had invited member countries to 1) re-
examine exemptions for common pricing and rate discussions, with the goal of removing them, except 
where specifically and exceptionally justified; 2) have the discretion to retain exemptions for other 
operational arrangements so long as they did not result in excessive market power. 
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Merger Remedies Study: 

20. In conducting the Merger Remedies Study, we have relied entirely upon our own internal 
resources and personnel. 

21. However, the Commission carried out a parallel quantitative ex post evaluation study of a smaller 
number of remedies in two economic sectors based on simple economic evaluation models, relying on the 
assistance of external consultants. These findings will be published at the same time as the Commission’s 
Merger Remedies Study. 

Ex-post evaluation of effectiveness of Commission merger decisions: 

22. As is explained in response to Q. 1(a) above, it is intended that this should involve the use of our 
own internal resources as well as those of external consultants. 

3. What was the methodology of the evaluation exercise? 

a) Did the exercise rely on empirical data, qualitative data or both? How was the data collected? 

Evaluation of antitrust legislative instruments and policy programmes: 

23. The Commission has relied on variable types of data and used varying means of data collection, 
depending on data availability and on the question at hand.  

24. First, the Commission has consistently collected empirical data in the review processes. 
Depending on the nature of the question at hand, empirical data we have gathered has been either 
qualitative or quantitative or both. For instance, in the case of sector specific evaluation exercises, such as 
reviews of car, airline or maritime block exemptions, more quantitative data has been available than in the 
case of policy review exercises that cut across sectors. The common feature on all this data collection has 
been the aim behind it: to increase our understanding of market realities (including recent market 
developments and emerging new features of business activities) and to identify the possible drawbacks of 
the existing rules. 

25. Empirical information has been gathered from the stakeholders (e.g. producers, distributors, 
consumer organisations and worker representatives) and to some extent also from publicly available 
sources, depending on availability of public information. The survey methods used when gathering 
information from stakeholders have been mainly questionnaires and interviews. We have either sent the 
questionnaires directly to interested parties that we have identified ourselves or we have launched the 
questionnaires at the Commission web-site (or used the combination of both ways). 

26. In each review process, relevant empirical information has also been provided by our experience 
with the enforcement of the rules and as a result of complaints we have received from customers or 
consumers concerning the types of business practices that we were reviewing.  

27. Second, in addition to empirical data collection, a major part of the exercise has consisted of a 
review and analysis of relevant economic and legal theories. We have also carried out comparisons of 
policies and practices in different jurisdictions. The competition authorities of the EU Member States and 
of some third countries have also provided information on their practices. 



 DAF/COMP/WD(2005)32 

 7

28. To illustrate the above, we give herewith some concrete examples on the fact finding exercises: 

•  Vertical restraints review: At the first stage of the evaluation DG Competition engaged in 
several bilateral interviews with industry players located in different Member States. 
Several dozen manufacturers, retailers (also wholesale, import-export) and associations, 
both at European level and national level, were contacted. The questions focused on the 
functioning of the existing BER and on the trend of distribution practices. The majority of 
the interviews concerned the area of consumer goods, both food and non-food. In addition, 
a number of interviews were held with research institutions or individuals with specific 
knowledge about marketing or distribution techniques in the various industry sectors. 
Further feedback was received following the publication of a Green Paper which both 
requested feedback on the existing regulation and laid down policy options for the new the 
BER. 

•  Review of the policy in the field technology transfer agreements: Interested parties were 
invited to fill in a questionnaire. The questionnaire was sent to industry and consumer 
associations, certain research-intensive companies, specialised organisations and law 
firms6. It was designed to acquire factual information covering both the main aspects and 
the emerging new features of technology licensing activities as well as the perceptions of 
third parties of the operation of the BER. In addition, the experience acquired by the 
Commission in the practical implementation of the BER was examined. The competition 
authorities of the Member States were also asked to provide information on their practice 
in the area of IPR. 

•  Review of the car BER: The Commission sent eight different questionnaires to interested 
parties: car manufacturers, associations of consumers, dealers, independent repairers, 
independent resellers and intermediaries, independent importers, spare part producers and 
to Internet operators. The questionnaires were intended to provide three types of 
information, namely on: recent developments in the motor vehicle distribution trade; 
whether the objectives set out in the Regulation had been achieved; and whether technical 
developments do not call into question the very basis of a specific regulation for the motor  
vehicle distribution trade (in this context the Commission wished to check whether the 
“natural” link between the distribution of new vehicles and the provision of after-sales 
service still existed). In total 117 questionnaires were sent, to which 101 replies were 
received. The report was based on these replies, some recent studies on the motor vehicle 
industry and on motor vehicle distribution, the Commission’s biannual car price report and 
also the Commission’s own experience in dealing with competition issues within the motor 
vehicle industry. 

•  Review of the maritime BER: As mentioned above, the review started off with the 
publication of a DG Competition Consultation Paper setting out the main questions to be 
addressed. After making a preliminary identification of issues that appeared to require 
further examination, the paper presented a non-exhaustive list of questions to which 
Member States, foreign Governments, carriers and transport users were invited to reply 
and on which they were asked to comment. The questions asked both qualitative and 
quantitative information. The paper was published on the Commission web-site and, in 
total, 36 submissions were received. The Commission used outside consultants to assist it 
in processing the replies: a team of outside economists was commissioned for this work. 

                                                      
6  Replies received from individual companies represented a cross-section of industry sections: e.g. 

electronics, mechanical engineering, automotive, pharmaceutical, healthcare, chemical and foodstuffs. 
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As none of the submissions received contained sufficient data for economic analysis 
envisaged by the consultants on the impact of conferences on level and stability of freight 
rates, they gathered further economic and statistical data. The outcome of this first fact 
finding and consultation phase is set out in a DG Competition Discussion Paper which is 
also available on the Commission web-site. Also the consultants’ report and the 
submissions are available on the same site. The economic impact assessment study, which 
is in the process of being launched, will analyse the competitive effects and the economic 
impact of an information exchange system that the ELAA (European Liner Affairs 
Association) has proposed. In order to carry out the assessment, the contractor is expected 
to analyse economic and/or statistical data of the various elements of the information 
exchange. 

Merger Remedies Study 

29. The Study considered the implementation experience of the Commission and carried out 150 
interviews with merging parties, with purchasers and with trustees directly involved in the implementation 
of the remedies at the time. 

Ex-post evaluation of effectiveness of Commission merger decisions 

30. Although this exercise will certainly involve reliance on empirical data, the precise methodology 
has yet to be defined. 

b) Did the competition authority convene or participate in conferences or workshops to solicit the 
views of external observers about the effects of its activities? 

31. The Commission has always been open to participating in such fora, and is always open to 
engaging in constructive discussion on the effectiveness of its enforcement policy in the field of antirust 
and merger control. 

Evaluation of antitrust legislative instruments and policy programmes 

32. The Commission has regularly participated in conferences and workshops organised by external 
bodies to solicit views on ongoing review exercises regarding legislative instruments and policy 
programmes. This has usually taken place following publication of a Commission evaluation report, 
discussion paper or Green/White Paper. 

33. The Commission may also hold public hearings whereby industry is asked to present orally its 
views and concerns to the Commission and the Member States following publication of a Commission 
evaluation report, discussion paper or Green/White Paper. 

34. As mentioned above, already since the fact finding phase, we hold regularly contacts with 
experts, industry representatives and associations to hear their views and to get factual information. 

Merger Remedies Study 

35. This is planned after finalisation of the Study. 

Ex-post evaluation of effectiveness of Commission merger decisions 

36. This is likely to be done following evaluations of decisions. 
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c) What methodological difficulties has the competition authority encountered in performing 
evaluation, and how has it tried to solve them? 

Evaluation of antitrust legislative instruments and policy programmes: 

37. A natural complication in our evaluation exercises is that we are covering a vast area, which is 
currently consisting of 25 Member States, and we need to activate respondents from across this area. On 
certain sectors, there are European level representations, but we need to reach also those who do not have 
such organisations. 

38. Therefore, the Commission aims at getting in its review exercises a maximum balance between 
various groups and parties, in order to get the broadest range of existing views. Our experience is that 
interviews and questionnaires give a wide enough representation of views and information existing in the 
market for the purposes of revision proposals. Particularly in the interviews, we have tried to have a wide 
geographic and/or sector coverage for the samples we have made.  

39. With the publication of the evaluation reports and invitations to the interested parties to comment 
in writing and in public hearings, we have sought to get further feed-back from the interested parties. 
Sometimes we have explicitly asked to comment on the results of our fact finding, particularly if the 
interested parties felt that the geographic or sector sample was not representative. We have also 
commissioned external economic and statistical studies to complement our own fact finding. 

Merger Remedies Study  

40. The principal methodological difficulties encountered can be summarised as follows 

1. Comparison of actual market developments with counter-factual scenarios of what would 
have happened without the remedy or without the merger. Our response to this challenge: 
construction of the most likely scenarios with the help of the interviewed experts. 

2. Objectivity of replies in interviews.  Our response to this challenge: comparisons of replies 
of different interviewees concerning the same remedy and verification/double-checking 
with data from other sources. 

3. Availability of quantitative data. Our response to this challenge: in relation to a number of 
remedies, additional fact-finding efforts were made, in particular via questionnaires sent out 
to companies to collect quantitative data. 

Ex-post evaluation of effectiveness of Commission merger decisions 

41. Not applicable 

4. What were the results of the evaluation? 

Evaluation of antitrust legislative instruments and policy programmes 

42. See the response to Q. 1(a) above. 

Merger Remedies Study 

43. Results will be published in 2005. 
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Ex-post evaluation of effectiveness of Commission merger decisions 

44. Question is not applicable. 

Development of internal organisation and procedures 

45. See the response to Q. 1(a) above. 

5. How were the results of the evaluation exercise distributed? 

a) Only to officials within the competition authority? 

b) Only to public officials inside and outside the competition authority? 

c) To public audiences, with appropriate editing to prevent the disclosure of non-public 
information? 

Evaluation of antitrust legislative instruments and policy programmes 

46. All above referred Commission papers (evaluation reports, discussion papers or Green/White 
Papers) are normally made publicly available on the Commission’s web-site. When publishing these 
papers, we take care that no company specific data is disclosed. 

47. With the agreement of the respondents, all submissions of interested parties in response to the 
Commission policy papers are published on the Commission’s web-site for transparency purposes. In some 
instances, respondents asked that only a non-confidential version of their submissions to be published. 
Also most of the studies we commission are published. 

Merger Remedies Study  

48. The study has not yet been finalised. However, it is intended to publish the results of the Study in 
a non-confidential report and to invite comments from the legal and business communities, with a view to 
updating the Commission’s Remedies Notice (guidelines). 

Ex-post evaluation of effectiveness of Commission merger decisions 

49. Not yet applicable. 

Development of internal organisation and procedures 

50. Evaluation reports in this area are only for internal distribution and use. 

6. What impact did the evaluation have on the future activities of the competition authority? 

a) Did the results of the evaluation motivate adjustments in the authority’s allocation of 
resources, organisation or procedures? 

51. The antitrust modernisation exercise and the internal reflections on our organisation and 
procedures (see Q. 1(b)) have prompted a number of internal reforms both ahead of and following 
introduction of the new system in May 2004. 
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52. To give a few key examples: first, we reorganised the DG Competition organisation and based 
the new organisation on integration of both merger control and antitrust enforcement in directorates 
responsible for specific sectors of the economy. The change concerning antitrust and merger functions 
started in summer 2003 and was completed in May 2004. The aim of the re-organisation was to enhance 
sector specific knowledge. The new organisation allows us to pool the market knowledge that flows from 
both types of enforcement - antitrust and merger - in one and the same structure where cross-fertilisation is 
much simpler. It also facilitates the spread of best practices developed over the years throughout the whole 
Directorate General and is also designed to ensure effective use of the Competition DG's scarce staff 
resources and increase flexibility in their allocation between merger and antitrust work. 

53. Second, to reinforce the Competition DG's economic capabilities, we created a new position of 
Chief Competition Economist. The first Chief Economist was nominated to this post in July 2003. He is 
assisted by a team of specialised economists. In antitrust, merger and state aid cases, the Chief Economist 
offers an independent economic viewpoint in individual cases throughout the investigation process. He 
also gives advice on policy issues. In cases requiring sophisticated quantitative analysis, a member of his 
team of economists may be seconded to work in the case team. We decided to reinforce the Competition 
DG's economic capabilities also more generally. For this purpose, we accelerated the recruitment of 
industrial economists. 

54. Third, DG Competition has created an internal system of peer review panels to reinforce internal 
scrutiny. In complex and high-profile cases, a panel composed of experienced officials scrutinises the case 
team's conclusions with a "fresh pair of eyes" at key points of the investigation. This results in a second 
opinion as to the strengths and weaknesses of a case, independent from the position of the case team, 
which increases the legal and economic solidity of the final decision. We have applied this panel system 
since autumn 2003 with positive results.  

55. In order to enhance the co-operation between the European competition authorities in the shared 
enforcement task of EC antitrust rules after modernisation and to guarantee a coherent enforcement, the 
European Commission and the EU Member States competition authorities created the European 
Competition Network (ECN). In this network the authorities discuss and deal with questions on case-
allocation, coherence, cooperation and information exchange (including confidential information) between 
European competition authorities for the purposes of applying EC antitrust rules. In its internal 
reorganisation, DG Competition set up an “ECN Network unit” to deal with matters involving this network 
and the cooperation with national courts. 

7. What impact did the evaluation have upon constituencies outside the competition 
authority? 

a) Did the results motivate the legislature to adopt new legislation or allocate additional funds to 
correct weaknesses in the agency’s authority or operations? 

b) Did the evaluation help educate external constituencies the value of specific forms of 
intervention? 

Evaluation of antitrust legislative instruments and policy programmes 

56. See the response to Q. 1(a) above. 

Merger Remedies Study and Ex-post evaluation of effectiveness of Commission merger decisions 

57. Not applicable 


