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PREDATORY PRICING 
 

ISSUES FOR A BALANCED AND PRACTICAL ENFORCEMENT POLICY1 

1. Introduction 

1. Article 82 prohibits the abuse of a dominant position and predatory pricing is considered a 
possible abuse. For the purposes of Article 82 predatory pricing can be defined as the practice where a 
dominant company temporarily lowers its price and thereby deliberately incurs losses or foregoes profits in 
the short run so as to enable it to eliminate or discipline one or more rivals or to prevent entry by one or 
more potential rivals.  

2. Predatory pricing is in practice often difficult to distinguish from normal price competition. The 
lowering of prices, the directly visible part of predation, is also an essential element of competition. By 
lowering its price and/or improving the quality of its products a company competes on the market. This is 
competition that benefits consumers and that a competition authority wants to defend and protect. Pricing 
is not predatory only because a company is lowering its price. 

3. Pricing is also not predatory just because the lower price means incurring losses or foregoing 
profits in the short run. An investment in temporarily lower prices may for instance be required to enter a 
market or to make more customers familiar with the product. 

4. The predatory nature of temporarily charging lower prices to all or certain customers is found in 
the predator making a sacrifice by deliberately incurring short run losses with the intention to eliminate or 
discipline rivals or prevent their entry. The company will make this sacrifice when it considers that it is 
likely to be able to recoup the losses or lost profits at a later stage after its actions have had the 
exclusionary effect.2 The exclusion should thus allow the predator to return to, maintain or obtain high 
prices afterwards. Although consumers may have benefited from the lower predatory prices in the short 
term, in the longer term they will be worse off due to weakened competition resulting in higher prices, 
reduced quality and less choice. 

5. Such exclusionary strategy can normally only be effective and profitable if a company has 
already significant market power on the market in question. In a competitive market with many 
competitors the exclusion of some of them will in general not lead to a sufficient weakening of competition 
so as to allow the predator to recoup the ‘investment’. Also in a market with only a few but strong 
competitors such an exclusionary strategy is unlikely to succeed. Predatory pricing is a risky strategy 
because the self-inflicted losses may not be regained if the predator makes a mistake about market 
conditions, for instance, if the prey is more resilient than expected, if mainly competitors benefit from the 
exclusion or if entry or re-entry occurs at a later stage. In other words, predation can be said to be to a 
certain extent self-deterring. In order for predation to be successful the exclusion should be instrumental in 
maintaining or creating the predator’s dominant position and thereby allow the predator to return to or 
obtain high prices afterwards. 

6. Such an exclusionary strategy can normally only be effectively applied if only one company has 
significant market power on the market in question. Companies that are collectively dominant are less 
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likely to be able to predate because it may be difficult for the dominant companies to distinguish predation 
against an outside competitor from price competition between the collective dominant companies and 
because they usually lack a (legal) mechanism to share the financial burden of the predatory action. 

7. Predatory pricing is a concern not because it harms competitors but because and to the extent that 
it harms competition. In that connection it is said that only the exclusion of efficient competitors should be 
prevented. The exclusion of clearly less efficient competitors should in general not be considered a 
competition problem. The purpose of Article 82 is not to protect other companies from dominant 
companies’ genuine competition based on factors such as higher quality, novel combination of products, 
better performance, opportune innovation or higher efficiency, but to ensure that these other companies are 
also able to enter the market and compete therein on the merits, without facing competition conditions 
which would have been distorted or impaired by the dominant company. 

8. Predation of actual competitors may work not only through elimination of these competitors from 
the market but also through disciplining these competitors. One of the risks for the dominant company of 
eliminating a competitor is that its assets may be sold at a low price and stay in the market, creating a new 
low cost entrant. A dominant company may therefore prefer disciplining the competitor without 
eliminating it, that is making the competitor stop competing vigorously and to have the latter follow the 
pricing of the dominant company. 

2. Assessment 

9. In general predatory pricing will only be dealt with as an abuse under Article 82 if the dominant 
company applies it to protect or strengthen its dominant position. Usually it will do so by applying 
predatory pricing in the market where it has a dominant position. It could also do so by applying predatory 
pricing in another, for instance adjacent market, if it has the effect of protecting or strengthening its 
dominance in the dominated market.3 Predatory pricing by a dominant company in an unrelated market 
where it is not dominant and where the predation will only have effects in this unrelated market will 
normally not be an abuse under Article 82.4 The exception is the Commission’s policy in sectors where 
activities are protected by legal monopoly and where the prevention of cross subsidisation is relevant (see 
below point 31). 

10. Under most market conditions a dominant company is unlikely to have to price below average 
total cost and make a loss. Its market share, the importance of its product on the market, the entry barriers, 
competitive constraints being absent or weak and its resulting power over the price usually enable the 
dominant company to price well above average total cost and thus to avoid making losses. If therefore a 
dominant company reacts to entry or to competition from a smaller company in the market by lowering its 
price and making a loss, in general or on certain specific sales, there may be good reasons for a 
competition authority to look into such behaviour. 

11. In its assessment the competition authority may use certain cost benchmarks, below which there 
is more reason to assume predation may take place and/or below which no additional proof may need to be 
brought by the authority because predation can be presumed. 

12. The following are often mentioned as possible cost benchmarks: marginal cost (MC), average 
variable cost (AVC), average avoidable cost (AAC), long-run average incremental cost (LAIC) and 
average total cost (ATC). Marginal cost is the cost of producing the last unit of output. Average variable 
cost is the average of the costs that vary directly with the output of the company. Average avoidable cost is 
the average of the costs that could have been avoided if the company had not produced a particular amount 
of (extra) output. Long-run average incremental cost is the average of all the (variable and fixed) costs that 
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a company incurs to produce a particular product. Average total cost is the average of all the variable and 
fixed costs, including common costs. 

13. In case of multi-product companies it may be difficult to calculate ATC because of certain 
common costs, which are fixed costs that are necessary for the production of more than one product and 
where it is difficult to allocate these costs to the different products. It could be discussed whether it is 
justified to allocate common costs in proportion to the turnover achieved by the different products or 
whether another rule would be preferable. Whereas ATC takes or tries to take account of all variable and 
fixed costs, LAIC takes account of only the product-specific variable and fixed costs. The LAIC will thus 
usually fall below ATC because it does not take into account (non-attributable) common costs. The LAIC 
will usually be above AAC because LAIC takes into account all product-specific fixed costs, including 
product-specific fixed costs made before the period of predatory pricing, whereas AAC only takes product 
specific fixed costs into account that are made in order to predate. The AAC will be higher than AVC to 
the extent that the company does make product specific fixed costs to predate, otherwise AAC and AVC 
are the same by taking into account the variable costs only. Finally, MC, because it concerns the additional 
cost made to produce one extra unit of output and does not concern an average, can be lower or higher than 
all the other cost benchmarks, depending on the actual output and capacity constraints of the company in 
question. 

14. To use a cost benchmark one needs to decide on the relevant time period over which to measure 
the costs. This is important because what is a fixed cost in the short run may become a variable cost in the 
longer run. In the long run all factors of production become variable as the production process, the plant 
and machines will be replaced. 
 
15. The relevant period over which to measure the costs will usually be the time period in which the 
alleged predatory pricing has taken place or, if still continuing, is expected to take place. Only in certain, 
exceptional, cases a different period of time may be appropriate. For instance, in particular liberalised 
sectors the Commission has used LAIC, which by definition looks at costs in the long run. 

2.1 Pricing below average avoidable cost 

16. In general the appropriate cost benchmark is the one that most accurately justifies the 
presumption that pricing below that benchmark can be expected to be predatory. The relevant question in 
that context is whether the dominant company, by charging a lower price for all or a particular part of its 
output over the relevant time period, incurred or incurs losses that could have been avoided by not 
producing that (particular part of its) output. If such avoidable losses are incurred, the pricing can be 
presumed to be predatory. At the same time the benchmark must be practical enough to be implemented. 
 
17. In theory, the MC benchmark does answer the question for each individual unit of output 
separately; a price below MC means that the production and sale of that unit led to an immediate loss that 
could have been avoided by not producing that unit. However, not only is the per unit approach 
cumbersome, in most cases there will be no data available to calculate MC. 
 
18. The AAC benchmark may seem the appropriate and practical answer to the question about 
avoidable losses. If a dominant company charges a price below AAC this means that the price it is 
charging for (that particular part of) its output is not covering the costs that could have been avoided by not 
producing that (particular part of its) output. Often the AAC benchmark will be the same as the AVC 
benchmark as in many cases only variable costs can be avoided. However, if the dominant company, for 
instance, had to expand capacity in order to be able to predate, then also the fixed or sunk investments 
made for this extra capacity will have to be taken into account and will filter into the AAC benchmark. In 
the latter case AAC will, for good reasons, exceed AVC. 
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19. If the price charged by the dominant company is below AAC this means that the dominant 
company incurred a loss that it could have avoided. It is, at least in the short run, not minimising its losses. 
This is often considered sufficient to presume that the dominant company made this sacrifice in order to 
exclude the targeted competitor. This should however be a rebuttable presumption; there may be 
exceptional circumstances under which a price below AAC is justified (see below under objective 
justification). This presumption is reflected in the case law. In AKZO the ECJ held: “A dominant 
undertaking has no interest in applying such prices except that of eliminating competitors so as to enable it 
subsequently to raise its price by taking advantage of its monopolistic position, since each sale generates a 
loss…”.5  
 
20. The presumption that below AAC the pricing of a dominant company can be assessed as 
predatory implies that once the authority has established that the price charged was below AAC it does not 
need to further justify its decision with elements concerning the actual or likely exclusion of the prey, the 
predatory intent of the dominant company, the possibility of the dominant company to set off its losses 
with profits earned on other sales, its possibility to recoup the losses in the future through (a return to) high 
prices and other elements that could be used to strengthen its case. In such a case it would be up to the 
dominant company to show that it can objectively justify its pricing (see below point 36 seq.). 

2.2 Pricing above average avoidable cost but below average total cost 

21. Where in general a dominant company may have no reason to price below average avoidable cost 
as it does not maximise profits in the short term, it may have some reason to price above average avoidable 
cost but below average total cost. For instance in case of a serious fall in demand the short run profit 
maximising price may temporarily fall below average total cost. Pricing below average total cost will not 
entail losses by the mere production of that (particular part of its) output. While the sales do not cover total 
costs, they still allow coverage of all variable costs and a part of the fixed costs. It is for this reason that it 
is usually considered that above average avoidable cost predation can not be presumed. Extra elements of 
proof are required to substantiate a prohibition decision. This has also been expressed by the ECJ in the 
AKZO case: “Moreover, prices below average total costs … but above average variable costs, must be 
regarded as abusive if they are determined as part of a plan for eliminating a competitor. Such prices can 
drive from the market undertakings which are perhaps as efficient as the dominant undertaking but which, 
because of their smaller financial resources, are incapable of withstanding the competition waged against 
them”.6 
 
22. It will need to be shown on the basis of objective factors that the pricing of the dominant 
company has a predatory intent, that it objectively speaking is part of a strategy or plan to predate. This can 
be shown with the help of various elements, which individually or together may prove such a strategy. The 
following elements may in particular be important in this respect: direct evidence of intent, evidence that 
the pricing only makes commercial sense as part of a predatory strategy, the actual or likely exclusion of 
the prey, whether certain customers are selectively targeted or whether it concerns a general price decrease, 
whether the dominant company actually incurred specific costs in order for instance to expand capacity, 
the scale, duration and continuity of the low pricing, the concurrent application of other exclusionary 
practices, the possibility of the dominant company to off-set its losses with profits earned on other sales 
and its possibility to recoup the losses in the future through (a return to) high prices. 

2.3 Direct evidence of a predatory strategy 

23. Direct evidence of a predatory strategy can consist of documents from the dominant company, 
such as a detailed plan demonstrating the use of predatory prices to exclude a rival, or evidence of concrete 
threats of predatory action. Such evidence needs to be clear cut about the predatory strategy and for 
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instance indicate the specific steps the dominant company is taking and not just concern company internal 
general talk that the dominant company “will crush the competition”.7 
 
24. In case of such direct evidence the authority may consider that it does not need to show that also 
other elements point towards predation. It may assume that the dominant company, as it has devised a clear 
strategy to predate, also has the means to predate and that its pricing behaviour does or will eliminate or 
discipline the rival in question and thereby have a negative effect on (the growth of)  competition in the 
market.  

2.4 Indirect evidence of a predatory strategy 

25. In case there is no direct evidence of a predatory strategy predation may still be inferred from 
indirect evidence of a strategy to predate. In arguing such a case the following elements will in particular 
be of relevance: does the pricing behaviour only make commercial sense as part of a predatory strategy or 
are there also other reasonable explanations, is there an actual or likely exclusionary effect, the scale, 
duration and continuity of the low pricing, does the dominant company actually incur specific costs in 
order for instance to expand capacity which enables it to react to entry, are certain customers selectively 
targeted or does it concern a general price decrease, is there concurrent application of other exclusionary 
practices, does the dominant company have the possibility to off-set its losses with profits earned on other 
sales and does it have the possibility to recoup the losses in the future through (a return to) high prices. The 
relevance of the different elements for individual cases may not always be the same and it does not seem 
possible to define in abstracto and in advance what is exactly required in an individual case to show a 
predatory strategy with such indirect evidence. However the following can be said on the importance of the 
various elements. 
 
26. If the pricing behaviour only makes commercial sense as part of a predatory strategy and there 
are no other reasonable explanations, such will normally suffice to show a strategy to predate, certainly if 
also other exclusionary practices are applied by the dominant company. However, if there are other 
reasonable and convincing explanations which show that the dominant company is applying low prices in 
an effort to minimise short run losses which result from objective factors such as an unforeseen drop in 
demand, then the low prices are normally not assessed as predatory. 
 
27. It will be important to investigate to what extent an exclusionary effect is likely in view of the 
scale, duration and continuity of the low pricing. If the dominant company with its low prices selectively 
targets specific customers and in particular when these customers are the actual customers of one or more 
particular rivals in the market, this may be an important part of the evidence of a predatory strategy. Such 
prices can be designed to damage a competitor’s viability and to foreclose the market while limiting the 
losses incurred by the dominant company to those arising from the targeted sales.8 The same holds in case 
the low prices are selectively targeted at those customers that might switch to a potential entrant in case 
entry is imminent. Such evidence may be considered stronger if also other exclusionary practices can be 
shown. 
 
28. The fact that the dominant company can off-set its losses with profits earned on other sales can 
normally not be proof on its own of predatory pricing. It can only show that the dominant company is 
actually capable of financing the losses with the profits made on other sales in the same period. Similarly, 
if the dominant company can not off-set its losses with profits earned in the same period on other sales, this 
is not sufficient to disprove predation. While ability to directly finance the losses incurred may be relevant, 
it is more important to investigate the incentive to predate and whether the losses can be recouped. 
 
29. The issue of recoupment concerns the question whether the negative effect on (the growth of) 
competition in the market makes the sacrifice of the temporarily incurred losses a good ‘investment’ from 
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the dominant company’s perspective. Is it reasonable to assume that the predation and its exclusionary 
effect will allow the dominant company to have higher prices in the future than it otherwise would have 
had and can it thus recoup its losses? This does not require that the dominant company will be able to 
increase its prices above the level persisting in the market before the predation. For recoupment it is 
sufficient that the predation avoids or delays a decline in prices that would otherwise occur as a result of 
the increased competition that would have come from the companies that are now eliminated, disciplined 
or whose entry is prevented. It may often be impossible to exactly quantify the likely price and profit 
effects.9 It may in general be sufficient to show the likelihood of recoupment by investigating the entry 
barriers to the market, the (strengthened) position of the company and foreseeable changes to the future 
structure of the market. In case dominance is established this normally means that entry barriers are 
sufficiently high to presume the possibility to recoup.10 

2.5 Pricing below long-run average incremental costs 

30. Competition authorities may want to use other cost benchmarks than the ones dealt with above. 
For instance, in certain sectors the decisional practice of the Commission has chosen to use LAIC as the 
benchmark. As explained above, in case of multi-product companies it may be difficult to calculate ATC 
because of certain common costs. There may thus be a good practical reason in such cases to use the LAIC 
benchmark instead of the ATC benchmark. However, in these cases there were additional reasons why the 
LAIC benchmark did not just replace the ATC benchmark but replaced the AAC benchmark, that is was 
used as the benchmark below which predation is presumed. 

 
31. Firstly, it has been presumed that pricing below LAIC is predatory in cases concerning activities 
protected by a legal monopoly. In such cases the Commission considers that a company dominant in the 
protected market should not be allowed to use the profits made in that market to establish itself or defend 
its position in another, often related, market which is open to competition. In order to prevent such cross-
subsidisation the decisional practice requires the dominant company to cover with its pricing in the free 
market at least all the variable and fixed costs it makes in order to be active on that market, in other words 
to price above LAIC.11 In these cases pricing below LAIC is considered an abuse under Article 82 not only 
if the dominant company is also dominant in the free market but also if it is not dominant in that market 
and the predation will only have effects in that market (see point 9 above).  

 
32. Secondly, a competition authority may presume that pricing below LAIC is predatory in cases 
concerning liberalised sectors. It can be considered that in case of network industries, with very high fixed 
costs and very low variable costs, the use of an AVC or AAC benchmark would not reflect the specific 
economic realities of these industries. For instance, the Commission in its policy towards the telecom 
sector expressed that “In order to trade a service or group of services profitably, an operator must adopt a 
pricing strategy whereby its total additional costs in providing that service or group of services are covered 
by the additional revenues earned as a result of the provision of that service or group of services. Where a 
dominant operator sets a price for a particular product or service which is below its average total costs of 
providing that service, the operator should justify this price in commercial terms: a dominant operator 
which would benefit from such a pricing policy only if one or more of its competitors was weakened 
would be committing an abuse.”12 
 
33. This raises the question whether the use of the LAIC benchmark as the benchmark below which 
predation should in principle be presumed and requiring the dominant company to objectively justify its 
behaviour, should be limited to specific sectors where liberalisation issues are relevant. Should such a 
strong presumption only apply to highly dominant companies that used to be regulated monopolists? If so, 
which are these sectors and how long should this rule by exception apply? Or should it be used more in 
general in industries with very high fixed costs and very low variable costs?  If so, what are very high and 
very low costs? The use of each specific benchmark will have an influence on the balance and risk of “type 
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I errors” (erroneously clearing predation) and “type II errors” (erroneously finding predation). Using the 
LAIC benchmark may lead to over-enforcement and more “type II errors” while using the AAC 
benchmark in such industries may lead to under-enforcement and more “type I errors”.   

2.6 Pricing above average total cost 

34. Price cuts where the resulting price remains above average total costs are in general not 
considered to be predatory because such pricing can usually only exclude clearly less efficient competitors. 
Companies that are equally or more efficient will, if challenged by the dominant company, be able to 
follow such price cuts and the ensuing price competition would normally be characterised as competition 
on the merit. Where it can be established that the price also after the price cut remains above average total 
cost, such pricing will therefore not be assessed by a competition authority as predatory unless exceptional 
circumstances occur. 
 
35. An example of such an exceptional situation where price cuts above average total costs could be 
deemed predatory is where a single dominant company operates in a market where economies of scale are 
very important and entrants necessarily will have to operate for an initial period at a significant cost 
disadvantage because entry can practically only take place below the minimum efficient scale. In such a 
situation the dominant company could prevent entry or eliminate entrants by pricing below the average 
total cost of the entrant while staying above its own average total cost. For such pricing to be assessed as 
predatory it probably has to be shown that the incumbent dominant company has a clear strategy to 
exclude, that the entrant will only temporarily be less efficient because of its scale, that the market now or 
in the near future is big enough to sustain more than one company of minimum efficient scale and that 
entry is being prevented because of the disincentive to enter resulting from the price cuts. 

2.7 Objective justifications 

36. In a case where predatory pricing behaviour is likely to be found, the dominant company may 
argue that, while the price was below the relevant cost benchmark and in spite of the other elements 
investigated, it can objectively justify its pricing behaviour. 
 
37. A first objective justification could be that although the price is below the relevant cost 
benchmark, for clear-cut reasons the dominant company’s pricing behaviour should not be considered 
predatory pricing because there is no possibility that it could have an exclusionary effect on rivals. This 
may for instance be the case where the low price is part of a one-off temporary promotion campaign to 
introduce a new (version of a) product and where the duration and extent of the campaign are such that 
exclusionary effects are excluded. Another example may be where certain longer term supply contracts 
with fixed prices have become loss making due to unforeseen and significant increases in input prices and 
where the dominant company is obliged to honour the supply obligations. 

 
38. A second objective justification could be that although the price is below the relevant cost 
benchmark and although there is a likely exclusionary effect, the dominant company is actually minimising 
its losses in the short run. Such objective justification is, for the reasons explained above, unlikely for 
pricing below the AAC benchmark, although in exceptional cases there may even be a reason which could 
justify temporary prices below AAC. This could for instance be the case where there is an issue of re-start 
up costs.  Above the AAC benchmark the company may show that its low price is actually a short run loss 
minimising response to changed conditions in the market, such as resulting from a dramatic fall in demand 
leading to excess capacity. This could also be the case where there is a need to sell off perishable inventory 
or phased out or obsolete products or where the costs of storage have become prohibitive.13 
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39. A change in market conditions could also be provoked by entry by a rival. In case the rival is 
asking a price lower than the ATC of the dominant company, the dominant company may invoke the need 
to meet competition as an objective justification, to the extent that this is the response that minimises its 
short run losses. A dominant company can not use the meeting competition argument to justify responding 
to entry with a predatory price where it incurs deliberate losses to prevent, frustrate or slow down entry by 
a rival that is most likely more efficient.  
 
40. This may seem a rather narrow objective justification for situations of meeting competition, but it 
actually may be a rather wide justification. Often the situation may be that an entrant with its low pricing 
takes away customers from the dominant company and that the latter is reacting by also lowering its price. 
In such a case the reaction to meet competition may very well be the short run loss minimising reaction, if 
the alternative for the dominant company would be to actually produce and sell less. Given that the fixed 
costs will not change in the short run and alternative possibilities to sell may not be available, a price that 
covers the average avoidable costs and a part of the fixed costs may be loss minimising, also if it 
eliminates the entrant. As in general the entrant will need to be able to offer a better price in order to 
convince customers to switch supplier, such elimination may also not be unlikely. 
 
41. This may be thought of as the right policy: it can be argued that pricing above AAC to meet 
competition is part of the competitive process that a competition authority should protect. That lowering a 
price to meet competition should be considered justified if the dominant company is not deliberately 
incurring extra losses (no sacrifice), even if it leads to exclusion. However, this may also be thought of as 
too lenient a policy. It could effectively lead to the elimination of a more efficient entrant, especially when 
the gap between AAC and ATC is wide. Such a rule may lead to non-enforcement between AAC and 
ATC, as it may be relatively simple for a dominant company to argue that the alternative of not producing 
would result in more losses. It has been argued in the literature that the dominant company should 
therefore not be allowed to react disproportionate, or should only be allowed to react with a price below 
ATC once it has lost its dominance (after entry has been successful) or should be forced to continue the 
lower prices for at least 1 or 2 years or make them more widely available to also its other customers.  
 
42. The latter suggestions have generally been discarded as unworkable or too interventionist, but 
this does not discard the need to discuss the conditions under which meeting competition can be an 
objective justification. Is it sufficient that the dominant company shows that it is meeting competition to 
keep what are or usually would be its own customers and that the low price is better than not selling at all, 
or should it also show that it had no better options, i.e. there were no other customers it could address or 
demand it could open up with less aggressive pricing? In other words, to what extent should it be shown 
that lowering the price below ATC was indispensable? Should the dominant company show that it limited 
the pricing below ATC to a minimum duration and scaled back or redirected capacity as soon as 
commercially possible? 
 
43. More in general this raises the question what to do with price cuts that do not concern a sacrifice 
in terms of extra short run losses, but that nonetheless eliminate equally or more efficient competitors 
which, if their entry or expansion was not impaired, would make the market more competitive and its 
outcome more attractive to consumers. As there are no deliberately incurred losses and (possibly) no clear 
intent to eliminate this can normally not be addressed under the heading of predation. But should such 
harm to the competition process and consumer interests not be avoided nonetheless? To what extent can 
and should a competition authority limit a dominant company to react to new competition? Is it practical to 
say that the dominant company is only allowed to meet but not beat the below cost price offered by the 
new entrant?   
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3. Conclusion 

 
44. As mentioned in the invitation letter to this Roundtable, predation is among the most frequently 
discussed topics in competition law and economics and it has attracted a great deal of attention over the 
years, both in terms of high-profile cases and in terms of debates on the theoretical issues. From the above 
it is clear that there are still a number of questions that will need to be tackled before arriving at a balanced 
and practical policy approach towards predation. This may not be surprising as identifying predation 
concerns the distinction between sharp and positive price competition and abusive conduct, where the same 
price, depending on the circumstances of the case, may fall in either category.  
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NOTES 

 
1.  This paper does not give an overview of EC competition policy but merely reflects on some of the issues 

concerning predatory pricing in the context of applying Article 82 of the EC Treaty. This paper should not 
be read as guiding future Commission practice and should not be read as a proposal for future policy, but 
as a starting point for discussion on what could form a balanced and practical policy towards predation. 

2.  Throughout this text exclusionary effect is used as the short form for the effect of eliminating or 
disciplining rivals or preventing their entry. 

3.  Such was for instance the situation in the AKZO case, where AKZO was considered to predate in the flour 
additives market in order to protect its dominance in the organic peroxides market (case 62/86, AKZO 
Chemie BV v Commission, 1991). 

4.  The Court followed the Commission to prohibit predatory pricing that took place and had its effect only in 
a non-dominated market in the Tetra Pak II case (case T-83/91, Tetra Pak v Commission, 1994). The case 
can however be considered exceptional because the markets of aseptic and non-aseptic cartons were 
strongly linked and the Court and Commission considered that due to the quasi monopolistic position of 
Tetra Pak on the aseptic markets and its leading position on the closely associated non-aseptic markets it 
enjoyed a quasi dominant position also on the latter markets. 

5.  AKZO v Commission par. 71. In this case the Court actually referred to the AVC benchmark, stating that 
prices below AVC must be regarded abusive. However, as explained above, in most cases the AVC 
benchmark will coincide with the AAC benchmark. 

6.  AKZO v Commission, par. 72. 

7.  For instance in the AKZO case, the Court agreed with the Commission that there was clear evidence of 
AKZO threatening ECS in two meetings with below cost pricing if it did not withdraw from the organic 
peroxides market. In addition there was a detailed plan, with figures, describing the measures that AKZO 
would put into effect if ECS would not withdraw from the market. 

8.  Judgment of the Court of Justice in AKZO v Commission, pars 81, 114 and 115. 
 
9.  One particular problem with quantifying recoupment is that predation may be applied by the dominant 

company not just to exclude an identified rival but also in order to build up an aggressive reputation with 
effect further into the future and on other markets. 

10.  This was confirmed by the Court in Tetra Pak II, where the Court stated that proof of actual recoupment is 
not required.   

11.  See the Commission decision in the case Deutsche Post AG (Commission Decision 2001/354/EC of 
20.3.2001, OJ L 125 of 5.5.2001, p. 27).  

12.  Notice on the Application of Competition Rules to Access Agreements, point 112, OJ C 265, 22.8.1998, 
p.2-28. 
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13.  Sometimes a certain pricing behaviour may be objectively justified for more than one reason. For instance, 

the need to sell off perishable inventory or phased out or obsolete products at a loss making price may just 
as well be covered by the first objective justification. In such cases it may also have to be taken into 
account that certain costs that would under normal circumstances be considered variable costs may have 
become fixed costs at the time of sale. 


