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1. Introduction 

1. In the context of the OECD debate, competitive neutrality may be defined as policies undertaken 
by a competition enforcer and/or regulator to remove any unfair competitive advantages or disadvantages 
that public undertakings, which are involved in commercial activities, may experience over their privately-
owned competitors, simply as a result of government ownership or involvement. A competition neutrality 
policy “…systematically reviews [the] legislative and administrative environment in which government 
businesses operate, and reforms that environment so that the conditions under which government 
businesses operate are as close as possible to those faced in the private sector. Competitive neutrality also 
improves the transparency and accountability of government business activities by presenting their costs in 
a comparable manner to the private sector.”1 The public undertakings concerned may be the government 
itself, or any legal entities through which the central, regional or local government conducts commercial 
activities in competition with privately-owned undertakings. Examples of advantages often enjoyed by 
public undertakings are exemptions from taxes and charges, exemption from aspects of business 
regulation, access to capital at lower rates, operating under an unprofitable rate of return-on-investment 
and being able to maintain a pricing policy which does not take into account all of the costs of production. 

2. The main rationale behind implementing competitive neutrality measures is to allow privately-
owned businesses to compete with government-owned businesses on an equal footing. It is believed that 
the accompanying increase in competition would bring about greater efficiencies and better quality 
products and services at lower prices, leading to an increase in consumer welfare. Greater efficiencies in 
the public sector also mean a more effective use of taxpayers’ resources. In essence, competitive neutrality 
thus involves the application to public enterprises of the taxes, incentives and regulations faced by private 
businesses. In practice this may require the authority charged with enforcing competitive neutrality policies 
to levy the full range of taxes and charges on a public enterprise and/or impose a rate of return 
requirement, debt guarantee fees or pricing structure which reflect that which is faced by privately-owned 
companies operating in the same sector.2 

2. The position in the European Community (EC) 

3. One of the greatest strengths of EC competition policy is that it applies to all undertakings, 
irrespective of whether they are publicly or privately owned. Article 86(1) of the EC Treaty3 specifically 
obliges Member States not to enact or maintain in force any measure, with regard to public undertakings, 
which conflicts with the rules on competition. The EC Treaty thus guarantees the neutral treatment of all 
undertakings. This principle is again reflected in article 295 of the EC Treaty, which provides that the 
Treaty shall “in no way prejudice the rules in Member States governing the system of property 
ownership.” Subject to the rules on competition, Member States are in principle free to carry on 
commercial activities themselves, or franchise it to publicly or privately owned firms. However, where 
special or exclusive rights are granted by a Member State’s government to certain undertakings, or where 
the relationships between the government and an undertaking may give the latter certain advantages in a 
market where it competes with other undertakings, competition may be distorted. In such cases, the 
relationship between the government and the undertaking concerned must be scrutinized carefully by the 
Commission.4   

4. Most distortions on competition caused by government involvement in commercial activities in 
the EC are dealt with under the general competition framework,5 which is applicable to all undertakings 
(public and private), or under the provisions of the Treaty dealing with ‘state aid’,6 which similarly apply 
to state aid granted to both public and private companies. Other articles of the EC Treaty also impose 
obligations on Member States not to distort competition: Firstly Article 86, which prohibits Member States 
from implementing or maintaining in force measures, in connection with public undertakings and 
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undertakings to which it has granted special or exclusive rights, which are contrary to the competition rules 
contained in the EC Treaty. Secondly Article 10 (the so-called ‘loyalty clause’), which in conjunction with 
Articles 81 and 82, obliges Member States not to distort competition by compelling the conclusion of, or 
facilitating, anti-competitive agreements between, or practices of, undertakings.  

5. This paper focuses mainly on Articles 86 (regarding public undertakings and undertakings 
enjoying special or exclusive rights) and 87 (state aid control) of the EC Treaty as well as directives and 
guidelines issued under these articles. It attempts to provide some practical examples of how these 
legislative tools have been used to prevent public undertakings from being advantaged vis-à-vis private 
competitors.  

3. Article 86 

6. Article 86 of the EC Treaty may be said to constitute the main tool available to the Commission 
for implementing competitive neutrality policies. It provides that: 

 “1. In the case of public undertakings and undertakings to which Member States grant 
special or exclusive rights, Member States shall neither enact nor maintain in force any 
measure contrary to the rules contained in this Treaty, in particular to those rules provided 
for in Article 12 and Articles 81 to 89. 

 2. Undertakings entrusted with the operation of services of general economic interest or 
having the character of a revenue-producing monopoly shall be subject to the rules 
contained in this Treaty, in particular to the rules on competition, in so far as the 
application of such rules does not obstruct the performance, in law or in fact, of the 
particular tasks assigned to them. The development of trade must not be affected to such an 
extent as would be contrary to the interests of the Community. 

 3. The Commission shall ensure the application of the provisions of this Article and shall, 
where necessary, address appropriate directives or decisions to Member States.” 

7. The Transparency Directive,7 specifically issued to assist the Commission in applying EC 
competition policy to public undertakings, defines ‘public undertakings’ as any undertaking over which the 
public authorities may exercise, directly or indirectly, a dominant influence by virtue of their ownership of 
it, their financial participation therein, or the rules which govern it. The courts have interpreted ‘public 
undertaking’ widely, incorporating any entity carrying on commercial activities, whether it forms part of 
the government or has its own legal personality.8 The ECJ clarified the meaning of ‘undertaking’ in its 
Höfner/Marcotron9 judgement where it held that: “It must be observed, in the context of competition 
law…that the concept of an undertaking encompasses every entity engaged in an economic activity, 
regardless of the legal status of the entity and the way in which it is financed.”  

8. Under Article 86(1), Member States are placed under a clear and strict obligation to treat public 
undertakings neutrally, as compared to other undertakings, and they are specifically forbidden to enact or 
maintain in force any measure which would be contrary to EC competition rules. This approach recognises 
the influence that governments in Member States have over the decisions of public undertakings and 
undertakings to which it has granted special rights, 10 be it financial or regulatory. As a result of this 
influence, public undertakings sometimes conduct commercial activities without properly taking factors 
such as profitability and return-on-investment into account. These factors, in contrast, are crucial in the 
decision-making of private undertakings. Article 86 is thus precisely meant to address situations where the 
special relationship between a government and a public undertaking, places the public undertaking in an 
advantageous position vis-à-vis privately-owned competitors, leading to a distortion of competition which 
affects trade between Member States.11 
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9. In the case of undertakings entrusted with the operation of services of general economic interest, 
Article 86(2) provides that the competitions rules are equally applicable, as long as these rules do not 
obstruct the performance by the undertaking of the general interest tasks assigned to it. Article 86(2) 
recognises the fact that state intervention in the economy is sometimes necessary and justified in order to 
ensure the provision of services of general interest. 12 Although in the vast majority of cases, the market 
ensures the optimum allocation of resources for the benefit of society at large, there are instances where 
services of general interest will not be provided adequately (or at all) if left solely to market forces. This 
may be, for instance, because their market price is too high for consumers with low purchasing power or 
because the cost of providing these services could not be covered by the market price. It is therefore the 
responsibility of public authorities to ensure that services of general interest are preserved when market 
forces cannot achieve this. With the Treaty of Amsterdam, 13 an Article 16 was introduced into the EC 
Treaty which recognises the fundamental role services of general economic interest play in the shared 
values of the European Union and in promoting social and territorial cohesion.14 In two communications,15 
the Commission has clarified its position on the application of EC competition policy to undertakings 
providing services of general interest. In its latest communication the Commission stated that:   

 “[Competition rules] apply only inasmuch as activities concerned are economic activities 
that affect trade between Member States. Where the rules apply, compatibility with those 
rules is based on three principles: 

•   neutrality with regard to the public or private ownership of companies; 

•   Member States' freedom to define services of general interest, subject to control for 
manifest error; and 

•   proportionality requiring that restrictions of competition and limitations of the freedoms of 
the single market do not exceed what is necessary to guarantee effective fulfilment of the 
mission.” 

10. On 12 May 2004, the Commission adopted a White Paper on services of general interest,16 which 
sets out a number of guiding principles upon which the Commission’s approach to services of general 
interest is based. Amongst these are (i) achieving public service objectives within competitive open 
markets and (ii) transparency.17 In defining public undertaking, the White Paper reiterates the position 
under EC law that: “The Treaty provides for strict neutrality. It is irrelevant under Community law 
whether providers of services of general interest are public or private; they are subject to the same rights 
and obligations.”18 For the moment the White Paper does not foresee the adoption of a framework 
directive on services of general interest.  

11. It must be kept in mind that Article 86(2) on services of general economic interest, constitutes an 
exception to the general principle that EC competition policy applies to all undertakings. The ECJ has held 
that this exception must be narrowly construed.19  

12. If the Commission finds that a Member State has breached its obligations under Article 86, it 
may address appropriate decisions or directives to such Member State. It has used this power on a number 
of occasions: 

•   In its Aeroports de Paris decision,20 for instance, the Commission found that Aeroports de 
Paris (ADP), a public undertaking which manages the Paris airports, had infringed Article 
82 of the EC Treaty by using its dominant position (as manager of these airports) to 
impose discriminatory commercial fees in the Paris airports of Orly and Roissy-Charles de 
Gaulle on suppliers of certain ground-handling services. The discrimination resulted from 
the structure of the commercial fees charged by ADP to the suppliers for providing ground 
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handling services. The commercial fees were composed of a fixed part, which related to 
the property occupied by the supplier, and a variable part corresponding to turnover of the 
supplier at the airport. A private undertaking, AFS, which supplied the above services at 
the airports and which had to make use of property located outside the airport premises, 
complained that owing to the manner in which the fees were calculated, it was placed at a 
considerable disadvantage vis-à-vis its competitors, who operated from property located 
inside the airport, which was publicly owned. The Commission found that the commercial 
fees in question formed an important part of a suppliers' cost structure and that the manner 
in which it was calculated did indeed place AFS at a competitive disadvantage. The 
Commission thus ordered ADP to stop its infringement of Article 82 of the EC Treaty. 

•   In Second Operator of GSM Radiotelephony Services v Italy,21 the Commission decided 
that an initial payment, imposed only on the second operator of GSM services for its 
concession to operate a GSM network in Italy, constituted an infringement of Article 86(1) 
of the EC Treaty, read in conjunction with Article 82, as it placed the second operator at a 
competitive disadvantage vis-à-vis the incumbent service provider, a public undertaking. 
The Commission therefore ordered Italy to take the steps necessary to abolish the 
distortion of competition resulting from the initial payment imposed on the second 
operator and to secure equal conditions for operators of GSM radiotelephony on the Italian 
market. It gave Italy the choice to either require the incumbent service provider to make an 
identical payment, or to adopt corrective measures equivalent in economic terms to the 
payment made by the second operator. 

13. Under Article 86(3), the Commission has furthermore addressed various directives to Member 
States to ensure compliance with the obligations resulting from Article 86(1). For instance, the 
Commission’s directive on common rules for the development of the internal market of Community postal 
services22 provides, inter alia, that: “…in order to ensure sound management of the universal service and 
to avoid distortions of competition, the tariffs applied to the universal service should be objective, 
transparent, non-discriminatory and geared to costs.”23 Article 86(3) is also a useful tool through which 
the Commission continues to liberalize certain sectors, previously characterised by the presence of State 
monopolies. For instance, the Commission Directive on competition in the markets for electronic 
communications networks and services24 provides that: “Member States shall not grant or maintain in 
force exclusive or special rights for the establishment and/or the provision of electronic communications 
networks, or for the provision of publicly available electronic communications services.”25 

4. Article 87 

14. Another important tool that the Commission uses to ensure a level playing field between public 
and private undertakings is Article 87 of the EC Treaty, which provides that: 

 “Save as otherwise provided in this Treaty, any aid granted by a Member State or through 
State resources in any form whatsoever which distorts or threatens to distort competition by 
favouring certain undertakings or the production of certain goods shall, insofar as it affects 
trade between Member States, be incompatible with the common market.” 

15. The aim of Article 87 of the Treaty is to prevent trade between Member States from being 
affected by advantages granted by public authorities to undertakings, irrespective of whether they are 
publicly or privately owned, which in various forms, distort or threaten to distort competition by favouring 
certain undertakings or certain products.26 For a measure to constitute state aid under Article 87, the state27 
must grant an economic advantage, above a certain minimum threshold,28 to an undertaking. Exempting an 
undertaking from having to pay certain charges, which would otherwise have been payable, may also 
constitutes state aid. Examples include: tax concessions, the application of excessively low energy prices, 
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preferential interest rates on loans, cross subsidisation, state guarantees and other indirect advantages such 
as the sale or lease of assets at non-market prices.29 

16. A Member State intending to implement new state aid, or alter existing state aid, must notify its 
intention, and full details of the aid to be granted, to the Commission30 and may not implement such aid 
before receiving the approval from the Commission. Implementing new state aid without notification leads 
to such state aid being considered ‘unlawful’ and the Commission, or a national judge, may request the 
Member State to suspend such aid, or to take all measures necessary to recover such aid from the 
beneficiary. The Commission also has the power to review existing state aid, 31  that is aid granted to an 
undertaking by a Member State prior to such Member State’s accession to the European Union. The 
Commission may at any stage find that, due to changing market conditions, such state aid is no longer 
compatible with the common market and has to be terminated. 

17. There are various examples where the Commission has found, specifically in respect of public 
undertakings, that the advantages granted to such undertakings by the government amounted to state aid 
and where it has subsequently implemented measures to ensure that competition is not distorted.  

•   In Banco de Credito Industrial,32 the European Court of Justice (ECJ) found that a 
measure through which a Member State granted a tax exemption to a public undertaking, 
in this case a Spanish limited company in which the State had a holding, constituted state 
aid within the meaning of Article 87(1) of the Treaty. The aid in issue, however, was 
considered to be existing state aid, and it was found that such aid may be implemented as 
long as the Commission has not found it to be incompatible with the common market.  

•   In Syndicat français de l'Express international (SFEI) v La Poste33 the ECJ stated that the 
provision of logistical and commercial assistance by a public undertaking to its 
subsidiaries, which are governed by private law and carry on an activity open to free 
competition, is capable of constituting state aid within the meaning of Article 87 of the EC 
Treaty. The test is whether the remuneration received in return for this assistance is less 
than that which would have been demanded under normal market conditions. 

18. Where the Commission discovers areas where there are frequently complaints that, or uncertainty 
as to whether, state aid is present, it may issue guidelines or communications to clarify what it considers to 
be state aid, and under which conditions such state aid may be declared compatible with the EC Treaty. 

19. The first such example is the Commission’s communication on government capital injections.34 
In this communication the Commission stated that, in broad terms, state aid is present where fresh capital is 
contributed by a public authority to an undertaking (whether public or private) in circumstances that would 
not have been acceptable to a private investor operating under normal market economy conditions.35 A 
classical example would be where the financial position of the beneficiary company is such that a normal 
return on the capital investment cannot be expected within a reasonable time.  

20. A second example is the Commission’s 1993 Communication to the Member States,36 in which it 
formally established the ‘Market Economy Investor Principle’ (MEIP). In this communication the 
Commission recognised that public undertakings can, in certain instances, derive an advantage from the 
nature of their relationship with public authorities through the provision of public funds, whether directly 
or indirectly, and stated that: “To ensure respect for the principle of neutrality the aid must be assessed as 
the difference between the terms on which the funds were made available by the State to the public 
enterprise, and the terms which a private investor would find acceptable in providing funds to a 
comparable private undertaking when the private investor is operating under normal market economy 
conditions (hereinafter 'market economy investor principle').”37 
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21. This principle has been applied by the Commission in establishing the presence of state aid in 
cases concerning capital made available by a public authority to a public undertaking.38   

•   The judgement by the Court of First Instance in Nationale Air France v The Commission39 
is one example of where the MEIP has been used in respect of a public undertaking. Air 
France, a limited company in which the French State at that time held 99% of the share 
capital, had been experiencing serious financial difficulties for some time. Through a 
serious of share-offerings, taken up by state-controlled entities, capital was made available 
by the French State to Air France. The Commission took the view that this constituted 
state aid, inter alia on the basis that a rational private investor would not have injected the 
large amounts in question into Air France in view of its recent poor financial and operating 
performance. Ultimately, therefore, it considered the injection of capital in question to be 
state aid aimed at helping Air France temporarily to overcome its financial crisis. The 
court upheld the Commission’s finding that state aid was present and found that: “…there 
is State aid within the meaning of Article 87 of the Treaty when a State makes a large 
investment…for the purposes of [Air France’s] restructuring, where the restructuring 
envisaged is clearly incapable of improving, even in the long term, the undertaking's 
situation, characterized by a crushing volume of indebtedness and overwhelming losses. In 
such circumstances, a hypothetical private investor would not have been induced by signs 
and prospects of improvement which are insignificant in comparison with the 
undertaking's situation to inject the capital in question, since he would have hardly any 
prospect of the undertaking returning the funds invested.” 

•   In Westdeutsche Landesbank Girozentrale v Commission,40 the MEIP was again applied 
where the Court of First Instance stated that: “Normally, a private investor is not content 
merely with the fact that an investment does not cause him a loss or that it produces only 
limited profits. He will seek to achieve the maximum reasonable return on his investment, 
according to the particular circumstances and the satisfaction of his short-, medium- and 
long-term interests, even where he is investing in an undertaking of which he is already a 
shareholder. Thus, as regards the position of the Land as investor, the fact that the 
transaction at issue is reasonable for the Land does not preclude the application of 
Community law on State aid. It does not obviate the need to ascertain whether that 
transaction strengthens WestLB's position by giving it an advantage which it would not 
have obtained under normal market conditions.”  

22. A last example of where the Commission has found it necessary to clarify its position on state aid 
is in regard to the sales of publicly owned land and buildings. Owing to a number of complaints received 
by the Commission to the effect that there was an element of state aid in favour of the buyers in certain 
sales, by public authorities, of publicly owned land and buildings, the Commission issued a communication 
on the matter.41 In this communication the Commission stated that it will assume that no state aid is present 
in such sales if certain procedures are followed. A sale of land and buildings on a publicised, open and 
unconditional auction, at the highest price is thus not considered to contain any state aid. Selling such 
property at a valuation set by an independent expert evaluation, within a certain margin thereof or at a price 
which reflects the cost of the property to the public authority, will also normally be considered to be sales 
which do not include elements of state aid. 

5. The Transparency Directive  

23. In order to effectively apply EC competition policy and ensure that public undertakings are not 
granted more favourable treatment than their private counterparts, the Commission has to be able to 
ascertain what advantages these undertakings receive. For this purpose, the Commission issued the 
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Transparency Directive.42 This directive recognises that, in order to ensure equal treatment of private and 
public undertakings through a fair and effective application of the Treaty rules, the complex financial 
relations between national public authorities and public undertakings must be made transparent. Article 1 
of this directive thus provides that: 

“The Member States shall ensure that financial relations between public authorities and 
public undertakings are transparent as provided in this Directive, so that the following 
emerge clearly: 

(a) public funds made available directly by public authorities to the public undertakings 
concerned;  

(b) public funds made available by public authorities through the intermediary of public 
undertakings or financial institutions;  

(c)  the use to which these public funds are actually put.”43 

24. ‘Public authorities’ are defined as the State and regional or local authorities and ‘public 
undertakings’, as mentioned before, as any undertaking over which the public authorities may exercise, 
directly or indirectly, a dominant influence by virtue of their ownership of it, their financial participation 
therein, or the rules which govern it. Some examples of financial relations existing between public 
authorities and public undertakings that have to be made transparent are:44  

(i) the setting-off of operating losses;  

(ii)  the provision of capital;  

(iii)  non-refundable grants, or loans on privileged terms;  

(iv)  the granting of financial advantages by forgoing profits or the recovery of sums due;  

(v)  the forgoing of a normal return on public funds used; and 

(vi)  compensation for financial burdens imposed by the public authorities. 

25. The directive also requires undertakings which have been granted ‘special or exclusive rights’ by 
a Member State,45 or which have been entrusted with the operation of a ‘service of general economic 
interest’,46 to maintain separate accounts. These separate accounts must clearly show: (i) the costs and 
revenues associated with the different activities and (ii) full details of the methods by which costs and 
revenues are assigned or allocated to different activities.47 This provision has been inserted into the 
Transparency Directive to avoid that these undertakings cross-subsidize those commercial activities which 
compete with private undertakings, from funds raised through activities specifically reserved for them and 
in which they enjoy special benefits. 

6. Conclusion 

26. EC competition rules, being based on the neutral treatment of all undertakings, have proven to be 
up to the task of ensuring that competition in the common market is not distorted through advantages that 
public undertakings, engaged in commercial activities, may enjoy over their privately-owned competitors.  

27. Article 86 forms the basis of the Commission’s efforts to guarantee a level playing field for all 
actors engaged in commercial activities within the common market. Combined with Article 87 on state aid, 
principles such as the equal treatment of undertakings irrespective of ownership as well as the market 
economy investor principle (MEIP), and backed-up by stringent transparency requirements, the 
Commission has the necessary tools to ensure competitive neutrality within the common market. Where 
certain services in the general economic interest will not be adequately provided under free market 
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conditions, Articles 86 and 87 provide for a proper balance between the application of competition policy 
and the special rights or assistance that may be given to these undertakings.  

28. DG COMPETITION will listen with great attention to the experiences of its OECD peers in this 
domain and in particular to the approach for a competitive neutrality framework adopted (or envisaged) by 
Australia and the Netherlands. 
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