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The Software & Information Industry Association (SIIA) is the principal trade association for the software 

and digital content industries worldwide. The association provides global services in government 

relations, business development, corporate education, and intellectual property protection to its 

members, the leading companies that are setting the pace for the digital age. SIIA is engaged in the 

European policy debate and has organized conferences and events on issues of interest to European 

policymakers in Brussels, London, Berlin and Geneva, as well as in Washington, D.C. We are registered in 

the European Commission’s Transparency Register (ID number: 502425118410-86.) 

SIIA is grateful for this opportunity to comment in connection with this important inquiry into the 

challenges of digitisation for competition policy. 

Our comments fall into three parts.  First, we discuss how privacy issues should be considered in the 

context of competition policy.  We argue that privacy itself should not be a competition policy issue. 

Rather, competition policy authorities can and should inquire into how data is amassed and used in the 

marketplace and review mergers with a view toward assessing whether merged data sets create a barrier 

to further competition.  

Second, we review proposals that dominant companies should be required to disgorge subsets of their 

data to competitors, and conclude that such data sharing ideas serve no useful antitrust purpose and 

create substantial privacy and security risks.  

Third, through a discussion of the recent U.S. Supreme Court decision in Ohio v. American Express, we 

examine how antitrust authorities can properly consider the special economic features of certain two-

sided platform businesses, while leaving them with the tools to bring good cases against companies who 

abuse their market position to lessen competition and harm consumers.  

Privacy as a competition policy issue 

Antitrust officials in the United States are beginning to think about privacy as an antitrust issue.  Coming 

out of a meeting on September 25 between the U.S, Justice Department and state attorneys general, Jim 

Hood, Mississippi’s AG, said, “We were unanimous. Our focus is going to be on antitrust and privacy. That’s 

where our laws are.” 

It is worth building the idea out a little bit to see what’s behind it. Start from the notion that large 

collections of data are intrinsically a privacy risk.  People want privacy, not because they are superstitious 

https://www.washingtonpost.com/technology/2018/09/25/inside-big-meeting-federal-state-law-enforcement-that-signaled-new-willingness-investigate-tech-giants/?utm_term=.06cef5c32115
https://www.washingtonpost.com/technology/2018/09/25/inside-big-meeting-federal-state-law-enforcement-that-signaled-new-willingness-investigate-tech-giants/?utm_term=.06cef5c32115
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or irrational, but because they want to be protected against a large, but indefinite, range of harms.  The 

more an organization knows about people, the more vulnerable they are to these harms.  In privacy 

scholar Paul Ohm’s famous phrase, no one wants his worst enemy to have access to a ‘data base of ruin,’ 

that is a comprehensive record of his life, activities, preferences, values, beliefs, hopes and dreams.  

Now consider market place conduct that systematically amasses data of individuals.  The larger the data 

set the more dangerous it is to people. If a single company gains control over this data set either through 

unilateral market place conduct or through merger, it is in the position to do considerable harm to the 

privacy interests of a very large number of people and it has a monopoly or close to a monopoly in this 

data.  Efforts to gather this data must therefore be subject to a test of reasonableness under the antitrust 

laws.  And mergers must be evaluated by whether the resulting data sets pose an unacceptably high risk 

of damage to the privacy interests of individuals. 

This idea was likely behind the dissent from U.S. Federal Trade Commissioner Pamela Harbour in the 

approval of the Google-DoubleClick merger.  She said: “The truth is, we really do not know what 

Google/DoubleClick can or will do with its trove of information about consumers’ Internet habits. The 

merger creates a firm with vast knowledge of consumer preferences, subject to very little accountability.”  

She objected to the merger analysis used that relied on traditional antitrust principles because it “does 

not reflect the values of the consumers whose data will be gathered and analyzed” and because it contains 

“no adequate proxy for the consumers whose privacy is at stake.” As a result, she prefers an approach 

that would ‘make privacy ‘cognizable’ under the antitrust laws, and thus would have enabled the 

Commission to reach the privacy issues as part of its antitrust analysis of the transaction.’ 

The U.S. antitrust laws certainly allow and indeed require enforcement authorities to consider data issues. 

Section 7 of the Clayton Act, for instance, prohibits mergers that would be likely “substantially to lessen 

competition, or to tend to create a monopoly.” That standard can be applied to combinations of data sets 

post-merger and fully authorizes antitrust authorities to examine data issues.   

Data is an asset that could act as a barrier to entry. As the Economist puts it, “Vast pools of data can…act 

as protective moats.”  Some competition policy authorities have suggested that “….the collection of data 

may result in entry barriers when new entrants are unable either to collect the data or to buy access to 

the same kind of data, in terms of volume and/or variety, as established companies.” 

In theory, one company’s control of data might in certain circumstances leave such a limited supply left 

for others that competition has a hard time thriving.  

But data is only one element in the production process. As the Centre on Regulation in Europe says, “The 

first principle is that data are one input, which is important but not unique, to develop successful 

applications and algorithms.  Other inputs are also important such as skilled and creative labour force (in 

particular computer scientists and engineers), capital and distribution channels.”  

Data is important in a special way – processing data provides insights that help improve the quality of a 

service.  Much business-critical data is easily available to tech companies and to the many other industries 

that rely on data. The Internet itself is the source of large amounts of commercially important information 

freely available for anyone who wants to use it.  Service providers make enormous amounts of additional 

information commercially available for business uses. The flood of data is so large that companies such as 

Oracle have begun to set up data marketplaces to help companies find and buy what they need. 

https://www.uclalawreview.org/broken-promises-of-privacy-responding-to-the-surprising-failure-of-anonymization-2/
https://www.ftc.gov/sites/default/files/documents/public_statements/statement-matter-google/doubleclick/071220harbour_0.pdf
https://www.economist.com/news/leaders/21721656-data-economy-demands-new-approach-antitrust-rules-worlds-most-valuable-resource
http://www.autoritedelaconcurrence.fr/doc/reportcompetitionlawanddatafinal.pdf
http://cerre.eu/sites/cerre/files/170216_CERRE_CompData_FinalReport.pdf
https://docs.oracle.com/en/cloud/saas/data-cloud/dsmkt/oracle-data-marketplace.html
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Moreover, data is not destiny.  For one thing, more is not necessarily better.  At some point having 

additional data adds no additional value.  Moreover, for many applications, the value of data declines 

quickly; it is transient.  Applications live off new data, not stockpiles of historical data. For instance, 15 

percent of queries submitted each day have never been seen before by Google's search engine. And some 

advanced algorithms such as the machine learning programs that learned to play Go merely from the rules 

of the game itself, do not rely on data at all. 

The start-up dating service, Tinder, overcame the data lead of established providers Match.com, 

eHarmony, and OkCupid with innovative features such as the “double opt-in.” As economist Hal Varian 

puts it, it is the recipe not the data that matters. And the recipe – the algorithm, the idea – comes from 

high quality data scientists and creative entrepreneurs. 

Finally, it is not the amount of data that is crucial.  Data matters for competition analysis only if it is scarce 

and cannot be replicated.  The philosopher John Locke said it would be legitimate to acquire property in 

the state of nature as long as “there was still enough, and as good left” for others. In the data economy, 

the question isn’t whether data is valuable but whether there’s enough good data available for 

competitors to use. 

It is legitimate for competition policy authorities to examine possible harmful effects on the interests of 

consumers from the collection or combination of data sets. But the abundant supply of data in the Internet 

ecosystem and the ease with which valuable data can be replicated by competing firms suggest that the 

examination will routinely reveal a lack of harm.   

In the Google-DoubleClick case, for instance, the FTC majority examined the data issues in the context of 

the online advertising market and concluded that “the evidence failed to show that the accessibility to 

Google of any additional data would likely enable it to exercise market power.” It found that the combined 

data set would not constitute “an essential input to a successful online advertising product’ because 

several competitors have ‘have access to their own unique data stores.”  

European competition authorities use a similar standard in merger reviews involving merged data sets. 

For instance, in 2016, the European Commission approved the Microsoft merger with LinkedIn, saying  

that “the combination of their respective datasets does not appear to result in raising the barriers to 

entry/expansion for other players in this space, as there will continue to be a large amount of internet 

user data that are valuable for advertising purposes and that are not within Microsoft's exclusive control.” 

In 2008, the European Commission found that “the combination of (Google’s) data about searches with 

(Doubleclick’s) data about users' web surfing behaviour is already available to a number of Google's 

competitors today.” 

In its 2014 consideration of the merger of Facebook and WhatsApp, the European Commission 

determined that “…regardless of whether the merged entity will start using WhatsApp user data to 

improve targeted advertising on Facebook's social network, there will continue to be a large amount of 

Internet user data that are valuable for advertising purposes and that are not within Facebook's exclusive 

control.” 

Finally, in its 2017 study of the online video streaming marketplace, the Netherlands Authority for 

Consumers and Markets found that “large quantities of data are not an insurmountable barrier for being 

able to enter the market.” 

https://www.cnet.com/news/google-search-scratches-its-brain-500-million-times-a-day/
https://www.cnet.com/news/google-search-scratches-its-brain-500-million-times-a-day/
https://www.gq.com/story/tinder-online-dating-sex-app?currentPage=3
https://blogs.thomsonreuters.com/answerson/googles-chief-economist-big-bets-success-partnership/
http://www.constitution.org/jl/2ndtr05.htm
https://www.ftc.gov/system/files/documents/public_statements/418081/071220googledc-commstmt.pdf
http://ec.europa.eu/competition/mergers/cases/decisions/m8124_1349_5.pdf
http://ec.europa.eu/competition/mergers/cases/decisions/m4731_20080311_20682_en.pdf
http://ec.europa.eu/competition/mergers/cases/decisions/m7217_20141003_20310_3962132_EN.pdf
https://www.acm.nl/en/publications/publication/17574/No-dominant-market-power-among-online-video-streaming-platforms
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However, there is one way for antitrust authorities to consider privacy in merger reviews.  Companies 

differ in their data practices; some might be more protective of privacy than others.  If potentially 

competitive companies merge, then this diversity of privacy practices could be lost.  Agencies should 

examine this non-price aspect of competition, just as much as they should examine diminished quality, 

selection or service in evaluating a merger. 

But, going beyond these competition issues to review conduct or mergers based on non-competition 

issues like privacy itself is not warranted under either U.S. or European competition policy standards.  Both 

jurisdictions ground competition policy law in protecting the consumer interests in low-prices, quality and 

variety of products, choice, and innovation.  Other policy goals need to be attained with other policy tools. 

The U.S. FTC majority said as much in approving the Google-DoubleClick merger. It expressed reservations 

about intervening “in transactions for reasons unrelated to antitrust concerns, such as concerns about 

environmental quality or impact on employees.”  It said clearly that “the sole purpose of federal antitrust 

review of mergers and acquisitions is to identify and remedy transactions that harm competition” and 

concluded that the Commission lacks “legal authority to require conditions to this merger that do not 

relate to antitrust.” 

Competition policy and data sharing 

Recently, Prof. Myer-Schonberger proposed that companies above a certain size should be required to 

disgorge subsets of their data to competitors. Amazon, for example, would be required to make available 

its sales data so that anyone could create an alternative recommendation engine. 

Voluntary data sharing arrangements among competitors have existed for generations. The most 

prominent example in the U.S. is credit bureaus, where banks and others voluntarily pool information in 

order to get a more accurate picture of risks for potential lenders, insurers and employers. 

But mandatory data sharing suffers from many flaws.  For one thing, it creates substantial privacy risks. If 

people are willing to share their information with one company, it doesn’t follow that they want to share 

it with all the competitors of these companies. Forced data sharing runs against any notion of effective 

privacy protection. Companies with data management practices that go above current legal requirements 

and that many consumers find attractive would be required to pass personal information on to other 

companies who do the minimum to comply, thereby defeating consumer choice in data protection 

practices.   

This risk might be mitigated if companies were required to deidentify the information before passing it 

on. But competitors don’t want anonymous data; they want the list of their rival’s users and everything 

the rival knows about them. Search engine competitors want individual-level data, identified by IP 

address, device ID and other identifiers that privacy regulators treat as personal information.  

The non-rivalrous nature of information often gives rise to the feeling that there would be no loss and all 

gain from data sharing. But mandated data sharing would create overwhelming disincentives to invest in 

data base construction.  The construction and maintenance of accurate, up to date relevant systems of 

records is an enormously expensive tasks characterized by steep economies of scale. These data bases are 

often a treasured company asset, with values at transfer in the billions of dollars. It is hard to see why any 

company would invest in this effort if the fruit of its work would be immediately made available to all 

competitors at no or minimal charge. 

https://www.foreignaffairs.com/articles/world/2018-08-13/big-choice-big-tech?cid=int-lea&pgtype=hpg
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Myer-Schonberger thinks data sharing is needed to ward off system failures that could arise from 

centralization. For instance, when one company provides the best recommendation engine that most 

people want to use, what happens when the service makes a mistake? There’s nowhere to go to get an 

alternative answer that could correct the mistake. The result could be catastrophically misleading search 

results, consumer recommendations, and news feeds. In addition, centralization could create data 

security risks. When one company controls all the data, what happens if there’s a security breach? It’s a 

single point of failure that could have catastrophic results for the entire system. 

But upon examination these risks are illusory. Forced data sharing doesn’t make the data vanish from the 

original data collector. So whatever security risks were present are still there. And with data sharing, every 

new entity who receives the original data is a new point of failure. 

Moreover, if a company gets its personalized results wrong, consumers don’t need to go to a competitor 

to be informed of the mistake. It’s like getting the wrong sized shoe; you know it doesn’t fit because it 

hurts. So, what happens with personalization mistakes? You don’t read the suggested article, you don’t 

buy the recommended product and you don’t click on the proffered search results. And the algorithm 

learns from that and tries to get it better next time. 

If it doesn’t, then there are alternatives. Perhaps the biggest blind spot in the centralization argument is 

the idea that the large tech companies have no competition at all, as if Amazon doesn’t have competitors 

like Wal-Mart, Facebook doesn’t have competitors like Snapchat, Twitter and LinkedIn, and Google 

doesn’t have competitors in search like Bing, DuckDuckGo, Yelp, and Travelocity and competitors in 

advertising such as Facebook and Amazon. Systematic, regular and widespread failure of these services 

would not be catastrophic except for the companies themselves, who would immediately see their market 

share eroded as people exit in mass to these alternatives. 

The existence of these competitive alternatives suggests that data sharing, with its substantial flaws for 

other policy objectives, should be considered as a competition policy tool only with substantial proof of 

anticompetitive conduct, and only after less draconian measures have been determined to be ineffective 

in protecting consumers from this conduct.  

Competition policy in two-side market platforms 

The U.S. Supreme Court’s Ohio v. American Express decision has been widely criticized as “devastating,” 

“gutting” and “undermining” U.S. antitrust law. But the decision narrowly and sensibly considers special 

economic features of certain two-sided platform businesses and leaves antitrust authorities with plenty 

of room to bring good cases against companies who abuse their market position to lessen competition 

and harm consumers.  

The case concerned credit card markets, where merchant demand for payment service is heavily 

dependent on consumer demand for the same transaction service, and vice versa. Pricing to one side of 

the market makes a difference to the demand on the other side of the market. Price increases to 

merchants, for instance, can increase sales, something that would rarely happen in one-sided markets. 

The court considered this two-sided feature of the credit-card market to assess the reasonableness of 

Amex’s anti-steering rule, which prevented merchants from nudging their customers into using a cheaper 

form of payment such as their Visa or MasterCard cards. Amex’s business model is to charge merchants a 

higher fee and use the extra revenue to provide generous rewards programs for high-end 

https://www.supremecourt.gov/opinions/17pdf/16-1454_5h26.pdf
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cardholders.  The rule supported this business model, preventing merchants from eroding the higher 

Amex merchant fee, and promoting larger Amex card usage.   

The Court viewed Amex as a two-sided platform "supplying only one product—the transaction." The anti-

steering rule increased prices to merchants, but it provided countervailing benefits to cardholders on the 

other side of the very same transactions. The substantial benefits to cardholders were large enough to 

outweigh merchant losses. The Court decided that the anti-steering rule had an overall positive effect and 

so was not an unreasonable restraint on trade. 

Critics assert that this notion of a two-sided market is slippery and confused.  With enough ingenuity, they 

say, every market can be categorized as two-sided, with the result that this tougher standard for antitrust 

action will apply everywhere. 

But this is just wrong. Not every market can be categorized as two-sided. The notion of a two-sided market 

has been thoroughly explored since the classic article by Jean-Charles Rochet and Nobel Prize-winning 

economist Jean Tirole set out the basic notion in 2003.  There are different technical tests for determining 

whether a market is two sided, but they all agree in particular cases. 

A vertical chain from manufacturer to distributor to retail outlet is not a two-sided market.  Companies in 

these chains buy goods from the higher level and sell them to the lower level. This is what Walmart does, 

and what Amazon does in its incarnation as a bookseller and retailer. 

In contrast, an online market like eBay links two sides of the market, providing a service to customers on 

both sides.  They do not buy from one side and sell to the other; rather, merchants using the eBay platform 

sell to buyers who are also on eBay. 

Even though the concept is clear, its use in antitrust litigation might still be overbroad, allowing any 

conduct to escape scrutiny as long as it is somehow connected to a two-sided market. 

But the U.S. courts have already dealt with this possibility. In an earlier case involving Visa and MasterCard, 

the U.S. Second Circuit Court of Appeals showed how proper distinctions could be made. Even though 

these card networks operate in a two-sided market for cardholder transactions, the Court declared that 

the relevant market for the conduct at issue was not this two-sided market, but the one-sided market for 

network services.  Visa and MasterCard had exclusionary rules that barred banks from issuing American 

Express or Discover cards. That rule served to limit competition from American Express and Discover, who 

would seek to sell their services to banks, except for the Visa exclusionary rule. 

This rule did not serve to balance the interests of cardholders, banks and merchants in a two-sided 

market.  It served only to advance Visa and MasterCard’s interests in preventing competition for the 

business of banks in issuing cards. So, the court properly ruled that the relevant market in this case was 

the one-sided network services market. 

To many critics, the result in the Amex case improperly endorsed an unjust business model. To them, the 

Amex model of charging higher prices to merchants to pay for cardholder rewards programs seems 

abusive. Amex maneuvers merchants into paying more for their cards as a way to attract wealthy price-

indifferent customers. Cardholders gain from the Amex rewards program, but the merchants are barely 

better off, if at all. Moreover, because merchants charge higher prices to everyone to cover the cost of 

Amex payment services, the scheme can also be viewed as a kind of “Reverse Robin Hood,” as Michael 

http://www.rchss.sinica.edu.tw/cibs/pdf/RochetTirole3.pdf
https://law.justia.com/cases/federal/district-courts/FSupp2/163/322/2520977/
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Kades of the Center for Equitable Growth puts it, a giant wealth transfer from ordinary consumers to 

better off cardholders. 

Of course, the credit card market also democratizes credit and makes transactions easier for ordinary 

consumers. But the fact, if it is a fact, that the anti-steering rule supports an unjust business model does 

not make it unreasonable under the competition policy law. Using the mechanisms of interdependent 

demand in card markets to transfer wealth from the poor to the rich might be an injustice, but it is not 

evidence of anti-competitive conduct.   

The reality is that competition policy is a powerful but limited public policy tool. It aims only to protect 

markets from monopoly abuse and unreasonable restraints on competition. 

Public policy is not powerless to correct perceived abuses that are untouched by competition policy. In 

this case, legislation, similar to the Durbin amendment of the 2010 Dodd-Frank statute that regulates 

merchant debit card fees, might be needed to satisfy the concerns of card market reformers.   

Other critics worry that tech companies will escape effective antitrust scrutiny under this ruling. But the 

Amex decision does not immunize tech from competition policy complaints. For one thing, the court 

applied the decision only to “a special type of two-sided platform known as a ‘transaction’ platform,” 

where the interaction between the two sides is a "single, simultaneous transaction between participants." 

When asked at a Congressional hearing, FTC Chairman Joe Simons said, “The Amex case is extremely 

narrow. I think generally it's going to apply to very few situations." Justice Department Antitrust chief 

Makan Delrahim shared this narrow reading of the case. 

Still, the reasoning that led the court to apply a two-market analysis to the Amex anti-steering rule is not 

in principle limited to payment-systems. Many markets might qualify as two-sided if the facts support that 

analysis. The court articulated a standard to apply in future cases, namely that a market should be treated 

as one-sided “when the impacts of indirect network effects and relative pricing in that market are minor.” 

Using that standard, the court evaluated a potential claim from a newspaper that it operated in a two-

sided market because it linked advertisers with readers. The court rejected this hypothetical claim 

because “newspaper readers are largely indifferent to the amount of advertising that a newspaper 

contains.” The indirect network effects in this market are “weak”; it “behaves much like a one-sided 

market and should be analyzed as such.” 

So, the decision will not shield any companies from competition policy scrutiny. How two-sided market 

analysis applies to other cases depends on application of the court’s mandate to look at the strength of 

the indirect network effects at play and the facts of the particular case. 

In its own consideration of two-sided markets, the Commission might consider standard set out in Ohio 

v. American Express as a guide for how competition policy should be adapted to the unique characteristics 

of these markets.  

SIIA is grateful for this opportunity to comment in this important proceeding.  If you have any comments 

or questions, do not hesitate to reach out to Mark MacCarthy, Senior Vice President for Public Policy at 

SIIA - mmaccarthy@siia.net . 

https://twitter.com/b_fung/status/1019600555306516481
https://www.axios.com/makan-delrahim-in-aspen-1530038874-a289ad1a-012b-4ccb-9cb7-69658ee78c33.html
mailto:mmaccarthy@siia.net

