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1.  INTRODUCTION 

1. Article 15(1) of Regulation 1/2003 of the Council of 16 December 2002 on the 
implementation of the rules on competition laid down in Articles 81 and 82 of the 
Treaty (hereinafter “Regulation 1/2003”)1 stipulates that in proceedings for the 
application of Article 81 or Article 82 of the EC Treaty, courts of the Member States 
may ask the Commission to transmit to them information in its possession or its opinion 
on questions concerning the application of the Community competition rules. This form 
of cooperation between the Commission and the national courts is described in more 
detail in the Commission Notice on the co-operation between the Commission and the 
courts of the EU Member States in the application of Articles 81 and 82 EC (hereinafter 
the “Cooperation Notice”).2  

2. Paragraph 27 of the Cooperation Notice specifies that, when called upon to apply EC 
competition rules to a case pending before it, a national court may first seek guidance in 
the case law of the Community courts or in Commission regulations, decisions, notices 
and guidelines applying Articles 81 and 82 EC. Where these tools do not offer sufficient 
guidance, the national court may ask the Commission for its opinion on questions 
concerning the application of EC competition rules.  

3. It is important to note that the present request for an opinion, apart from questions of 
Article 82 EC, also raises competition issues as regards Articles 3(1)(g), 4(1) and 86 
EC3 which are not specifically covered by Regulation 1/2003 or the Cooperation Notice. 
However, paragraph 15 of the Cooperation Notice states that Article 10 of the EC Treaty 
imposes on the European institutions and the Member States mutual duties of loyal co-
operation with a view to attaining the objectives of the EC Treaty. Article 10 EC thus 
implies that the Commission must assist national courts when they apply Community 
law,4 i.e., including assistance outside the scope of Article 15(1) of Regulation 1/2003. 
This opinion is therefore provided under Article 15(1) of Regulation 1/2003 to the 

                                                 
1  OJ 2003 L 1/1. 
2  OJ 2004 C 101/4. 
3  Council Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures for the award of 

public service contracts, OJ 1992 L 209/1. 
4  Case C-2/88 Imm Zwartveld  ECR [1990] I-3365, 16 to 22 and Case C-234/89 Delimitis ECR [1991] I-935, 

53. 
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extent Articles 81 and 82 EC are concerned and under Article 10 EC to the extent 
competition issues not relating to Articles 81 and 82 EC are concerned. 

4. It must also be noted that neither the opinions of the Commission under Article 15(1) of 
Regulation 1/2003 nor opinions of the Commission provided outside the scope of 
Article 15(1) are binding for the national courts. Only the European Court of Justice 
(hereinafter the “Court”) may provide a binding interpretation of the EC competition 
rules in the context of a preliminary ruling. Article 234 EC provides that where a 
question of interpretation of the rules of the EC Treaty is raised before any court or 
tribunal of a Member State, that court or tribunal may, if it considers that a decision on 
the question is necessary to enable it to give judgment, request the Court to give a ruling 
thereon. Where any such question is raised in a case pending before a court or tribunal 
of a Member State against whose decisions there is no judicial remedy under national 
law, that court or tribunal is obliged to bring the matter before the Court unless the 
Court has previously declared itself on this question or the precise application of the EC 
Treaty rule is clear.5 

5. On 4 October 2004, the plaintiff, the waste management company UAB “Tew Baltija”, 
brought a legal action against the municipality of Kaunas before the Vilnius District 
Court. On 7 February 2005, the Vilnius District Court requested from the European 
Commission an opinion as regards the application of the EC rules raised in the legal 
action before it.  

6. The present opinion responds, within the scope set forth in paragraph 3 above, to the 
request to the extent that Community law is applicable, i.e., to the extent that trade 
between Member States may be affected by the alleged practices. The Commission 
cannot, however, provide an opinion as regards the application of national law, in 
particular on the application of Lithuanian competition law. 

7. In accordance with the Cooperation Notice, the Commission will, when giving its 
opinion, limit itself to providing the national court with the factual information or the 
economic or legal clarification asked for, without considering the merits of the case 
pending before the national court.6 The present opinion therefore limits itself to 
clarifying the questions of the application of Community law raised on the basis of the 
information provided in the legal action and on the basis of the other documents of the 
file which have been brought to the Commission’s attention by the Vilnius District 
Court.  

2. THE FACTS 

2.1 The Parties 

8. The legal action before the Vilnius District Court has been submitted by UAB “Tew 
Baltija”, an undertaking established under the laws of Lithuania. “Tew Baltija” controls 
five companies, established under the laws of Lithuania, which provide waste 

                                                 
5  Case 283/81 Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health ECR [1982] 3415. 
6  Cooperation Notice, para. 29. 
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management services in Lithuania. The shareholder of “Tew Baltija” is TEW 
Entsorgung GmbH&Co KG, a German consortium, controlled by Toensmeier group. 
“Tew Baltija”, in co-operation with a Toensmeier group company, created a consortium 
for the participation in the public tender for the waste collection concession, announced 
by Kaunas municipality on 17 September 2004. 

9. The defendant is Kaunas municipality which administers Kaunas city. Kaunas is the 
second biggest city in Lithuania, with a population of 366.652 in 2004.  

2.2 Factual Background 

10. On 23 June 2004, the Council of Kaunas municipality adopted a decree by which it 
authorised its director to announce a public tender for the award of a concession for the 
collection and transportation of waste in the territory of Kaunas municipality. The 
winner of the tender would be awarded an exclusive right to collect and transport waste 
in Kaunas municipality for a period of 15 years. The tender of Kaunas municipality 
covers the collection and transport of (i) non-hazardous communal waste from private 
households and certain undertakings, (ii) separate waste (glass, paper, carton, metal and 
plastic), (iii) bio degradable waste (iv) waste of animal origin, (v) packaging waste, (vi) 
construction waste, (vii) large-size waste, (viii) electronic waste, and (ix) waste tyres. 

11. The public tender was announced on 17 September 2004 and was published in the 
Official Journal of Lithuania. The conditions of the public tender required the 
participants to submit detailed calculations as regards the prices to be charged for their 
services to private clients (households), including supporting documentation. The public 
tender rules did not require such information for the prices to be charged to the 
commercial clients of the concessionaire. In addition, the participating companies had to 
submit descriptions of their commercial activities and their plans for future expansions 
of their waste collection and transportation activities. 

12. The plaintiff considers the announcement of the public tender and the tender conditions 
to be illegal and contrary to national and EU law. For this reason, the plaintiff has 
submitted a legal action before the Vilnius District Court, requesting that the public 
tender for the concession award be declared contrary to national and EU law, and that 
the municipality be ordered to annul the tender procedure. It is the Commission’s 
understanding that the tender procedure was suspended as a result of the legal action. 
The Vilnius District Court has requested the opinion of the Commission with regard to 
the application of Articles 86(1) EC and 82 EC, 3(1)(g) EC and 4(1) EC to the facts of 
the case at hand.  

3. LEGAL CONSIDERATIONS  

3.1 Article 86(1) EC in conjunction with Article 82 EC 

13. The main question from a competition law perspective raised in the legal action pending 
before the Vilnius District Court is essentially whether Article 86(1) EC, read in 
conjunction with Article 82 EC, precludes the carrying out of a tender procedure under 
which a single selected undertaking would be granted the exclusive right for a duration 
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of 15 years to collect and transport waste in the municipality of Kaunas thus excluding 
other undertakings and providing the concessionaire with the possibility to charge 
excessive prices to commercial clients. 

14. It needs to be noted at the outset that the question raised by the Vilnius District Court 
under Article 86(1) EC in conjunction with Article 82 EC constitutes a hypothetical 
question. It is the Commission’s understanding that the tender procedure has been 
suspended as a result of the legal action pending before the Vilnius District Court. At 
this stage, no undertaking exists that has been granted exclusive or special rights within 
the meaning of Article 86(1) EC. The Commission will therefore in the following 
provide its opinion on the hypothetical assumption that a tender procedure would be 
carried out and that the winner would obtain the exclusive right to carry out waste 
management services in the municipality of Kaunas.  

3.1.1 The concept of “undertakings” and “exclusive rights” 

15. Article 86(1) EC applies to public undertakings and undertakings that have been granted 
special or exclusive rights. According to the Court’s case law, “the concept of an 
undertaking encompasses every entity engaged in an economic activity, regardless of 
the legal status of the entity and the way it is financed.”7 The Court has considered in 
previous judgments that waste management companies for building waste8 and 
dangerous waste9 carry out an economic activity and thus constitute undertakings.  

16. Special or exclusive rights within the meaning of Article 86(1) EC may be granted in the 
whole of a national territory or in only part of it. Exclusive rights exist where a 
monopoly has been granted by the State to an entity to engage in a particular economic 
activity on an exclusive basis. Two judgments by the Court dealt with exclusive rights 
granted to waste processing undertakings. The Court found in the above-referenced 
Kobenhavns judgment that the three undertakings that had been authorised to receive 
building waste in Copenhagen had been granted an exclusive right. In Dusseldorp, the 
Court considered that the authorisation to one single undertaking by the Dutch 
authorities to process certain waste constituted an exclusive right.10 

17. Pursuant to Article 86(1) EC, in the case of the undertakings to which they grant special 
or exclusive rights, Member States are neither to enact nor to maintain in force any 
“measure” contrary to the rules contained in the Treaty, in particular to the rules on 
competition. The concept of “State measures” within the meaning of Article 86(1) EC 
has been interpreted broadly by the Commission and by the Court.11 For example, in 
Bodson v Pompes Funèbres, the Court considered that Article 86(1) EC applied to an 

                                                 
7  Case C-41/90 Höfner v. Macrotron ECR [1991] I-1979, at para. 21. 
8  Case C-209/98, Entreprenørforeningens Affalds/Miljøsektion (FFAD) v Københavns Kommune, ECR [2000] 

I-3743, at para. 54. 
9  Case C-203/96, Chemische Afvalstoffen Dusseldorp BV and Others v Minister van Volkshuisvesting, 

Ruimtelijke Ordening en Milieubeheer, ECR [1998] I-4075. 
10  Dusseldorp, supra, at para. 58. 
11  See Case 249/81 Commission v Ireland ECR [1982] 4005, at para. 28, where the Court held that a measure 

must not be binding. In an early Directive under Article 28 (Commission Directive EEC 70/50), the 
Commission said that the measures in that Article included „laws, regulations, administrative provisions, 
administrative practices, and all instruments issued from a public authorities, including recommendations“. 
This definition may also be applied for Article 86(1) EC. 
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agreement by which a local municipality granted the exclusive right to perform funeral 
services to the concessionaire and imposed certain pricing conditions.12 

18. In considering whether the tender rules such as those at issue before the Vilnius District 
Court are contrary to Article 86(1) EC, read in conjunction with Article 82 EC, it must 
be determined whether they give rise to a dominant position on the part of the 
undertaking to which the special or exclusive right is granted and whether they give rise 
to an abuse. 

3.1.2 The existence of a dominant position  

19. As regards the question of the existence of a dominant position, the definition of the 
relevant market is usually of great importance, as is the delimitation of the substantial 
part of the common market in which the undertaking may be able to engage in abuses 
which hinder effective competition.13 In that regard, it must be stated that it is for the 
national judge to define the relevant market in the light of the facts available to it, first 
having regard to the particular features of the product or service in question and, second, 
with reference to a clearly defined geographical area in which it is marketed and where 
the conditions of competition are sufficiently homogeneous for it to be possible to 
evaluate the economic power of the undertaking or undertakings concerned.14 For 
general guidance as regards the definition of relevant product and geographic markets, 
reference is hereby made to the Commission Notice on market definition.15  

20. It is important to note that the Court has held repeatedly that an undertaking vested with 
an exclusive right may be regarded as occupying a dominant position within the 
meaning of Article 82 EC16 in the relevant product and geographic market(s) as defined 
by the national court. 

21. As mentioned earlier at para. 10, the tender of Kaunas municipality covers the collection 
and transport of (i) non-hazardous communal waste from private households and certain 
undertakings, (ii) separate waste (glass, paper, carton, metal and plastic), (iii) bio 
degradable waste (iv) waste of animal origin, (v) packaging waste, (vi) construction 
waste, (vii) large-size waste, (viii) electronic waste, and (ix) waste tyres.  

22. As regards the product or service in question, the Vilnius District Court may have to 
determine whether the collection and transport of each type of waste covered by the 
tender constitutes a distinct market. For example, the Commission in DSD, a case 
concerning packaging waste, defined separate markets for the collection and sorting of 
(i) household packaging waste (used sales packaging collected from private 
households), (ii) traditional and residual household waste (other non-sales packaging 
items collected from private households) and (iii) industrial packaging waste (used 
packaging collected in industry and from large enterprises).17 The collection and 

                                                 
12  Case 30/87 Corinne Bodson v Pompes Funèbres  ECR [1988] 2479. 
13  Case  C-209/98, Kobenhavens, supra, at para. 57 ; Case C-242/95 GT-Link ECR [1997] I-4449, para. 36. 
14  Kobenhavens, supra, at para. 57; Case 27/76 United Brands v Commission  ECR [1978] 207, para. 11. 
15  Commission Notice on the definition of the relevant market for the purposes of Community competition law 

for guidance concerning the determination of relevant product and geographic markets OJ 1997 C 372/5. 
16  E.g., Dusseldorp, supra, at para. 60. 
17  Commission decision of 17 September 2001, DSD, OJ L 319/1, at paras. 87 et seq – appeal pending.  
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transport of e.g., electronic waste, construction waste and some or all of the waste types 
covered by the tender may display specific characteristics (e.g., different collection 
infrastructure, different collection schedules, different sorting and processing facilities, 
etc.) and constitute separate product markets. However, the question of the product 
definition may be left open if the Vilnius District Court should find that the 
concessionaire would have a dominant position in each of the waste markets concerned.  

23. As regards the geographical market, it is suggested that the Vilnius District Court take 
into account the fact that an exclusive right is granted to the concessionaire. If 
households and commercial undertakings wish to have their waste collected in Kaunas 
municipality they can only deal with the concessionaire. That could have the effect of 
restricting the market to the area over which the exclusive right extends.18  

3.1.3 Substantial part of the Common market 

24. According to Article 82 EC, the dominant position must be held in the whole or a 
substantial part of the Common market. Thus, once the limits of the area affected have 
been defined, it will be necessary to consider whether that area constitutes a substantial 
part of the Common market. Substantiality is not only a question relating to the physical 
size of the geographical market to the EC as a whole but also a question of relative 
economic importance. According to the ECJ, “the pattern and volume of the production 
and consumption of the said product as well as the habits and economic opportunities of 
vendors and purchasers must be considered”.19 The territory of (also smaller) Member 
States,20 regions of Member States21 as well as important ports22 and airports23 have 
been found by the Court to constitute a substantial part of the Common market. In 
Kobenhavns, the Court left it for the national court to determine the question whether 
the municipality of Copenhagen could be considered a substantial part of the Common 
market.24 The Court has also held that, where national law confers a contiguous series of 
monopolies within a Member State which, taken together, cover the entire territory of 
that State, that law creates a dominant position in a substantial part of the Common 
market.25   

25. It is suggested that the Vilnius District Court determine whether Kaunas municipality 
constitutes a substantial part of the Common market by having regard, in particular, to 
the volume of waste produced and collected in the municipality of Kaunas and its 
importance in relation to waste collection operations as a whole in Lithuania and the 
Common market.  

26. In this context, it is suggested that the Vilnius District Court consider, in particular,  
                                                 
18  Kobenhavens, supra, at para. 62.  
19  Cases 40/73 etc, Suiker Unie v. Commission, ECR [1975] 1663, para 371. 
20  E.g., Ireland in Commission decision of 14 May 1997, Irish Sugar, OJ 1997 L 258/1.  
21  E.g., Southern Germany in Cases 40/73 etc, Suiker Unie v Commission, ECR [1975] 1663. 
22  Case C-179/90, Merci Convenzionali Porto di Genova v Siderugica Gabriella, ECR [1991] I-5889, at para. 

15. 
23  E.g., Commission decision of 28 June 1995, Brussels airport 1995 OJ 1995 L 216/8. 
24  Kobenhavns, supra, at para. 64. 
25  E.g., Case C-323/93 Centre d’insémination de la Crespelle v. Coopérative de la Mayenne  ECR [1994] I-

5077, at para. 17; Commission decision of 10 February 1999, Portuguese Airports, OJ 1999 L 69/31, at 
paras. 21 and 22. 
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 that the total size of the market (in 2003) is estimated by Kaunas municipality at 
€ 3.07 million, and 

 that the municipality of Kaunas represents around 370.000 inhabitants or 
approximately 10% of the Lithuanian population or approximately 0.1% of the EU 
population.  

27. If the Vilnius District Court should come to the conclusion that the municipality of 
Kaunas does not constitute a substantial part of the Common market, it will have to 
consider whether Lithuanian law confers a contiguous series of monopolies as 
mentioned at paragraph 24 above. 

28. Only if the Vilnius District Court considers that the undertaking concerned has a 
dominant position on a market thus defined will it be necessary to consider the question 
of possible abuse.  

3.1.4 The existence of abuse 

29. The plaintiff claims that the exclusive right to provide waste collection services in 
Kaunas will create an opportunity for the concessionaire to abuse its dominant position. 

30. The Court has consistently held that the mere creation of a dominant position by the 
granting of an exclusive right within the meaning of Article 86(1) EC is not as such 
incompatible with Article 82 EC.26   

31. Therefore, the abstract possibility of a dominant undertaking to abuse its dominant 
position resulting from its special or exclusive right is not enough for a violation of 
Article 86(1) EC in conjunction with Article 82 EC. It must be the unavoidable27 or at 
least concretely likely28 consequence of the State measure that a violation of Article 82 
EC will be committed. For example, in Crespelle, French law conferred on certain 
bovine insemination centres the exclusive right to provide insemination services over a 
particular geographical area. The French law allowed the insemination centres to charge 
certain costs to breeders and left it to the insemination centres to calculate those costs. It 
was alleged that the centres charged excessively high prices for their services. The Court 
examined whether the allegedly excessive prices were the direct consequence of the 
national law29, i.e., whether the abuse would at least be the concretely likely (if not 
unavoidable) result of the French law. It concluded that the mere fact of leaving the 

                                                 
26   Crespelle, supra, at para. 18 ; Höfner, supra, at para. 29 ; Case C-67/96, Albany International BV v Stichting 

Bedrijfspensioenfonds Textielindustrie, ECR [1999] 5751, at para. 93. The Court had in an earlier judgment 
challenged the exclusive rights and the creation of a dominant position themselves (Case C-320/91, 
Corbeau, ECR [1993] I-1477) but has not done so in more recent judgments.  

27  E.g., Höfner, supra, at para. 27. In Kobenhavens, supra, at para. 82, the Court considered whether the 
exclusive right “will necessarily lead the undertakings in question to abuse their dominant position.” 

28  The Court has repeatedly stated that Articles 86(1) EC in conjunction with Article 82 EC are violated if “the 
undertaking in question, merely by exercising the exclusive right granted to it, is led to abuse its dominant 
position or when such rights are liable to create a situation in which that undertaking is led to commit such 
abuses” (see, e.g., Porto di Genova, supra, at para. 17 and Albany, supra, at para. 93). 

29  Crespelle, supra, at para. 20.  
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insemination centres the task of calculating the costs to be paid by breeders did not lead 
the centres to charge disproportionate costs and thereby abuse their dominant position.   

32. In order to determine whether Articles 86(1) EC in conjunction with 82 EC will be 
violated, it is suggested that the Vilnius District Court consider in particular  

 whether the fact that the prices to be charged by the concessionaire to commercial 
clients need not be submitted as part of the tender procedure will lead the 
concessionaire to commit an abuse, in particular to charge excessively high prices 
within the meaning of Article 82 EC, or  

 whether excessive prices or other types of abuse would otherwise be the direct or 
likely consequence of the public tender. 

3.1.5 Effect on trade 

33. Should the Vilnius District Court find a concrete likelihood or inevitability of an abuse 
under point 3.1.4 it will have to consider whether such abuse would affect trade between 
Member States. In this respect, the Commission refers to the Guidelines on the effect on 
trade concept contained in Articles 81 and 82 of the Treaty for guidance.30 The Vilnius 
District Court should consider whether the excessive prices that would allegedly be 
charged to commercial undertakings in Kaunas municipality would be capable of 
affecting trade between Member States. In this respect, it is important to note that it is 
the effect on trade caused by the abuse and not by the exclusive right as such that should 
be considered. The effect on trade caused by the exclusivity (e.g., blocking the market 
entry into Kaunas for foreign undertakings for 15 years) is inherent in any grant of 
exclusivity.  

34. The Guidelines at para. 95 do not specifically address the effect on trade in the case of 
excessive pricing. However, the Guidelines state that price discrimination between 
customers would not normally affect trade between Member States but would do so if 
the buyers are engaged in export activities and are disadvantaged by the discrimination 
or if this practice is used to prevent imports. The Guidelines also state that trade may not 
be capable of being appreciably affected if the abuse is purely local in nature or involves 
only an insignificant share of the sales of the dominant undertaking.31 

35. Based on the above considerations, it is suggested that the Vilnius District Court 
determine in particular  

 whether excessive waste management fees would appreciably restrict export 
activities of the undertakings active in Kaunas municipality, or  

 if the abuse would have to be considered purely local in nature.  

                                                 
30  OJ 2004 C 101/7. 
31  Guidelines, para. 99. 
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36. Only if the Vilnius District Court comes to the conclusion that all the elements for a 
violation of Article 86(1) EC in conjunction with Article 82 EC as set forth under points 
3.1 to 3.5 are present, will it be necessary to examine whether the requirements of 
Article 86(2) EC as described under point 3.6. below are fulfilled.  

3.1.6 Article 86(2) EC 

37. If the Vilnius District Court found that the grant of the exclusive right granted to the 
concessionaire gave rise to an inevitable or concretely likely abuse it would have to 
determine if the restriction of competition could be justified, pursuant to Article 86(2) 
EC, by the need to guarantee the performance of a task of general economic interest. 
Article 86(2) EC would apply to the extent to which performance of the particular task 
of general economic interest assigned by the State to the concessionaire could be 
assured only through the grant of such rights and provided that the development of trade 
was not affected to such an extent as would be contrary to the interests of the 
Community.32  

38. In Kobenhavns, the Court found that the three undertakings that had been entrusted the 
task of processing building waste produced in the municipality of Copenhagen were 
required to receive that waste and process it so that the waste could be reused as far as 
possible. The Court concluded that in those circumstances, it had to be acknowledged 
that a task of general economic interest, namely the management of waste, was entrusted 
to those undertakings by the State. 

39. The Court then examined whether the exclusive right granted to the three undertakings 
was necessary for them to be able to perform the task of general economic interest under 
economically acceptable conditions. It concluded that this was the case because 
recycling was impossible in the municipality of Copenhagen due to the lack of 
undertakings capable of processing the waste. The municipality thus considered it 
necessary to set up a high-capacity centre. In order to ensure that this newly-established 
centre would be profitable, the municipality considered it necessary to ensure that the 
centre was guaranteed a significant flow of waste by granting it an exclusive processing 
right. The exclusive right was limited in time to the period over which the investments 
could foreseeably be written off and in space to the territory of the municipality. The 
Court did not consider that measures having a less restrictive effect on competition 
would have ensured a comparable recycling level. 

40. It is therefore suggested that the Vilnius District Court consider in particular  

 whether it is required to grant an exclusive right for all nine types of waste covered 
by the tender to one single company in order to ensure an efficient collection and 
transportation of waste within Kaunas municipality or whether different tenders 
may be carried out for different types of waste, allowing a larger number of 
companies to bid for waste management contracts;   

                                                 
32  Kobenhavens, supra, at para. 74. 
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 whether an exclusive right is required to ensure the collection and transportation of 
waste within Kaunas municipality or whether the collection and transportation of 
waste could as efficiently be carried out under conditions of competition;  

 whether an exclusivity period of 15 years is required for the concessionaire to 
write off investments made; and  

 whether the potential risk of an abuse through excessive pricing could not be 
eliminated or at least reduced by requiring participating undertakings to submit 
price calculations also for commercial clients.  

3.2 Article 86(1) EC in conjunction with Articles 3(1)(g) and 4(1) EC 

41. The complainant also alleges that the public tender violates Article 86(1) EC in 
conjunction with Articles 3(1)(g) EC. In this respect, it is to be noted that Article 3 EC 
specifies the task of the Community set forth in Article 2 EC. In other words, Article 3 
EC defines the aims of the Community whereas Article 2 EC defines the task of the 
Community.33 The Court has held that Article 2 EC cannot impose legal obligations on 
Member States or confer rights on individuals.34 Similar considerations would likely 
apply to Article 3 EC. The Commission’s view would therefore be that a national court 
cannot accede to a request made on the basis of an alleged infringement of Article 86(1) 
EC in conjunction with Article 3(1)(g) EC.  

42. Finally, the complainant alleges that the public tender violates Article 86(1) EC in 
conjunction with Article 4(1) EC. The Court has held that “as regards Articles [4], 102a 
and 103 of the Treaty, which refer to economic policy, the implementation of which 
must comply with the principle of an open market economy with free competition 
(Articles [4] and 102a), those provisions do not impose on the Member States clear and 
unconditional obligations which may be relied on by individuals before the national 
courts.35 According to the current case law of the Court, a national court cannot accede 
to a request made on the basis of an alleged infringement of Article 86(1) EC in 
conjunction with Article 4(1) EC.  

For the Commission 

 
Neelie Kroes 
Member of the European 
Commission 

                                                 
33  Case 177/94, Perfili, ECR [1996] I-161, at para. 10. 
34  For Article 2 EC, see Case 126/86, Fernando Roberto Giménez Zaera v Institut Nacional de la Seguridad 

Social and Tesorería General de la Seguridad Soc, ECR [1987] 3712, at para. 11.  
35  Case C-9/99, Echirolles Distribution SA v Association du Dauphiné and Others, at para. 25. 


