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ANNEX

PROCEDURE FOR CORPORATE STATEMENTS MADE FOR THE 
PURPOSE OF OBTAINING IMMUNITY FROM FINES OR REDUCTION OF 

FINES IN CARTEL CASES

I: Relevant provisions of the amended 2002 Commission notice on immunity 
from fines and reduction of fines in cartel cases (the Leniency Notice)

1. Point 13 of the Leniency Notice provides that an undertaking may, when 
making an application for immunity from fines, either immediately provide 
the Commission with all the evidence relating to the suspected infringement 
available to it at the time of the submission or, in case of a hypothetical 
application, disclose this evidence at a later agreed date.

2. As to reductions of fines, point 24 of the Leniency Notice provides that an 
undertaking wishing to benefit from a reduction of a fine should provide the 
Commission with evidence of the cartel in question.

3. It is each undertaking's own responsibility to submit to the Commission all the 
evidence relating to the suspected infringement needed to qualify for 
immunity from a fine or a reduction of a fine. The Commission will evaluate 
the evidence submitted, and more generally each undertaking’s cooperation, 
strictly on the basis of the criteria mentioned in the Leniency Notice.

II: Corporate statements

4. A corporate statement is a voluntary presentation by or on behalf of an 
undertaking to the Commission of the undertaking's knowledge of a cartel.

5. Corporate statements may be made in one of two forms, at the choice of the 
undertaking:

a. as a document signed by or on behalf of the undertaking (“written 
statement”);

b. as a statement made in oral form, of which the Commission makes a 
recording and a transcript (“oral statement”).

In either case, the statement must be made by a clearly identified person 
legally empowered to represent the undertaking.

6. Corporate statements under points 5(a) and 5(b) will form part of the 
Commission’s file and may thus be used by the Commission in evidence.
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III: Procedure for making oral corporate statements

7. The Commission services will apply the provisions of Article 19 of Council 
Regulation (EC) No 1/20031 and of Articles 3 and 17 of Commission 
Regulation (EC) No 773/20042 to oral corporate statements in the manner 
indicated in points 8 to 10 below.

8. In the presence of the undertaking and immediately after it has finished the 
oral statement, the recording of the statement will be copied and the original 
placed in a sealed envelope. The Commission services will produce a note for 
the file registering the identity of the undertaking and the person making the 
oral statement, the day and time of the recording and the fact that they have 
duly informed the undertaking of the opportunities available to it under points
9 and 10 below.

9. The undertaking making the oral statement has the opportunity, immediately 
or at the latest within three working days from the day of the recording, to
listen to a copy of the recording and to communicate to the Commission any 
comments regarding the correspondence between the statement made in oral 
form and the recording (accuracy of the recording). The undertaking may 
indicate to the Commission at any time before the expiry of the said time limit
that it does not wish to make comments on the accuracy of the recording. At 
that point in time, the undertaking will be deemed to have approved the 
recording as accurate; alternatively, in the absence of any comments, the 
recording will be deemed to be approved as accurate at the expiry of the said 
deadline.

Any comments regarding the accuracy of the recording of the oral statement 
may be made in writing or orally, at the choice of the undertaking. Any 
comments made in oral form will again be recorded. The same procedure as in 
point 8 above will be used. The undertaking will immediately be given the 
opportunity to check the accuracy of this recording.

10. The undertaking making the oral statement has the opportunity, immediately 
or at the latest within two weeks from the actual or presumed approval of the 
accuracy of the recording, as the case may be, to communicate to the 
Commission any corrections regarding the substance of the oral statement
(correctness of the substance). For this purpose the undertaking will be 
allowed to listen to a copy of the recording of its oral statement if it so 
requests. The undertaking may indicate to the Commission at any time before 
the expiry of the said time limit that it does not wish to make any corrections 
on substance. At that point in time, the undertaking will be deemed to have 
approved the oral statement as correct on substance; alternatively, in the 
absence of any comments, the oral statement will be deemed to be approved as 
correct on substance at the expiry of the said deadline.

  
1 OJ L 1 of 4.1.2003, p. 1.
2 OJ L 123 of 27.4.2004, p. 18.
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Any corrections regarding the substance of the oral statement may be made in 
writing or orally, at the choice of the undertaking. Any corrections made in 
oral form will again be recorded. The same procedure as in point 8 above will 
be used. The undertaking will immediately be given the opportunity to check 
the accuracy of this recording.

For the purposes of the Leniency Notice, the Commission will take corrections
on substance into account as having been supplied on the day and at the time
when they were submitted to the Commission.

The absence of any corrections on substance is without prejudice to the 
possibility to provide complementary comments or evidence, including in the 
form of corporate statements.

11. Following the actual or presumed approval of the substance of the oral 
statement or the submission of any corrections to it, the Commission services 
will complete a written transcript of the oral statement and, separately, of any 
corrections to it. Within one week of the completion of this transcript, the 
undertaking is required to check the transcript and correct any errors in it. For 
this purpose, the undertaking will be allowed to listen to a copy of the 
recording of its oral statement and of any corrections to it if it so requests. 
Within one week after the Commission services have presented an accurate 
version of the transcript and of any corrections to it to the undertaking, the 
undertaking will confirm orally or in writing to the Commission that the oral 
statement and any corrections to it have been accurately registered in the 
Commission’s transcript. This oral confirmation will be recorded by the 
Commission. Non-compliance with this requirement may lead to the loss of 
any beneficial treatment under the Leniency Notice.

IV: Access to the file

12. In accordance with Article 15(1) of Commission Regulation (EC) No 
773/2004 and the applicable Commission rules for access to the file, any 
request for access to the file made prior to the issuance of a statement of 
objections will be inadmissible.

13. When a statement of objections is issued, addressees of the statement of 
objections have the right of access to the case file. Access to the file is granted 
only for the purposes of administrative and judicial proceedings for the 
application of Article 81 of the Treaty3. Access requested for any other 
purpose will be rejected.

14. The case file includes any corporate statements made in the case (point 6 
above).

With respect to statements referred to in point 5(a) above, access is granted, 
upon request, by allowing a party to read the document at the premises of the 
Commission and to take notes.

  
3 Article 15(4) of Commission Regulation (EC) No 773/2004, cited above.
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With respect to statements referred to in point 5(b) above, access is granted, 
upon request, by allowing a party to read the Commission’s transcript, referred 
to in point 11 above, of the oral statement and of any corrections to it at the 
premises of the Commission and to take notes. In addition, parties will, on 
request, be given the opportunity to listen, at the premises of the Commission,
to a copy of the original recording of the oral confirmation by the leniency 
applicant of the accuracy of the Commission’s transcript and to take notes or, 
alternatively, to read the written confirmation by the leniency applicant of the 
accuracy of the Commission’s transcript and to take notes. Parties will, on 
request, also be given the opportunity to read the Commission’s file note 
referred to in point 8 above and to take notes.

This special procedure, while ensuring that undertakings may properly 
exercise their rights of defence, avoids in particular that, in the framework of 
access to the file, corporate statements be copied through mechanical means 
(photocopies of written statements, tape recordings of tape recorded 
statements, or similar means), bearing in mind that such copies could be used 
for purposes other than administrative and judicial proceedings for the 
application of Article 81 of the Treaty.

15. Parties will, when requesting access to a corporate statement, be asked to sign 
one or more documents indicating that they:

undertake not to make mechanical copies of the information to which access is 
being granted;

accept that, in accordance with Article 15(4) of Commission Regulation (EC) 
No 773/2004, the information thus to be obtained is only to be used for the 
purposes of administrative and judicial proceedings for the application of
Article 81 of the Treaty.

Access will be denied to parties who refuse to sign these documents.

16. If the information gathered through access to the file, and in particular 
corporate statements, were to be used for any other purposes than 
administrative and judicial proceedings for the application of Article 81 of the 
Treaty, at any point in time, the Commission services may report the incident 
to the bar of the outside legal counsel of the party concerned, with a view to 
disciplinary action.

Moreover, any such use of the information by an applicant for immunity from 
fines during the proceeding may be regarded as lack of cooperation within the 
meaning of point 11 of the Leniency Notice and could lead to the loss of any 
beneficial treatment under the Leniency Notice.. With respect to applicants for 
a reduction of a fine, any such unauthorised use of the information may be 
taken into account in the context of point 23 of the Leniency Notice and could 
lead to a lower reduction within the band of reduction for which the 
undertaking qualifies.



12

If such non-authorised use of the information occurs after the Commission has 
already adopted a prohibition decision in the proceeding, the Commission 
may, in any legal proceedings before the Community Courts, ask the Court to 
increase the fine in respect of the responsible undertaking.


