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As far as we see, the division into lots seems 
not to be possible. That is, each candidate 
should cover (i) technical AND economic 
AND legal assistance (ii) covering Telecom, 
AND Media AND Internet AND Information 
Technologies AND Consumer Electronics 
(iii) in the fields of Antitrust AND State Aid 
AND Merger. Is our understanding correct?

Yes, we can confirm that each candidate 
should cover each of the three kinds of 
assistance (technical, economic and legal) 
in each of the domains mentioned (Telecom, 
Media, Internet, Information Technologies 
and Consumer Electronics) and in each of the 
fields (Antitrust, State Aid and Mergers).

Subject to adequate and satisfactory measures 
being in place in accordance with Article II.3 
of the draft framework agreement and general 
Bar rules on conflicts of interest, I shall be 
grateful if you could please clarify how the 
Commission would envisage dealing with the 
following two hypothetical scenarios: 
- In a first scenario, the Contractor receives 

an instruction from a third party in 
relation to a case. Subsequently, the 
Commission informs the Contractor that 
it may want to seek assistance from the 
Contractor in relation to the same case.

- In a second scenario, the Contractor 
receives an instruction from a third party 
in relation to a case in respect to which 
the Commission has already sought 
assistance from the Contractor under the 
framework agreement.

In each scenario, would the Commission be 
prepared to accept that the Contractor will be 
free to take one of the following courses of 
action? 
(a) the Contractor may choose whom to 
provide his services and recuse himself from 
providing any services to any other parties 
(being either the Commission or a third party) 
in relation to the same matter; or 
(b) the Contractor may set up appropriate 
internal screening procedures between the 
team of lawyers advising the Commission 
(the screened lawyers) and the rest of the law 
firm employing the screened lawyers in 
relation to any of the matters covered by the 
framework contract (the screened matters). 
However, this will not prevent the law firm 
employing the screened lawyers from 
advising any third parties (including adverse 
parties) in relation to the screened matters.

A conflict of interest may be considered 
existent in case the contractor has been 
advising or has accepted orders to advise the 
third party involved within a period of two 
years before the signature of the specific 
contract on subjects related to the case. Until 
two years after the finalisation of the specific 
contract with the Commission, the Contractor 
shall not accept orders nor perform services 
for the Third Party or its affiliates.

In the first scenario, the Contractor must 
explain the services it has carried out or has 
received orders to carry out, the status of the 
order and its plans towards it to the 
Commission services in order to analyze if a 
conflict of interest exists in that specific 
situation.

In the second scenario, the Contractor must 
refrain from working for the third party or its 
affiliates until two years after the finalisation 
of the specific contract with the Commission. 
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I understand the 2 years post termination no-
conflict clause would only apply to the team 
of experts who work on the matter and not to 
the firms employing these experts. This is 
because the Contract will presumably be 
between the Commission and the team of 
experts. It will not be between the 
Commission and the firms employing these 
experts at the relevant time. I shall be grateful 
if you could confirm this interpretation is 
correct.

The two years obligation refers to the 
Contractor who has signed the framework 
contract with the Commission.
The Contractor must ensure that appropriate 
measures are put in place to eliminate 
possible conflict of interest. This applies to 
both Contractor and team of experts. A 
declaration of absence of conflict of interest 
must be provided by the Contractor for each 
specific task. It is the Contractor who is 
responsible for the performance of the 
services and for the final report towards the 
Commission. 

When setting up the team for a specific task 
requested by the Commission, the Contractor 
must make sure that the proposed experts 
comply with the requirements under the 
framework contract. The Contractor is 
responsible for the performance of the 
specific task and as mentioned above shall 
take adequate measures to make sure that the 
members of the team do not have a conflict of 
interest.

What happens if, in the context of a study, the 
contractor needs to have access to case 
documents marked as confidential? Is this 
covered by a clause in the contract? 

In the case where access to confidential 
documents would prove necessary for 
supplying the technical expertise, the 
contractor must treat the information received 
in the strictest confidentiality and act 
according to article II.9 of the draft contract.

Given the services required under the 
Contract span from legal to economic and 
technical advice, I would have thought that 
the team of experts will comprise lawyers, 
economists and technicians from different 
firms. If the Contract is signed by only one of 
these firms, say for example the firm of 
economists, does this mean that the two years 
obligation will only apply to the firm of 
economists (as the Contractor) and the 
individual members of the team of experts, 
including the lawyers and technicians - but 
not the firms employing them?

The two years obligation comprises the 
Contractor and each expert in the team, 
including the company employing the 
experts. In any case, the Contractor has to 
ensure the absence of conflict of interest 
or possibility of compromising independence 
of every expert considering also the work that 
he/she is doing in his/her company.
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I understand that the Contract will be binding 
on the Contractor as signatory of the 
Contract. The Contractor will then have the 
responsibility of taking the necessary 
arrangements with third party experts to 
ensure compliance with the Contract 
(including in relation to the no-conflict 
provisions). Could you please confirm if the 
above is a fair conclusion?

Yes, we can confirm that your conclusion is 
right.

Annex 1 requires informing about daily rate 
of the team. Instead of referring to the 
average fee, it requires the sum of team 
members daily fee. This would require 
including a short list of candidates (very 
likely less specialized) since the more 
candidates in each group, the more expensive 
will be the offer. Considering that group of 
experts in Annex 1 will not be binding for the 
EC, does it make sense to include total fees or 
would it be better to refer to average fees?

The daily rate refers to maximum fees that 
can be charged for a specific type of expert. It 
is up to the contractor to define which types 
or people he is going to use and which are
these maximum fees.

1. How many orders per year do you estimate 
that will be requested?

2. If you work for a company that is being 
investigated, but your work did not relate 
with competition issues – i.e. you advise 
them on public relation strategies -, would it 
be considered as a conflict of interest? 

In relation to question 1, the call asks for 
contractors to sign a framework contract for 
services. The nature of the services does not 
allow to have an estimation of the number of 
orders that will be placed on the successful 
contractor/s.  

Concerning conflict of interest, any work that 
is performed during the investigation for the 
investigated company or its subsidiaries will 
imply that a conflict of interest exists.
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1. The specifications state that “The price for 
comparison will be the total sum of the daily 
rate of the teams listed in Annex 1”, and
Annex 1 states that each team must consist of 
at least 3 experts. By calculating the price for 
comparison in this way, DG Competition is 
giving bidders an incentive to include the 
minimum number of experts in each team 
(i.e. no more than 3), since including more 
than 3 would add to the total daily rate of the 
team and would thus penalise the bidder. Is 
this DG Competition’s intention? Would it 
not make sense to base the price comparison 
on the average daily rate instead, so that 
bidders can include more than 3 experts in 
their team without being penalised?

2.  On page 8, the specification states that 
each person proposed by the tenderer must 
have at least five years of relevant experience 
in the areas covered by the tender. However, 
in a footnote in Annex 1 the specification 
states “the proposed team should have 
combined at least five years of experience in 
each of the required domains”. Please can 
DG Competition clarify how these two 
statements relate to each other, as they appear 
to contradict each other on the issue of 
whether the five years of experience must be 
per individual or for the team combined?

In relation to question 1, the methodology 
that is proposed has the aim of comparing 
quality/price ratios. The minimum of three is 
set to ensure that a minimum number of 
different views is included in the group of 
experts. If three experts have got the 
required combined experience in all the 
mentioned domains then probably that bidder 
will only need those three for that team. 
However, this is considered to be an 
extreme scenario. Actually, a larger number 
of experts with less broad experience, 
i.e. everyone just expert in one field, might be 
the best option. The specific contract will 
mention the fields in which the required team 
has to provide experience and the price will 
be based on the daily rates for the proposed 
experts. 

Concerning the second question, one 
candidate is considered an expert if he/she 
has relevant experience of five years in at 
least one area of those identified in the 
tender. In contrast, when proposing a team of 
experts, for each of the fields that that team 
has to cover there must be at least one 
member that has relevant experience in it.
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First, in the question and answer document, 
we can read that “A conflict of interest may 
be considered existent in case the contractor 
has been advising or has accepted orders to 
advise the third party involved within a 
period of two years before the signature of 
the specific contract on subjects related to the 
case.” This indicates that the Contractor, if 
previously working for the third party on 
subjects unrelated to the case, still could 
perform services for the Commission without 
a conflict of interest. Regarding the time 
period after the finalization of the service 
provided to the Commission, there is – in 
contrast – no reference to what kind of 
services provided to an investigated company 
or its subsidiaries that would be considered 
subject to conflicts of interest. 
In the period after the finalization of the 
service provided to the Commission, should 
we understand that this would mean that any 
kind of services provided to an investigated 
company or its subsidiaries would be 
considered subject to conflicts of interest or 
would it only mean services on subjects 
related to the case (as the case two years 
before the signature of the specific contract)?
Second, a closely related question regarding 
to whom the abovementioned restrictions 
apply. Our reading of the earlier questions 
and answers suggests that the persons 
prevented from working for an investigated 
company or its subsidiaries for a period of 
two years before and after providing services 
to the Commission are:
All team members (employed by the 
Contractor or a subcontractor)
All employees at the Contractor 
This could imply that employees of a 
subcontractor who are not members of the 
project team could work for the investigated
company or its subsidiaries within two years 
before and after providing the services for the 
Commission without this being considered a 
conflict of interest? Could you please confirm 
whether this understanding is correct? 
Alternatively, we would appreciate 
a clarification of the requirements?

In reply to your first question, after the 
request of services by the Commission the 
contractor should abstain from providing any 
kind of services to the investigated company 
or its subsidiaries no matter if they are not 
referred to the investigated activities.  

Concerning your second question, all expert 
team members as well as the personnel 
holding management responsibilities over the 
team experts are affected by the clause of 
conflict of interest. Furthermore, the 
company itself as a legal personality and, if 
existent, its parent company and its 
subsidiaries are also affected by this clause.
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My query related specifically to the fact that 
the method stated in the tender documents for 
evaluating bidder’s price offers will penalise 
firms that include more than three experts.
Let me illustrate this with an example.
Suppose firm A and firm B both charge the 
same daily rate of X,000 euros for each of 
their experts. However, firm A puts forward 
a team with only 3 experts, whereas firm B 
puts forward a team with 5 experts.
According to Annex 1 in the tender 
specifications, the daily rate of the team will 
be calculated as the sum of team members’ 
daily fee rates. So for firm A, the daily rate 
of the team would be 3 * X,000 euros, 
whereas for firm B, the daily rate of the team 
would be 5 * X,000 euros. The tender 
explicitly states that “the price for 
comparison will be the total sum of the daily 
rate of the teams”, so in this example firm A 
would win the price comparison since it has a 
lower daily rate for the team. However, in 
this example this lower daily rate for the 
team is solely because the firm has included 
fewer experts, since the daily fee rate per 
individual is the same. I guess my question is 
this – does DG Competition wish to proceed 
with evaluating bids in this way despite the 
fact it gives firms an incentive to only include 
3 experts, or does DG Competition wish to 
amend its methodology (e.g. by comparing 
the average fee rate) to avoid the problem I 
have outlined?

In your reasoning you suppose that all fees 
per expert are the same. This does not have to 
be true either between companies or even in a 
company itself as experts' fees can be 
different. The lowest cost would not only 
depend on the number of experts but on each 
individual fee.

We had a query in relation to this invitation 
and hoped that you might be able to help. As 
we are an economic consultancy, are you 
happy for us to submit a proposal just on the 
economic aspects of the invitation (so that we 
may be called upon for economic support as 
an when you require it, and if the case at the 
time requires it we may partner with other 
legal and technical firms on your framework) 
or do you require that we partner now with a 
single legal and a single technical firm, 
presenting a consortium bid?

We would like the proposal to be presented as 
a consortium bid covering all the subjects.  
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According to the tender specifications “The 
price for comparison will be the total sum of 
the daily rate of the teams listed in Annex 1”. 
As it has been already pointed out, this 
provision seems to favour small teams 
because the more experts in the team, the 
higher will be the total sum of the daily rates 
(even if the rates of proposed experts were 
equal across candidates, calculating the price 
for comparison in this way would give an 
advantage to the candidate with a smaller 
team). However, smaller teams do not 
necessarily imply lower costs for the 
Commission because the actual cost will 
depend on the total number of working days 
employed by the team as a whole rather than 
on the number of the experts involved. 
Therefore, considering that the aim is to 
evaluate the cost-effectiveness of each 
tender, we wonder whether it would not be 
better to consider the average daily rate for 
comparison instead of the total sum of daily 
rates. 

As we have received similar questions in this 
regard, we would like to refer you to the 
"Questions & Answers" document published 
on our website: 
http://ec.europa.eu/competition/calls/tenders_
open.html, which will hopefully answer your 
question.

Nous souhaiterions savoir si les services dont 
la Commission aura besoin nécessiteront 
pour chaque mission une expertise 
pluridisciplinaire (technique, juridique, 
économique) ou s'il s'agit de supports ciblés 
sur une discipline isolée par chaque mission.

Le contrat cadre stipule les différents types de 
services qui peuvent faire l'objet d'un contrat 
spécifique. Bien qu'il soit possible qu'une 
expertise spécifique ne soit pas nécessaire, les 
contrats précisent habituellement la nature des 
compétences requises. Néanmoins, il est rare 
qu'on exige, pour une tâche déterminée, que le 
contractant possède l'expertise nécessaire 
dans les trois domaines mentionnés dans le 
contrat.

Would you please be so kind so as to clarify 
us the following: 

· Provided that an expert is qualified in more 
than one field (state aid, merger, antitrust), 
can we propose him/her in more than one 
teams/positions?

· For the experts that we will propose, do you 
need a statement of exclusivity or not?

If an expert is qualified in more than one 
field, he/she can participate in both teams. 
Furthermore, the experience in both fields is 
taken into account when assessing the whole 
experience of the team.

Conflict of interest issues are required once a 
specific contract is in place. At this moment 
there is no need to provide evidence, which 
would not be possible as the investigated 
companies are not yet determined.
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In case the same expert is proposed by two 
different applicants does this automatically 
lead to the rejection of both of them? 

Would you please be so kind so as to let us 
know, in the context of framework contract 
implementation, how much time will the 
contractor has at its disposal to respond to the 
calls that will be launched (prepare and 
submit the proposal)?

In principle, different tenderers can rely on 
the same experts and therefore, the inclusion 
of them in more than one tender does not lead 
to exclusion of any of them.

The timing for responding to specific contract 
requests is specified in article I.4.1 of the 
draft framework contract.

In previous questions and answers published 
on your website, DG Competition has made 
clear that the 2-year post termination no 
conflict clause would apply to entire firms 
sub-contracted by the leading contractor, and 
not just to individual team members within 
those sub-contracted firms. Please can you 
clarify your requirements in a situation where 
the leading contractor (say an economics 
consultancy) sub-contracts a university 
department to provide technical expertise. A 
university department would not have 
sufficient control over whom individual 
academics work for to prevent all academics 
within the department working for other 
parties in the competition case (i.e. even 
where those academics were not involved in 
advising DG Competition). Hence, sub-
contracting a university department would 
only be possible if the 2-year post 
termination no conflict clause is limited to 
the individual academics from within the 
Department who are involved in advising DG 
Competition. Would such an arrangement be 
acceptable to DG Competition?

The conflict of interest affects the leading 
contractor, all expert team members as well as 
the personnel holding management 
responsibilities over the team experts either in 
the leading contractor or in any other 
organisations for which they work. In the 
mentioned case, the activities of other 
academics that do not participate nor hold 
responsibility over the team experts working 
in the specific contract would be considered 
to involve no conflict of interest as long as the 
university department as a legal personality is 
not involved in them.  

Wir hätten gerne gewusst, ob die beiden 
folgenden Vordrucke "legal identification 
form" und "financial statement" auch von 
solchen Teilnehmern an der Ausschreibung 
vorgelegt werden müssen, die sie in jüngster 
Zeit bereits im Rahmen anderer Verträge mit 
der Kommission (insbesondere mit der GD 
Wettbewerb) vorgelegt haben. Eine 
Berücksichtigung dieses Umstandes haben 
wir nur hinsichtlich der Declaration of 
Honour finden können (Punkt 11.1 der 
Tender Specifications).

Die beiden genannten Formulare müssen in 
jedem Fall ausgefüllt und eingereicht werden.
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Zählen zwei Rechtsanwälte der *selben* 
Kanzlei als zwei Fachleute für besagten 
Teilaspekt oder zählt die Kanzlei als ein 
"Experte", womit wir einen zweiten 
bräuchten?

Wir haben den Anhang 1 der 
Ausschreibungsbedingungen so verstanden, 
dass für Kartelle, Fusionen und Beihilfen 
jeweils Teams von mindestens drei 
*Individuen* (also natürlichen Personen) 
vorgeschlagen werden müssen, welche die 
drei Teilaspekte (Recht, Wirtschaft und 
Technik) abdecken. Deshalb gedachten wir, 
zwei Fachleute aus unserer Kanzlei zu 
benennen.

Im erwähnten Fall zählen die zwei Personen 
als zwei Experten. Das Minimum von drei 
Personen wurde festgelegt, um eine Vielfalt 
an verschiedenen Meinungen innerhalb der 
Teams zu haben. Es muss daran erinnert 
werden, dass das Team als Ganzes Erfahrung 
auf jedem der Gebiete haben muss. Im 
extremsten Fall hätte ein Experte 
entsprechende Erfahrung in allen für einen 
Fall notwendigen Bereichen. Das Team 
müsste nach wie vor um zwei weitere 
Personen ergänzt werden, jede mit der 
entsprechenden Erfahrung in einem Bereich, 
die sich natürlich mit der Erfahrung des ersten 
Experten überschneiden würde.

1. In a recent response, you note that you are 
receiving many questions about the 
interpretation of "daily rate of the team (sum 
of team members daily fee)" and refer the 
bidder to the FAQ. With all due respect, we 
find your previous answers not clear. In a 
previous response, you note: "In your 
reasoning you suppose that all fees per expert 
are the same. This does not have to be true 
either between companies or even in a 
company itself as experts' fees can be 
different. The lowest cost would not only 
depend on the number of experts but on each 
individual fee." But that bidder's question 
(not us, by the way) did not depend on any of 
these assumptions. Adding an expert will 
always increase the sum, provided that the 
fee is a positive number. Could you please 
provide a clear explanation of (1) what exact 
number you expect the bidder to provide in 
the "sum of team members daily fee" 
column; (2) how you intend to evaluate the 
financial offers, including how the 
Commission intends to go about "comparing 
quality/price ratios", as noted in a different 
FAQ response; and (3) how the values in the 
"sum of team members daily fee" will be 
used to in making this evaluation and 
comparison."

The sum of team members daily fee is the 
addition of each of the experts daily fee. The 
way how the tenders will be assessed is 
described in point 11.3 of the tender 
specifications. The specific way how that 
value is used is detailed. In particular, the 
contract will be awarded to the three tenderers 
with the lowest ratio of the price divided by 
the total quality marks.
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2.  We have reviewed the previous responses 
regarding conflict of interest. Suppose now 
that a bidder comes forward with a 
consortium structure. Suppose further that 
one consortium partner does not play a role 
in a particular project, either in terms of 
performing the work or receiving the 
payment. (1) Is that consortium partner's 
prior work still necessarily relevant to 
determining whether the consortium as a 
whole has a conflict of interest at the time 
that the work is awarded? (2) Must that 
consortium partner, necessarily be subject to 
conflict of interest restrictions for two years 
after the work is performed, even though it 
had no involvement in the performance of the 
work or the payment for it?"

Concerning the conflict of interest, as long as 
the partner does not play any role in the 
specific contract, it is not subject to the 
conflict of interest.

Firstly, we understand that the tender must be 
submitted in one of the languages of the EU, 
but would like to know whether the entire 
tender (including all of the supporting 
documents) must be in the same EU 
language. We intend to submit our tender 
master document in English, but some of the 
additional documents that we will attach in 
respect of the selection criteria are 
in German, so we would like to know 
whether it is necessary for us to get these 
documents translated into English so that the 
entire document is in English.

Our second question is whether it is 
necessary to have copies of supporting 
documents (for example bank statements or 
official VAT letters) notarised? 

It is no problem to submit the tender master 
document in English and some of the 
additional documents in German. 

There is also no need to have copies of 
supporting documents notarised.

I should be grateful for confirmation that 
tenders can be submitted by email to this 
address.  Is pdf copy attached to email 
acceptable? Can they also be delivered by 
hand and if so, where should the deliverer 
go/for whom should he or she ask?  How 
many copies? What is the specific time of 
the deadline on 15.3.2011 please?

Tenders cannot be submitted by e-mail at all. 
Please refer to the "invitation to tender" 
document in which you can find all the details 
as to how tenders must be submitted, which is 
published here: 
http://ec.europa.eu/competition/calls/tenders_
open.html.


