
 

 

Specifications to invitation to tender COMP/2008/C3/018 
 
 
1. Title of contract 
 
Technical monitoring and verification services to support antitrust investigations in the IT 
sector (COMP/2008/C3/018)  
 
2. Purpose and context of the contract 
 
In the context of its investigation and compliance enforcement work in the IT industry 
concerning, in particular, Microsoft, the Commission requires expert consultancy services in 
order to establish technical facts, for example relating to the state of technical documentation 
embodying interoperability information for communication protocol technology as 
established by the Commission's 24 March 2004 Decision in Case COMP.37792 (Microsoft) 
(see section 3.1 below). 
 
3. Subject of contract 
 
The subject of the contract are consulting services in the field of software technology, both in 
the context of current and future Commission investigations and proceedings before the 
Community Courts, in particular: 

− assessing the quality, correctness and completeness of technical information provided by 
undertakings to the Commission; 

− assessing the soundness of technical arguments put forward by undertakings in the 
relevant contexts and  identifying errors, omissions and possible weaknesses in these 
technical arguments. 

3.1 Background 

3.1.1 The Commission Decision of 24 March 2004 

On 24 March 2004, the Commission adopted a Decision (the "Decision"1) finding that 
Microsoft had committed an infringement of Article 82 of the EC Treaty by committing two 
distinct abuses of a dominant position (a refusal to supply interoperability information and the 
tying of Windows MediaPlayer to the Windows PC operating system)  

The Refusal to Supply Abuse 

The first of the two abuses identified in the Decision consisted in refusing to provide its 
competitors on a market for software products called “work group server operating system 
products” with “Interoperability Information” (“the Refusal to Supply abuse”).  The 
Interoperability Information in question, defined in Article 1 of the said Decision, comprises 

                                                
1  More information about the case can be found here: 

http://ec.europa.eu/comm/competition/antitrust/cases/index/by_nr_75.html#i37_792. 



 

 

the specifications for the protocols implemented in Microsoft’s work group server operating 
system to provide file, print and group and user administration services to PCs running 
Microsoft’s PC operating system and servers running Microsoft’s work group server 
operating system connected through a network. 

Article 5 of the Decision provides that Microsoft shall make this Interoperability Information 
available to any undertaking having an interest in developing and distributing work group 
server operating system products and shall allow the use of the Interoperability Information 
by such undertakings for the purpose of developing and distributing work group server 
operating system products (“the Interoperability Remedy). 

The tying abuse 

The second abuse consisted in making the availability of Microsoft’s PC operating system 
Windows conditional on the simultaneous acquisition of Windows Media Player (“the Tying 
abuse”). 

Article 6 of the Decision provides that Microsoft shall offer a full-functioning version of its 
PC operating system Windows, which does not incorporate Windows Media Player (“the 
Tying Remedy). Microsoft retains the right to offer a bundle of Windows and Windows 
Media Player. 

Article 4 of the Decision sets out that Microsoft shall refrain from any conduct having an 
equivalent effect to the Tying abuse.  This means, first, that the unbundled version of 
Windows must not be less performing than the bundled version, regard being had to the fact 
that it does not contain the Windows Media Player.  Secondly, a non-exhaustive list rules out 
a number of activities.  Microsoft must, for example, not hinder the performance of rival 
media players through selective, inadequate, or untimely disclosure of Windows interfaces. 

3.1.2 New investigations 
 
The Commission is currently investigating competitive concerns regarding Microsoft’s 
behaviour in areas related to, among others, e -mail server software, personal productivity 
applications and internet browsers. 
 

3.2 Services Required 

The services required shall in particular consist of: 

• assessing the quality and completeness of technical information provided by Microsoft 
or third parties to the Commission (in particular, assessing whether the information 
provided is sufficient for the Commission to make an informed judgement on the  
arguments made by Microsoft or the third parties); 

• assessing the soundness of technical arguments put forward by Microsoft or third 
parties; identifying errors, omissions and possible weaknesses in these technical 
arguments; assessing whether these arguments are consistent with industry practice; 



 

 

• devising ways and means of rebutting arguments by Microsoft or third parties and/or 
highlighting their weaknesses in a manner appropriate for presentation in the 
Community Courts; 

• preparing, if necessary, expert reports addressing the above-mentioned topics; 

• assisting the Commission in preparing requests for information relating to the above-
mentioned topics; 

• assisting the Commission in preparing its legal pleadings before the Community 
Courts; 

• intervening orally in the Community Courts on the above-mentioned topics, 

• assisting the Commission in similar future investigations relating to software 
technology. 

Delivery of services may require travel, e.g. to the Community Courts in Luxemburg, to 
Microsoft's headquarters in Redmond or to other locations for meetings. 

4. Timetable 
 
The tender is for a 1-year framework service contract, which is renewable two times for a 
maximum total duration of three years, if duly justified and documented. Before any renewal, 
a review of the work under the framework contract will be completed and the positive 
outcome is a precondition for future work undertaken.  
 
5. Volume 
 
The financial volume, including all costs and incidental expenses, for the implementation of 
the initial contract period of one year cannot exceed EUR 3 million. The total maximal value 
including renewals cannot exceed EUR 9 million. 
 
However, given the special characteristics of this framework contract, no assurance can be 
given on the volume, value and frequency of the assignments to be executed.  
 
6. Price 
 
Prices must be quoted in EUR (€) using the conversion rates published in the C series of the 
'Official Journal of the European Communities' on the day when this invitation to tender was 
sent out.  

Prices should be quoted free of all duties, taxes and other charges, including VAT, as the 
Communities are exempt from such charges under Articles 3 and 4 of the Protocol on the 
privileges and immunities of the European Communities 
 
Prices must be fixed and not subject for revision.  



 

 

For the framework contract, the prices shall be quoted as fee per "Expert Person Day"2 for 
each person the candidate proposes to participate in the delivery of the Services Required.  
These personnel fees must be fixed and include all costs (project management, quality control, 
training of the contractor's staff, support resources, etc.) and all expenditure (management of 
the firm, secretariat, social security, salaries, etc.) incurred directly and indirectly by the 
contractor in performance of the tasks which may be entrusted to him. 
Costs incurred in preparing and submitting tenders are borne by the candidate and cannot be 
reimbursed. 

7. Implementation of the contract 
 
The services specified above will be the subject of a framework service contract drawn up 
between the DG Competition and the tenderer to whom the contract is awarded. This contract 
will lay down the legal, financial, administrative, and technical conditions applicable for its 
period of validity, including price indexation. The draft framework service contract is 
attached in Annex II to the Invitation to Tender. In drawing up his bid, the tenderer should 
bear in mind the provisions of this draft framework service contract. This contract will be 
proposed to the successful tenderer. By submitt ing an offer, the tenderer accepts the 
conditions of this contract. 
 
When the Commission wishes to procure services under the framework contract, it will act in 
accordance with the provisions set out in Article I.4 of the draft framework contract in Annex 
II. 
 
The contract is implemented through individual orders of services based on the prices fixed in 
the framework contract ("specific contracts"). After requesting and having received from the 
Contractor an estimate of the hours for the participating persons needed to deliver the 
Services Required, the Commission orders the exact services it wishes to receive from the 
Contractor by way of an order form detailing the resulting number of hours based on the 
tenderer's estimate as well as any additional expenses that may apply (see below). 
 
Within five working days of an order form being sent by the Commission to the Contractor, 
the Commission shall receive it back, duly signed and dated. The period allowed for the 
execution of the tasks shall start to run on the date the Contractor signs the order form, unless 
a different date is indicated on the form. 
 

If the contractor replies to a request for estimation from the Commission, the estimate shall be 
calculated as follows: 

a) Professional Fees for the Services Required Described in the request for estimate  

Such Professional Fees shall be derived as follows: 

• the number of Expert Person Days to deliver the Services Required;  

• which shall be expressed in Expert Person Days for each member of the team 
proposed by the tenderer to perform the Services; 

                                                
2  One “Expert Person Day” consists of 9 working hours.  



 

 

• multiplied by the daily rate for each team member;3 

b) Reimbursement of Expenses for the Services Required;   

Estimated travel and subsistence expenses must be indicated separately. This estimate 
should be based on Article II.7 of the 'General Conditions' of the contract and include 
any travel required to execute the tasks. The daily subsistence allowances referred to 
in Article II.7.4 are set out in Annex IV to the contract. 

 
8. Terms of payment 
 
Payments shall be made in accordance with Articles I.5 and II.4 of the draft framework 
service contract as follows: 
 
Payment of the balance: 
 

The request for payment of the balance of the Contractor shall be admissible if 
accompanied by 
 
• the final technical report in accordance with the instructions laid down in Annex I; and 
• proof of working hours adduced by means of timesheets prepared and signed by the 

Contractor; 
• the relevant invoices, indicating the reference number of the Contract and of the order 

or specific contract to which they refer; 
 
provided the report has been approved by the Commission. 
 
The Commission shall have twenty days from receipt to approve or reject the report, and 
the Contractor shall have twenty days in which to submit additional information or a new 
report. 
 
Within 30 days of the date of receipt of the relevant invoice(s) payment of the balance 
corresponding to the relevant invoices (but in no case exceeding the total amount referred 
to in the relevant orders) shall be made. 

 
9. Place of performance 
 
The place of performance of the Services Required shall be the Contractor's premises or any 
other place indicated in the tender specifications , or any other location necessary for the 
delivery of the Services Required, with the exception of the Commission's premises. 

                                                
3  The daily rate for each team member and any discounts proposed must be fixed for the Contractual Period. 



 

 

10. Requirement as to the tender 
 
10.1 Exclusion criteria 
 
Tenderers shall be excluded from participation in this procurement procedure if: 
 
(a) they are bankrupt or being wound up, are having their affairs administered by the 

courts, have entered into an arrangement with creditors, have suspended business 
activities, are the subject of proceedings concerning those matters, or are in any 
analogous situation arising from a similar procedure provided for in national 
legislation or regulations; 

(b) they have been convicted of an offence concerning their professional conduct by a 
judgement which has the force of res judicata; 

(c) they have been guilty of grave professional misconduct proven by any means which 
the contracting authority can justify; 

(d) they have not fulfilled obligations relating to the payment of social security 
contributions or the payment of taxes in accordance with the legal provisions of the 
country in which they are established or with those of the country of the contracting 
authority or those of the country where the contract is to be performed; 

(e) they have been the subject of a judgement which has the force of res judicata for fraud, 
corruption, involvement in a criminal organisation or any other illegal activity 
detrimental to the Communities' financial interests; 

(f) following another procurement procedure or grant award procedure financed by the 
Community budget, they have been declared to be in serious breach of contract for 
failure to comply with their contractual obligations. 

Tenderers must provide a declaration on honour that they are not in one of the above-
mentioned situations.  

Only the tenderer to whom the contract is to be awarded shall be required to submit, before 
signing the Contract, evidence confirming his declaration on honour, by providing: 

• for point (a), (b) or (e): a recent extract from the judicial record or, failing that, an 
equivalent document recently issued by a judicial or administrative authority in 
the country of origin or provenance showing that those requirements are satisfied. 

• for point (d), a recent certificate issued by the competent authority of the State 
concerned. Where no such certificate is issued in the country concerned, it may 
be replaced by a sworn or, failing that, a solemn statement made by the interested 
party before a judicial or administrative authority, a notary or a qualified 
professional body in his country of origin or provenance. 

Depending on the national legislation of the country in which the tenderer or candidate is 
established, the documents referred to in the above two paragraphs shall relate to legal 
persons and/or natural persons including, where considered necessary by the contracting 
authority, company directors or any person with powers of representation, decision-making or 
control in relation to the candidate or tenderer. 



 

 

Wherever the tenderer is a consortium of firms or groups of service providers, the above-
mentioned information must be provided for each member or group. 

However, in case such evidence confirming the declaration on honour has already been 
submitted to the Commission for the purpose of another procurement procedure, and provided 
that the issuing date of the documents does not exceed one year and that they are still valid, 
the tenderer to whom the Contract is to be awarded is allowed to send a copy of the relevant 
documentation together with a declaration on honour that no changes in his situation have 
occurred. 

Contracts may not be awarded to tenderers who, during the procurement procedure: 

(a)  are subject to a conflict of interest, 
(b)  are guilty of misrepresentation in supplying the information required by the 

contracting authority as a condition of participation in the contract procedure or fail to 
supply this information. 

 
 
10.2 Selection criteria 

The tenderer must provide evidence of economic, financial, technical and professional 
capacity. The tenderer who do not provide the documentation specified will be excluded. 

Status and legal capacity 

For natural and legal persons: 
• Name, address, telephone and fax numbers 
• VAT registration number 
• Bank account number and bank’s name and address 
• Certificate of enrolment on the professional trade register in accordance with the 

legislation of the Member State in which the tenderer is established 
 

For legal persons the following information is necessary in addition to the above: 
• legal status 
• copy of the company’s memorandum and articles of association 
• names and duties of managerial staff 

 
Economic and financial capacity 

Proof of economic and financial capacity may be furnished by one or more of the following 
documents: 

• appropriate statements from banks or evidence of professional risk indemnity 
insurance; 

• the presentation of balance sheets or extracts from balance sheets for at least the last 
two years for which accounts have been closed, where publication of the balance sheet 
is required under the company law of the country in which the economic operator is 
established; 

• a statement of overall turnover and turnover concerning the services covered by the 
contract during the last three financial years. 



 

 

If, for some exceptional reason which the contracting authority considers justified, the 
tenderer is unable to provide the references requested by the contracting authority, he may 
prove his economic and financial capacity by any other means which the Commission 
considers appropriate. 
 
Technical and professional capacity 

Technical and professional capacity of the tenderer shall be evaluated and verified in 
accordance to the following criteria: 

(a)  For each person proposed by the tenderer, at least one of the following must be 
demonstrated: at least five years of relevant experience, including, but not limited to, as 
a designer of server operating system software and multimedia software, or as an expert 
in the field of software security, or as a contributor to protocol or format specifications 
in standard-setting organisations, or a track record as an expert providing technical 
advice in the framework of Court proceedings or arbitration proceedings; 

(b)  the European Commission will evaluate bids in the light of the following requirements: 

- the team should be composed of at least three professionals;  

-  at least one of the team members should have at least five years demonstrable 
post-qualification experience in server operating system software; 

- all team members must be able to provide the services in English both orally 
and in writing. 

Evidence of the technical and professional capacity must be furnished on the basis of the 
following documents: 

-  a curriculum vitae for each member of the team, containing details of 
educational background, professional experience and language qualifications; 

-  a description of projects in the field of software technology that were carried 
out by the members of the team in the last five years;  

-  any other information showing that the selection criteria are fulfilled.  
Please note that detailed documentation on each of the criteria (a) to (b) above 
must be submitted and that incomplete applications will be automatically 
rejected.  

 
Where the services or products to be supplied are complex or, exceptionally, are required for a 
special purpose, evidence of technical and professional capacity may be secured by means of 
a check carried out by the Commission or on its behalf by a competent official body of the 
country in which the service provider or supplier is established, subject to that body's 
agreement. Such checks shall concern the supplier's technical capacity and production 
capacity and, if necessary, its study and research facilities and quality control measures. 



 

 

10.3 Award criteria 

The contract will be awarded based on the best value for money and the selected tenders will 
be evaluated according to the following criteria and points scored for each criterion. The 
maximum number of points is sixty. 

(a) Proposed composition and organisation of the team earmarked to deliver the Services 
Required described in Section 3.2. (40 points) 

The proposed composition and organisation of the team shall be assessed on the basis of: 

• The quality and level of relevance of the experience of the proposed team. 

• The organisation of the attribution of work within the team at the most 
appropriate level. 

• The availability of the proposed team to deliver the Services Required 
described in Section 3.2 and complete tasks within tight deadlines and at short 
notice. 

(b) Proposed safeguards to guarantee the confidentiality and avoidance of conflict of 
interests throughout the period required for delivery of the services provided and 
beyond including all information received from or provided to the Commission (10 
points)  

The proposed safeguards to guarantee the confidentiality and avoidance of conflict of interests 
shall be assessed on the basis of the quality of: 

• Existing systems in place for the protection of confidentiality and the screening 
of conflicts of interest. 

• Your proposal to put in place prior to the conclusion of the contract appropriate 
measures for the protection of confidentiality and screening of conflicts of 
interest. 

(c) Access to appropriate documentation (including external databases and internal 
research facilities) and technical infrastructure to carry out the research of information 
necessary to deliver the Services Required. (10 points) 

Detailed documentation on the above criteria should be provided and should include at least 
the following: 

For (a), a detailed description of the composition and organisation of the proposed team as 
well as methodologies and approach that the tenderer intends to follow for providing the 
services required. 

For (b), a detailed description of the safeguards that are currently in place or may be installed 
expeditiously in order to guarantee the confidentiality and avoidance of conflicts of interest 
when delivering the services required both within the tenderer’s organisation and vis-à-vis 
outside third parties. 

For (c) a detailed description of the external databases, internal research facilities available 
and other means of accessing information available to the tenderer or that the tenderer 
proposes to procure for the purposes of the execution of the task. 



 

 

The total quality marks for the above qualitative criteria will be compared to the price, and the 
contract will be awarded to the tender based on the ratio between the total quality mark 
divided by the price.  

Offers which score a total of fewer than 65 % for the qualitative criteria will be rejected. In 
addition, any offer which scores below 60% of the maximum number of points available for 
any one criterion will be rejected. 

 
11. Submission of bids 
 
The bid must comprise: 
 
• An administrative part including all the information and documents required by the 

contracting authority for the appraisal of tenders on basis of the exclusion and 
selection criteria set out under paragraph 10.1 and 10.2 of these specifications.  

 
The following documents should be filled in and signed: 
 
Ø Information concerning the tenderer 
Ø Certification with respect to the exclusion criteria 
Ø Legal entity file 
Ø Financial identification  

 
• A financial part setting out prices in accordance with paragraph 6 of these 

specifications 
 
The tender may be drawn up in one of the official languages of the European Union. 
 
The tender must be signed. 
 
Tenders submitted by consortia or groups of service providers must specify the role, title and 
experience of each member of the group. 
 


