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COMMISSION DECISION 

of 16.10.2019 

relating to a proceeding under Article 102 of the Treaty on the Functioning of the 
European Union, Article 54 of the EEA Agreement and Article 8 of Council Regulation 
(EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition 

laid down in Articles 81 and 82 of the Treaty 
 

Case AT.40608 – Broadcom 

(Text with EEA relevance) 

(Only the English text is authentic) 
 
THE EUROPEAN COMMISSION, 
Having regard to the Treaty on the Functioning of the European Union,1 
Having regard to the Agreement on the European Economic Area, and in particular Article 54 
thereof, 
Having regard to Council Regulation (EC) No 1/2003 of 16 December 2002 on the 
implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty,2 and 
in particular Articles 8 and 24 thereof, 

Having regard to Council Regulation (EC) No 2894/94 of 28 November 1994 concerning 
arrangements for implementing the Agreement on the European Economic Area, and in 
particular Article 5 thereof, 

Having regard to the Commission Decision of 26 June 2019 to initiate proceedings in this case, 

Having given the undertakings concerned the opportunity to make known their views on the 
objections raised by the Commission pursuant to Article 27(1) of Regulation (EC) No 1/2003 
and Article 12 of Commission Regulation (EC) No 773/2004 of 7 April 2004 relating to the 
conduct of proceedings by the Commission pursuant to Articles 81 and 82 of the Treaty,3  

After consulting the Advisory Committee on Restrictive Practices and Dominant Positions, 

                                                 
1 OJ C 115, 9.5.2008, page 47. 
2 OJ L 1, 4.1.2003, page 1. With effect from 1 December 2009, Articles 81 and 82 of the EC Treaty have 

become Articles 101 and 102, respectively, of the Treaty on the Functioning of the European Union 
(“TFEU”). The two sets of provisions are, in substance, identical. For the purposes of this Decision, 
references to Articles 101 and 102 of the TFEU should be understood as references to Articles 81 and 82, 
respectively, of the EC Treaty when where appropriate. The TFEU also introduced certain changes in 
terminology, such as the replacement of “Community” by “Union” and “common market” by “internal 
market”. Where the meaning remains unchanged, the terminology of the TFEU will be used throughout 
this Decision.  

3 OJ L 123, 27.4.2004, page 18. 
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Having regard to the final report of the hearing officer in these interim measures proceedings,  

Whereas: 

1. INTRODUCTION  
(1) This Decision sets out the European Commission’s (the “Commission”) findings that 

the conduct of Broadcom Inc. is prima facie breaching Article 102 of the Treaty on the 
Functioning of the European Union (“TFEU”) and Article 54 of the Agreement on the 
European Economic Area (“EEA Agreement”) and that the likely damage resulting 
from such infringement is such as to give rise to a situation of urgency justifying the 
adoption of interim measures pursuant to Article 8 of Council Regulation (EC) No 
1/2003 of 16 December 2002 on the implementation of the rules on competition laid 
down in Articles 81 and 82 of the Treaty (“Regulation (EC) No 1/2003”). Broadcom 
Inc., together with its subsidiaries and, where relevant, its legal predecessor’s 
subsidiaries, are referred to in this Decision as “Broadcom”. 

(2) This Decision is structured as follows: 
(a) In section 2, the Commission outlines the undertaking concerned by the 

Decision; 
(b) In section 3, the Commission describes the procedural steps it followed in these 

proceedings; 
(c) In section 4, the Commission describes the products concerned by the Decision, 

namely Systems-on-a-Chip (“SoCs”) for incorporation into set-top boxes 
(“STBs”) and/or residential gateways; 

(d) In section 5, the Commission describes the market dynamics, customers and 
applications at stake, and in particular the role of SoC suppliers, original 
equipment manufacturers (“OEMs”) and service providers;  

(e) In section 6, the Commission describes certain agreements entered into between 
Broadcom and six OEMs (the “Agreements”); 

(f) In section 7, the Commission outlines the conditions for adopting interim 
measures; 

(g) In section 8, the Commission concludes on the basis of its preliminary factual 
and legal analysis that Broadcom is prima facie infringing Article 102 TFEU and 
Article 54 of the EEA Agreement.4 In particular, the Commission concludes that, 
prima facie, Broadcom is dominant in: (i) SoCs for STBs; (ii) SoCs for fibre 
residential gateways; and (iii) SoCs for xDSL5 residential gateways. It also 
concludes that the Agreements contain provisions which prima facie have the 
object or effect of forcing or inducing customers to obtain all or almost all of 
their requirements for SoCs for STBs and SoCs for cable, fibre and xDSL 
residential gateways from Broadcom, in particular by means of (quasi-) 
exclusivity arrangements or leveraging restrictions. These provisions will 
hereinafter be referred to as the “exclusivity-inducing provisions”; 

                                                 
4 Unless otherwise stated, references to Article 102 TFEU also cover Article 54 of the EEA Agreement. 
5 “xDSL” is the umbrella term covering all types of DSL technology such as ADSL and VDSL. 
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(h) In section 9, the Commission concludes that if Broadcom’s ongoing conduct 
were allowed to continue, it would likely lead to serious and irreparable damage 
to competition in the markets for (i) SoCs for STBs; (ii) SoCs for cable 
residential gateways; (iii) SoCs for fibre residential gateways; and (iv) SoCs for 
xDSL residential gateways, notably in the form of the potential exit or 
marginalisation of Broadcom’s competitors from these markets; 

(i) In section 10, the Commission outlines the interim measures adopted by means 
of this Decision. In particular, the Commission requires Broadcom: (i) to 
unilaterally cease to apply with immediate effect the exclusivity-inducing 
provisions identified in sections 8.5.2.1.A and 8.5.2.1.B below contained in the 
Agreements concerning [OEM A]’s, [OEM B]’s, [OEM C]’s, [OEM D]’s, 
[OEM E]’s and [OEM F]’s purchases of SoCs for STBs and SoCs for cable, fibre 
or xDSL residential gateways (as appropriate) from Broadcom. Broadcom shall, 
without delay, (a) inform the contracting parties of the Agreements of such 
disapplication and (b) notify the Commission that it has put this measure into 
effect, such notification to be accompanied by supporting documentation; and 
(ii) to refrain from agreeing the same exclusivity-inducing provisions or 
provisions having an equivalent object or effect as those identified in sections 
8.5.2.1.A and 8.5.2.1.B below in any future contracts or agreements (written or 
otherwise) with [OEM A], [OEM B], [OEM C], [OEM D], [OEM E] and [OEM 
F], and refrain from implementing punishing or retaliatory practices having an 
equivalent object or effect; 

(j) In section 11, the Commission explains the reasons why the interim measures 
are proportionate and take into due account Broadcom’s legitimate interests; 

(k) In section 12, the Commission explains why it is necessary to foresee periodic 
penalty payments pursuant to Article 24(1)(b) of Regulation (EC) No 1/2003 and 
Article 5 of Regulation (EC) No 2894/94 of 28 November 1994 concerning 
arrangements for implementing the Agreement on the European Economic Area 
(“Regulation (EC) No 2894/94”),6 if Broadcom were to fail to comply with the 
interim measures; 

(l) In section 13, the Commission sets out the grounds upon which it has jurisdiction 
to impose interim measures in this case; 

(m) In section 14, the Commission indicates the addressee of this Decision; and 
(n) In section 15, the Commission presents its conclusions. 

2. THE UNDERTAKING CONCERNED BY THE DECISION 
(3) Broadcom Inc. is the ultimate parent company of a group of companies active in the 

semiconductor and software solutions space, that is headquartered in San Jose, 
California, United States. Broadcom has design, product and software development 
engineering resources in the United States, Asia, Europe and Israel.7 In 2018, 
Broadcom’s turnover was USD 20.9 billion.8 

                                                 
6 OJ L 305, 30.11.1994, pages 6–8. 
7 Broadcom’s reply of 18 March 2019 to question 1 of Article 18(3) Decision of 17 December 2018, Doc 

ID 1244, page 1. 
8 Minutes of meeting with Broadcom of 21 March 2019, Doc ID 1352, page 1. 
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(4) Broadcom has three main business divisions: semiconductor solutions, infrastructure 
software and IP licensing.9 Broadcom’s products are used in end products such as 
enterprise and data centre networking, home connectivity, STBs, broadband access 
devices (i.e. residential gateways), telecommunication equipment, smartphones and 
base stations, data centre servers and storage systems, factory automation, power 
generation and alternative energy systems, and electronic displays.10 

(5) Broadcom is the world’s largest designer, developer and provider of integrated circuits 
for wired communication applications and the worldwide leader in SoC solutions for 
STBs for video delivery.11 

(6) The substantial majority of Broadcom’s semiconductor sales is accounted for by sales 
to OEMs, or their contract manufacturers and distributors.12 

3. PROCEDURE 
(7) In the course of 2018, the Commission received market information that Broadcom 

may be imposing exclusivity or quasi-exclusivity restrictions on its customers for 
certain types of integrated circuits for incorporation into STBs and residential 
gateways, amongst others. 

(8) Between 24 October 2018 and 27 August 2019, the Commission sent requests for 
information pursuant to Articles 18(2) and 18(3) of Regulation (EC) No 1/2003 to 
Broadcom, its direct and indirect customers and its competitors. 

(9) On 21 March 2019 and on 25 June 2019, the Commission met with Broadcom 
representatives in the context of its preliminary investigation. 

(10) On 26 June 2019, the Commission decided to initiate proceedings in the present case 
within the meaning of Article 2(1) of Regulation (EC) No 773/2004.13 On the same 
day, the Commission adopted a Statement of Objections (“SO”) addressed to 
Broadcom outlining the Commission’s preliminary conclusions as regards imposing 
interim measures pursuant to Article 8 of Regulation (EC) No 1/2003 relating to 
specific aspects of Broadcom’s behaviour that was subject to the Commission’s 
investigation. 

(11) On 23 July 2019, Broadcom submitted a response to the SO (“SO Response”), 
contesting the Commission’s preliminary findings on interim measures.14 

                                                 
9 Broadcom’s reply of 18 March 2019 to question 1 of Article 18(3) Decision of 17 December 2018, Doc 

ID 1244, page 2. 
10 Broadcom’s reply of 18 March 2019 to question 1 of Article 18(3) Decision of 17 December 2018, Doc 

ID 1244, pages 1-2. 
11 Broadcom website at https://www.broadcom.com/products/broadband/set-top-box/, printed on 14 June 

2019, Doc ID 1613. 
12 Broadcom’s reply of 18 March 2019 to question 1 of Article 18(3) Decision of 17 December 2018, Doc 

ID 1244, page 2. 
13 Commission Regulation (EC) No 773/2004 of 7 April 2004 relating to the conduct of proceedings by the 

Commission pursuant to Articles 81 and 82 of the EC Treaty: OJ L 123, 27.4.2004, pages 18–24. 
14 Doc ID 1843-15. 
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(12) On 1 August 2019, the Commission sent Broadcom a letter (“Letter of Facts”) to 
inform it about evidence that the Comission considered may be relevant to corroborate 
and support the preliminary conclusions reached in the SO.15 

(13) On 20 August 2019, an Oral Hearing took place upon Broadcom’s request (“Oral 
Hearing”). 

(14) On 22 August 2019, Broadcom submitted its comments on the Letter of Facts 
(“Comments on the Letter of Facts”).16 

(15) On 26 August 2019, Broadcom submitted a written response to two of the questions 
that the Commission had posed during the Oral Hearing.17 

(16) On 7 October 2019, an Advisory Committee meeting took place. 
(17) On 10 October 2019, the Commission met with Broadcom representatives in order to 

provide an advance notice as to the possible adoption of this Decision. 

4. THE PRODUCTS CONCERNED BY THE DECISION 
(18) This Decision concerns certain types of integrated circuits (“ICs”) incorporated into 

network access equipment that is installed at customer premises (so-called customer 
premises equipment, “CPE”), namely STBs and residential gateways.  

(19) An STB is a hardware device that converts external source signals into video content 
on television. STBs are used to enable consumers to watch on television the video 
content transmitted via various technologies, such as cable, satellite and Internet 
Protocol Television (“IPTV”).  

(20) A residential gateway is a hardware device that connects one or more electronic 
devices to a single Internet access point.18 Residential gateways do so by combining 
modem functionality (i.e., a component that converts analog signals from service 
providers into digital signals suitable for computers and vice versa19) with a wireless 
router (i.e., a centralised network device that allows, manages and secures Internet 
access for multiple wireless access points).20 Residential gateways allow access to the 
Internet by means of three main technologies: xDSL, cable and fibre.21 

(21) More specifically, the products concerned by this Decision are SoCs, namely chipsets 
combining electronic circuits of various components in a single unit, which constitute 
the core IC of an STB or residential gateway. 

                                                 
15 Doc ID 1955. 
16 Doc ID 2154. 
17 Doc ID 2167. 
18 Annex 3 to Broadcom’s partial reply of 22 January 2019 to Article 18(3) Decision of 17 December 2018, 

Doc ID 846. For the avoidance of doubt, standalone fixed line modems (i.e. modems that are not 
incorporated into residential gateways and which would require an additional piece of equipment (i.e. a 
router) to distribute Internet access over a local area network (LAN) are also concerned by the Decision 
and included in the definition of residential gateways for all purposes, unless stated otherwise. 

19 Annex 3 to Broadcom’s partial reply of 22 January 2019 to Article 18(3) Decision of 17 December 2018, 
Doc ID 846. 

20 Annex 3 to Broadcom’s partial reply of 22 January 2019 to Article 18(3) Decision of 17 December 2018, 
Doc ID 846. 

21 Annex 3 to Broadcom’s partial reply of 22 January 2019 to Article 18(3) Decision of 17 December 2018, 
Doc ID 846. On the basis of 2018 figures, fibre gateways represented approximately [35-45]% of 
worldwide sales, while each of cable and xDSL gateways represented approximately [25-35]%. 
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(22) In STBs, SoCs function as the “brain” of the system. SoCs are the most important 
component of an STB and often an expensive one.22 SoCs can provide high video 
security and high privacy protection for STBs, features that are particularly important 
for OEMs supplying network service providers in EU/EEA and the United States.23 

(23) In residential gateways, SoCs also represent the core component of the system, 
allowing the device to manage connectivity access for other devices. 

5. MARKET DYNAMICS, CUSTOMERS AND APPLICATIONS 
(24) The manufacturing of SoCs for STBs and residential gateways is concentrated in the 

hands of a limited number of large players, with other smaller producers accounting 
for a negligible portion of the supply of these components. The industry is highly 
cyclical24 and characterised by high barriers to entry and expansion – notably as a 
result of the substantial initial and ongoing R&D investment required to supply SoCs 
and the other factors described in section 8.4.4 below.  

(25) Chipset suppliers sell their SoCs to OEMs, which assemble them together with other 
components to manufacture STBs and residential gateways. Many OEMs, such as 
[OEM A], [OEM D] and [OEM E], typically supply both STBs and residential 
gateways. 

(26) OEMs sell STBs and residential gateways to so-called service providers, i.e. providers 
of broadcasting and Internet connectivity services such as telecoms operators and cable 
service providers. Procurement at the level of service providers typically takes place 
by means of tender processes, also referred to as selection processes.25 In the EEA, 
tenders typically cover a service provider’s demand for products in multiple EU 
Member States, or even in both EEA and non-EEA countries.26 

(27) The usual length of a product cycle is long, with several years between the order and 
delivery of ICs. Competitive bid selection processes (“tenders”) are generally 
organised by service providers roughly every 1.5 to 2 years.27 The tender process itself 

                                                 
22 Minutes of meeting with Broadcom of 21 March 2019, Doc ID 1352, page 2. 
23 Minutes of meeting with Broadcom of 21 March 2019, Doc ID 1352, page 2. 
24 See Broadcom’s form 10-K of fiscal year 2018, printed from http://phx.corporate-

ir net/External.File?item=UGFyZW50SUQ9NzAyODM1fENoaWxkSUQ9NDE0OTEyfFR5cGU9MQ
==&t=1) on 13 June 2019, Doc ID 1574, page 18. See e.g. Global STB Revenue and Growth Rate 
Forecast (2018-2025) contained in Annex 8 to Broadcom’s partial reply of 11 February 2019 to Article 
18(3) Decision of 17 December 2018, titled “BiS Global Market Research Report 2018”, Doc ID 1064. 

25 See, e.g., Deutsche Telekom’s reply of 14 November 2018 to question 7 of Article 18(3) Decision of 24 
October 2018, Doc ID 1194, page 5; Intel’s supplemental reply of 21 December 2018 to question 5 of 
Article 18(3) Decision of 26 October 2018, Doc ID 1739, pages 5-20; Liberty Global’s reply of 14 
November 2018 to question 3 of Article 18(3) Decision of 24 October 2018, Doc ID 1205-1, pages 3-4; 
MediaTek’s submission of 8 April 2019, Doc ID 1741, paragraphs 53-56; Proximus’ reply of 14 
November 2018 to question 5 of Article 18(3) Decision of 24 October 2018, Doc ID 306, page 3; […]. 

26 MediaTek’s submission of 8 April 2019, Doc ID 1741, paragraphs 60-61.  
27 MediaTek explained that the usual length of a product cycle from order to delivery is between 1 and 2 

years for STBs and around 4 years for residential gateways, although new tenders for gateways are 
organised every 1.5 years given that there are several different product lines (MediaTek’s submission of 
8 April 2019, Doc ID 1741, paragraph 54; see also MediaTek’s observations on the SO of 26 July 2019, 
Doc ID 1889, paragraph 56). As a result, once a tender is lost, chipset suppliers do not have an opportunity 
to compete for a customer’s demand for another 1.5 to 2 years. According to Intel, average product 
lifecycles are around 4 to 5 years long for both cable and DSL modems (see Notes of a meeting between 
Intel and the Commission’s services on 19 February 2019, Doc ID 1516, page 2). For the avoidance of 
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is typically lengthy and, as a result, requires chipset suppliers to dedicate significant 
development expenditures and engineering resources to assist OEMs in the tender 
process in an attempt to have the OEM’s solution incorporating the chipset supplier’s 
products selected by service providers, thereby obtaining a so-called “design win”. 
The failure to win a particular tender not only excludes a chipset supplier and OEM 
from competing for that service provider’s demand until a subsequent tender takes 
place, but it will typically continue to affect those suppliers for several years after a 
new tender has been held as “operators may continue to use legacy products for 
several years”.28 Moreover, failure to win a particular tender may prevent chipset 
suppliers from winning tenders in subsequent generations of a particular product.29 
This can result in lost revenue and can weaken a chipset supplier’s position in future 
competitive selection processes.30  

6. BROADCOM’S AGREEMENTS  
(28) This section briefly describes the six OEMs that entered into the Agreements with 

Broadcom and the scope of each Agreement.31 

6.1. Introduction to Broadcom’s Agreements 
(29) Broadcom admits to pursuing “a form of partial vertical integration by contract, using 

a closer, more integrated relationship with key OEMs.”32 Concretely, Broadcom 
explains, this involves the use of a variety of contractual mechanisms with OEMs 
falling under what Broadcom describes as its “Strategic Partnership Strategy”.33  

(30) According to Broadcom, ”the concept [of the Strategic Partnership Agreements, 
“SPAs”] was to identify a small handful of strategic OEM partners in which Broadcom 
would concentrate its bid support efforts. […] Broadcom’s SPA partners would 
receive distinct, appreciably higher levels of bid support.”34  

(31) More in detail, according to Broadcom, so-called “Strategic Partners” may be offered 
“price concessions, better supply chain lead time, a direct purchasing relationship 
(OEMs do not have to go through vendors) and other forms of support.”35 Hence, 
several of the Agreements feature inter alia one or more of the following: (i) “pricing 

                                                 
doubt, it is noted that each tender launched by a service provider does not necessarily aim at replacing all 
CPE deployed by that service provider. Hence, only part of the installed basis of a service provider is 
normally put on tender every 1.5 to 2 years. 

28 MediaTek’s submission of 8 April 2019, Doc ID 1741, paragraph 54. 
29 Broadcom’s Form 10-K for the fiscal year 2018, printed from http://phx.corporate-

ir net/External.File?item=UGFyZW50SUQ9NzAyODM1fENoaWxkSUQ9NDE0OTEyfFR5cGU9MQ
==&t=1) on 13 June 2019, Doc ID 1574, page 18. 

30 Broadcom’s Form 10-K for the fiscal year 2018, printed from http://phx.corporate-
ir net/External.File?item=UGFyZW50SUQ9NzAyODM1fENoaWxkSUQ9NDE0OTEyfFR5cGU9MQ
==&t=1) on 13 June 2019, Doc ID 1574, page 18. 

31 The Commission cannot exclude at this stage that Broadcom might have entered into agreements – or 
other formal or informal arrangements - with other customers that contain clauses having the same object 
as those described in this section.  

32 Broadcom presentation of 21 March 2019 titled “Industry Tutorial: Set-Top Boxes, Broadband Gateways, 
and Broadcom’s Strategic Partnerships”, Doc ID 1285, page 21. 

33 Broadcom presentation of 21 March 2019 titled “Industry Tutorial: Set-Top Boxes, Broadband Gateways, 
and Broadcom’s Strategic Partnerships”, Doc ID 1285, pages 21-26. 

34 Broadcom’s SO Response, Doc ID 1843-15, paragraph 56. Note also the indicative list of SPA advantages 
contained in this paragraph, namely: […]. 

35 Minutes of meeting with Broadcom of 21 March 2019, Doc ID 1352, page 4. 



EN 11  EN 

advantages”;36 (ii) the granting to the OEM of “[e]arly access to Broadcom technology 
to accelerate OEM development,”37 […]38 […]; and (iii) […]39 […]40 together with 
Broadcom.  

(32) In its presentation of 21 March 2019 to the Commission,41 Broadcom only referred to 
the existence of three SPAs, which had been entered into with [OEM A], [OEM D] 
and [OEM E].  

(33) In the course of its investigation, however, the Commission became aware of the 
existence of additional Agreements including exclusivity-inducing provisions.42 These 
include the Agreements with [OEM B],43 [OEM C]44 and [OEM F].45 

(34) In its SO Response, Broadcom referred to these additional Agreements as 
“Broadcom’s TPA [i.e., Technology Partnership Agreement] partnerships and related 
agreements” (the “TPAs”).46 Broadcom describes these agreements as “smaller-scale 
bid support agreements […]. In each case, the OEM in question tends to focus on one 
or two specific end-product segments, and the OEM approached Broadcom looking 
for some form of additional bid support in that business.”47  

(35) While the terminology presented by Broadcom is not always used consistently across 
the Agreements described in sections 6.2 to 6.7 below, the Commission considers that 
all the clauses identified in sections 8.5.2.1.A and 8.5.2.1.B below contain exclusivity-
inducing provisions.48 

(36) In addition, it should be noted already at this stage that while Broadcom considers the 
SPAs (and indeed all the Agreements) to be “short term arrangements with OEM 

                                                 
36 Broadcom presentation of 21 March 2019 titled “Industry Tutorial: Set-Top Boxes, Broadband Gateways, 

and Broadcom’s Strategic Partnerships”, Doc ID 1285, page 23. 
37 Broadcom presentation of 21 March 2019 titled “Industry Tutorial: Set-Top Boxes, Broadband Gateways, 

and Broadcom’s Strategic Partnerships”, Doc ID 1285, page 23. 
38 Broadcom presentation of 21 March 2019 titled “Industry Tutorial: Set-Top Boxes, Broadband Gateways, 

and Broadcom’s Strategic Partnerships”, Doc ID 1285, page 24. 
39 Broadcom presentation of 21 March 2019 titled “Industry Tutorial: Set-Top Boxes, Broadband Gateways, 

and Broadcom’s Strategic Partnerships”, Doc ID 1285, page 23. 
40 Broadcom presentation of 21 March 2019 titled “Industry Tutorial: Set-Top Boxes, Broadband Gateways, 

and Broadcom’s Strategic Partnerships”, Doc ID 1285, page 24. 
41 “Industry Tutorial: Set-Top Boxes, Broadband Gateways, and Broadcom’s Strategic Partnerships”, Doc 

ID 1285. 
42 Broadcom did not submit in response to a request for information pursuant to Article 18(3) of Regulation 

1/2003, the Agreements with [OEM B], [OEM C] and [OEM F]. The Commission reserves its right to 
assess at a later stage whether the failure to submit such Agreements may constitute a breach of 
Broadcom’s procedural obligations. 

43 “Technology Partnership Agreement” entered into between Broadcom and [OEM B] on […] 2017, Doc 
ID 573. 

44 “Technology Partnership Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc 
ID 1489. 

45 “Letter of Intent” entered into between Broadcom and [OEM F] on […] 2018, Doc ID 999 
46 Broadcom’s SO Response, Doc ID 1843-15, section 2.4(b). 
47 Broadcom’s SO Response, Doc ID 1843-15, paragraph 63. 
48 This is the case even among the Agreements that were identified by Broadcom. While it appears on the 

basis of its presentation of 21 March 2019 titled “Industry Tutorial: Set-Top Boxes, Broadband Gateways, 
and Broadcom’s Strategic Partnerships”, Doc ID 1285, that Broadcom considers as SPAs both the [OEM 
A] Corporate Supply Agreement Addendum Term Sheet and the [OEM D] Non-binding Memorandum 
of Understanding, neither of these agreements are named as SPA. 
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“outs”“49 that “[…]”,50 the Commission disagrees with this interpretation. Rather, and 
for the reasons described in more detail in section 8.5 below, the Commission 
considers that the Agreements amount prima facie to an abuse of Broadcom’s 
dominant position. 

6.2. [OEM A]  
(37) [OEM A] is a […] group, […].51  
(38) [OEM A] is an OEM which manufactures and supplies a broad range of CPE, including 

residential gateways and STBs.52 […].53  
(39) In 2017, according to industry benchmarking company IHS Markit (“IHS”), [OEM A] 

represented [20-30]% of the value of sales of STBs at global level.54 With regard to 
residential gateways, according to IHS, [OEM A] represented [10-20]% of all global 
sales, with [40-50]% for cable and [5-10]% for xDSL.55 At present, [OEM A] […] 
fibre residential gateways. 

(40) Broadcom and [OEM A] entered into an agreement in […] 2019 (the [OEM A]-
Broadcom Corporate Supply Agreement Addendum Term Sheet, “[OEM A] CSA”)56 
for a term of one year, which commenced with effect from […] 2019,57 and covering 
inter alia SoCs for STBs, SoCs for xDSL residential gateways, SoCs for fibre 
residential gateways, SoCs for cable residential gateways.58 The [OEM A] CSA is an 
addendum to an overarching agreement entered into in […] 2008, and replaced a 

                                                 
49 Broadcom presentation of 21 March 2019 titled “Industry Tutorial: Set-Top Boxes, Broadband Gateways, 

and Broadcom’s Strategic Partnerships”, Doc ID 1285, page 26. 
50 Broadcom presentation of 21 March 2019 titled “Industry Tutorial: Set-Top Boxes, Broadband Gateways, 

and Broadcom’s Strategic Partnerships”, Doc ID 1285, page 27. 
51 […]. 
52 [OEM A]’s reply of […] to question 2 of Article 18(3) Decision of […], page 3. 
53 See, for example, [OEM A]’s Form 10-K for the fiscal year 2017, printed from […] on 14 June 2019, 

Doc ID 1622, pages 5 and 6. 
54 Figures as of year 2017 calculated by the industry benchmarking company IHS – included as Annex 18 

to MediaTek’s supplementary reply of 14 December 2018 to Article 18(3) Decision of 24 October 2018, 
Doc ID 1645. 

55 Figures as of year 2017 calculated by the industry benchmarking company IHS – included as Annex 13.4 
to Telefonica’s reply of 30 November 2018 to Article 18(3) Decision of 24 October 2018, Doc ID 1287-
16. 

56 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 
[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […]. 

57 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 
[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […], Clause 10.4. 

58 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 
[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […], “Products” definition and Clause 5.2. See also (i) [OEM A]’s revised reply of […] 
to question 3 of Article 18(2) request for information of […]; and (ii) [OEM A]’s reply of […] to questions 
1 and 2 of Article 18(2) request for information of […], page 1. 
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previous addendum of substantially the same scope, which was entered into in […] 
2016.59 The geographic scope of the [OEM A] CSA is worldwide.60 

6.3. [OEM B] 
(41) [OEM B] is a […] company and one […] STB and residential gateway OEMs.61 [OEM 

B] currently supplies all types of STBs, as well as cable residential gateways.62 
(42) In 2017, according to IHS, [OEM B] represented [5-10]% of the value of sales of 

STBs63 and [0-5]% of the total value of sales of residential gateways at global level 
(but [0-5]% of sales of cable residential gateways, […]).64  

(43) [OEM B] has a […] business relationship with Broadcom going back […].65 In […] 
2017, Broadcom and [OEM B] concluded a “Technology Partnership Agreement” 
(“[OEM B] TPA”)66 for an initial three-year term, with the option of a renewal for a 
further two years,67 and covering a variety of Broadcom Products - notably SoCs for 
STBs, SoCs for cable residential gateways, and also additional products falling into 
the catch-all categorisation “Other Video Ecosystem (including without limitation, any 
product for which Broadcom has a solution).”68 The geographic scope of the [OEM 
B] TPA is worldwide.69 

6.4. [OEM C] 
(44) [OEM C] is a […] OEM that manufactures a variety of network equipment, which it 

distributes in approximately […] countries.70  

                                                 
59 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 

[…] 2016, included as Attachment 3 to [OEM A]’s reply of […] to Article 18(3) Decision of […]. See 
also [OEM A]’s revised reply of […] to questions 1 and 3 of Article 18(2) request for information of […]. 

60 The [OEM A] CSA does not contain any provision limiting the geographic scope of the agreement. 
Hence, the Commission considers that the geographic scope of this agreement is worldwide. 

61 [OEM B]’s reply of […] to question 1 of Article 18(3) Decision of […], page 2. 
62 [OEM B]’s reply of […] to question 2 of Article 18(3) Decision of […], page 2.  
63 Figures as of year 2017 calculated by the industry benchmarking company IHS – included as Annex 18 

to MediaTek’s supplementary reply of 14 December 2018 to Article 18(3) Decision of 24 October 2018, 
Doc ID 1645. 

64 Figures as of year 2017 calculated by the industry benchmarking company IHS – included as Annex 13.4 
to Telefonica’s reply of 30 November 2018 to Article 18(3) Decision of 24 October 2018, Doc ID 1287-
16. 

65 [OEM B]’s reply of […] to question 2 of Article 18(3) Decision of […], page 1.  
66 “Technology Partnership Agreement” entered into between Broadcom and [OEM B] on […] 2017, Doc 

ID 573. 
67 “Technology Partnership Agreement” entered into between Broadcom and [OEM B] on […] 2017, Doc 

ID 573, Clause B. 
68 “Technology Partnership Agreement” entered into between Broadcom and [OEM B] on […] 2017, Doc 

ID 573, Clauses A and D. See also [OEM B]’s reply of […] to question 3.5.a of Article 18(2) request for 
information of […], pages 3 and 4. 

69 “Technology Partnership Agreement” entered into between Broadcom and [OEM B] on […] 2017, Doc 
ID 573, Clause D.1. This clause refers to […].  

70 [OEM C]’s reply of […] to question 3.1 of Article 18(3) Decision of […], pages 1 and 2. 
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(45) In 2017, according to IHS, [OEM C] represented [5-10]% of residential gateways at 
global level71 (but [10-20]% of fibre residential gateways, […]).72  

(46) On […] 2017, Broadcom and [OEM C] concluded a Technology Partnership 
Agreement (“[OEM C] TPA”)73 for a term of two years, six months74 and covering 
SoCs for fibre residential gateways.75 The geographic scope of the [OEM C] TPA is 
worldwide except China.76 

6.5. [OEM D] 
(47) [OEM D] is a […] OEM that is active in more than […] countries. It is a […] 

manufacturer of communication terminals, including STBs and residential gateways.77  
(48) In 2017, according to IHS, [OEM D] represented [5-10]% of sales of STBs78 and [5-

10]% of sales of residential gateways at global level ([5-10]% of cable, [10-20]% of 
xDSL and [0-5]% of fibre residential gateways).79  

(49) On […] 2017, Broadcom and [OEM D] concluded a “Non-binding Memorandum of 
Understanding” (“[OEM D] MoU”) for an initial period of two years, tacitly 
renewable for further periods of one year,80 and covering inter alia SoCs for STBs and 
SoCs for cable residential gateways, xDSL residential gateways and fibre residential 
gateways.81 The [OEM D] MoU was amended on […] 2019 by means of an 

                                                 
71 Figures as of year 2017 calculated by the industry benchmarking company IHS – included as Annex 13.4 

to Telefonica’s reply of 30 November 2018 to Article 18(3) Decision of 24 October 2018, Doc ID 1287-
16. 

72 Figures as of year 2017 calculated by the industry benchmarking company IHS – included as Annex 13.4 
to Telefonica’s reply of 30 November 2018 to Article 18(3) Decision of 24 October 2018, Doc ID 1287-
16. 

73 “Technology Partnership Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc 
ID 1489. See also [OEM C]’s reply of […] to questions 1 and 2 of Article 18(2) Request for Information 
of […]. 

74 “Technology Partnership Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc 
ID 1489, Clause B. 

75 “Technology Partnership Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc 
ID 1489, Clauses A, C.1 and C.2. 

76 “Technology Partnership Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc 
ID 1489, Clause A. Clause A defines “[OEM C] Products” as “[…] PON (10GPON and GPON) CPE 
Products sold by the [OEM C] BU outside of China markets.” 

77 [OEM D]’s reply of […] to question 1 of Article 18(3) Decision of […], page 2. 
78 Figures as of year 2017 calculated by the industry benchmarking company IHS – included as Annex 18 

to MediaTek’s supplementary reply of 14 December 2018 to Article 18(3) Decision of 24 October 2018, 
Doc ID 1645. 

79 Figures as of year 2017 calculated by the industry benchmarking company IHS – included as Annex 13.4 
to Telefonica’s reply of 30 November 2018 to Article 18(3) Decision of 24 October 2018, Doc ID 1287-
16. 

80 “Non-Binding Memorandum of Understanding” entered into between Broadcom and [OEM D] on […] 
2017, Doc ID 317, Clause 8. The Commission understands that the agreement has indeed been tacitly 
renewed upon expiration, given that neither Broadcom nor [OEM D] stated in the context of the 
proceedings that the contract has expired. In addition, Broadcom and [OEM D] entered on […] 2019 in 
an amendment to the [OEM D] MoU, confirming the fact that they see the [OEM D] MoU as still in force. 

81 “Non-Binding Memorandum of Understanding” entered into between Broadcom and [OEM D] on […] 
2017, Doc ID 317, initial recitals and Clause 1.A. See also [OEM D]’s reply of […] to question 4 of 
Article 18(2) request for information of […], page 2. 
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Amendment to Non-Binding Memorandum of Understanding (the “[OEM D] MoU 
Amendment”).82 The geographic scope of the [OEM D] MoU is worldwide.83 

6.6. [OEM E] 
(50) [OEM E] is a […] company active in […] countries worldwide. [OEM E] is an OEM 

which manufactures and supplies a complete portfolio of CPE, including residential 
gateways and STBs.84  

(51) In 2017, according to IHS, [OEM E] represented [10-20]% sales of STBs85 and [5-
10]% sales of residential gateways at global level86 [20-30]% of cable residential 
gateways, [5-10]% of xDSL residential gateways and [0-5]% of fibre residential 
gateways).87 

(52) On […] 2017, Broadcom and [OEM E] entered into an SPA (“[OEM E] SoC SPA”).88 
It is supplementary to an overarching agreement concluded in December 2009.89 The 
[OEM E] SoC SPA was concluded for an initial three-year term, with an option to 
renew for a further two years, and covering SoCs for STBs as well as for xDSL and 
fibre (so-called “telco”) as well as cable residential gateways.90 

(53) The geographic scope of the [OEM E] SoC SPA is worldwide.91  

6.7. [OEM F] 
(54) [OEM F] is a […] OEM that manufactures a variety of network equipment, which it 

distributes to over 150 markets worldwide.92  

                                                 
82 Doc ID 2223-181. 
83 The [OEM D] MoU does not contain any provision limiting the geographic scope of the agreement. 

Hence, the Commission considers that the geographic scope of this agreement is worldwide. 
84 [OEM E]’s reply of […] to question 2 of Article 18(3) Decision of […]; Annex 28 to [OEM E]’s reply of 

21 November 2018 to Article 18(3) Decision of 24 October 2018, Doc ID 1068-10. 
85 Figures as of year 2017 calculated by the industry benchmarking company IHS – included as Annex 18 

to MediaTek’s supplementary reply of 14 December 2018 to Article 18(3) Decision of 24 October 2018, 
Doc ID 1645. 

86 Figures as of year 2017 calculated by the industry benchmarking company IHS – included as Annex 13.4 
to Telefonica’s reply of 30 November 2018 to Article 18(3) Decision of 24 October 2018, Doc ID 1287-
16. 

87 Figures as of year 2017 calculated by the industry benchmarking company IHS – included as Annex 13.4 
to Telefonica’s reply of 30 November 2018 to Article 18(3) Decision of 24 October 2018, Doc ID 1287-
16. 

88 Agreement entered into between Broadcom and [OEM E] on […] 2017, included as Annex 004 to [OEM 
E]’s reply of […] to Article 18(3) Decision of […]. 

89 See [OEM E]’s reply of […] to question 3 of Article 18(2) request for information of […], page 2. 
90 Agreement entered into between Broadcom and [OEM E] on […] 2017, included as Annex 004 to [OEM 

E]’s reply of […] to Article 18(3) Decision of […], second bullet point. See also [OEM E]’s reply of […] 
to question 3 of Article 18(2) request for information of […], page 3. 

91 The agreements do not contain any provision limiting their geographic scope. Hence, the Commission 
considers that the geographic scope of these agreements is worldwide. 

92 [OEM F] website, printed from […], on 26 April 2019, Doc ID 1614. 
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(55) In 2017, according to IHS, [OEM F] represented [0-5]% of the total value of sales of 
residential gateways93 at global level (but [5-10]% of the total value of sales of xDSL 
residential gateways, […]).94  

(56) On […] 2018, Broadcom and [OEM F] concluded a Letter of Intent (the “[OEM F] 
LoI”)95 for an initial three-year term, renewable “as may be reasonably required”,96 
and covering SoCs for xDSL and fibre residential gateways.97 The geographic scope 
of the [OEM F] LoI includes “[…] North America, Mexico, all the member countries 
of the European Union, Nordic Countries, Switzerland, Russia, Turkey, Japan, 
Singapore, Australia, New Zealand, UAE, and Saudi Arabia […]”.98 

7. CONDITIONS FOR ADOPTING INTERIM MEASURES 
(57) It is essential that the Commission’s power to take decisions finding an infringement 

of Articles 101 or 102 TFEU and requiring that such infringement be brought to an 
end is exercised in the most effective manner best suited to the circumstances of each 
given situation.99 

(58) Interim measures are conceived to prevent that the Commission’s exercise of the 
power to make decisions finding that there is an infringement of Articles 101 or 102 
TFEU becomes ineffective because of the action of certain undertakings.100  

(59) Pursuant to Article 8(1) of Regulation (EC) No 1/2003, there are two cumulative 
conditions to be met for adopting interim measures, namely: 
(a) the finding of a prima facie infringement of competition rules, and 
(b) the urgent need for interim measures due to the risk of serious and irreparable 

damage to competition. 
(60) According to Article 8(2) of Regulation (EC) No 1/2003, a decision ordering interim 

measures shall apply for a specified period of time and may be renewed in so far as 
this is necessary and appropriate. 

(61) Section 8 below sets out the Commission’s conclusions regarding the prima facie 
finding of an infringement of EU competition rules by Broadcom. Section 9 below sets 
out the Commission’s conclusions regarding the urgent need for interim measures due 
to the risk of serious and irreparable damage to competition. 

                                                 
93 Figures as of year 2017 calculated by the industry benchmarking company IHS – included as Annex 13.4 

to Telefonica’s reply of 30 November 2018 to Article 18(3) Decision of 24 October 2018, Doc ID 1287-
16. 

94 Figures as of year 2017 calculated by the industry benchmarking company IHS – included as Annex 13.4 
to Telefonica’s reply of 30 November 2018 to Article 18(3) Decision of 24 October 2018, Doc ID 1287-
16. 

95 “Letter of Intent” entered into between Broadcom and [OEM F] on […] 2018, Doc ID 999.  
96 “Letter of Intent” entered into between Broadcom and [OEM F] on […] 2018, Doc ID 999, Clause 5, 

page 2. 
97 “Letter of Intent” entered into between Broadcom and [OEM F] on […] 2018, Doc ID 999, Exhibit A, 

page 3.  
98 “Letter of Intent” entered into between Broadcom and [OEM F] on […] 2018, Doc ID 999, Exhibit A, 

Clause 1, page 3. 
99 Case C-792/79 R Camera Care v Commission, EU:C:1980:18, paragraph 17. 
100 Case C-792/79 R Camera Care v Commission, EU:C:1980:18, paragraph 18. 



EN 17  EN 

8. PRIMA FACIE FINDING OF AN INFRINGEMENT OF ARTICLE 102 TFEU AND ARTICLE 
54 OF THE EEA AGREEMENT 

8.1. Principles 
(62) By its very nature, the finding of a prima facie infringement is not based on a full and 

final appreciation of the facts and law in question,101 but rather on a factual and legal 
analysis indicating “at first sight” that the undertaking subject to the investigation 
exceeded the limits allowed to it by the applicable EU competition rules, thus giving 
rise to serious doubts as to the compatibility of its conduct with those provisions.102 
Therefore, the requirement of a prima facie infringement cannot be placed on the same 
footing as the requirement of certainty that a final decision must satisfy.103 In this vein, 
the case-law has held that the finding of a prima facie infringement does not 
correspond to the finding of a “clear and flagrant infringement”,104 nor to the 
existence of a prima facie violation of the European Union competition rules “as a 
matter of probability”.105 

8.2. Application to this case 
(63) On the basis of the preliminary factual and legal analysis in sections 8.3 to 8.6 below, 

the Commission considers that in this case, prima facie, Broadcom is infringing Article 
102 TFEU and Article 54 of the EEA Agreement. 

(64) During the Oral Hearing, Broadcom contested the legal test applied by the 
Commission for finding a prima facie infringement of Article 102 TFEU. In particular, 
Broadcom claims that there must not be a serious dispute regarding the correctness of 
the fundamental legal conclusion underpinning the contested decision, essentially 
meaning that if the subject matter of the interim measures is disputed, interim measures 
cannot be adopted.106 Broadcom also alleges that the Commission’s reference to an 
assessment “at first sight” would imply a lowering of the standard for the substantive 
legal and factual assessment in interim measures cases to whatever is apparent or 
conceivable “at first sight”.107 

(65) Broadcom’s claims are flawed and need to be rejected.  
(66) First, Broadcom’s claim that there must not be a serious dispute regarding the 

correctness of the fundamental legal conclusion underpinning the contested decision 
cannot be accepted. The Commission is required to establish the existence of a prima 
facie infringement as described in recital (62) above. It cannot be considered that if the 
dominant company disputes the existence of an infringement, the Commission is 
unable to impose interim measures. This interpretation would unduly limit the 
Commission’s power and result in any dominant company being able to prevent the 
imposition of interim measures by simply disputing the legal conclusion of the 
Commission. 

                                                 
101 Case T-184/01 R IMS Health v Commission, EU:T:2001:259, paragraph 68. 
102 Case T-23/90 Peugeot v Commission, EU:T:1991:45, paragraphs 21, 63. 
103 Case T-23/90 Peugeot v Commission, EU:T:1991:45, paragraph 61; Case T-44/90 La Cinq v Commission, 

EU:T:1992:5, paragraph 61. 
104 Case T-44/90 La Cinq v Commission, EU:T:1992:5, paragraph 62. 
105 Case T-184/01 R IMS Health v Commission, EU:T:2001:259, paragraph 68. 
106 Broadcom’s presentation during the closed session of the Oral Hearing, Doc ID 2203, page 22. 
107 Broadcom’s presentation during the closed session of the Oral Hearing, Doc ID 2203, page 23. 
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(67) Second, the use of the phrase “at first sight” by the Commission does not refer to a 
standard different from a prima facie assessment nor is it intended to establish such; 
simply, the phrase “at first sight” is a literal translation of the Latin term “prima 
facie”, as it is evident from the quoted judgment in case T-23/90 Peugeot v 
Commission,108 where these two phrases appear to be used interchangeably.  

8.3. Market Definition 
8.3.1. Principles 
(68) The definition of the relevant markets derives from an identification of the relevant 

competitive constraints in terms of demand-side and supply-side substitutability.  
(69) From an economic point of view, for the definition of the relevant market, demand-

side substitution constitutes the most immediate and effective disciplinary force on the 
suppliers of a given product.109 From a demand-side perspective, a relevant product 
market comprises all those products and/or services which are regarded as 
interchangeable or substitutable by the consumer, by reason of the products’ 
characteristics, their prices and their intended use. 

(70) However, supply-side substitutability may also be taken into account when defining 
markets in those situations in which its effects are equivalent to those of demand-side 
substitution in terms of effectiveness and immediacy. There is supply-side substitution 
when suppliers are able to switch production to the relevant products and market them 
in the short term without incurring significant additional costs or risks in response to 
small and permanent changes in relative prices. When these conditions are met, the 
additional production that is put on the market will have a disciplinary effect on the 
competitive behaviour of the companies involved.110  

(71) The relevant geographic market comprises an area in which the undertakings 
concerned are involved in the supply and demand of the relevant products or services, 
in which area the conditions of competition are similar or sufficiently homogeneous 
and which can be distinguished from neighbouring areas in which the prevailing 
conditions of competition are appreciably different.111 

(72) The definition of the geographic market does not require the conditions of competition 
between traders or providers of services to be perfectly homogeneous. It is sufficient 
that they are similar or sufficiently homogeneous, and accordingly, only those areas in 
which the conditions of competition are ‘heterogeneous’ may not be considered to 
constitute a uniform market.112 

                                                 
108 Case T-23/90 Peugeot v Commission, EU:T:1991:45, paragraphs 21, 25, 37, 62 and 63. 
109 Commission Notice on the definition of relevant market for the purposes of Community competition law 

(97/C 372/03), paragraph 13. 
110 Commission Notice on the definition of relevant market for the purposes of Community competition law 

(97/C 372/03), paragraph 20. 
111 See Commission Decisions in case COMP/37451, Deutsche Telekom AG, paragraphs 92-93; and case 

COMP/38.233, Wanadoo Interactive, paragraph 205. See also Case 27/76 United Brands and United 
Brands Continental v Commission, EU:C:1978:22, paragraph 44; Case C-322/81 Michelin v Commision, 
EU:C:1983:313, paragraph 26; Case 247/86 Alsatel v Novasam, paragraph 15. 

112 See Case T-229/94 Deutsche Bahn v Commission, paragraph 92. See also Case T-139/98, AAMS v 
Commission, paragraph 39. 
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8.3.2. Relevant Product Market 
(73) The Commission’s preliminary factual and legal analysis in this section indicates that 

there are separate markets for: 
(a) STB SoCs; 
(b) SoCs for cable residential gateways; 
(c) SoCs for fibre residential gateways; and 
(d) SoCs for xDSL residential gateways. 

8.3.2.1. Distinction between SoCs, FE chips and WiFi chipsets 
(74) The preliminary factual and legal analysis set out in this section indicates that SoCs do 

not belong to the same product market as other STB and residential gateways 
components, notably FE chips and WiFi chipsets.113  

(75) From a demand-side perspective, the responses to the Commission’s requests for 
information indicate that there are separate markets for SoCs, FE chips and WiFi 
chipsets. Respondents, both chip suppliers and customers, have confirmed that these 
chips have different functions and are not substitutable.114 For example, Intel describes 
these different categories of chips as “distinct from one another [and that they] do not 
share a common technological base”115 and MediaTek indicates that “they have 
different functionalities, which are not interchangeable”.116 While some respondents 
noted that FE chips or WiFi chipsets may be incorporated into a SoC, they also confirm 
that these components are complements rather than substitutes.117 

(76) From the supply-side, the Commission tested whether SoCs suppliers could switch to 
FE chips or WiFi chipsets and vice-versa without incurring significant additional 
investments or risks.  

(77) Among chip suppliers, only Broadcom considers that such switching is conceivable. 
Nonetheless, even Broadcom acknowledges that, for suppliers to switch production, 
would involve (i) investing “meaningful resources” into chip design R&D; (ii) costs 
associated with ensuring that the integrated circuit interacts appropriately with other 
components in the system design; (iii) costs associated with securing services of a 
third-party foundry; (iv) incremental marketing and selling expenses; and (v) costs 
associated with securing intellectual property rights for its designs.118 

                                                 
113 Front End chips are integrated circuits which translate analogue input into a digital output which can then 

be processed by the SoC; WiFi Chipsets are chipsets which enable STBs or residential gateways to deploy 
wireless local area networks based on the IEEE 802.11 standards. 

114 Replies to questions 6 and 6.1 of Article 18(2) request for information chip suppliers of 18 December 
2018 and to questions 5 to 22 of Article 18(2) request for information to OEMs of 18 December 2018 

115 Intel’s reply of 24 January 2019 to question 6.1 of Article 18(2) request for information to OEMs of 20 
December 2018, Doc ID 1541. 

116 MediaTek’s reply of 31 January 2019 to question 6.1 of Article 18(2) request for information of 20 
December 2018, Doc ID 1619. 

117 Intel’s reply of 24 January 2019 to question 5.1 of Article 18(2) request for information to OEMs of 20 
December 2018, Doc ID 1541. 

118 Broadcom’s reply of 6 February 2019 to questions 6 to 8 of Article 18(2) request for information to chip 
suppliers of 20 December 2018, Doc ID 1028. 
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(78) Other chip suppliers unanimously stated that developing SoCs, FE chips and WiFi 
chipsets requires significantly different expertise, techniques and assets.119 
Respondents indicate that several factors would impede supply-side substitution, 
including (i) investment in engineering design resources; (ii) the acquisition and 
development of relevant integrated circuit designs; (iii) IP licensing costs and (iv) costs 
and time associated with certification and validation processes. Chip suppliers indicate 
that the necessary investments would be “very heavy”120 and that the requirements for 
switching production would be “virtually identical from a technology development 
standpoint as those for de novo entry”.121 

8.3.2.2. Distinction between STB SoCs and residential gateway SoCs 
(79) The preliminary factual and legal analysis set out in this section indicates that STB 

SoCs and residential gateway SoCs do not belong to the same product market. 
(80) The results of the Commission’s investigation indicate that demand-side 

considerations justify segmenting the relevant market according to SoCs’ end-
applications, namely SoCs for STBs and SoCs for residential gateways. In response to 
the Commission’s requests for information, OEM customers consistently explained 
that because STBs and residential gateways have different functionalities and the SoC 
is the main chip determining that functionality, they are not substitutable. As […] 
explains, “SoCs for residential gateways and SoCs for STBs are different components 
that enable different functions and features. They are not compatible, either in terms 
of hardware or software, and cannot be substituted”.122 Examples of differences 
include the presence of a video and graphics processor123 and HDMI interface124 in 
SoCs for STBs, neither of which are incorporated into SoC for residential gateways.125 

(81) From the supply-side, the vast majority of chipset suppliers also stated that significant 
additional investments or risks would be required to switch production in a short time 
frame between SoCs for STBs and for residential gateways. Barriers identified include 
R&D efforts for technologies not common to both products, different testing 
environments and the possible need to contract a new foundry.126 

8.3.2.3. Distinction between STB SoCs according to technology 
(82) The preliminary factual and legal analysis set out in this section indicates that SoCs 

for STBs of different technologies belong to the same product market, with the 
exception of SoCs for retail over-the-top STBs (“retail OTT STBs”).  

                                                 
119 Replies to questions 6 to 8 of Article 18(2) request for information chip suppliers of 18 December 2018. 
120 Quantenna’s reply of 28 January 2019 to question 6.1 of Article 18(2) request for information to chip 

suppliers of 20 December 2018, Doc ID 952. 
121 Intel’s reply of 24 January 2019 to question 6.1 of Article 18(2) request for information to OEMs of 20 

December 2018, Doc ID 1541. 
122 […]’s reply of 21 February 2019 to question 6.1 of Article 18(2) request for information to OEMs of 18 

December 2018, Doc ID 1380. 
123 […]’s reply of 21 January 2019 to question 6.1 of Article 18(2) request for information to OEMs of 18 

December 2018, Doc ID 848. 
124 Arcadyan’s reply of 28 January 2019 to question 6.1 of Article 18(2) request for information to OEMs of 

10 January 2019, Doc ID 938. 
125 Replies to questions 6 and 6.1 of Article 18(2) request for information to OEMs of 18 December 2018. 
126 Replies to questions 9 and 9.1 of Article 18(2) request for information chip suppliers of 18 December 

2018. 
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(83) STBs enable consumers to watch on television the video content transmitted by service 
providers via various technologies, namely cable, satellite, Internet Protocol 
Television (“IPTV”) and digital terrestrial television (“DTT”). Retail OTT STBs, on 
the other hand, are dongles or other pieces of hardware that are available for purchase 
through retail channels and that allow consumers to watch TV content over the Internet 
without a service provider delivering such content (e.g. Amazon Fire TV or Apple TV 
STBs). 

(84) From the demand-side, in response to the Commission’s requests for information, the 
majority of OEMs indicated that the same type of SoC can be incorporated into STBs 
regardless of the underlying technology (cable, IPTV, satellite and DTT) since only 
the FE chip component would differ.127 This is because the type of technology an SoC 
is used for is determined by the FE chip incorporated. In theory the same generic SoC 
chip could be used and the FE chip changed according to the technology. Others also 
suggest that there are SoCs that include the interface for more than one type of 
technology. As […] explains, “the same type of SoC can be used for all types of STB 
platform/technology, as the SoC performs the same base functions in all cases. It is the 
addition of the FE to the SoC that allows the STB to tune and decode a cable, satellite 
or DTT signal for video output to a television. The same SoC can also output IP video 
(IPTV) to a television without the need for a separate FE”.128 

(85) Although these considerations apply to cable, IPTV, satellite and DTT STBs, the 
results of the Commission’s investigation indicates that the same is not true for SoCs 
for retail OTT STBs. The majority of OEMs consider that SoCs for retail OTT STBs 
cannot be used for other STBs.129 […] thus explains that “it can be said (…) that SoCs 
for STBs can work for OTT whereas the contrary is not true” because retail OTT STB 
SoCs do not meet the content security and conditional access specifications required 
of most other types of STBs.130 This view has been confirmed by other OEMs.131 

(86) From the supply-side, most STB SoC suppliers consider that they are unable to switch 
from one technology (cable, IPTV, satellite, DTT) to another without incurring 
significant investment and risks.132 However, in its submission, STMicroelectronics 
distinguishes between SoCs that integrate an FE chip and those that do not: “in case 
the front-end demodulator is integrated inside the SoC, a full development is required 

                                                 
127 Replies to questions 9 and 9.1 of Article 18(2) request for information to OEMs of 18 December 2018. It 

should be noted that […] and Sky appear to have erroneously replied "no" to question 9 (asking whether 
different STB SoCs are interchangeable) since their response to question 9.1 point to the opposite. In 
addition, five OEMs that replied "no" to question 9 in fact explain in response to question 9.1 that they 
are not active in this field and have no expertise. Overall, 8 out of 12 respondents with expertise in this 
field concurred that different STB SoCs are interchangeable. 

128 […]’s reply of 21 January 2019 to question 9.1 of Article 18(2) request for information to OEMs of 18 
December 2018, Doc ID 848. 

129 Replies to questions 10 and 10.1 of Article 18(2) request for information to OEMs of 18 December 2018. 
It should be noted that […] and Sky appear to have erroneously replied "no" to question 10 (asking 
whether OTT and other STB SoCs are interchangeable) since their response to question 10.1 point to the 
opposite.  

130 […]’s reply of 21 February 2019 to question 10.1 of Article 18(2) request for information to OEMs of 18 
December 2018, Doc ID 1380. 

131 Arcadyan’s and […]’s replies to question 10.1 of Article 18(2) request for information to OEMs of 18 
December 2018, Doc IDs 938 and 848. 

132 Replies to questions 12 and 12.1 of Article 18(2) request for information chip suppliers of 18 December 
2018. 
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(…). In case the FE chips is outside the SoC, no switch will be required (…)”.133 This 
is consistent with explanations provided by OEMs. Consequently, as indicated in 
recital (84) above, the key differentiating factor lies in the FE chip component and not 
in the SoC itself. Accordingly, the results of the Commission’s investigation in relation 
to STB SoC suppliers also supports the conclusion that STB SoCs, with the exception 
of retail OTT STB SoCs, belong to the same product market. 

(87) As concerns the distinction between SoCs for retail OTT STBs and other types of 
STBs, suppliers like MaxLinear, STMicroelectronics and MediaTek highlighted 
significant differences between retail OTT and other STB SoCs.134 MediaTek 
explained that “[f]rom a product development perspective, they involve different 
technologies, different optimization, and different cost/performance considerations” 
and described retail OTT STB SoCs as “typically lack[ing] conditional access 
security” common to other STB SoCs.135 These views are confirmed by MaxLinear136 
and STMicroelectronics, which emphasize the “massive investment” required from a 
retail OTT SoC supplier to develop STB SoCs.137  

8.3.2.4. Distinction between residential gateway SoCs according to technology 
(88) The preliminary factual and legal analysis set out in this section indicates that SoCs 

for residential gateways of different technologies belong to different product markets. 
(89) From the demand-side, in response to the Commission’s requests for information, the 

vast majority of OEMs indicated that different residential gateway SoCs are required 
depending on the underlying technology of the modem (xDSL, cable, fibre). In 
particular, OEMs explain that residential gateway SoCs embed features and 
functionalities (interface, circuitery, safety qualifications, etc.) that are dependent on 
the different underlying technologies.138 As […] explains, “in practice, SoCs are 
normally dedicated to their own specific platforms/technologies as the 
xDSL/DOCSIS/Fibre FE is embedded in the SoC. As a result, it is not possible to use 
the same SoC for different underlying platforms or technologies”.139 Differences 
between residential gateway SoCs according to different underlying technologies are 
not limited to the FE chip. Arcadyan thus indicates that “[t]he front end hardware 
interface of xDSL/Fiber/Cable is different. The MAC (media access control address) 
of xDSL/Fiber/Cable is different. As we know, there is no SoC to support 
xDSL/cable/fiber all-in-one technology in the market”.140 

                                                 
133 STMicroelectronics’ reply of 21 January 2019 to question 12.1 of Article 18(2) request for information 

chip suppliers of 18 December 2018, Doc ID 811. 
134 Replies to questions 13.1 of Article 18(2) request for information chip suppliers of 18 December 2018. 
135 MediaTek’s reply of 31 January 2019 to question 13.1 of Article 18(2) request for information of 20 

December 2018, Doc ID 1619. 
136 MaxLinear’s reply of 23 January 2019 to question 13.1 of Article 18(2) request for information to OEMs 

of 20 December 2018, Doc ID 851. 
137 STMicroelectronics’ reply of 20 January 2019 to question 13.1 of Article 18(2) request for information 

of 20 December 2018, Doc ID 811. 
138 Replies to questions 7 and 7.1 of Article 18(2) request for information to OEMs of 18 December 2018. 
139 […]’s reply of 21 January 2019 to question 7.1 of Article 18(2) request for information to OEMs of 18 

December 2018, Doc ID 848. 
140 Arcadyan’s reply of 28 January 2019 to question 7.1 of Article 18(2) request for information to OEMs of 

18 December 2018, Doc ID 938. DOCSIS is an international telecommunications standard on which cable 
gateways are based.  
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(90) In response to the Commission’s requests for information, chip suppliers unanimously 
indicated the lack of supply-side substitutability between SoCs for different residential 
gateway technologies.141 

8.3.2.5. Possible further segmentation within STB and residential gateway SoCs 
(91) SoCs for STBs and residential gateways are highly differentiated products based on 

the supplier, device and customers.142 Broadcom thus distinguishes low- from high-
end SoCs.  

(92) In particular, in relation to STB SoCs, Broadcom indicated that it “focuses on high-
end SoCs which provide high video security and high privacy protection for STBs. 
These security features are particularly important for Original Equipment 
Manufacturers (“OEMs”) supplying service providers in Europe and the US, […]. The 
main differences between high-end and low-end chipsets come from quality, features, 
technical support provided, software, privacy and content security.”143  

(93) Other suppliers have confirmed that SoCs, including STB and residential gateway 
SoCs, are differentitated in performance, features and price.144 The existence of such 
differences is supported, for example, by the following statements and data submitted 
in response to the Commission’s requests for information: 
(a) Broadcom’s statement that: “[…] prices for ICs, and SoCs/FEs for STB in 

particular, are highly differentiated based on the supplier, device, the IC 
technology, the customer […]”;145 

(b) MediaTek’s statement that: “more developed regions (e.g. Western Europe and 
N. America) generally use higher priced, higher performance SoCs, FE chips, 
and WiFi modules/chips, whereas less developed regions (e.g. Eastern Europe, 
Latin America, China) generally use lower priced, lower performance SoCs, FE 
chips, and WiFi modules/chips. Thus, prices differ because specifications of the 
end-products are different. For example, as regards STBs, the price between an 
SoC for a low-end device could be half of the price of an SoC for a high-end 
device, although it is difficult to generalize across different products and 
regions”;146 

(c) Intel’s statement that: “In some regions of the world, particularly South America, 
China, and Southeast Asia, products147 may be sold for a lower price than in 

                                                 
141 Replies to questions 10.2 and 10.2.1 of Article 18(2) request for information chip suppliers of 18 

December 2018. 
142 Broadcom’s reply to questions 4 and 5 of Article 18(2) request for information chip suppliers of 17 

December 2018, footnote 8. 
143 Minutes of meeting with Broadcom of 21 March 2019, paragraph 7, Doc ID 1352. See also Broadcom’s 

presentation to the Commission of 21 March 2019, slide 9, Doc ID 1285. 
144 MediaTek’s reply of 31 January 2019 to question 29.2 of Article 18(2) request for information of 20 

December 2018, Doc ID 1619 and Intel’s reply of 24 January 2019 to question 29.3 of Article 18(2) 
request for information of 20 December 2018, Doc ID 1541. 

145 Broadcom’s reply of 18 March 2019 to request for information dated 17 December 2018 questions 4 and 
5, page 7, Doc ID 1420. 

146 MediaTek’s reply of 31 January 2019 to question 29.2 of Article 18(2) request for information of 20 
December 2018, Doc ID 1619. 

147 The term "products" in this response covers SoCs for STBs and residential gateways, FE chips and WiFi 
chipsets indictinctly as Intel did not consider that these components present different characteristics in 
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Europe or North America because there is less demand for certain high 
performing features. The lower-priced products sold in those regions usually 
have the same die as the higher-priced products sold in other regions but have 
some higher-end features fused off. The lower-priced products are therefore 
functionally different from their higher end counterparts”;148 and 

(d) Data obtained from the main SoC suppliers showing that Broadcom’s and its 
competitors’ average price per unit differs greatly. For example, […].149 

(94) At this stage of the investigation, the Commission does not conclude that high and 
low-end SoCs form distinct product markets within STB SoCs or within the markets 
for cable, xDSL or fibre residential gateway SoCs. However, the Commission cannot 
exclude the possibility that the markets concerned would need to be segmented further 
so as to take account of the different competitive dynamics within each relevant 
market. Accordingly, for the purposes of this Decision, the Commission conducts its 
substantive assessment with respect to Broadcom’s market position and its conduct at 
the overall market level for SoCs for STBs and SoCs for xDSL, fibre residential 
gateways while still taking into accont the fact that the high-end part of the market 
constitutes the principal focus of Broadcom’s activities in each of these markets. 

8.3.3. Relevant Geographic Market 
(95) The factual and legal analysis set out in this section indicates that each of the markets 

for (i) STB SoCs; (ii) cable residential gateway SoCs; (iii) fibre residential gateway 
SoCs; and (iv) xDSL residential gateway SoCs identified in section 8.3.2 above are 
worldwide. In particular, there are no differences between these products that would 
result in a narrower market definition for any of the corresponding product markets. 

(96) First, in response to the Commission’s requests for information, OEMs and chip 
suppliers indicated that there are no barriers to trade and more specifically to importing 
products into the EEA.150 

(97) Second, the vast majority of customers indicate that, despite the existence of some 
specific difference in standards applicable in certain countries / geographic regions, 
such geography-specific specifications do not result in appreciable differences in the 
technical specifications of STB and residential gateway SoCs. As stated for example 
by Hitron, “There are differences on fre[que]ncy steps and output power level...etc and 
some further configu[r]ation or [software] customiz[a]tion, but [hardware] wise, in 
general, the technical specification are very similar”.151 

(98) Third, while chip suppliers indicate that there are differences in prices depending on 
the geographic areas where the end-devices using particular SoCs are sold, these 
differences are driven by higher specifications or performance required in certain 
regions, with more expensive high-end SoCs being integrated in end-devices destined 

                                                 
this regard (see Intel’s reply of 24 January 2019 to question 29.3 of Article 18(2) request for information 
of 20 December 2018, Doc ID 1541). 

148 Intel’s reply of 24 January 2019 to question 29.3 of Article 18(2) request for information of 20 December 
2018, Doc ID 1541. 

149 See data provided by SoC suppliers refered to in recitals (114) and (130) below. 
150 Replies to questions 25 of Article 18(2) request for information to OEMs of 18 December 2018 and to 

question 30 of Article 18(2) request for information to chip suppliers of 18 December 2018. 
151 Hitron’s reply of 21 January 2019 to question 23.3 of Article 18(2) request for information to OEMs of 

18 December 2018, Doc ID 829. 
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for sale in the US and Europe and less expensive low-end SoCs integrated in end-
devices destined for sale in South America, China and South East Asia.152 As such, 
they appear to be the result of differentiated product markets (see recital (93) above) 
rather than a geographic market narrower than worldwide. 

8.4. Dominance 
8.4.1. Principles 
(99) According to settled case law, dominance is “a position of economic strength enjoyed 

by an undertaking, which enables it to prevent effective competition being maintained 
on the relevant market by affording it the power to behave to an appreciable extent 
independently of its competitors, its customers and ultimately of consumers.”153 

(100) The existence of a dominant position derives in general from a combination of several 
factors which, taken separately, are not necessarily determinative.154 One important 
factor is the existence of very large market shares, which are in themselves, save in 
exceptional circumstances, evidence of the existence of a dominant position.155 That 
is the case where an undertaking has a market share of 50% or above.156  

(101) Market shares may be calculated both in terms of the volume and value of sales. 
However, in cases of differentiated products, sales in value and their associated market 
share will usually be considered to better reflect the relative position and strength of 
each supplier.157 

(102) A decline in market shares which are still very large cannot in itself constitute proof 
of the absence of a dominant position, particularly when the market shares are still in 
fact very high at the end of the infringement period.158 In the same vein, whilst the 
retention of market share may show the existence of a dominant position, a decline in 
market shares that are still very large cannot in itself constitute proof of the absence of 
a dominant position.159  

(103) Other important factors when assessing dominance are the existence of countervailing 
buyer power and barriers to entry or expansion, preventing either potential competitors 
from having access to the market or actual ones from expanding their activities on the 
market.160 Such barriers may result from a number of factors, including exceptionally 
large capital investments that competitors would have to match, network externalities 

                                                 
152 Replies to question 29 of Article 18(2) request for information to chip suppliers of 18 December 2018. 
153 See Case 27/76 United Brands and United Brands Continental v Commission, EU:C:1978:22, paragraph 

65. 
154 Case 27/76 United Brands and United Brands Continental v Commission, EU:C:1978:22, paragraph 66.  
155 Case 85/76 Hoffmann-La Roche v Commission, EU:C:1979:36, paragraph 41; and Case T-65/98 Van den 

Bergh Foods v Commission, EU:T:2003:281, paragraph 154. 
156 Case C-62/86 Akzo v Commission, EU:C:1991:286, paragraph 60; Case T-340/03 France Télécom SA v 

Commission, EU:T:2007:22, paragraph 100; and Case T-336/07 Telefónica SA v Commission, 
EU:T:2012:172, paragraph 150. 

157 Commission Notice on the definition of relevant market for the purposes of Community competition law, 
OJ C 372, 9.12.1997, pages 5–13, paragraph 55. 

158 Case T-219/99, British Airways v Commission, EU:T:2003:343, paragraphs 223-224; Case T-340/03, 
France Télécom v Commission, EU:T:2007:22, paragraph 104. 

159 Joined Cases T-24/93 to T-26/93 and T-28/93, Compagnie maritime belge transports and Others v 
Commission, EU:T:1996:139, paragraph 77. 

160 Case T-79/12 Cisco Systems, Inc. and Messagenet SpA v European Commission, EU:T:2013:635, 
paragraph 69. 
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that would entail additional cost for attracting new customers, economies of scale from 
which newcomers to the market cannot derive any immediate benefit and the actual 
costs of entry incurred in penetrating the market.161 

(104) The ability to act independently of competitors, which is a special feature of 
dominance,162 is related to the level of competitive constraints facing the undertaking 
in question. It is not required for a finding of dominance that the undertaking in 
question has eliminated all opportunity for competition on the market.163 However, for 
dominance to exist, the undertaking concerned must have substantial market power so 
as to have an appreciable influence on the conditions under which competition will 
develop.164 

8.4.2. Application to this case 
(105) The preliminary factual and legal analysis set out in sections 8.4.3 to 8.4.5 below 

indicates that Broadcom holds a dominant position in the markets for STB SoCs, xDSL 
residential gateway SoCs and fibre residential gateway SoCs. 

8.4.3. Market structure and market shares 
8.4.3.1. Introduction 
(106) Broadcom is the world’s largest designer, developer and provider of integrated circuits 

for wired communication applications,165 including SoCs for STBs and residential 
gateways. As indicated in the graph below, it accounts for roughly half of the whole 
industry’s global sales. 
Figure 1 – Worldwide revenue market share (top 10 vendors of wired-communications 
application-specific standard parts) – Linley Group Communications Semiconductor Market 
Share 2017 (April 2018), p. 7 

 

                                                 
161 Case 27/76 United Brands and United Brands Continental v Commission, EU:C:1978:22, paragraphs 91 

and 122. 
162 See Case 85/76 Hoffmann-La Roche v Commission, EU:C:1979:36, paragraphs 42-48. 
163 See Case 27/76 United Brands and United Brands Continental v Commission, EU:C:1978:22, paragraph 

113. 
164 See Case 85/76 Hoffmann-La Roche v Commission, EU:C:1979:36, paragraph 39. 
165 Integrated circuits for wired communication applications covers, in addition to broadband ICs, processors 

(Network processors, embedded processors, integrated base-station processors and server procesors), all 
ethernet ICs and other networking application-specific standard products (ASSPs). 



EN 27  EN 

(107) Broadcom observes that in recent years a large number of chipset suppliers have exited 
the relevant markets at stake, noting that “[o]ver 35 SoC suppliers have exited the STB 
or Gateway market over last 20 years due to low [return on investment]”.166 In STB 
SoCs, Broadcom describes itself as “the only high-end STB SoC supplier left” on the 
market.167 In respect of residential gateway SoCs, Broadcom states that it faces only 
one competitor in cable (Intel); for xDSL and fibre, Broadcom states that its main 
competitors other than Intel are Chinese suppliers (Huawei/HiSilicon and ZTE), who 
focus on sales in China.168  

8.4.3.2. Market shares 
(108) Broadcom’s market shares in the markets for STB SoCs, xDSL residential gateway 

SoCs and fibre residential gateway SoCs are indicative of dominance in these markets. 
(109) As part of its market investigation, the Commission asked Broadcom to provide its 

estimates on market shares for the products concerned. Broadcom only provided 
market shares based on volume and stated that it was unable to provide market share 
figures based on value. 

(110) In respect of STBs, Broadcom noted that the estimated volumes of global STB 
shipments significantly differ across third party reports. However, Broadcom 
considers that one report, the IHS Markit Report (the “IHS Report”“),169 is consistent 
with its own “impression” of total STB shipments. Consequently, on the basis of the 
IHS Report, Broadcom estimates its 2018 market share by volume for global STB 
SoCs to amount to [20-30]%.  

(111) In respect of residential gateways, Broadcom also considers that the IHS data is 
comparatively more reliable than other sources.170 As such, on the basis of the IHS 
Report, Broadcom estimates its 2018 market share by volume to amount to [40-50]% 
in fibre gateways and [50-60]% in xDSL gateways. 

(112) However, in light of the Commission’s findings in recitals (93) to (94) above, and in 
particular the elements set out at recital (93), concerning the price differences 
applicable to SoCs for STBs and residential gateways, and Broadcom’s focus on the 
high-end (i.e. more expensive) SoCs, the Commission considers that market shares by 
value provide a better indication of competitive constraints and Broadcom’s market 
power than market shares by volume.  

(113) In light of these considerations, the Commission requested that the main players active 
in the markets for STB and residential gateway SoCs provide the Commission with 
their sales data, so as to enable the Commission to calculate the market shares for 
Broadcom and its competitors by value. The assessment below is based on the 
information supplied by these players.  

                                                 
166 Broadcom’s presentation to the Commission of 21 March 2019, slide 15, Doc ID 1285. 
167 Minutes of meeting with Broadcom of 21 March 2019, paragraph 12, Doc ID 1352. 
168 Broadcom’s presentation to the Commission of 21 March 2019, slides 10, 11 and 19, Doc ID 1285. 
169 IHS Markit report titled “Set-Top Box Intelligence Market Monitor”, dated Q2 2018 (Broadcom’s reply 

of 18 March 2019 to request for information dated 17 December 2018 questions 4 and 5, page 7, Annex 
9). 

170 Broadcom’s reply of 18 March 2019 to request for information dated 17 December 2018 questions 4 and 
5, page 16, Doc ID 1244. 
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and service providers”.188 Broadcom stated that it does not even monitor the behaviour 
of these players in the market.189 These suppliers only exercise a limited degree of 
competitive pressure on Broadcom’s dominance, in particular as regards sales of SoCs 
for incorporation in products sold in the EEA.190  

(123) Finally, the fact that Broadcom’s market share appears to have dropped between the 
years 2017 and 2018 does not alter the Commission’s finding. Third party reports show 
a decrease in US STB shipments in 2018, a slowing down of the rate of growth of STB 
sales in Europe and significantly higher growth rates in China and Southeast Asia.191 
These market trends contribute to explaining the relative evolution of Broadcom’s 
sales at global level as it focuses on sales of SoCs to be incorporated in end-products 
sold in the US and EEA.192 

(124) In its SO Response and its Comments on the Letter of Facts, Broadcom claims to be 
the only company capable of supplying high-end STB SoCs193 and not to be an 
unavoidable trading partner for the share of demand that other suppliers compete for, 
i.e. the lower end of the market.194 Moreover, Broadcom maintains that the exit of 
certain players from the industry occurred before it concluded the targeted SPAs and 
TPAs.195 Finally, Broadcom submits that there is no basis for disregarding HiSilicon 
and ZTE only because they focus on China. Broadcom maintains that, if the relevant 
geographic market is worldwide, China should not be disregarded.196 

(125) These claims should be rejected for the following reasons. 
(126) First, the Commission notes that Broadcom’s argument that no other player is capable 

of supplying high-end STB SoCs appears to be based on an exaggerated and distorted 
representation of market conditions. This Decision considers an overall STB SoC 
market for the purposes of the market definition, as shown in Table 1 above. At this 
level, a number of competitors are active. While the Commission does not dispute that 
these players currently only exercise a limited constraint on Broadcom’s position, this 
is not the same as arguing that Broadcom is not facing any competition whatsoever. 
This is demonstrated by evidence in the file which shows that service providers in the 
EU have in certain instances considered switching part of their requirements to 
alternative suppliers (see footnote 190).  

                                                 
188 Minutes of meeting with Broadcom of 21 March 2019, paragraph 7, Doc ID 1352. 
189 Minutes of meeting with Broadcom of 21 March 2019, paragraph 22, Doc ID 1352. 
190 Evidence on file shows that certain service providers in the EU have sought to experiment switching part 

of their requirements to some of these players (see [ANONYMOUS SERVICE PROVIDER 1]’s reply to 
question [CONFIDENTIAL] of Article 18(3) Decision of 24 October 2018, Doc ID 1680, page 1; 
Orange’s reply of 19 November 2018 to question 10 of Article 18(3) Decision of 24 October 2018, Doc 
ID 1612, page 2; […]. As such, while in general it appears that Broadcom does not face strong competition 
in the high-end segment, it would also seem plausible that in some specific circumstances (e.g., 
customers’ willingness to select lower-end SoCs or lower-end suppliers’ developing higher-end SoCs) 
players such as HiSilicon and MediaTek would be capable of satisfying the needs of service providers in 
the EU. 

191 2018 IHS Markit Set-Top Box Intelligence Market Monitor, page 16, Doc ID 1065; and BiS Global Set-
Top Box (STB) Market Research Report 2018, pages 8, 9, 10 and 13, Doc ID 1064. 

192 BiS Global Set-Top Box (STB) Market Research Report 2018, pages 8 and 10, Doc ID 1064. 
193 Broadcom’s SO Response, Doc ID 1843-15, paragraph 95, and Broadcom’s Response to the Letter of 

Facts, paragraph 4, letter c) point 2 (page 10) Doc ID 2154. 
194 Broadcom’s SO Response, Doc ID 1843-15, paragraph 97. 
195 Broadcom’s SO Response, Doc ID 1843-15, paragraph 98. 
196 Broadcom’s SO Response, Doc ID 1843-15, paragraph 99. 
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(127) In this regard, MediaTek showed that its STB SoCs have been seriously considered or 
used by service providers active in the EU and the US.197 MediaTek’s capability to 
satisfy at the very least in certain circumstances EU services providers needs is 
confirmed by the fact that Sky, […], considers that MediaTek is a “top supplier” 
together with Broadcom (and HiSilicon).198 Moreover, the SO Response also shows 
that the boundaries between the high and the low end of the market may not be as 
defined as submitted by Broadcom, as Broadcom itself defines MediaTek, AMLogic 
and HiSilicon, and others listed in recital 111 of the SO, as “highly capable low-end” 
chip suppliers.199 

(128) Second, the reasons why certain players might have exited the market recently do not 
affect the consideration of Broadcom as dominant. The Commission does not allege 
that market exit was due to Broadcom’s dominance. 

(129) Third, Broadcom’s allegations regarding HiSilicon and ZTE are without merit, given 
that both HiSilicon’s and ZTE’s sales are included in Table 1 at recital (117) above 
with the market share calculation. Moreover, as explained in footnote 170 to the SO, 
which is included also in footnote 180 above, it is justified to exclude captive sales of 
vertically integrated suppliers, namely Huawei and ZTE, given that those sales do not 
pose a direct competitive constraint on STB SoC suppliers active in the merchant 
market. Broadcom does not contest that captive sales should be excluded from the 
market. 

(B.) Market shares in the markets for xDSL and fibre residential gateways SoCs 
(130) As regards xDSL and fibre residential gateway SoCs, the Commission obtained 

yearly sales figures from the main suppliers of residential gateway SoCs, namely 
Huawei,200 Intel,201 MediaTek202 Qualcomm203 and ZTE.204 

(131) The following Table presents Broadcom’s and its competitors’ market shares in terms 
of value for these residential gateway SoCs (excluding captive sales).205 

                                                 
197 Statement by MediaTek during the Oral Hearing, Doc ID 2130-2, minute 12:10 until minute 27:59, where 

MediaTek submits that it “can and does compete at the high-end” (minute 21:32) after providing several 
examples of it.  

198 Sky’s reply of 31 January 2019 to question 4 of Article 18 (3) Decision of 24 October 2018, Doc 1035-
4, paragraph 19. Sky refers to MStar, a company acquired by MediaTek. […].  

199 Broadcom’s SO Response, Doc ID 1843-15, paragraph 95. 
200 Huawei’s reply to information requests of 24 October 2018, 20 March 2019 and 28 March 2019, Doc ID 

1616-3. 
201 Intel’s reply of 16 April 2019 to Article 18(2) request for information of 11 April 2019, Annex 1, Doc ID 

1501. 
202 MediaTek’s reply of 23 November 2018 to Article 18(3) Decision of 24 October 2018, Doc ID 1418-1. 
203 Qualcomm’s reply of 22 February 2019 to Article 18(2) request for information of 1 February 2019, 

Annex 1, Doc ID 1142. 
204 ZTE’s reply of 23 April 2019 to Article 18(2) request for information of 3 April 2019, Doc ID 1400. 
205 The Commission considers that it is justified to exclude captive sales given that those sales do not pose a 

direct competitive constraint on gateway SoC suppliers active in the merchant market. Furthermore, the 
fact that Huawei and ZTE (i.e. the main captive producers) […].  
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SoCs into the EEA in the past 5 years.211 Competition from these players is at best 
localised and focused on specific areas. In addition, both companies estimate that in 
2017 and 2018 none, or only a very limited part of their total production was 
incorporated in residential gateways sold in the EEA.212 

(137) Second, as regards MediaTek, its increase in global sales in recent years is also mostly 
due to increased sales in China rather than in the EEA. MediaTek’s shipments and 
sales of fibre residential gateway SoCs have thus continuously increased throughout 
the 2013-2018 period as demand for fibre residential gateway SoCs grew in China and 
Asia.213 

(138) Furthermore, Intel, which, like Broadcom, focusses its activities on the supply of high-
end SoCs, has only a very low market share that has been static in the preceding four 
years with respect to fibre residential gateway SoCs. This indicates, prima facie, that 
any loss to Broadcom’s market share in respect of fibre residential gateway SoCs has 
not been due to an increase in competition with respect to high-end SoCs. Rather, and 
consistent with this conclusion, the evidence that the Commission has collected at this 
stage of its investigation indicates that competitors’ market share growth is due to 
increased sales of low-end SoCs destined for the Chinese market, and, as such, is 
unlikely to constrain Broadcom’s conduct in respect of high-end SoCs required by 
European (and US) based OEMs and service providers. 

(139) Broadcom disputes the Commission’s findings concerning the market for fibre 
residential gateway SoCs. 

(140) First, Broadcom argues that its market share has been declining over the last years. In 
this regard, it maintains that the loss of market share is more pronounced than in the 
British Airways case and that, therefore, it cannot be considered dominant. It also 
submits a table with market shares calculated by volume to claim that it is not 
dominant.214  

(141) Second, Broadcom submits that its average selling price has […]over the period of 
infringement. To support this statement, it provides a table comparing the value-based 
shares against the volume-based shares. Broadcom maintains that its fibre gateway 
SoCs have […] compared to those of its competitors. 215 

(142) Third, Broadcom maintains that the Commission wrongly concluded in the SO that the 
market shares relied on likely underestimate its dominance in fibre gateways. It also 
submits that if Chinese suppliers indeed do not compete meaningfully with Broadcom, 
they are at no risk of being foreclosed. Besides, Broadcom argues that it only faces 
competition from Intel at the high-end of the market. Broadcom further claims that, by 

                                                 
211 Huawei’s reply of 28 March 2019 to the request of information, Doc ID 1616-3. ZTE’s 28 May 2019 

reply to the request for information of 18 May 2019, Doc ID 1481. 
212 Huawei’s reply of 30 April 2019 to the request for information of 24 October 2018, Doc ID 1616-1; 

ZTE’s reply of 28 May 2019 to the request for information of 18 May 2019, Doc ID 1481. 
213 Annex 1 of MediaTek’s reply of 23 November 2018 to Article 18(3) Decision of 24 October 2018, Doc 

ID 1418-1, and 24 May 2018 IHS Markit Home Networks Intelligence Service, Doc ID 1287-16, 
reporting the significant growth of demand in Asia, with the region accounting for between [60-80]% of 
global demand over the period 2015-2018. 

214 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 106-107 with reference to Case T-219/99, British 
Airways v Commission, EU:T:2003:343, paragraphs 223-224. 

215 Broadcom’s SO Response, Doc ID 1843-15, paragraph 108. 



EN 34  EN 

defining the market so broadly, i.e. including also Asian suppliers, the Commission 
understated Intel’s market share.216 

(143) Fourth, Broadcom dismisses its own power point presentation in which it presents 
itself as […] and maintains that it does not provide a reliable basis for […].217 

(144) Fifth, Broadcom claims that, even if it were to be found dominant in fibre gateway 
SoCs, there is no infringement because the agreements targeted by the Commission do 
not target a significant share of demand.218 

(145) Broadcom’s allegations are unfounded. 
(146) First, as regards the drop in Broadcom’s market share in recent years, according to 

established case-law, a decline in market shares which are still very large cannot in 
itself constitute proof of the absence of a dominant position.219 Broadcom’s market 
shares have been up to [70-80]% and, in any event, consistently above 50% during the 
entire infringement period. Additionally, it is worth noting that the finding of 
dominance in British Airways was always based on market shares below 50%, that is 
of 40% or even less, i.e. a much lower market share than in the present case.220 In any 
event, as stated in recitals (135) to (138) above, in themselves, the market shares 
presented in table 2 (recital (131)) likely underestimate Broadcom’s dominance in 
fibre residential gateways. 

(147) With regard to the tables with market shares submitted by Broadcom, given that market 
shares by value provide a better indication of competitive constraints and Broadcom’s 
market power than market shares by volume,221 which Broadcom has not sought 
directly to contest, it is unclear why in this case market shares by volume should be 
considered as providing a more meaningful indication of Broadcom’s market power 
than market shares calculated by value.  

(148) Second, as regards Broadcom’s claim that its average selling price has […], even on 
the basis of Broadcom’s own data222, such […] appears to take place mostly between 
[…] and not between 2015 and 2018 (i.e. the time period taken into account by the 
Commission), when prices […]. In addition, Broadcom provides no evidence showing 
that it has “[…] compared to its competitors”.  

(149) Third, Broadcom’s claims in paragraphs 109 and 110 of the SO Response about the 
competitive constraint posed by Chinese suppliers and the inclusion of certain players 
in the market are also unsubstantiated. Contrary to Broadcom’s interpretation, the 
Commission does not state that Chinese companies do not compete with Broadcom, 
but rather that they do not exercise on it a strong degree of competitive pressure. 

(150) Moreover, as regards the claims submitted by Broadcom concerning Intel and its 
presence in the high-end, it must be noted that Intel’s market share in fibre gateway 
SoCs is below 5%, while Broadcom’s is at least [50-60]% or above. If, as submitted 

                                                 
216 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 109-110. 
217 Broadcom’s SO Response, Doc ID 1843-15, paragraph 111. 
218 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 112-113. 
219 T-340/03 - France Télécom v Commission, EU:T:2007:22, paragraph 104. 
220 Commission Decision of 14 July 1999 relating to a proceeding under Article 82 of the EC Treaty (IV/D-

2/34.780 - Virgin/British Airways) (notified under document number C(1999) 1973), Commission 
Decision 2000/74/EC; Official Journal L 030, 04/02/2000, p. 0001 – 0024. 

221 See recital (112) above.  
222 Broadcom’s SO Response, Doc ID 1843-15, paragraph 108.  
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by Broadcom, it were to be considered that the only players in the market are 
Broadcom and Intel, Broadcom would hold a [90-100]% market share, while Intel’s 
market share would be around [0-10]%. 

(151) Fourth, concerning Broadcom’s presentation cited at recital (132) above, contrary to 
Broadcom’s arguments (see recital (143)), the fact that a company regards itself as 
holding the #1 market share and being “dominant” is a factor that the Commission may 
legitimately take into account when assessing that company’s market power.223  

(152) Fifth, Broadcom’s arguments in paragraphs 112 and 113 of the SO Response on the 
lack of infringement in case it were to be found dominant, will be addressed in the 
abuse section of this Decision.  

8.4.4. Barriers to entry 
(153) The preliminary factual and legal analysis set out in this section indicates that there are 

high barriers to entry in the markets for STB SoCs, xDSL gateway SoCs and fibre 
gateway SoCs.224 

(154) First, significant R&D expenditure is necessary to develop a meaningful presence in 
the industry. For example, Broadcom invests more than EUR […] million per year in 
R&D for SoCs (as well as FE chips and WiFi chipsets).225 Broadcom has also stated 
that “semiconductors markets are characterized by customers requiring high levels of 
investment and uncertain returns”.226 According to Broadcom, these challenges are 
particularly stringent in STB and residential gateway SoCs due to the markets’ 
maturity and, in the case of STB SoCs, alleged diminishing demand.227 Broadcom 
considers that high development costs are the main reason for a number of 
consolidations and market exits, in particular the exit of STMicroelectronics, 
Broadcom’s closest competitor in STB SoCs.228 

                                                 
223 Case C-62/86 - AKZO v Commission, EU:C:1991:286, paragraph 61. 
224 As outlined in the SO, the same finding extends to the market for cable residential gateway SoCs. 
225 Broadcom claims that it cannot provide separate estimates for SoCs, FE chips and WiFi chipsets, so these 

figures cover all these products (see Broadcom’s reply of 6 February 2019 to question 42 of Article 18(2) 
request for information to chip suppliers of 18 December 2018, Doc ID 1029, pages 26-27). 

226 Minutes of meeting with Broadcom of 21 March 2019, Doc ID 1352, paragraph 4. 
227 Broadcom’s presentation to the Commission of 21 March 2019, slides 5, 15 and 19. 
228 Broadcom’s presentation to the Commission of 21 March 2019, slide 18, citing IHS Markit’s publication 

of 12 February 2016 titled "Market Insight: STMicroelectronics to discontinue STB and home gateway 
SoC research & development as part of a restructuring move", available at 
https://technology.ihs.com/573340/stmicroelectronics-to-discontinue-stb-and-home-gateway-soc-
research-development-as-part-of-a-restructuring-move noting that “[t]he crux of the issue [for 
STMicroelectronics’ STB SoCs business] is the cost required to remain competitive in this market 
climate. STMicroelectronics is feeling this pressure from both a high and low-end perspective. Firstly, 
competition from Asian SoC vendors such as Ali, HiSilicon and MediaTek has placed downward pressure 
on the company’s profit margins. Meanwhile, in advanced markets such as the US, the demand for high-
end integrated circuits (IC), integrating the latest video, broadband and home networking technologies, 
drives up R&D costs. STMicroelectronics has succeeded in winning major deals for next generation STB 
designs […], but fundamentally STMicroelectronics has been unable to grow amongst the competition. 
It’s the second largest STB system-on-chip (SoC) maker behind Broadcom, but has experienced declining 
revenue since 2011, with its STB SoC and home gateway business’ performance and prospects being the 
least auspicious. It reported a loss of $250 million, in its STB and home gateway products in 2015, down 
36.9% from 2014 year previous, a gross margin that’s about half the average of STMicroelectronics’ 
other product lines”. 
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(155) Second, there is a scarcity of specialised engineering and other talented employees in 
the semiconductor sector, including in SoCs.229 As such, even if a company were 
committed to investing resources in R&D, it may still find it challenging to find the 
workforce required to develop SoCs. 

(156) Third, respondents noted that gaining access to the IP rights that cover SoCs and other 
components constitutes a significant barrier to entry and indicated that Broadcom is a 
significant patent holder.230 Moreover, several market participants have pointed to 
tactics by Broadcom in the licencing policy to its IP as exacerbating these barriers to 
entry. Intel explained that it is aware that “Broadcom has threatened bringing patent 
claims against companies considering entry into the STB silicon market,231 in which 
Broadcom possess a market share of nearly 100%.”232 MediaTek confirmed that 
“Broadcom (and its predecessor entity Avago before it) has introduced several 
litigations against MediaTek and a number of other electronics companies in the US 
and Europe, including several of MediaTek’s customers” […].233 Broadcom’s own 
patent ownership and licensing conduct therefore contributes to elevating barriers to 
entry. 

(157) Fourth, respondents indicated that economies of scale are important to profitably start 
or continue supplying SoCs for STBs and residential gateways. Economies of scale 
are important, in particular, to be able to spread the material research and development 
costs associated with developing these products.234 This factor, therefore, reinforces 
established positions and compounds barriers to entry. 

(158) Fifth, respondents indicated that having an established relationship with customers can 
provide an advantage to existing suppliers.235 Accordingly, new suppliers or suppliers 
seeking to expand sales with new customers must overcome customers’ preference for 
incumbent suppliers, making new entry or expansion less likely. 

(159) Sixth, the fact that the markets at stake are unlikely to expand significantly in the 
future236 increases the importance of the barriers to entry above, given that it makes 
entry relatively less attractive. 

                                                 
229 See, e.g., Qualcomm’s Form 10-K for the fiscal year 2018, printed from 

https://investor.qualcomm.com/static-files/bde24726-605c-4118-92db-7190e0f58e53 on 13 June 2019, 
Doc ID 1603, page 35. See also Broadcom’s Form 10-K for the fiscal year 2018, printed from 
http://phx.corporate-
ir net/External.File?item=UGFyZW50SUQ9NzAyODM1fENoaWxkSUQ9NDE0OTEyfFR5cGU9MQ
==&t=1) on 13 June 2019, Doc ID 1574, which states, on page 16: “If we are unable to attract and retain 
qualified personnel, especially our engineering and technical personnel, we may not be able to execute 
our business strategy effectively.” 

230 Replies to questions 34 to 36 of Article 18(2) request for information to chip suppliers of 18 December 
2018. 

231 In this quote, “silicon” can be intended as synonymous for SoC. 
232 Intel’s reply of 24 January 2019 to question 34.1 of Article 18(2) request for information to chip suppliers 

of 20 December 2018, Doc 1541. 
233 MediaTek’s reply of 31 January 2019 to question 34.1 of Article 18(2) request for information of 20 

December 2018, Doc ID 1619.  
234 Replies to question 49 of Article 18(2) request for information to chip suppliers of 18 December 2018.  
235 Replies to question 50 of Article 18(2) request for information to chip suppliers of 18 December 2018. 
236 See forecasts in BiS Global STB Market Research Report 2018, Doc ID 1064, and IHS Q2 2018 Set-Top 

Box Intelligence Market Monitor, Doc ID 1065. 
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(160) In its SO Response, Broadcom recognises some of the industry features included in 
the description above but claims that the Commission does not recognise the alleged 
efficiencies brought about by the agreements (see in this regard Section 8.5.2.3). 

(161) Broadcom admits that the industry is characterised by high fixed costs and claims that 
it makes investments when they are underpinned by a degree of certainty about future 
order volumes.237 According to Broadcom, the high fixed-costs in the industry have 
led Broadcom and partner OEMs to collaborate in order to reduce them and create a 
basis for timely delivery of new products. 238 

(162) Broadcom further disputes its interference with other market players and maintains 
that this is not sufficiently substantiated. Moreover, it also maintains that if its IP is 
essential to compete in its market segment, the incremental effect of its conduct on 
rivals’ ability to compete would be minimal.239 

(163) The Commission notes that Broadcom’s allegations confirm the description of the 
barriers to entry of the SO and the substantial investment required. Broadcom does not 
dispute that there are staff shortages in the market, one of the aspects identified as a 
barrier to entry. 

(164) Broadcom’s allegation about the existence of high costs in the industry does not 
dispute the relevance of economies of scale in the market, but rather attempts to 
provide a justification to its conduct. Such alleged justification does not alter the 
finding of dominance and will be assessed as part of the Commission’s analysis of 
objective justification (see section 8.5.2.3 below). 

(165) Finally, Broadcom’s claim that the allegations on access to IP rights are not sufficiently 
substantiated cannot be accepted. There are several references to comments submitted 
by different market players in recital (156) of this Decision. As indicated in that same 
recital, on a prima facie basis, Broadcom is one of the most significant owners of IP 
rights in the industry and these IP rights (which Broadcom vigorously enforces) 
operate as a barrier to entry or to expansion.240 

8.4.5. Countervailing buyer power 
(166) The preliminary factual and legal analysis set out in this section indicates that 

Broadcom’s customers have insufficient countervailing bargaining power.241 
(167) First, the downstream markets are fragmented. For STBs, as indicated in section 6 

above, the main four OEMs accounted for approximately half of the global sale 
revenues at the end of 2017, with significant discrepancies in shares: [OEM A] [20-
30]%, [OEM E] [10-20]%, [OEM B] [5-10]% and [OEM D] [5-10]%. The rest of the 
market is accounted for by a large number of smaller players. For residential gateways, 
these four players accounted for approximately two fifths of the market in 2017: [OEM 
A] [20-30]%, [OEM E] [5-10]%, [OEM B] [0-5]% and [OEM D] [5-10]%. Chinese 
manufacturers and a large number of small players accounted for the rest of the market. 

(168) Second, there are few alternatives to Broadcom in both STB and residential gateway 
SoCs and Broadcom enjoys significantly broader scale than its competitors. The 

                                                 
237 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 117-118. 
238 Broadcom’s SO Response, Doc ID 1843-15, paragraph 120. 
239 Broadcom’s SO Response, Doc ID 1843-15, paragraph 120. 
240 MediaTek’s reply of 31 January 2019 to question 34.1 of Article 18(2) request for information of 20 

December 2018, Doc ID 1619. 
241 As outlined in the SO, the same finding extends to the market for cable residential gateway SoCs. 
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customers’ ability to exercise commercial pressure on Broadcom when selecting 
chipset suppliers is therefore limited. 

(169) Most OEMs have confirmed having insufficient buyer power to impose their requests 
on Broadcom. OEMs have indicated that this is the result of a number of factors 
including Broadcom’s leadership and unique position enabling it to ensure timely 
technical and engineering support and delivery, the limited number of alternative 
suppliers available and Broadcom’s established relations with service providers.242 
OEMs have indicated that their position in this respect concerns all SoCs and applies 
both to SoCs for STBs and for residential gateways.243 For example, […] mentioned 
that “Broadcom has a strong market position with close working relationships with 
operators and OEMs. Broadcom is often the incumbent and specified by the operators 
in their RFQs. This often leaves little room to negotiate with Broadcom”.244 

(170) Broadcom argues that the SO’s failure to take into account the role of service providers 
undermines the dominance assessment for all product lines. Broadcom describes 
service providers as “kingmakers” in the industry and argues that each of them 
represents a significant source of demand from the perspective of the OEMs and also 
for the SoCs and their products. It therefore considers that service providers can 
credibly threaten to delay or reduce orders to obtain better pricing terms.245  

(171) Broadcom’s claims are unfounded. The role of Service Providers has been sufficiently 
assessed throughout the SO and in this Decision.246 In any event, the Commission 
notes that in stark contrast with market concentration at the level of SoCs, service 
provider demand at global level is highly fragmented. In the EEA alone, there are a 
minimum of 120 Internet service providers.247 Even assuming that the largest among 
those service providers had a certain degree of market power, which Broadcom has 
failed to demonstrate, there would remain a large number of small to medium-sized 
service providers, which are not able to counteract the market power of Broadcom. 248 

(172) Finally, there are limited alternatives to Broadcom in each of the concerned markets 
and Broadcom enjoys broader scale than other players. Broadcom is the leading 
company in all markets concerned with a considerable distance to the other market 
players. This is evidenced by the tables in recitals (117) and (131), where Broadcom’s 
edge over its competitors is shown.  

                                                 
242 Replies to questions 39.1 and 39.2 of Article 18(2) request for information to OEMs of 18 December 

2018. 
243 Replies to question 39.1 of Article 18(2) request for information to OEMs of 18 December 2018. 
244 […]’s reply of 21 January 2019 to question 39.2 of Article 18(2) request for information to OEMs of 18 

December 2018, Doc ID 1546. 
245 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 114 to 116. 
246 See for instance Section 7 of this Decision, which includes an assessment of the role played by Service 

Providers. See also recitals (266) and (267) below, which address the role of Service Providers. 
Additionally, Recital (370) below includes several examples rebutting Broadcom’s claim that Service 
Providers are “kingmakers”.  

247 See MediaTek’s observations on the SO of 26 July 2019, Doc ID 1889, paragraph 70, with reference to 
a Study for EC: Fixed Broadband Prices, empirica and TÜV Rheinland, SMART 2016/0044, available 
at: http://ec.europa.eu/newsroom/dae/document.cfm?doc_id=49386. 

248 See Case T-228/97 Irish Sugar v Commission, EU:T:1999:246, paragraphs 97-98: “despite presence of 
two large customers, the demand side is composed of a number of buyers which are not equally strong 
and which cannot be aggregated to conclude that they may constrain the market power of the supplier 
with over 90 % of the market”. 
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8.4.6. Conclusion on dominance 
(173) In light of the preliminary factual and legal analysis set out above, the Commission 

concludes that Broadcom is prima facie dominant in the following worldwide markets: 
(a) STB SoCs;249  
(b) SoCs for xDSL residential gateways;250 and 
(c) SoCs for fibre residential gateways. 

8.5. Abuse 
8.5.1. Principles 
(174) The fact that an undertaking holds a dominant position is not in itself contrary to the 

competition rules. However, an undertaking enjoying a dominant position is under a 
special responsibility, irrespective of the causes of that position, not to allow its 
conduct to impair genuine undistorted competition on the internal market.251 

(175) The concept of abuse is an objective concept relating to the behaviour of an 
undertaking in a dominant position which is such as to influence the structure of a 
market where, as a result of the very presence of the undertaking in question, the degree 
of competition is weakened and which, through recourse to methods different from 
those which condition normal competition in products or services on the basis of the 
transactions of commercial operators, has the effect of hindering the maintenance of 
the degree of competition still existing in the market or the growth of that 
competition.252 

(176) For the purposes of establishing an infringement of Article 102 TFEU, it is not 
necessary to demonstrate that the abuse in question had a concrete effect on the 
markets concerned. It is sufficient in that respect to demonstrate that the abusive 
conduct of the undertaking in a dominant position is capable of having such an 
effect.253 

(177) It follows from the nature of the obligations imposed by Article 102 TFEU that, in 
specific circumstances, undertakings in a dominant position may be deprived of the 
right to adopt a course of conduct or take measures which are not in themselves abuses 
and which would even be unobjectionable if adopted or taken by non-dominant 
undertakings.254 In addition, the strengthening of the position of an undertaking may 

                                                 
249 Broadcom has not contested its dominance in the high-end of this market, see Broadcom’s SO Response, 

Doc ID 1843-15, paragraphs 9 and 105. 
250 Broadcom has not contested its dominance in the high-end of this market, see Broadcom’s SO Response, 

Doc ID 1843-15, paragraph 105. 
251 See Case C-322/81 Michelin v Commision, EU:C:1983:313, paragraph 57; Case T-301/04 Clearstream, 

EU:T:2009:317, paragraph 132. 
252 Case C-85/76, Hoffmann-La Roche v Commission, EU:C:1979:36, paragraph 91. 
253 See, to that effect, Case C-413/14 P Intel v Commission, EU:C:2017:632, paragraph 138. 
254 See, to that effect, case C-322/81 Michelin v Commission, EU:C:1983:313, paragraph 57, and case T-

111/96, ITT Promedia v Commission, EU:T:1998:183, paragraph 139; Case T-301/04 Clearstream, 
EU:T:2009:317, paragraph 133. 
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be an abuse and prohibited under Article 102 TFEU, regardless of the means and 
procedure by which it is achieved, and even irrespective of any fault.255 

(178) Article 102 TFEU is aimed not only at practices which may cause prejudice to 
consumers or individual competitors directly, but also at those which are detrimental 
to them through their impact on an effective competition structure.256 This is because 
the competition rules laid down in the Treaty aim to protect not only the interests of 
competitors or of consumers, but also the structure of the market and, in so doing, 
competition as such.257 

(179) However, not every exclusionary effect is necessarily detrimental to competition. 
Competition on the merits may, by definition, lead to the departure from the market or 
the marginalisation of competitors that are less efficient and so less attractive to 
consumers from the point of view of, among other things, price, choice, quality or 
innovation.258 

(180) The list of abusive practices contained in Article 102 TFEU does not exhaust the 
possible methods of abusing a dominant position prohibited by the TFEU.259 For the 
purposes of this case, the following two sets of principles are particularly relevant. 

(181) First, an undertaking which is in a dominant position on a market and ties purchasers 
– even if it does so at their request – by an obligation or promise on their part to obtain 
all or most of their requirements exclusively from the said undertaking abuses its 
dominant position within the meaning of Article 102 TFEU, whether the obligation in 
question is stipulated without further qualification or whether it is undertaken in 
consideration of the grant of a rebate. The same applies if the said undertaking, without 
tying the purchasers by a formal obligation, applies, either under the terms of 
agreements concluded with these purchasers or unilaterally, a system of exclusivity 
rebates, that is to say discounts conditional on the customer’s obtaining all or most of 
its requirements from the undertaking in a dominant position.260 

(182) In that context, it should be recalled that an undertaking in a dominant position may 
not justify the grant of a rebate subject to a quasi-exclusive purchase condition by a 
customer in a certain segment of a market by the fact that that customer remains free 
to obtain supplies from competitors in other segments.261 The customers on the 
foreclosed part of the market should have the opportunity to benefit from whatever 
degree of competition is possible on the market and competitors should be able to 
compete on the merits for the entire market and not just for a part of it.262 

                                                 
255 See Case C-6/72 Europemballage Corporation and Continental Can Company v Commission, 

EU:C:1973:22, paragraphs 27 and 29; Case T-128/98 Aéroports de Paris v Commission, EU:T:2000:290, 
paragraph 170. 

256 Case C-95/04 British Airways, EU:C:2007:166, paragraphs 106-107 and in Case C-6/72 Europemballage 
Corporation and Continental Can Company v Commission, EU:C:1973:22, paragraph 26.  

257 See Joined Cases C-501/06 P, C-513/06 P, C-515/06 P and C-519/06 P GlaxoSmithKline Services and 
others v Commission and others, EU:C:2009:610, paragraph 63. See also case C-8/08 T-Mobile 
Netherlands and Others, EU:C:2009:343, paragraphs 38 and 39. 

258 See Case C-413/14 P Intel Corp. v Commission, EU:C:2017:632, paragraph 134. 
259 See joined cases C-395/96 P and C-396/96 P Compagnie Maritime Belge Transports a.o. v Commission, 

EU:C:2000:132, paragraph 112. 
260 Case C-85/76 Hoffmann-La Roche v Commission, EU:C:1979:36, paragraph 89. See also Case C-413/14 

P Intel Corp. v Commission, EU:C:2017:632, paragraph 137. 
261 See Case T-286/09 Intel v Commission, EU:T:2014:547, paragraph 132, annulled but not on this point. 
262 Case C-549/10 P Tomra and Others v Commission, EU:C:2012:221, paragraph 42. 
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(183) As regards the threshold for a purchase condition to be qualified as a quasi-exclusivity 
condition, it is recalled that the percentage of 80% is sufficient to constitute “most” of 
a company’s requirements but that also lower purchasing obligations have already 
been found to constitute quasi-exclusivity conditions.263 

(184) Second, Article 102 TFEU and Article 54 of the EEA Agreement prohibit not only 
practices by an undertaking in a dominant position which tend to strengthen that 
position,264 but also the conduct of an undertaking with a dominant position in a given 
market that tends to extend that position to a neighbouring but separate market by 
distorting competition.265 Therefore, the fact that a dominant undertaking’s abusive 
conduct has its adverse effects on a market distinct from the market where it is 
dominant does not preclude the application of Article 102 TFEU or Article 54 of the 
EEA Agreement.266 It is not necessary that the dominance, the abuse and the actual or 
potential effects of the abuse are all in the same market.  

(185) It is open to a dominant undertaking to show that its conduct is objectively necessary 
or that the potential foreclosure effect that it brings about may be counterbalanced, or 
outweighed, by advantages in terms of efficiencies that also benefit consumers.267 

(186) Although the burden of proof of the existence of circumstances that constitute an 
infringement of Article 102 TFEU is borne by the Commission, it is for a dominant 
undertaking to raise any plea of objective justification or efficiency defence and to 
support it with arguments and evidence.268 

8.5.2. Application to this case 
(187) For the reasons set out below, the Commission concludes that, prima facie, 

Broadcom’s conduct breaches Article 102 TFEU and Article 54 of the EEA 
Agreement, thus giving rise “at first sight” to serious doubts as to its compatibility 
with those provisions. 

8.5.2.1. Legal qualification of Broadcom’s conduct 
(188) In the sections that follow, the Commission will present its assessment as regards the 

reasons why certain provisions included in the Agreements can be considered as 

                                                 
263 See Case T-286/09 Intel v Commission, EU:T:2014:547, paragraph 135, annulled but not on this point; 

Case C-85/76 Hoffmann-La Roche v Commission, EU:C:1979:36, paragraph 83. In Case C-85/76 
Hoffmann-La Roche v Commission, obligations for customers to purchase 75% of their requirements 
exclusively from the dominant undertaking were found to constitute quasi-exclusivity conditions. 

264 Case C-6/72, Europemballage Corporation and Continental Can Company Inc. v Commission, 
EU:C:1973:22, paragraph 26; Case C-85/76, Hoffmann-La Roche & Co. AG v Commission, 
EU:C:1979:36, paragraph 91; Case C-322/81, NV Nederlandsche Banden Industrie Michelin v 
Commission, EU:C:1983:313, paragraph 57. 

265 Case C-311/84, Centre belge d’études de marché - Télémarketing (CBEM) v SA Compagnie 
luxembourgeoise de télédiffusion (CLT) and Information publicité Benelux (IPB), EU:C:1985:394, 
paragraph 27; Case C-333/94 P, Tetra Pak v Commission, EU:C:1996:436, paragraph 25; Case T-228/97, 
Irish Sugar plc v Commission, EU:T:1999:246, paragraph 166; Case T-201/04, Microsoft v Commission, 
EU:T:2007:289, paragraph 1344. 

266 Case C-333/94 P, Tetra Pak v Commission, EU:C:1996:436, paragraph 25; Case C-52/09, 
Konkurrensverket v TeliaSonera Sverige AB, EU:C:2011:83, paragraph 85.  

267 Case C-95/04 P British Airways v Commission, EU:C:2007:166, paragraphs 85-86; Case C-209/10 Post 
Danmark, EU:C:2012:172, paragraphs 40 and 41. See also Case C-413/14 P Intel Corp. v Commission, 
EU:C:2017:632, paragraph 140. 

268 Case T-201/04 Microsoft v Commission, EU:T:2007:289, paragraph 688; Case C-209/10 Post Danmark, 
EU:C:2012:172, paragraph 42. 
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amounting to exclusivity-inducing provisions. These exclusivity-inducing provisions 
can be grouped into two different types of restrictions of competition, namely: (i) 
exclusivity and quasi-exclusivity arrangements; and (ii) leveraging restrictions. Each 
of these types of restriction will be discussed in sections 8.5.2.1.A and 8.5.2.1.B below. 
In Section 8.5.2.1.C below, the Commission addresses Broadcom’s arguments on the 
legal qualification of the Agreements. The Commission’s conclusions as regards the 
prima facie legal qualification of Broadcom’s conduct are set out in section 8.5.2.1.D 
below. 

(A.) Exclusivity and quasi-exclusivity arrangements  
(189) The Commission considers that all of the Agreements contain exclusivity or quasi-

exclusivity arrangements. That is: (i) obligations or promises to obtain products in 
which Broadcom is dominant exclusively or almost exclusively from Broadcom 
(“exclusive purchasing arrangements”); or (ii) provisions that make the granting of 
certain advantages conditional on the customer obtaining products in which Broadcom 
is dominant exclusively or almost exclusively from Broadcom (“advantages 
conditional on exclusivity”). 

(190) Subsections A.i to A.vi below explain why the Commission considers that certain 
provisions within each of the Agreements constitute, prima facie, exclusivity or quasi-
exclusivity arrangements. Subsection A.vii sets out the Commission’s provisional 
conclusions as regards these exclusivity and quasi-exclusivity arrangements. 

(191) As a preliminary remark, the Commission considers at this stage that the various 
provisions described in sections A.i. to A.vi. below amount to a system of exclusivity 
and quasi-exclusivity arrangements, capable of restricting competition (see further 
section 8.5.2.2 below). As such, it is neither necessary nor practical definitively to 
categorise each individual provision as either an exclusive purchasing arrangement or 
a provision granting advantages conditional on exclusivity since many of the 
Agreements described below establish arrangements that are capable of being 
considered as both exclusive purchasing arrangements and advantages conditional on 
exclusivity.269 

(A.i.) [OEM A] CSA 
(192) Under the [OEM A] CSA, [OEM A] commits to certain arrangements with respect to 

three product markets in which Broadcom is prima facie dominant: (i) STB SoCs, (ii) 
xDSL residential gateway SoCs and (iii) fibre residential gateway SoCs. 

(193) In particular, [OEM A] commits to purchase from Broadcom [80-100]% of its 
requirements for three products in which Broadcom is prima facie dominant: (i) SoCs 
for 4K STBs;270 (ii) SoCs for xDSL residential gateways;271 and (iii) SoCs for fibre 

                                                 
269 See for example the [OEM D] MoU, which contains both a promise to "promote and use” or to “promote 

and demonstrate” only Broadcom-based products and price as well as non-price advantages that are 
conditional on [OEM D] complying with such promise (see “Non-Binding Memorandum of 
Understanding” entered into between Broadcom and [OEM D] on […] 2017, Doc ID 317, Clauses 1.A 
and 1.B as well as the [OEM D] MoU Amendment, Doc ID 2223-181). 

270 Referred to in the [OEM A] CSA as “4K STB video silicon.” “4K” refers to a horizontal display resolution 
of approximately 4,000 pixels. See also footnote 394 below. 

271 Referred to in the [OEM A] CSA as “DSL […] silicon” (see footnotes 5 and 394). 
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residential gateways.272 This clause therefore amounts to a promise by [OEM A] to 
obtain exclusively its requirements from Broadcom in the case of SoCs for xDSL and 
fibre residential gateways and to obtain (at least) almost exclusively its requirements 
from Broadcom in the case of STB SoCs, given that 4K STBs amounted to [80-100]% 
of [OEM A]’s sales of STBs in the years 2017-2019.273 

(194) Under the [OEM A] CSA, [OEM A] also commits “to bid [to service providers] only 
Broadcom video and broadband solutions with [OEM A] CPE Customers”274 and “[to 
bid] only Broadcom [video and Broadband CPE portfolio] Products to Service 
Providers.”275  

(195) Given that the STB and residential gateway industry is based on OEMs submitting 
tenders to service providers (see recital (26) above), the commitment to “bid” 
exclusively Broadcom-based products effectively has equivalent effects to a promise 
to obtain exclusively (or at least almost exclusively) [OEM A]’s requirements from 
Broadcom.  

(196) Furthermore, given that the scope of these provisions relates, respectively, to 
“Broadcom video and broadband solutions with CPE Customers” and “video and 
Broadband CPE portfolios” - and is therefore not limited to any specific product - it 
should be interpreted, unless otherwise inferred from other provisions of the [OEM A] 
CSA,276 as a promise which covers at least STB SoCs, xDSL residential gateway SoCs 
and fibre residential gateway SoCs. That is, it should ordinarily be interpreted as a 
promise that applies to three products in which the Commission has found Broadcom 
to be prima facie dominant. 

(197) The termination clause stipulated in the overarching agreement to which the [OEM A] 
CSA is an addendum,277 foresees that Broadcom can terminate the overarching 
agreement in the event that [OEM A] does not comply with its commitments under the 
[OEM A] CSA. Notably, the termination events stipulated within the overarching 
agreement include”[the breach by either party of] a material obligation under this 
agreement, [which] continues uncured for thirty (30) days after receiving written 

                                                 
272 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 

[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […], Clause 5.2. For the avoidance of doubt, it should be noted that Clause 5.2(c) refers 
to “[80-100]% PON silicion”. While PON does not cover all existing fibre technologies (the alternative 
fibre technology to PON is Point-to-Point (P2P)), [OEM A] confirmed, not contested by Broadcom, that 
the [OEM A] CSA covers SoCs for fibre modems, see [OEM A]’s revised reply of […] to question 3 of 
Article 18(2) request for information of […], page 4. 

273 See [OEM A]’s reply of […] to question 2 of Article 18(2) request for information of […], page 2. 
274 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 

[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […], Clause 4.1. 

275 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 
[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […], Clause 4.6. 

276 While such provision could also be intended as covering SoCs for cable residential gateways, the 
Commission does not pursue interim measures with regard to the effect of this specific clause for SoCs 
for cable residential gateways. This is because possible deviations to the exclusivity for cable residential 
gateways appear to be explicitly foreseen by Article 5.2.a of the [OEM A] CSA, which only sets a 
minimum purchasing threshold of [50-60]% for cable residential gateway SoCs. 

277 See [OEM A]’s reply of […] to question 3 of Article 18(2) request for information of […], page 5. 
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notice of the breach.”278 In light of the explicit commitment in the [OEM A] CSA that 
[OEM A] will purchase STB SoCs, xDSL residential gateway SoCs and fibre 
residential gateway SoCs exclusively (or almost exclusively) from Broadcom, such 
clauses appear, prima facie, and in the absence of any counter-indication in the [OEM 
A] CSA, to constitute material obligations. The possibility, therefore, for Broadcom to 
(at the very least) threaten to terminate the contract for failure to respect the exclusivity 
requirements, is likely to strengthen the exclusivity-inducing effect of the clause. 

(198) Under the [OEM A] CSA, upon the condition that [OEM A] complies with the 
promises described at recitals (193) and (194) above,279 [OEM A] benefits from 
preferential pricing from Broadcom, consisting of (i) […];280 (ii) […];281 (iii) […];282 
as well as related benefits such as (iv) […].283  

(199) Under the [OEM A] CSA, [OEM A] also benefits from other advantages, including: 
(i) […];284 and (ii) […].285 [OEM A]’s access to these advantages does not appear to 
be explicitly preconditioned upon compliance with commitments contained elsewhere 
within the [OEM A] CSA but would be lost in the event of termination of the [OEM 
A] CSA for failure to comply with a material obligation (see recital (197) above). 

(200) In light of the above, the [OEM A] CSA contains promises on behalf of [OEM A] to 
obtain exclusively (or at least almost exclusively) from Broadcom its requirements of 
STB SoCs, xDSL residential gateway SoCs and fibre residential gateway SoCs. It also 
grants advantages to [OEM A] that are conditional on [OEM A] obtaining exclusively 
(or at least almost exclusively) from Broadcom its requirements with respect to the 
same products, in which Broadcom is prima facie dominant as set out in section 8.4 
above. Hence, the Commission considers that these provisions prima facie amount to 
exclusivity or quasi-exclusivity arrangements. 

                                                 
278 “Corporate Supply Agreement” entered into between Broadcom and […], Doc ID 814-3, Clause 2.2.a. 

[OEM A] […]. 
279 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 

[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […], Clause 4.6. 

280 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 
[…] 2019, included as Attachment 29 to [OEM A]’s supplemental reply of […] to Article 18(2) request 
for information of […], Clause 6.1. 

281 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 
[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […], Clause 6.2. Note also [OEM A]’s revised reply of […] to question 4 of Article 18(2) 
request for information of […], paragraph 4.3 on page 6: […]. 

282 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 
[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […], Clause 6.1. 

283 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 
[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […], Clause 4.4.  

284 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 
[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […], Clause 2.3.  

285 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 
[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […], Clause 2.3.  
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(A.ii.) [OEM B] TPA  
(201) Under the [OEM B] TPA, [OEM B] commits to certain arrangements with respect to 

STB SoCs, a product market in which Broadcom is prima face dominant. 
(202) In particular, [OEM B] commits (i) to “promote/propose/submit only Broadcom-based 

solutions for all Operator286 opportunities […] and non-Operator opportunities of 
significant volume worldwide,” with any exceptions needing “to be agreed upon in 
writing by the [OEM B] […] and Broadcom’s […]”;287 and (ii) to “only promote and 
demonstrate Broadcom-based solutions”.288  

(203) Given that the STB and residential gateway industry is based on OEMs submitting 
tenders to service providers (see recital (26) above), commitments to 
“promote/propose/submit” or to “promote and demonstrate” only Broadcom-based 
products effectively have equivalent effects to a promise to obtain STB SoCs 
exclusively (or at least almost exclusively) from Broadcom.  

(204) This conclusion is not affected by the fact that the commitment above does not apply 
to “non-Operator opportunities” which are not of “significant volume worldwide”, 
because the fact that this exception is limited to opportunities involving insignificant 
volumes of products indicates that the purchasing requirements necessarily apply to 
nearly all of [OEM B]’s requirements. Indeed, [OEM B] explains that the term 
“significant volume” has to be interpreted as ““meaningful volume” from Broadcom’s 
perspective to determine whether certain business opportunity is sizable enough” but 
that “Broadcom has never mentioned exact volume or amount, nor did it provide any 
guidance on what it meant” and that it “was a rather subjective expression.”289 [OEM 
B] also confirms that, in practice, [OEM B] submitted justifications for non-operator 
volumes it considered to be insignificant such that the relevant commitment would not 
apply, thus effectively seeking Broadcom’s approval, which Broadcom granted.290 

(205) In addition, [OEM B]’s obligation under the [OEM B] TPA to “[…]”291 reinforces the 
exclusivity-inducing effects of the provisions identified in recitals (201) to (204) above 
[…]. 

(206) Under the [OEM B] TPA, [OEM B] benefits from a number of advantages,292 
including: (i) “[…] pricing” ([…])”; (ii) […]; (iii) […]; (iv) […]; and (v) […].”  

(207) In this regard, [OEM B] explains that it was unsure of the precise meaning of the term 
“[…] pricing” and that it was “[…].”293 This means that Broadcom has ample leverage 
in tailoring the amount of the rebate so as to maximise the loyalty-inducing effect 
thereof (for example, by increasing it in situations where Broadcom is aware of 

                                                 
286 Here, “Operator” refers to service providers, i.e. the largest buyers in the downstream portion of the 

market (see further section 5 above). 
287 “Technology Partnership Agreement” entered into between Broadcom and [OEM B] on […] 2017, Doc 

ID 573, Clause D.1. 
288 “Technology Partnership Agreement” entered into between Broadcom and [OEM B] on […] 2017, Doc 

ID 573, Clause D.2. 
289 [OEM B]’s reply of […] to question 3.3 of Article 18(2) request for information of […], page 2. 
290 [OEM B]’s reply of […] to question 3.3 of Article 18(2) request for information of […], pages 2-3. 
291 “Technology Partnership Agreement” entered into between Broadcom and [OEM B] on […] 2017, Doc 

ID 573, Clause D.3. 
292 “Technology Partnership Agreement” entered into between Broadcom and [OEM B] on […] 2017, Doc 

ID 573, Clause C. 
293 [OEM B]’s reply of […] to question 3.1 of Article 18(2) request for information of […], page 2. 
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potential competitive alternatives to its products and reducing it in situations where 
Broadcom is confident of the lack of alternatives). 

(208) The termination clause stipulated in the [OEM B] TPA foresees that Broadcom can 
“terminate with immediate effect upon written notice” the [OEM B] TPA in the event 
that [OEM B] commits a “material breach” that goes unremedied for 30 days.294 In 
light of the explicit commitment in the [OEM B] TPA that [OEM B] will 
“promote/propose/submit” and “promote and demonstrate” only Broadcom-based 
solutions for STB SoCs, and in the absence of any counter-indication in the [OEM B] 
TPA, failure to comply with these commitments would appear, prima facie, to 
constitute a material breach. The possibility, therefore, for Broadcom to (at the very 
least) threaten to terminate the contract for failure to respect the exclusivity 
requirements, is likely to strengthen the exclusivity-inducing effect of the clauses. 

(209) Even though the [OEM B] TPA does not provide any explicit stipulations as to the 
interrelation between its different clauses, the Commission considers that, prima facie, 
it is likely that [OEM B]’s access to the advantages described above is preconditioned 
on its compliance with its commitments to “promote/propose/submit” and to 
“promote and demonstrate” only Broadcom STB SoCs.295 This is for the following 
reasons:  
(a) The purpose of the [OEM B] TPA is to set out the terms governing the supply of 

inter alia these products;  
(b) The advantages would be lost in the event of termination of the [OEM B] TPA 

for failure to comply with a material obligation (see recital (208) above); 
(c) Contrary to Broadcom’s contentions (see further recital (309)(b) below), [OEM 

B] has made a number of statements confirming that it perceives there to be a 
general relationship of conditionality spanning all the obligations and 
advantages in the [OEM B] TPA – namely: (i) “Should Broadcom consider that 
with the loss of exclusivity, it cannot uphold its commitments under the current 
agreements, that is the preferred pricing and technical support, it would take 
time to renegotiate a new agreement with properly balanced parameters 
[…]”;296 and (ii) “A business relationship is always a give and take. If one 
element in a commercial arrangement falls, the counterpart may also fall 
[…];”297 and 

(d) Contrary to Broadcom’s contentions, Broadcom itself has also made a number 
of statements confirming that it perceives there to be a general relationship of 
conditionality spanning all the obligations and advantages in the [OEM B] TPA 
(see further recital (309)(c) below). 

                                                 
294 “Technology Partnership Agreement” entered into between Broadcom and [OEM B] on […] 2017, Doc 

ID 573, Clause B. 
295 In any event, it does not matter from a legal point of view whether the obligation or promise to obtain all 

or most of the requirements from the dominant undertaking is stipulated without further qualification or 
undertaken in consideration of the grant of rebates or other benefits (see Case C-85/76 Hoffmann-La 
Roche & Co. AG v Commission, EU:C:1979:36, paragraph 89 and T-155/06 Tomra v Commission, 
EU:T:2010:370, paragraph 208). 

296 [OEM B]’s Interested Third Party Submission of 5 August 2019, Doc ID 2005, page 2. 
297 Oral statement of [OEM B] during the Oral Hearing, Doc ID 2130-2, minute 1:32:11 to 1:32:21 of the 

recording. 
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(210) In light of the above, the Commission considers that the [OEM B] TPA contains 
promises on behalf of [OEM B] to obtain exclusively (or at least almost exclusively) 
from Broadcom its requirements of STB SoCs and grants advantages to [OEM B] that 
are conditional on [OEM B] obtaining exclusively (or at least almost exclusively) from 
Broadcom its requirements with respect to the same products, for which Broadcom is 
prima facie dominant. Hence, the Commission considers that these provisions prima 
facie amount to exclusivity or quasi-exclusivity arrangements. 

(A.iii.) [OEM C] TPA 
(211) Under the [OEM C] TPA, [OEM C] commits to certain arrangements with respect to 

one product market in which Broadcom is prima facie dominant, namely SoCs for 
fibre residential gateways. 

(212) In particular, [OEM C] commits to purchase certain amounts of Broadcom SoCs for 
incorporation in GPON- and 10GPON-compliant fibre residential gateways – namely, 
by either (i) purchasing [80-100]% of [OEM C]’s global demand (excluding China) 
from Broadcom; or (ii) purchasing specified minimum volumes from Broadcom. 
These purchase commitments are valid for calendar years 2018 and 2019.298 

(213) [OEM C] has confirmed that in 2018 it complied with the above provision by 
purchasing more than [80-100]% of its demand from Broadcom rather than by 
purchasing specific minimum volumes from Broadcom. Furthermore, [OEM C] 
confirmed that its fibre residential gateway offering is overwhelmingly (approximately 
[80-100]%) centred upon fibre residential gateways that are compliant with the GPON 
and 10GPON standards.299 The provision described at recital (212) therefore amounts, 
de jure or de facto, to a promise by [OEM C] to purchase its requirements of fibre 
residential gateway SoCs almost exclusively from Broadcom. 

(214) Under the [OEM C] TPA, [OEM C] also commits to ensure that all “[…].”300 In 
addition, [OEM C] commits to provide Broadcom with “a right of first and last refusal 
to secure opportunity/design wins on new opportunities/designs requiring Broadcom 
products not included herein”.301 Given the breadth of these clauses, the Commission 
considers that these obligations reinforce [OEM C]’s commitment to purchase [80-
100]% of its global demand (excluding China) for the relevant products from 
Broadcom. 

(215) The termination clause stipulated in the [OEM C] TPA foresees that Broadcom can 
terminate “with immediate effect upon written notice” the [OEM C] TPA in the event 
that [OEM C] commits a “material breach” that goes unremedied for 30 days.302 In 
light of the explicit commitment in the [OEM C] TPA that [OEM C] will purchase 
fibre residential gateway SoCs almost exclusively from Broadcom, and in the absence 
of any counter-indication in the [OEM C] TPA, failure to comply with that 
commitment would appear, prima facie, to constitute a material breach. The 

                                                 
298 “Technology Partnership Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc 

ID 1489, Clauses C.2.i and 2.ii. 
299 [OEM C]’s response of […] to question 3 of Article 18(2) Request for Information of […], page 2. 
300 “Technology Partnership Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc 

ID 1489, Clause C.2.iii. 
301 “Technology Partnership Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc 

ID 1489, Clause C.2.1.iv. 
302 “Technology Partnership Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc 

ID 1489, Clause B. 
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possibility, therefore, for Broadcom to (at the very least) threaten to terminate the 
contract for failure to respect the quasi-exclusivity requirements, is likely to strengthen 
the exclusivity-inducing effect of the clauses. 

(216) Upon the explicit condition that [OEM C] comply with all its commitments as 
identified above, [OEM C] benefits from preferential pricing from Broadcom, 
consisting of: (i) […];303 […], (ii) […];304 and (iii) […].305  

(217) Under the [OEM C] TPA, [OEM C] also benefits from various other advantages, 
including: (i) […];306 and (ii) […]307 The Commission considers that [OEM C]’s 
access to the benefits described above is likely preconditioned on its compliance with 
its commitments as described above insofar as Broadcom could terminate the [OEM 
C] TPA - thereby depriving [OEM C] of these advantages - in the event of [OEM C]’s 
non-compliance with material obligations stipulated in the [OEM C] TPA (see recital 
(215) above). 

(218) In light of the above, the Commission considers that the [OEM C] TPA contains 
promises on behalf of [OEM C] to obtain almost exclusively from Broadcom its 
requirements of SoCs for fibre residential gateways. It also grants advantages to [OEM 
C] that are conditional on [OEM C] obtaining almost exclusively from Broadcom its 
requirements of SoCs for fibre residential gateways, for which Broadcom is prima 
facie dominant. Hence, the Commission considers that these provisions prima facie 
amount to quasi-exclusivity arrangements. 

(A.iv.) [OEM D] MoU 
(219) Under the [OEM D] MoU, [OEM D] commits to certain arrangements with respect to 

three product markets in which Broadcom is prima facie dominant: (i) STB SoCs, (ii) 
xDSL residential gateway SoCs; and (iii) fibre residential gateway SoCs. 

(220) In particular, [OEM D] commits: (i) to “promote and use Broadcom solutions 
exclusively to answer RFP/RFQ in relation to [inter alia STB SoCs,308 xDSL 
residential gateway SoCs309 and fibre residential gateway SoCs310]” except where 
Broadcom is unable to provide the solution and a“Bid Escalation Process” (a 
procedure involving escalation of the matter […] within Broadcom and [OEM D]) has 

                                                 
303 “Technology Partnership Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc 

ID 1489, Clause C.1.i, Clause C.1.ii and Appendix 1. 
304 “Technology Partnership Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc 

ID 1489, Clause C.1.iii. 
305 “Technology Partnership Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc 

ID 1489, Clause C.1.iii. 
306 “Technology Partnership Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc 

ID 1489, Clause D. 
307 “Technology Partnership Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc 

ID 1489, Clause E. 
308 Referred to in the [OEM D] MoU as “video […] SoCs” (Clause 1.A(i)) and “STB” (preamble). 
309 Referred to in the [OEM D] MoU as “DSL […] SoCs” (Clause 1.A(i)) and “DSL” (preamble). See further 

footnote 5 above. 
310 Referred to in the [OEM D] MoU as “PON […] SoCs” (Clause 1.A(i)) and “PON” (preamble). See 

further footnote 272 above (in relation to the [OEM A] CSA). 
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been complied with;311 and (ii) to “solely promote and demonstrate Broadcom based 
products”.312  

(221) Given that the STB and residential gateway industry is based on OEMs submitting 
tenders to service providers (see recital (26) above), commitments to “promote and 
use” or to “promote and demonstrate” only Broadcom-based products effectively 
have equivalent effects to promises on behalf of a customer to obtain exclusively (or 
at least almost exclusively) its requirements from Broadcom.  

(222) The termination clause stipulated in the [OEM D] MoU foresees that Broadcom can 
terminate “immediately upon written notice” the [OEM D] MoU in the event that 
[OEM D] commits a “material breach” that goes unremedied for 30 days.313 In light 
of the explicit commitment in the [OEM D] MoU that [OEM D] will “promote and 
use Broadcom products exclusively” and “solely promote and demonstrate Broadcom-
based products” with respect to STB SoCs, xDSL residential gateway SoCs and fibre 
residential gateway SoCs, and in the absence of any counter-indication in the [OEM 
D] MoU, failure to comply with those commitments would appear, prima facie, to 
constitute a material breach. The possibility, therefore, for Broadcom to (at the very 
least) threaten to terminate the contract for failure to respect the exclusivity 
requirements, is likely to strengthen the exclusivity-inducing effect of the clauses. 

(223) Under the [OEM D] MoU, [OEM D] benefits from various other advantages,314 
including: (i) […] price advantage […]; (ii) […]; (iii) […]; (iv) […]; and (v) […]. The 
Commission considers that [OEM D]’s access to these benefits is likely preconditioned 
on its compliance with its commitments above.315 In any event, the advantages would 
be lost in the event of termination of the [OEM D] MoU for failure to comply with a 
material obligation (see recital (222) above). 

(224) In addition, until […] 2019,316 under the [OEM D] MoU, upon the condition that 
[OEM D] complied with its commitments as expressed elsewhere in the [OEM D] 
MoU (as indicated by the stipulation “Agreed Pricing Changes to support this MoU” 
within the “Price” clause317), [OEM D] obtained various preferential pricing 
arrangements, including with respect to inter alia (i) SoCs for STBs […];318 and (ii) 
unspecified products for xDSL and fibre residential gateways […].319  

                                                 
311 Note that [OEM D] is required to “provide constant and proactive communication and full transparency 

with Broadcom” on the Bid Escalation Process (“Non-Binding Memorandum of Understanding” entered 
into between Broadcom and [OEM D] on […] 2017, Doc ID 317, Clause 1.A.ii). 

312 “Non-Binding Memorandum of Understanding” entered into between Broadcom and [OEM D] on […] 
2017, Doc ID 317, Clause 1.A. 

313 “Non-Binding Memorandum of Understanding” entered into between Broadcom and [OEM D] on […] 
2017, Doc ID 317, Clause 8. 

314 “Non-Binding Memorandum of Understanding” entered into between Broadcom and [OEM D] on […] 
2017, Doc ID 317, Clauses 1.B and 3. 

315 Broadcom has made statements confirming that it perceives there to be a general relationship of 
conditionality spanning all obligations and advantages contained within the Agreements (see recital 
(309)(d) below).  

316 The [OEM D] MoU Amendment of […] 2019 deleted the relevant parts of Clause 6 within the [OEM D] 
MoU. See further recital (224) below. 

317 “Non-Binding Memorandum of Understanding” entered into between Broadcom and [OEM D] on […] 
2017, Doc ID 317, Clause 6. 

318 “Non-Binding Memorandum of Understanding” entered into between Broadcom and [OEM D] on […] 
2017, Doc ID 317, Clause 6.A(i). 

319 “Non-Binding Memorandum of Understanding” entered into between Broadcom and [OEM D] on […] 
2017, Doc ID 317, Clause 6.A(iii). 
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(225) The [OEM D] MoU Amendment of […] 2019 removes the price advantages set out at 
Clause 6 with respect to the products covered in this Decision. The exclusivity 
commitment in Clause 1.A remains unaltered, however, and in Clause 1.B(i) of the 
[OEM D] MoU, […]. The [OEM D] MoU Amendment specifies that “all other terms 
and conditions of the MoU [i.e. those not mentioned in the [OEM D] MoU 
Amendment] shall remain in full force and effect”. As the [OEM D] MoU Amendment 
does not alter the relationship between Clause 1.A and Clause 1.B(i) of the [OEM D] 
MoU, the [OEM D] MoU Amendment does not alter the Commission’s conclusions 
as set out in recital (226) below. 

(226) In light of the above, the [OEM D] MoU contains promises on behalf of [OEM D] to 
obtain exclusively (or at least almost exclusively) from Broadcom its requirements of 
STB SoCs, xDSL residential gateway SoCs and fibre residential gateway SoCs. It also 
grants advantages to [OEM D] that are conditional on [OEM D] obtaining exclusively 
(or at least almost exclusively) from Broadcom its requirements with respect to the 
same products, for which Broadcom is prima facie dominant. Hence, the Commission 
considers that these provisions prima facie amount to exclusivity or quasi-exclusivity 
arrangements. 

(A.v.) [OEM E] SoC SPA  
(227) Under the [OEM E] SoC SPA, [OEM E] commits to certain arrangements with respect 

to three product markets in which Broadcom is prima facie dominant: (i) STB SoCs; 
(ii) fibre residential gateway SoCs; and (iii) xDSL residential gateway SoCs. 

(228) In particular, [OEM E] commits to an “Overall Guaranteed Broadcom minimum 
market share: [80-100]% (w/o China) (Measured in units)” – with more detailed 
requirements for certain products,320 including: (i) a [90-100]% purchase commitment 
for STB SoCs; (ii) an [80-90]% purchase commitment for xDSL residential gateway 
SoCs; and (iii) an [80-90]% purchase commitment for fibre residential gateway 
SoCs.321 This clause therefore amounts to a promise by [OEM E] to obtain exclusively 
its requirements from Broadcom in the case of STB SoCs and to obtain almost 
exclusively its requirements from Broadcom in the case of xDSL residential gateway 
SoCs and fibre residential gateway SoCs. 

                                                 
320 For an explanation of the term “telco” employed in the [OEM E] SoC SPA and its relationship to the 

products within the scope of this Decision, see section 6.6 above. 
321 Agreement entered into between Broadcom and [OEM E] on […] 2017, included as Annex 004 to [OEM 

E]’s reply of […] to Article 18(3) Decision of […], second bullet point. 
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(229) Under the [OEM E] SoC SPA, [OEM E] benefits from several advantages, including: 
(i) […];322 (ii) […];323 (iii) […];324 (iv) […];325 (v) […];326 (vi) […];327 and (vii) 
[…].328  

(230) The Commission considers that [OEM E]’s access to these advantages is 
preconditioned on its compliance with its purchasing commitments above insofar as 
the [OEM E] SoC SPA takes the form of a bullet point list in which [OEM E]’s 
commitments are followed by the advantages granted by Broadcom.  

(231) In any event, in light of the widely-framed termination events stipulated in the 
overarching agreement to which the [OEM E] SoC SPA is a supplement,329 Broadcom 
could foreseeably terminate the overarching agreement - thereby depriving [OEM E] 
of these advantages, in the event of [OEM E]’s non-compliance with the commitments 
stipulated in the [OEM E] SoC SPA. Notably, the termination events stipulated within 
the overarching agreement include circumstances where either party “materially fails 
to perform or comply with this Agreement or any provision hereof, provided the Party 
claiming breach notifies the other Party and such breach is not remedied within 30 
days [or within a longer mutually-agreed period in certain circumstances].”330 

(232) In light of the above, the Commission concludes that the [OEM E] SoC SPA contains 
promises on behalf of Techicolor to obtain exclusively (or at least almost exclusively) 
from Broadcom its requirements of STB SoCs, fibre residential gateway SoCs and 
xDSL residential gateway SoCs. It also grants advantages to [OEM E] that are 
conditional on [OEM E] obtaining exclusively (or at least almost exclusively) from 
Broadcom its requirements with respect to the same products, for which Broadcom is 
prima facie dominant. Hence, the Commission considers that these provisions prima 
facie amount to exclusivity or quasi-exclusivity arrangements. 

                                                 
322 Agreement entered into between Broadcom and [OEM E] on […] 2017, included as Annex 004 to [OEM 

E]’s reply of […] to Article 18(3) Decision of […], fourth bullet point. 
323 Agreement entered into between Broadcom and [OEM E] on […] 2017, included as Annex 004 to [OEM 

E]’s reply of […] to Article 18(3) Decision of […], third bullet point.  
324 Agreement entered into between Broadcom and [OEM E] on […] 2017, included as Annex 004 to [OEM 

E]’s reply of […] to Article 18(3) Decision of […], fifth bullet point. [OEM E] explains that this means 
a […] (see [OEM E]’s reply of […] to question 7 of Article 18(2) request for information of […], page 
4). 

325 Agreement entered into between Broadcom and [OEM E] on […] 2017, included as Annex 004 to [OEM 
E]’s reply of […] to Article 18(3) Decision of […], sixth bullet point. [OEM E] explains that this means 
a […] (see [OEM E]’s reply of […] to question 8 of Article 18(2) request for information of […], page 
4). 

326 Agreement entered into between Broadcom and [OEM E] on […] 2017, included as Annex 004 to [OEM 
E]’s reply of […] to Article 18(3) Decision of […], seventh bullet point. 

327 Agreement entered into between Broadcom and [OEM E] on […] 2017, included as Annex 004 to [OEM 
E]’s reply of […] to Article 18(3) Decision of […], ninth bullet point. 

328 Agreement entered into between Broadcom and [OEM E] on […] 2017, included as Annex 004 to [OEM 
E]’s reply of […] to Article 18(3) Decision of […], tenth bullet point. 

329 “Preferred Supplier Framework Purchase Agreement” entered into between Broadcom and […] on […] 
2009, Doc ID 1068-16, […] being [OEM E]’s previous name. See further [OEM E]’s reply of […] to 
question 3(a) of Article 18(2) request for information of […], page 2. 

330 “Preferred Supplier Framework Purchase Agreement” entered into between Broadcom and […] on […] 
2009, Doc ID 1068-16, […] being [OEM E]’s previous name, Clause 17.1.a. 
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(A.vi.) [OEM F] LoI 
(233) Under the [OEM F] LoI, [OEM F] commits to certain arrangements with respect to 

two product markets in which Broadcom is prima facie dominant, namely xDSL 
residential gateway SoCs and fibre residential gateway SoCs. 

(234) In particular, [OEM F] commits to “use Broadcom as the exclusive supplier [for xDSL 
residential gateway SoCs and fibre residential gateway SoCs] in North America, 
Mexico, all the member countries of the European Union, Nordic countries, 
Switzerland, Russia, Turkey, Japan, Singapore, Australia, New Zealand, UAE, and 
Saudi Arabia if the annual revenue (for the [Total Available Market] of the chipset) of 
an RFP released during the term of the LOI is more than $[…] US Dollars.”331 This 
clause therefore amounts to a promise by [OEM F] to obtain exclusively (or at least 
almost exclusively) from Broadcom its requirements of xDSL residential gateway 
SoCs and fibre residential gateway SoCs for all projects above a certain monetary 
threshold. 

(235) This conclusion is not altered by the fact that the scope of the [OEM F] LoI is limited 
to certain countries indicated above. This is because the fact that the commitment 
extends to all the member countries of the European Union means that the whole 
territory of the EU is covered. Furthermore, the countries covered by the [OEM F] LoI 
(which include the EU and the US) are likely to represent a sizeable portion of 
worldwide sales of xDSL residential gateway SoCs and fibre residential gateway SoCs 
and therefore are likely to account for a significant and strategic portion of [OEM F] 
sales. 

(236) In addition, this conclusion is not altered by the fact that RFPs generating annual 
revenues below USD […] million are excluded from the above commitment. This is 
because these sales are negligible in value and likely to constitute sales to small and 
non-strategic customers. More specifically, given that, according to IHS data,332 [OEM 
F] xDSL residential gateway sales accounted in 2017 to approx. USD […] million, an 
RFP generating annual revenues of USD […] million would amount to less than [0-
5]% of [OEM F]’s yearly sales. 

(237) Moreover, the termination clause stipulated in the [OEM F] LoI foresees that 
Broadcom can terminate the [OEM F] LoI “at any time, with or without cause”.333 
The possibility, therefore, for Broadcom to (at the very least) threaten to terminate the 
contract for failure by [OEM F] to respect the exclusivity requirements relative to 
xDSL residential gateway SoCs and fibre residential gateway SoCs, is likely to 
strengthen the exclusivity-inducing effect of the clauses. 

(238) In light of the above, the Commission concludes that the [OEM F] LoI contains 
promises on behalf of [OEM F] to obtain exclusively (or at least almost exclusively) 
from Broadcom its requirements of SoCs for xDSL and fibre residential gateways, for 
which Broadcom is prima facie dominant. Hence, the Commission considers that these 
provisions prima facie amount to exclusivity or quasi-exclusivity arrangements. 

                                                 
331 “Letter of Intent” entered into between Broadcom and [OEM F] on […] 2018, Doc ID 999, Exhibit A, 

page 3. 
332 Figures as of year 2017 calculated by the industry benchmarking company IHS – included as Annex 13.4 

to Telefonica’s reply of 30 November 2018 to Article 18(3) Decision of 24 October 2018, Doc ID 1287-
16. 

333 “Letter of Intent” entered into between Broadcom and [OEM F] on […] 2018, Doc ID 999, Clause 5. 
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(A.vii.) Conclusions on exclusivity and quasi-exclusivity arrangements 
(239) In light of the foregoing, the Commission concludes that the various exclusive 

purchasing arrangements and/or advantages conditional on exclusivity described in 
sections A.i to A.vi above prima facie amount to a system of exclusivity and quasi-
exclusivity arrangements.  

(B.) Leveraging restrictions  
(240) Five of the Agreements contain provisions that leverage Broadcom’s market power 

from one or more product markets to one or more adjacent but separate product 
markets (“leveraging restrictions”).  

(241) In certain instances, such leveraging is achieved by means of advantages granted in 
markets in which Broadcom is prima facie dominant, which are conditional on 
customers buying exclusively or almost exclusively products from Broadcom in a 
market in which Broadcom is not prima facie dominant. This conduct has the likely 
effect of extending Broadcom’s dominance from one or more markets to a different 
market. This Decision considers this type of restrictions with regard to leveraging from 
the markets for STB SoCs, fibre residential gateway SoCs and xDSL residential 
gateway SoCs into the market for cable residential gateways SoCs.  

(242) In other cases, Broadcom engages in cross-leveraging, meaning that Broadcom 
leverages market power within a certain portfolio composed of markets in which it is 
prima facie dominant. This is done by means of advantages granted in markets in 
which Broadcom is prima facie dominant, which are conditional on customers buying 
exclusively or almost exclusively products from Broadcom in markets in which 
Broadcom is also prima facie dominant. This conduct has the likely effect of 
strengthening Broadcom’s dominance in the markets in which Broadcom is prima 
facie dominant. This Decision considers this type of restrictions with regard to 
leveraging from and into the markets for STB SoCs, fibre residential gateway SoCs 
and xDSL residential gateway SoCs.  

(243) Sections B.i to B.v below explain why certain obligations within each of the five 
Agreements in question constitute leveraging restrictions. Section B.vi below sets out 
the Commission’s provisional conclusion as regards Broadcom’s leveraging 
restrictions. 

(B.i.) [OEM A] CSA  
(244) Under the [OEM A] CSA, [OEM A] commits to purchase STB SoCs, xDSL residential 

gateway SoCs and fibre residential gateway SoCs – products in which Broadcom is 
prima facie dominant - exclusively (or at least almost exclusively) from Broadcom.334  

(245) In return, [OEM A] receives the advantages described in recital (198) above, which 
relate inter alia to STB SoCs, xDSL residential gateway SoCs and fibre residential 
gateway SoCs, products in which Broadcom is prima facie dominant. Given that 
access to these benefits is likely preconditioned on [OEM A]’s compliance with its 
commitments to purchase SoCs in all other markets covered by the [OEM A] CSA 
(see recital (198) above), the Commission considers that, prima facie, the [OEM A] 
CSA enables Broadcom to cross-leverage its market power between STB SoCs, xDSL 

                                                 
334 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 

[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […], Clauses 4.6 and 5.2. 
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residential gateway SoCs and fibre residential gateway SoCs, insofar as it makes the 
advantages granted in one product market conditional on [OEM A]’s commitment to 
obtain exclusively (or at least almost exclusively) its requirements from Broadcom in 
another. 

(246) In light of the above, the Commission considers that the [OEM A] CSA contains 
provisions which prima facie amount to leveraging restrictions. These restrictions 
likely enable Broadcom to cross-leverage its market power between STB SoCs, xDSL 
residential gateway SoCs and fibre residential gateway SoCs. 

(B.ii.) [OEM B] TPA 
(247) Under the [OEM B] TPA, [OEM B] commits to purchase cable residential gateway 

SoCs exclusively (or at least almost exclusively) from Broadcom. This is because the 
commitments described in section A.ii above apply equally to these products.335 

(248) In return, [OEM B] receives the advantages described in recital (206) above, which 
relate inter alia to STB SoCs, products in which Broadcom is prima facie dominant. 
The Commission considers that [OEM B]’s access to these benefits is likely 
preconditioned on its compliance with its commitments to purchase cable residential 
gateway SoCs exclusively (or at least almost exclusively) from Broadcom for the same 
reasons as those set out in recitals (208) and (209) above. 

(249) In light of the above, the Commission considers that the [OEM B] TPA contains 
provisions which prima facie amount to leveraging restrictions. These restrictions 
likely enable Broadcom to leverage its market power from STB SoCs into cable 
residential gateway SoCs. 

(B.iii.) [OEM D] MoU 
(250) Under the [OEM D] MoU (including under the [OEM D] MoU Amendment), [OEM 

D] commits to purchase cable residential gateway SoCs exclusively (or at least almost 
exclusively) from Broadcom. This is because the commitments described in section 
A.iv above apply equally to these products.336  

(251) In return, [OEM D] received until […] 2019337 the advantages described in recital 
(224) above, and continues to receive the advantages described in recital (223) above 
- which all relate inter alia to STB SoCs, xDSL residential gateway SoCs and fibre 
residential gateway SoCs, products in which Broadcom is prima facie dominant. The 
Commission considers that [OEM D]’s access to these benefits is likely preconditioned 
on its compliance with its commitments to purchase cable residential gateway SoCs 
exclusively (or at least almost exclusively) from Broadcom for the same reasons as 
those set out in recitals (222) and (223) above. 

(252) In addition, under the [OEM D] MoU (including under the [OEM D] MoU 
Amendment), [OEM D] commits to purchase STB SoCs, xDSL residential gateway 
SoCs and fibre residential gateway SoCs – products in which Broadcom is prima facie 
dominant - exclusively (or at least almost exclusively) from Broadcom (see recitals 
(219) to (221)). The Commission considers that, prima facie, the [OEM D] MoU 
enables Broadcom to cross-leverage its market power between STB SoCs, xDSL 

                                                 
335 “Technology Partnership Agreement” entered into between Broadcom and [OEM B] on […] 2017, Doc 

ID 573, Clauses D.1. and D.2. 
336 “Non-Binding Memorandum of Understanding” entered into between Broadcom and [OEM D] on […] 

2017, Doc ID 317, Clause 1.A. 
337 The [OEM D] MoU Amendment deleted the relevant parts of Clause 6, which contained these advantages. 
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residential gateway SoCs and fibre residential gateway SoCs, insofar as it makes the 
advantages granted in one product market conditional on [OEM D]’s commitments to 
obtain exclusively (or at least almost exclusively) its requirements from Broadcom in 
another for the same reasons as discussed in recital (251) above. 

(253) In light of the above, the Commission considers that the [OEM D] MoU contains 
provisions which prima facie amount to leveraging restrictions. These restrictions 
likely enable Broadcom to leverage its market power from STB SoCs, xDSL 
residential gateway SoCs and fibre residential gateway SoCs into cable residential 
gateway SoCs. In addition, they likely enable Broadcom to also cross-leverage its 
market power between STB SoCs, xDSL residential gateway SoCs and fibre 
residential gateway SoCs. 

(B.iv.) [OEM E] SoC SPA 
(254) Under the [OEM E] SoC SPA, [OEM E] commits to purchase cable residential 

gateway SoCs – products in which Broadcom is not prima facie dominant - exclusively 
from Broadcom. This is because pursuant to the terms of the [OEM E] SoC SPA, 
[OEM E] commits to purchase [80-100]% of cable residential gateway SoCs from 
Broadcom.338  

(255) In return, [OEM E] receives the advantages described in recital (229) above, which 
relate inter alia to STB SoCs, xDSL residential gateway SoCs and fibre residential 
gateway SoCs, products in which Broadcom is prima facie dominant. The Commission 
considers that [OEM E]’s access to these benefits is likely preconditioned on its 
compliance with its commitments to purchase cable residential gateway SoCs 
exclusively from Broadcom for the same reasons as those set out in recitals (230) and 
(231) above. 

(256) In addition, under the [OEM E] SoC SPA, [OEM E] commits to purchase STB SoCs, 
xDSL residential gateway SoCs and fibre residential gateway SoCs – products in 
which Broadcom is prima facie dominant - exclusively (or at least almost exclusively) 
from Broadcom (see recitals (227) and (228)). The Commission considers that, prima 
facie, the [OEM E] SoC SPA enables Broadcom to cross-leverage its market power 
between STB SoCs, xDSL residential gateway SoCs and fibre residential gateway 
SoCs, insofar as it makes the advantages granted in one product market conditional on 
[OEM E]’s commitments to obtain exclusively (or at least almost exclusively) its 
requirements from Broadcom in another for the same reasons discussed in recital (255) 
above. 

(257) In light of the above, the Commission considers that the [OEM E] SoC SPA contains 
provisions which prima facie amount to leveraging restrictions. These restrictions 
likely enable Broadcom to leverage its market power from STB SoCs, xDSL 
residential gateway SoCs and fibre residential gateway SoCs into cable residential 
gateway SoCs. In addition, they likely also enable Braodcom to cross-leverage market 
power between STB SoCs, xDSL residential gateway SoCs and fibre residential 
gateway SoCs. 

                                                 
338 Agreement entered into between Broadcom and [OEM E] on […] 2017, included as Annex 004 to [OEM 

E]’s reply of […] to Article 18(3) Decision of […], second bullet point. 
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(B.v.) [OEM F] LoI 
(258) Under the [OEM F] LoI, [OEM F] commits to purchase xDSL and fibre residential 

gateway SoCs – products in which Broadcom is prima facie dominant - exclusively 
(or at least almost exclusively) from Broadcom.  

(259) Even if [OEM F] does not obtain any specific advantage from the [OEM F] LoI for 
respecting the exclusivity inducing provisions, the Commission considers that, prima 
facie, the [OEM F] LoI enables Broadcom to cross-leverage its market power between 
xDSL residential gateway SoCs and fibre residential gateway SoCs, insofar as it could 
(at the very least) threaten to terminate the contract and thereby, for example, threaten 
to retaliate with interrupting supplies, deteriorating technical assistance or increasing 
prices in one market for [OEM F] not fulfilling its commitment to obtain exclusively 
(or at least almost exclusively) its requirements from Broadcom in another. 

(260) In light of the above, the Commission considers that the [OEM F] LoI contains 
provisions which prima facie amount to leveraging restrictions. These restrictions 
likely enable Broadcom to cross-leverage its market power between xDSL residential 
gateway SoCs and fibre residential gateway SoCs. 

(B.vi.) Conclusions on leveraging restrictions 
(261) In light of the foregoing, the Commission concludes that the various provisions 

described in sections 8.5.2.1.B.i. to 8.5.2.1.B.v. above prima facie amount to 
leveraging restrictions. 

(C.) Broadcom’s arguments on the legal qualification of the Agreements 
(262) The Commission’s assessment in sections A. and B. above is not affected by 

Broadcom’s claims concerning the legal qualification of the Agreements.  
(263) Broadcom’s general claims concerning the legal qualification of the Agreements are 

addressed in section 8.5.2.1.C.i below. Broadcom’s specific claims concerning the 
legal qualification of individual Agreements are addressed in sections 8.5.2.1.C.ii to 
8.5.2.1.C.vii below. 

(C.i.) Broadcom’s general claims on the legal qualification of the Agreements  
(264) Broadcom brought forward a number of general claims concerning the legal 

qualification of the Agreements. In particular, Broadcom submitted that: 
(a) None of the Agreements contains exclusivity-inducing provisions because 

service providers are kingmakers who exert insurmountable levels of influence 
in tender processes, including by determining specifications;339  

(b) None of the Agreements contains exclusivity-inducing provisions because the 
benefits contained within the Agreements are not conditioned upon compliance 
with the clauses with which the Commission takes issue, but rather reflect 
Broadcom’s significant investment in its commercial relationships with the six 
OEMs and with service providers;340 

                                                 
339 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 4, 122 to 126, 141, 143; Annex 1 to Broadcom’s 

SO Response titled “Economic Considerations that Should be More Thoroughly Explored Before Interim 
Measures are Imposed Against Broadcom”, Doc ID 1843-1, pages 2-3. 

340 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 129, 133, 134 and 142.  



EN 57  EN 

(c) “Escalation processes” or “opt outs” in the Agreements allow OEMs to bid 
non-Broadcom solutions and preclude the conclusion that those Agreements 
contain exclusivity-inducing provisions. A number of Broadcom’s OEM 
partners have bid non-Broadcom components to service providers;341 

(d) The Agreements simply concretise an already existing and entirely voluntary 
state of affairs in which OEMs’ perception of the quality of Broadcom’s offering 
and of Broadcom being a valued partner342 has led to a longstanding commercial 
relationship with the relevant OEM, and a de facto exclusive or quasi-exclusive 
supply of Broadcom products. Given that other suppliers were not able to meet 
the OEM partners’ technology and service needs,343 the Agreements cannot be 
considered as containing exclusivity inducing provisions;344  

(e) Certain Agreements are designated as “non-binding” and/or contain wording 
obliging “good faith” or the use of “best efforts”. This precludes the conclusion 
that those Agreements contain exclusivity-inducing provisions;345 and 

(f) The lack of explicit stipulation as to the interrelation between contractual clauses 
within certain Agreements precludes the conclusion that there is cross-product 
conditionality.346  

(265) Broadcom’s arguments should be rejected for the following reasons. 
(266) First, with regard to the level of pressure exercised by service providers, as Broadcom 

is aware,347 the Commission appreciates the tender-driven nature of the markets in this 
case and the role that service providers play within that dynamic (see recital (26) 
above). It is precisely the tender-driven nature of the markets at stake that explains 
certain of the restrictions put in place by Broadcom through the Agreements (see for 
example recitals (202), (203) and (209) above, in which the Commission concludes 
that obligations to “promote/propose/submit” only Broadcom solutions constitute 
exclusivity and quasi-exclusivity arrangements). On the other hand, Broadcom’s 
arguments regarding the role of service providers are misplaced for the following 
reasons. 

                                                 
341 Broadcom’s SO Response, Doc ID 1843-15, paragraph 9 (generally), paragraphs 136 and 158 (concerning 

the [OEM A] CSA), paragraph 164 (concerning the [OEM D] MoU), and paragraph 174 (concerning the 
[OEM B] TPA); see also Broadcom’s Comments on the Letter of Facts of 22 August 2019, Doc ID 2154, 
points 3 f., and g., page 5. 

342 Broadcom’s Comments on the Letter of Facts of 22 August 2019, Doc ID 2154, point 3.e., pages 3-5. 
343 Broadcom’s Comments on the Letter of Facts of 22 August 2019, Doc ID 2154, point 3.c., pages 2-3. 
344 Broadcom’s SO Response, Doc ID 1843-15, paragraph 191 (generally), paragraph 156 (concerning the 

[OEM A] CSA), paragraph 163 (concerning the [OEM D] MoU), paragraph 167 (concerning the [OEM 
E] SoC SPA), paragraphs 171 and 172 (concerning the [OEM B] TPA), paragraph 180 (concerning the 
[OEM C] TPA) and paragraph 184 (concerning the [OEM F] LoI). 

345 See, for example, Broadcom’s SO Response, Doc ID 1843-15, paragraphs 4, 58 and 149 (generally), 
paragraphs 135, 155 and 157 (concerning the [OEM A] CSA), paragraph 203 (concerning the [OEM B] 
TPA) and paragraph 160 (concerning the [OEM D] MoU). See also Broadcom’s Comments on the Letter 
of Facts of 22 August 2019, Doc ID 2154, point 3.d., page 3. 

346 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 190 to 192; Annex 1 to Broadcom’s SO Response 
titled “Economic Considerations that Should be More Thouroughly Explored Before Interim Measures 
are Imposed Against Broadcom”, Doc ID 1843-1, pages 3-4. 

347 Broadcom SO Response recognises that the SO included a section entitled “Market dynamics, customers 
and applications”, which is reflected in section 5 of this Decision. 
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(267) In the first place, Broadcom’s argument that service providers are “kingmakers” is 
overstated in light of the multiple service provider quotations at recital (370) and (395) 
below, which demonstrate that OEMs remained unwilling to propose non-Broadcom 
solutions despite explicit service provider requests for proposals that feature non-
Broadcom solutions. 

(268) In addition, a Liberty Global Request for Proposal in the […] project provides first-
hand, contemporaneous evidence which confirms the fact that […]. It states: “[…]”.348 
The fact that Liberty Global, a large service provider, defines its final products on the 
basis of […] underlines that […]. 

(269) In the second place, while Broadcom refers to a Vodafone RFI response in support of 
its argument, such RFI response does not support Broadcom’s conclusions and is in 
fact consistent with the Commission’s conclusion that the Agreements are capable of 
having a significant impact on the OEMs’ procurement choices. In the situation 
described by Vodafone, all OEMs involved in a particular Vodafone RFQ process 
proposed Broadcom solutions at final offer stage in April 2017. OEMs went as far as 
informing one of Broadcom’s competitors that Vodafone was allegedly asking for 
solutions only based on Broadcom’s SoCs, something that Vodafone describes as “not 
[our] intention”349 and which it had to clarify. 

(270) In the third place, Broadcom places emphasis on statements by [OEM A] to the effect 
that (i) service providers may specify which chips should be used in tender processes 
and that [OEM A] may switch suppliers accordingly;350 and (ii) Broadcom is often 
specified by service providers in RFQs (and hence OEMs have no flexibility on 
chosing Broadcom’s competitors).351 However: 
(a) The fact that service providers may specify which chips should be used in tender 

processes does not mean that the Agreements leave the OEMs free to propose 
those solutions. This is because the “opt-outs” in the Agreements do not appear 
to offer a sufficient degree of autonomy to the OEMs (see recitals (273) to (277) 
below). Furthermore, there appear to be a significant number of service providers 
that do not specify which SoC supplier should be used to respond to calls for 
tenders (see recitals (370) and (395) below); and 

(b) The quote concerning Broadcom being “often” specified by service providers in 
RFQs is selective and misleading. The quotation upon which Broadcom relies 
omits contextual references to Broadcom’s “strong market position”, “close 
working relationships with operators and OEMs” and its status as “often the 
incumbent” from the middle of a fuller quotation that featured in the SO. In any 
event, the use of the word “often” confirms that there are instances in which a 
service provider does not ask OEMs to submit offers based on Broadcom SoCs. 

(271) In the fourth place, Cable Europe could identify only one member in their membership 
that sets out specific functionality requirements in tender processes.352 

                                                 
348 Request for Proposal entitled […], included as Annex 19 to Liberty Global’s reply of 14 November 2018 

to the Article 18(3) Decision of 24 October 2018, Doc ID 1205-13, page 5. 
349 Vodafone’s reply of 14 November 2018 to question 7 of Article 18(3) Decision of 24 October 2018, Doc 

ID 1643, page 1. 
350 [OEM A]’s reply of […] to question 27.1 of the request for information of […][…]. 
351 [OEM A]’s reply of […] to question 39.2 of the request for information of […]. 
352 See Cable Europe’s comments on the SO, Doc ID 2070, page 2. 
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(272) Second, Broadcom’s argument that the Agreements are necessary to reflect 
Broadcom’s significant investment in its commercial relationships constitutes an 
attempt to present an objective justification for the targeted Agreements, which is 
addressed at recital (407) below.  

(273) Third, the”escalation processes” or “opt outs” in the Agreements do not effectively 
allow OEMs to bid non-Broadcom solutions. In particular, Broadcom’s portrayal of 
these mechanisms overlooks a number of general and specific characteristics of such 
mechanisms, which significantly restrict OEMs’ freedom of action for the following 
reasons.353 

(274) In the first place, the “escalation processes” generally stipulate one or both of the 
following as a precondition before an OEM may avail itself of such a mechanism: (i) 
[…];354 and (ii) […].355 Such requirements drastically limit the events capable of 
triggering the application of an escalation process. 

(275) In the second place, the “escalation processes” or “opt outs” set up a series of 
procedural steps that must be complied with before sourcing from Broadcom’s 
competitors is possible and often stipulate a requirement to escalate to the level of very 
senior or specifically named individuals within Broadcom and the relevant OEM.356 
In this respect, given the need for customers to engage in these processes and the time 
that this is likely to require,357 they tend to discourage, rather than facilitate, switching 
and multi-sourcing.  

(276) In the third place, the actual wording of every “escalation process” contained in the 
Agreements implies that cooperation by Broadcom in the process is always required. 
This means that the “escalation processes” or “opt outs” do not effectively allow 
unilateral deviations358 by OEMs.359 It does not, therefore, follow from the mere 

                                                 
353 Broadcom’s specific submissions on “escalation processes” – which pertain to the [OEM A] CSA, the 

[OEM B] TPA and the [OEM D] MoU - are addressed, respectively, in sections (C.ii), (C.iii) and (C.v). 
354 This is true of the [OEM C] TPA (“Technology Partnership Agreement” entered into between Broadcom 

and [OEM C] on […] 2017, Doc ID 1489, Clause C.2(iii)) and the [OEM F] LoI (“Letter of Intent” 
entered into between Broadcom and [OEM F] on […] 2018, Doc ID 999, Exhibit A, Clause 1.a)). 

355 This is true of the [OEM C] TPA (“Technology Partnership Agreement” entered into between Broadcom 
and [OEM C] on […] 2017, Doc ID 1489, Clause C.2(iii)) insofar as, once a service provider has 
requested a non-Broadcom solution, one of the two circumstances in which it is permissible for [OEM C] 
to bid a non-Broadcom solution is where Broadcom is unable to satisfy the service provider’s request 
from a technological or volume perspective.  

356 See for example Agreement entered into between Broadcom and [OEM E] on […] 2017, included as 
Annex 004 to [OEM E]’s reply of […] to Article 18(3) Decision of […], second bullet point. 

357 In particular, by impeding competing chip suppliers’ ability jointly to develop products with OEMs prior 
to specific tenders until such time as Broadcom grants consent, Broadcom ensures that its competitors 
always remain one step behind. 

358 Broadcom’s mention of the Commission’s favourable assessment of customers’ “unilateral right to 
terminate” in Distrigas, in the same breath as the “opt-outs in the OEM partnerships,” is therefore 
inconsistent with the “escalation processes” as characterised in the Agreements (see Broadcom’s SO 
Response, Doc ID 1843-15, paragraph 137). 

359 The [OEM C] TPA requires active participation by Broadcom in the process (“Technology Partnership 
Agreement” entered into between Broadcom and [OEM C] on […] 2017, Doc ID 1489, Clause C.2(iii)). 
The [OEM E] SoC SPA names individuals, presumably one from each of [OEM E] and Broadcom, who 
must agree on any exception (Agreement entered into between Broadcom and [OEM E] on […] 2017, 
included as Annex 004 to [OEM E]’s reply of […] to Article 18(3) Decision of […], second bullet point). 
The [OEM F] LoI requires Broadcom to participate actively in the process (“Letter of Intent” entered 
into between Broadcom and [OEM F] on […] 2018, Doc ID 999, Exhibit A, Clause 1.a)). 
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inclusion of such a mechanism that the underlying obligation is materially affected – 
far less that the legal qualification of that (exclusivity or quasi-exclusivity) obligation 
should be altered. 

(277) In the fourth place, Broadcom has provided no evidence of the concrete functioning of 
the “escalation processes” and “opt outs”. Besides referring to statements provided 
by [OEM A] and [OEM D] in their submissions to the Commission following the 
issuance of the SO,360 Broadcom has not provided any substantiated examples of 
OEMs successfully requesting an exemption from the Agreements to ship a product 
incorporating a competing SoC. 

(278) Fourth, Broadcom’s claim that the Agreements simply concretise an already existing 
and entirely voluntary state of affairs is contradicted by evidence on the file, is at odds 
with other central Broadcom claims and is, ultimately, irrelevant.  

(279) In the first place, the evidence cited at recitals (364)(c) and (368) below demonstrates 
that Broadcom exerted pressure on certain OEMs in order to obtain their signature in 
the Agreements. In any event, the fact that other OEMs might have willingly entered 
into the Agreements is entirely consistent with the fact that they generally gain 
significant advantages compared to their rivals and share the benefits from 
Broadcom’s market power, at the expense of competitors and service providers. 

(280) In the second place, there is evidence in the file that the Agreements have led the OEMs 
to switch away from Broadcom’s competitors (see recitals (368) and (369) below). 

(281) In the third place, Broadcom’s claims that other suppliers were not able to meet the 
OEM partners’ technology and service needs are not supported by reliable evidence. 
Broadcom mainly refers to statements made by [OEM A], [OEM D] and [OEM E] in 
letters sent to the Commission following the adoption of the SO.361 As is demonstrated 
in recitals (397) to (402) below, these statements lack credibility. In addition, they are 
not corroborated by other submissions by OEMs (including [OEM D] and [OEM E]), 
which suggest that OEMs could switch chip suppliers rather than being required to 
stay with one and the same chip supplier in the long term.362  

(282) In the fourth place, even if Broadcom’s claims were correct (which is not the case), 
the fact that the Agreements crystallise the status quo is, if anything, an element 
confirming that they tend to preserve (and even strengthen) through contractual 

                                                 
360 See Doc ID 1846, page 1 and Doc ID 1792, pages 1 and 2. These statements are also unsubstantiated and 

lack credibility for the reasons explained in recitals (397) to (400). These statements are referred to in 
paragraphs 3(a) to 3(i) of Broadcom’s Response to the Letter of Facts, Doc ID 2154 and in Broadcom’s 
presentations given at the Oral Hearing, see plenary session presentation, Doc ID 2204, slides 12, 18, 28, 
30, 33, 58, and closed session presentation, Doc ID 2203, slides 4, 5, 6, 40, 48] 

361 See Doc IDs 1846, 1792 and 2057, respectively. 
362 [OEM D]’s reply of […] to question 27 of Article 18(2) request for information of […], page 9; [OEM 

E]’s reply of […] to question 27 of Article 18(2) request for information […], page 13; see also (i) [OEM 
B]’s observations on the SO, Doc ID 2005, page 2 - in which [OEM B] states that lifting the exclusivity 
would give [OEM B] more flexibility in sourcing its requirements. For the avoidance of doubt, the 
argument that service provider specifications constrain OEMs to use only Broadcom solutions is not 
sustainable in view of Cable Europe’s comments on the SO, Doc ID 2070, page 2 - in which Cable Europe 
states: (i) that its members consider it “important to have multiple chipset suppliers”; (ii) that one supplier 
has historically held a “two OEM, two SoC policy […] to mitigate risk” and that cases where there is only 
one suitable option are “exceptions”; (iii) that one member “has identified strategic, financial and 
operational risks to their dependency on one SOC provider”; and (iv) that another member “always seeks 
to maintain a diversity of supply of chipsets for both cable modems and set top boxes.” 
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arrangements Broadcom’s prima facie dominant positions in STB SoCs, fibre 
residential gateway SoCs and xDSL residential gateway SoCs.  

(283) In the fifth place, if Broadcom’s claims in this regard were true, which is not the case, 
this invalidates Broadcom’s attempt to present an objective justification for the the 
exclusivity-inducing provisions (see further section 8.5.2.3 below). 

(284) Fifth, Broadcom’s argument that the fact that certain Agreements are designated as 
“non-binding” and/or contain wording obliging “good faith” or the use of “best 
efforts” precludes the existence of exclusivity-inducing provisions in those 
Agreements is not properly substantiated, contradicted by evidence on the file and in 
any event legally irrelevant for the reasons below.  

(285) In the first place, Broadcom repeatedly363 cites one particular example in support of 
this assertion. Not only is this example of questionable validity364, it also relates to a 
clause that is not within the scope of this Decision.365  

(286) In the second place, as regards Broadcom’s reference to statements from [OEM A]366 
and [OEM D]367 in its Comments on the Letter of Facts, the Commission reiterates 
that these statements lack credibility (see recitals (397) to (402) below). 

(287) In the third place, more generally, the Agreements, and the circumstances in which 
Broadcom obtained OEMs’ assent to them, clearly create a de jure or de facto 
expectation of compliance, backed up by the prospect of negative consequences (see 
further the discussion of the language within the Agreements, the strong incentives 
contained within the Agreements and threatened reprisals for non-compliance with the 
Agreements at recitals (364)(c), (365) and (368) below). If that were not the case, it 
would be very difficult to explain why Broadcom would engage in lengthy 
negotiations368 with the OEMs to enter into agreements which have no practical effect. 

(288) In the fourth place, the OEMs confirmed that they generally comply with the terms of 
the Agreements (see recital (364)(a) below). 

(289) In the fifth place, it is legally irrelevant that the agreements are not legally binding or 
enforceable, given that at the very least they would still qualify as promises on behalf 
of Broadcom’s customers to source all or most of their requirements from Broadcom. 
Furthermore, to the extent that the exclusivity provisions contained in the Agreements 

                                                 
363 See, for example, Broadcom’s SO Response, Doc ID 1843-15, paragraphs 59, 150 and 157. In the SO 

Response, Broadcom also refers to this example in an attempt to support other arguments – see, for 
example, paragraph 27 (referring to the urgency of the Commission’s intervention in this case) and 
paragraphs 219, 247 and 268 (referring to the capability of Broadcom’s conduct to affect competition). 
See also Broadcom’s presentation during the plenary session of the Oral Hearing, Doc ID 2204, slide 19; 
and Broadcom’s presentation during the closed session of the Oral Hearing, Doc ID 2203, slide 37. 

364 Broadcom has not substantiated its claim that the breach of [OEM A]’s [50-60]% share requirement 
relative to cable residential gateway SoCs had no consequences. See further sections C.ii, C.v and C.vi 
below as regards the examples that Broadcom advances in paragraph 201 of its SO Response.  

365 This Decision does not pursue [OEM A]’s [50-60]% share commitment with respect to cable residential 
gateway SoCs, contained at Clause 5.2(a) of the [OEM A] CSA. See further section A.i above. 

366 Doc ID 1846, page 2. 
367 Doc ID 1792, page 1. 
368 See e-mail exchanges and mutual comments on various draft versions of the [OEM A] CSA in Doc IDs 

1381-4 to 1381-54. 
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may be considered as exclusivity rebates, it should be noted that exclusivity rebates do 
not require that purchasers are bound by a formal obligation in order to be abusive.369  

(290) Sixth, Broadcom’s claim that the lack of explicit stipulation as to the interrelation 
between contractual clauses within certain Agreements precludes the conclusion that 
there was cross-product conditionality is contradicted by evidence on the file and is at 
odds with other Broadcom claims. 

(291) In the first place, the Commission’s interpretation concerning cross-product 
conditionality is based on both the wording of the Agreements and the other elements 
mentioned below in recitals (292) to (294). Broadcom’s contrasting interpretation that 
there is no cross-product conditionality, however, is not based on any contractual 
wording included in the Agreements. 

(292) In the second place, in order to reach its conclusions on prima facie cross-product 
conditionality with regard to the clauses referred to in Sections B.i to B.v above, the 
Commission has taken account of: (i) the fact that certain Agreements contained 
explicit stipulations as to the interrelation between particular obligations in one 
product market and advantages provided in other product markets;370 (ii) the 
circumstances in which the Agreements were entered into;371 (iii) how the clauses were 
interpreted or were liable to be interpreted by OEMs;372 and (iv) the manner in which 
the Agreements were performed.373 These elements, taken together, point at the 
existence of cross-product conditionality in the instances specified by the Commission.  

(293) In the third place, the interpretation exercise carried out by the Commission is 
consistent with observations on Broadcom’s market behaviour which can be found in 
contemporaneous documents of other market players. For example: 

                                                 
369 See Case C-85/76, Hoffmann-La Roche v Commission, EU:C:1979:36, paragraphs 89 and 111. 
370 The Commission’s investigation had regard to the presence or absence of explicit stipulation as to the 

interrelation between clauses. See SO, paragraphs 160 and 168 (pertaining, respectively, to the absence 
of explicit stipulation as to the interrelation between particular clauses in the [OEM A] CSA and the 
[OEM B] TPA), and paragraphs 159, 174 and 180 (pertaining, respectively, to the presence of explicit 
stipulation as to the interrelation between particular clauses in the [OEM A] CSA, the [OEM C] TPA and 
the [OEM D] MoU). See further recitals (199) and (209) (pertaining, respectively, to the absence of 
explicit stipulation as to the interrelation between particular clauses in the [OEM A] CSA and the [OEM 
B] TPA) and recitals (198), (216), (224) and (230) (pertaining, respectively, to the presence of explicit 
stipulation as to the interrelation between particular clauses in the [OEM A] CSA, the [OEM C] TPA, the 
[OEM D] MoU and the [OEM E] SoC SPA) of the present Decision. 

371 The Commission’s investigation has had regard to general market dynamics, the contextualisations 
offered by Broadcom, and contemporaneous evidence of the nature of Broadcom’s interaction with OEMs 
at the time of signature. See: (i) section 5 of the SO (entitled “Market dynamics, customers and 
applications”), which is reflected in section 5 of the present Decision; (ii) paragraphs 24 to 29 of the SO, 
which are now reflected in section 6.1 of the present Decision, entitled “Introduction to Broadcom’s 
Agreements”; and (iii) recital (364)(c) below, which contains evidence that Broadcom exerted pressure 
on OEMs to enter into the Agreements. 

372 The Commission’s investigation has had regard to contractual constructions that were open to different 
interpretations, and has sought to clarify these (see, e.g.: (i) [OEM A]’s revised reply of […] to Article 
18(2) request for information of […]; (ii) [OEM A]’s reply of […] to Article 18(2) request for information 
of […][…]; (iii) [OEM B]’s reply of […] to question 3.5.a of Article 18(2) request for information of 
[…]; (iv) [OEM C]’s reply of […] to Article 18(2) Request for Information of […]; and (v) [OEM D]’s 
reply of […] to Article 18(2) request for information of […], page 2).  

373 The Commission’s investigation has had regard to whether or not OEMs complied with the Agreements 
(see recital (364)(b) below, and in particular footnote 466). 
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(a) In an internal presentation by Liberty Global of […], it is stated: “[…].374 
[…]”;375 

(b) In an internal email submitted by Intel, an Intel employee stated in April 2017: 
“It seems that pressure from Broadcom is getting harder and harder to push 
[OEM B] to use Broadcom’s Docsis solution. What we heard is that Broadcom 
is talking about price increase of some items which [OEM B] is buying from 
Broadcom if [OEM B] does not accept Broadcom’s proposal. [OEM B] is still 
buying big amount of video chips from Broadcom for legacy set top box and any 
price increase will put big financial impact on [OEM B]”;376 

(c) In an internal email submitted by Intel, an Intel employee stated in May 2018: 
“BRCM are exploiting their dominance in the STB market to push OEMs that 
have STB business to use their Docsis solution.”;377 and 

(d) In an internal presentation submitted by Intel, it is written that “BRCM [is] 
leveraging their ~200M$ biz (STB+GW) with [OEM D] to keep us out”.378 

(294) In the fourth place, Broadcom’s own position concerning the language included in the 
Agreements confirms the Commission’s interpretation. Notably: 
(a) Broadcom stressed on several occasions that the Agreements are not exemplars 

of technical drafting precision. If anything, the fact that the language of the 
Agreements is “a little vague”379 only leaves more room for Broadcom to 
interpret the clauses in an expansive way so as to enable it to leverage its position 
across product markets. 

(b) Broadcom has also made a number of statements confirming that it perceives 
there to be a general relationship of conditionality spanning all the obligations 
and advantages contained within the Agreements, including: (i) a statement that 
[…]380; and (ii) “As [the [OEM B] CEO] just said, I think quite eloquently, he 
understands that, as a businessman, you cannot just say, ‘no longer count one 
commitment’, and expect the bargain to remain the same otherwise.”381 

(C.ii.) Broadcom’s claims on the [OEM A] CSA 
(295) With regard to the [OEM A] CSA, Broadcom claims the following: 

(a) The [OEM A] CSA does not contain exclusivity or quasi-exclusivity obligations 
because there is no conditionality between obligations and non-price advantages 

                                                 
374 In view of the markets in which Liberty Global is active, the Commission understands that: (i) […]; and 

(ii) […]. 
375 “BCM Negotiation Position Paper”, internal Liberty Global presentation, Doc ID 1205-11. 
376 Intel internal e-mail of 25 April 2017 from […] to […], Doc ID 1538. 
377 Intel internal e-mail of 25 April 2017 from […], Doc ID 1094-7. 
378 Intel internal presentation of September 2017 titled “[OEM D] Account Overview”, Doc ID 1537, page 

8. In another presentation Intel referred to [OEM D] as having “quasi-exclusivity” with Broadcom, 
bidding Intel-based designs only when pressed to do so by a service provider, see Intel internal 
presentation of 4 June 2018 titled “CHD Design Win Status”, Doc ID 1536, page 8. 

379 Oral statement of Broadcom during the Oral Hearing, Doc ID 2130-4, minute 46:34 to 46:38 of the 
recording. 

380 Oral statement of Broadcom during the Oral Hearing, Doc ID 2130-2, minute 1:28:28 to 1:28:42 of the 
recording. 

381 Oral statement of Broadcom during the Oral Hearing, Doc ID 2130-2, minute 1:38:20 to 1:38:43 of the 
recording. 
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within the [OEM A] CSA.382 Specifically, the fact that […] contained in the 
[OEM A] CSA without consequences precludes a finding of exclusivity.383 In 
addition, under Clauses 5.2(d), 5.2(e) and 4.6 of the [OEM A] CSA, [OEM A] 
has “the right to opt out” the Agreement.384 Finally, [OEM A]’s statements 
submitted during the proceedings preclude a finding of exclusivity;385 and 

(b) The [OEM A] CSA does not contain leveraging restrictions386 because the 
purchasing obligations within the [OEM A] CSA “apply separately to each 
product”. [OEM A] specifically states that the preferential pricing in Clause 6 
of the [OEM A] CSA is not conditional upon compliance with the share 
requirements in Clause 5.2.387 Furthermore, the examples of “[…]”, which was 
“designed by [OEM A]” and “uses Qualcomm Wi-Fi”,388 and “[OEM A] + Intel 
+ […]”389 – which is cited among other examples of OEMs using a competing 
chip “together with a Broadcom solution” show that there are no leveraging 
restrictions.  

(296) Broadcom’s arguments do not invalidate the Commission’s findings with regard to the 
[OEM A] CSA. 

(297) First, Broadcom’s claim that the [OEM A] CSA does not contain exclusivity and quasi-
exclusivity obligations is unfounded for the following reasons. 

(298) In the first place, the Commission has decided not to pursue interim measures with 
regard to the requirement for [OEM A] to source [50-60]% of its cable gateway SoC 
requirements from Broadcom. As such, Broadcom’s arguments related to whether this 
clause was applied and on whether Broadcom has decided to punish [OEM A] for 
alleged lack of compliance are irrelevant. As this is the only example of non-
compliance used by Broadcom to support its argument that the [OEM A] CSA does 
not contain exclusivity or quasi-exclusivity obligations, it does not invalidate the 
Commission’s conclusions with respect to the clauses identified in section A.i above. 
In any event, it follows from the case-law that allowing a certain flexibility in relation 
to the observance of targets does not diminish the foreclosure caused by an exclusivity-
inducing provision.390 

(299) In the second place, Broadcom’s claim that [OEM A] has “the right to opt out” under 
Clauses 5.2(d), 5.2(e) and 4.6 of the [OEM A] CSA is without merit due to the 
following reasons: 
(a) As regards Clause 4.6, Broadcom’s argument and [OEM A]’s own RFI response 

referred to by Broadcom are both based on a previous iteration of the [OEM A] 
CSA, which contained the following sentence: “If after the escalation 
discussions, [OEM A] concludes it will bid non-Broadcom, [OEM A] will lose 
[…].” The Commission notes in this regard that: 

                                                 
382 Broadcom’s SO Response, Doc ID 1843-15, section 4.2(e)(i)(A). 
383 Broadcom’s SO Response, Doc ID 1843-15, paragraph 157. 
384 Broadcom’s SO Response, Doc ID 1843-15, paragraph 158. 
385 Doc ID 1846, page 2. 
386 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 194 and 201. 
387 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 14 and 194. 
388 Broadcom’s SO Response, Doc ID 1843-15, paragraph 201. 
389 Broadcom’s presentation during the open session of the Oral Hearing, Doc ID 2204, page 57. 
390 See, to that effect, Case T-155/06 Tomra v Commission, EU:T:2010:370, paragraph 299. 
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(1) [OEM A] interpreted the sentence at stake as implying that [OEM A] 
[…].391 This interpretation is consistent with the Commission’s 
conclusions with regard to the existence of leveraging restrictions, and in 
particular that the consequences of a breach with regard to one specific 
product can extend to “other Broadcom products”, at least as far as those 
products are sourced for one single service provider. Even under [OEM 
A]’s RFI interpretation of the previous iteration of the [OEM A] CSA, 
therefore, the consequences for a breach of the exclusivity obligation may 
be very far-reaching, particularly when tenders launched by large service 
providers are at stake; 

(2) The sentence quoted in sub-recital (a) above was deleted by Broadcom in 
the negotiations leading to the current [OEM A] CSA.392 As such, the 
[OEM A] CSA that is in force at the time of adoption of this Decision does 
not contain any specific limitation as to the consequences for a breach of 
the exclusivity obligation; and 

(3) The absence of such specific limitation leaves more room for Broadcom 
to punish [OEM A] for non-compliance with its obligations with retaliation 
extending beyond one single service provider. 

(4) Retaliation by Broadcom beyond one single service provider for non-
compliance with [OEM A]’s obligations is all the more likely considering 
that Clause 4.6 still features the formulation, “The Parties acknowledge 
that during the Term, compliance to this differentiated pricing will be 
subject to [OEM A] bidding only Broadcom Products to Service 
Providers.”393 

(b) As regards Clause 5.2(e), Broadcom’s claim is disingenuous. This clause does 
not contain any “opt-out” – rather an obligation on [OEM A] to try to grow 
“silicon”394 share to Broadcom’s favour; and 

(c) As regards, Clause 5.2(d), this clause only applies to WiFi chipsets (which are 
not within the scope of this Decision) and cannot be used to infer the existence 
of any “opt-out” with regard to SoCs. 

(300) In the third place, the credibility of the statements by [OEM A] upon which Broadcom 
places considerable emphasis is questionable for the reasons outlined in recitals (397) 
to (402) below. 

(301) Second, Broadcom’s claim that the [OEM A] CSA does not contain leveraging 
restrictions is unfounded due to the following reasons. 

(302) In the first place, as already stated in recitals (291) to (294) above, Broadcom’s 
arguments concerning the lack of conditionality of the pricing concessions in the 
[OEM A] CSA on the exclusivity obligations therein contained are unconvincing. 

                                                 
391 [OEM A]’s reply of […] to Article 18(3) Decision dated […], page 4. 
392 See red line of draft [OEM A] CSA, Doc ID 1381-22. 
393 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 

[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […], Clause 4.6 

394 [OEM A] confirmed that “[OEM A] has interpreted the reference to "silicon" in the CSA as referring to 
SOCs only” (see [OEM A]’s reply of […] to question 1 of Article 18(2) request for information of […], 
page 1.  
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Clause 5.2 of the [OEM A] CSA, which outlines the exclusive purchasing obligations 
for [OEM A], stipulates explicitly that those provisions are “consistent with the 
provisions in Section 4”. This is in itself a strong indication of conditionality between 
section 5.2 and section 4. As confirmed by [OEM A],395 Clause 6 (which is entitled 
“pricing”) must effectively be seen as linked to Clause 4 (which is entitled 
“differentiated pricing”), also in view of the fact that Clause 4 does not in itself contain 
any indication on what the “differentiated pricing” would be. Hence, a systematic 
reading of the [OEM A] CSA confirms the existence of conditionality between the 
pricing conditions in Clause 6 and the exclusivity obligations in Clause 5.2 (which 
relate to STB SoCs, xDSL residential gateway SoCs and fibre residential gateway 
SoCs; and therefore amount to cross leveraging of Broadcom’s prima facie dominance 
across all of these markets – see further section 8.5.2.1.B.i) above). It is also worth 
noting that the final sentence of former Clause 4.6 as quoted in recital (299)(a) above 
cannot be found in the current version of the [OEM A] CSA. Thus, the [OEM A] CSA 
does not contain any clause limiting the loss of pricing benefits only to individual 
customers (which was already broad insofar as it entailed potential multi-product 
consequences). 

(303) In the second place, the […] example that Broadcom cites lacks validity insofar as it 
only relates to WiFi chips, which are outside of the scope of this Decision. 

(304) In the third place, the […] example lacks validity insofar as: (i) it lacks basic detail 
permitting its verification – it is, for example, undated such that it could pertain to a 
timeframe outside of the [OEM A] CSA’s application; and (ii) is likely to refer to cable 
gateways, for which the [OEM A] CSA only includes a [50-60]% share requirement, 
which is outside the scope of this Decision. 

(C.iii.) Broadcom’s claims on the [OEM B] TPA  
(305) With regard to the [OEM B] TPA, Broadcom claims the following: 

(a) First, the [OEM B] TPA does not contain exclusivity or quasi-exclusivity 
obligations.396 [OEM B]’s commitments under the [OEM B] TPA are limited to 
demonstrating and promoting Broadcom based solutions to service providers.397 
In addition, there is no conditionality between obligations and non-price 
advantages within the [OEM B] TPA.398 Finally, [OEM B] is “free to supply 
[non-Broadcom products] subject to the escalation process in section D.1,”. 
Specifically, Broadcom characterises this as an “opt-out that enables [OEM B] 
to offer competing solutions”399 

(b) Second, that the [OEM B] TPA does not contain leveraging restrictions insofar 
as “If an Operator wishes to “mix-and- match” and use, for instance, a Broadcom 
SoC but a third-party Wi-Fi chip in its STBs, Broadcom continues to support 
[OEM B] for the SoC portion of the STB opportunity.”400  

                                                 
395 [OEM A]’s reply of […] to Article 18(3) Decision dated […], page 4. 
396 Broadcom’s SO Response, Doc ID 1843-15, section 4.2(e)(i)(D). 
397 Broadcom’s SO Response, Doc ID 1843-15, paragraph 173. 
398 Broadcom’s SO Response, Doc ID 1843-15, paragraph 174. 
399 Broadcom’s SO Response, Doc ID 1843-15, paragraph 174. 
400 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 198. 
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(306) The Commission’s conclusions as regards the legal qualification of the [OEM B] TPA 
are not affected by Broadcom’s claims. 

(307) First, Broadcom’s claim that the [OEM B] TPA does not contain exclusivity or quasi-
exclusivity obligations is unfounded for the following reasons. 

(308) In the first place, [OEM B] stated: “[t]he obligations [in the [OEM B] TPA] do not 
strictly speaking require [OEM B] to source products only or primarily from 
Broadcom” [emphasis added].401 While it is true that strictly speaking [OEM B] is not 
contractually required to source only from Broadcom, [OEM B]’s obligation to 
“promote/propose/submit only Broadcom-based solutions” has equivalent effects to a 
promise to obtain SoCs exclusively from Broadcom – especially in tender-driven 
markets such as those for STBs and residential gateways (see recitals (26) and (27) 
above).  

(309) In the second place, Broadcom’s claim that there is no conditionality between 
obligations and non-price advantages in the [OEM B] TPA is unfounded for the 
reasons below: 
(a) Pursuant to Clause B of the [OEM B] TPA, Broadcom can terminate the [OEM 

B] TPA in case of “material breach” of its terms on the side of [OEM B]. This 
means that Broadcom has effectively the possibility of withdrawing the 
favourable terms in the [OEM B] TPA in case [OEM B] were not to comply with 
the exclusivity obligations therein contained (see recitals (208) and (209) above); 

(b) [OEM B] has made numerous statements confirming that it perceives there to be 
a general relationship of conditionality spanning all the obligations and 
advantages contained within the [OEM B] TPA, such as: (i) “Should Broadcom 
consider that with the loss of exclusivity, it cannot uphold its commitments under 
the current agreements, that is […], it would take time to renegotiate a new 
agreement with properly balanced parameters […]”;402 and (ii) “A business 
relationship is always a give and take. If one element in a commercial 
arrangement falls, the counterpart may also fall […]”;403  

(c) Broadcom has also made a number of statements confirming that it perceives 
there to be a general relationship of conditionality spanning all the obligations 
and advantages contained within the [OEM B] TPA, including: (i) […]404; and 
(ii) […];405 and 

(d) More in general, Broadcom stated in its Response to the SO that “Broadcom […] 
for its OEM partners, […] with its partners […], and […], among other things. 
[…] agreement reflects a careful balancing of Broadcom’s and the OEM’s needs. 
Adopting the SO’s proposed interim measures would force Broadcom to 

                                                 
401 [OEM B]’s reply of […] to question 7 of Article 18(3) Decision of […], page 4. 
402 [OEM B]’s Interested Third Party Submission of 5 August 2019, Doc ID 2005, page 2. 
403 Oral statement of [OEM B] during the Oral Hearing, Doc ID 2130-2, minute 1:32:11 to 1:32:21 of the 

recording. 
404 Oral statement of Broadcom during the Oral Hearing, Doc ID 2130-2, minute 1:28:28 to 1:28:42 of the 

recording. 
405 Oral statement of Broadcom during the Oral Hearing, Doc ID 2130-2, minute 1:38:20 to 1:38:43 of the 

recording. 
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renegotiate these agreements and likely would bring prior inefficiencies back 
[…].”406 

(310) In the third place, as regards the “escalation process” contained within section D.1 of 
the [OEM B] TPA, Broadcom’s characterisation of this as an “opt-out” leaving [OEM 
B] “free to supply [non-Broadcom products]” does not square with reality. In 
particular, such clause explicitly stipulates that Broadcom’s approval would be 
necessary for any exception requested by [OEM B]. In addition, the “escalation 
process” specifically requires the participation of […] in both Broadcom and [OEM 
B], which further decreases the likelihood that [OEM B] would be able to avail itself 
of this mechanism successfully.407 

(311) Second, as to (305)(b) above, Broadcom’s claim that the [OEM B] TPA does not 
contain leveraging restrictions is unfounded for the same reasons described at recital 
(309) above. The Commission’s finding that [OEM B]’s obligations to 
“promote/propose/submit only Broadcom-based solutions” for STB SoCs - products 
in which Broadcom is prima facie dominant - amount to exclusivity or quasi-
exclusivity (see section 8.5.2.1.A.ii above) remain well-founded for the reasons 
explained in recital (308) above. It necessarily follows that same obligation in relation 
to cable residential gateway SoCs - products in which Broadcom is not prima facie 
dominant - amounts to leveraging (see section 8.5.2.1.B.ii above). 

(C.iv.) Broadcom’s claims on the [OEM C] TPA 
(312) With regard to the [OEM C] TPA, Broadcom claims that the [OEM C] TPA does not 

contain exclusivity or quasi-exclusivity obligations.408 First, the exclusion of China 
from the geographic scope of the [OEM C] TPA precludes this finding.409 Second, 
Broadcom applied lower prices than those stipulated in the [OEM C] TPA, and [OEM 
C] did not comply with its obligations under the TPA “in several cases”.410  

(313) The Commission’s conclusions as regards the legal qualification of the [OEM C] TPA 
are not affected by Broadcom’s claims to the contrary for the following reasons. 

(314) First, as to recital (312) above, the exclusion of China from the geographic scope of 
the [OEM C] TPA does not affect the Commission’s conclusions that it contains 
exclusivity and quasi-exclusivity arrangements. This is because the [OEM C] TPA still 
conditions the benefits listed at recitals (216) and (217) above upon [OEM C] sourcing 
a specific share of its requirements from Broadcom. Such condition is therefore 
capable of affecting [OEM C]’s freedom to source its requirements of SoCs for all 
geographic regions but China, insofar as it induces [OEM C] to source at least [80-
90]% of its SoC requirements for that geographic area (which includes the EEA) from 
Broadcom.411 

(315) Second, as to recital (312) above, Broadcom has not provided any evidence in support 
of its claim that Broadcom applied lower prices than those stipulated in the [OEM C] 

                                                 
406 Broadcom’s SO Response, Doc ID 1843-15, paragraph 31. 
407 [OEM B] TPA, Doc ID 573, Clause D.1. 
408 Broadcom’s SO Response, Doc ID 1843-15, section 4.2(e)(i)(E). 
409 Broadcom’s SO Response, Doc ID 1843-15, paragraph 182. 
410 Broadcom’s SO Response, Doc ID 1843-15, paragraph 181. 
411 See, to that effect, Case T-286/09 Intel v Commission, EU:T:2014:547, paragraphs 129-134, annulled but 

not on this point. 
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TPA, and that [OEM C] did not comply with its obligations under the TPA “in several 
cases.” 

(C.v.) Broadcom’s claims on the [OEM D] MoU 
(316) With regard to the [OEM D] MoU, Broadcom claims the following: 

(a) The [OEM D] MoU does not entail exclusivity or quasi-exclusivity 
obligations412 because there is no conditionality between obligations and bid 
support advantages within the [OEM D] MoU.413 [OEM D]’s RFI response414 
and a July 2019 [OEM D] submission415 support this position. Furthermore, the 
“escalation process” in the [OEM D] MoU is straightforward, easy to use and 
systematically results in approval by Broadcom of [OEM D]’s use of competing 
solutions. Specifically, Broadcom states that “[…]”416  

(b) The [OEM D] MoU does not contain leveraging restrictions417 as ”the pricing 
benefits in the Sagecmcom MoU are not leveraged across product 
categories”.418 The following examples419 – cited from among a list of other 
examples of OEMs using a competing chip “together with a Broadcom solution” 
– confirm Broadcom’s claim: (i) “[…] designed by [OEM D] uses Quantenna 
Wi-Fi and Broadcom 10G PON SoC”; (ii) “[…] designed by [OEM D] uses 
Quantenna Wi-Fi and Broadcom fibre SoC”; and (iii) “[…] gateway designed 
by [OEM D] uses Quantenna Wi-Fi.”  

(317) The Commission’s conclusions as regards the legal qualification of the [OEM D] MoU 
are not affected by Broadcom’s claims. 

(318) First, Broadcom’s claim that the [OEM D] MoU does not contain exclusivity or quasi-
exclusivity obligations is unfounded for the reasons below. 

(319) In the first place, pursuant to Clause 8 of the [OEM D] MoU, Broadcom can terminate 
the [OEM D] MoU in case of “material breach” of its terms on the side of [OEM D]. 
This means that Broadcom has effectively the possibility of terminating the [OEM D] 
MoU in case [OEM D] were not to comply with the exclusivity obligations therein 
contained (see recital (222) above).420 

(320) In the second place, the credibility of [OEM D]’s statements in its letter of 19 July 
2019 upon which Broadcom places considerable emphasis are questionable for the 
reasons outlined in recitals (397) to (402) below. As regards the statements from the 
[OEM D] RFI: (i) the passage pertaining to WiFi chipsets is irrelevant as these 
products are outside the scope of this Decision; (ii) the passage pertaining to cable 
residential gateway SoCs does not state that Broadcom is the only viable option for 
[OEM D]; (iii) as regards the passages not pertaining to cable residential gateway SoCs 
and WiFi chipsets, to the extent that these emphasise Broadcom’s supposedly unique 
ability to satisfy service provider demand for STB SoC, xDSL residential gateway 

                                                 
412 Broadcom’s SO Response, Doc ID 1843-15, section 4.2(e)(i)(B). 
413 Broadcom’s SO Response, Doc ID 1843-15, paragraph 161. 
414 Doc ID 734, pages 9 and 10, cited at Broadcom’s SO Response, Doc ID 1843-15, paragraph 162. 
415 Doc ID 1792. 
416 Broadcom’s SO Response, Doc ID 1843-15, paragraph 161. 
417 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 195 and 201. 
418 Broadcom’s SO Response, Doc ID 1843-15, paragraph 195. 
419 Broadcom’s SO Response, Doc ID 1843-15, paragraph 201. 
420 “Non-Binding Memorandum of Understanding” entered into between Broadcom and [OEM D] on […] 

2017, Doc ID 317, Clause 8. 
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SoCs and fibre residential gateway SoCs, the Commission does not accept that 
characterisation (see further recital (281) above).  

(321) In the third place, Broadcom’s characterisation of the “escalation process” within the 
[OEM D] MoU as straightforward, easy to use and systematically resulting in approval 
by Broadcom of [OEM D]’s use of competing solutions is not credible. In particular, 
such process explicitly stipulates that Broadcom would need to agree that it does not 
have in its portfolio a product that meets the needs of the service provider. In addition, 
it involves multiple layers of escalation up to very senior (specifically named) 
individuals and includes a requirement for [OEM D] to provide […]. The fact that 
Broadcom has not submitted any evidence concerning the effective use of this 
escalation process confirms these findings. 

(322) Second, Broadcom’s claim that the [OEM D] MoU does not contain leveraging 
restrictions is unfounded. 

(323) In the first place, the Commission’s finding that [OEM D]’s obligation to “promote 
and use Broadcom solutions exclusively” and to “solely promote and demonstrate 
Broadcom based products” with respect to STB SoCs, xDSL residential gateway SoCs 
and fibre residential gateway SoCs - all products in which Broadcom is prima facie 
dominant - as well as with respect to cable residential gateways - products in which 
Broadcom is not prima facie dominant - amounts to exclusivity or quasi-exclusivity 
(see section 8.5.2.1.A.iv above) remains well founded for the reasons set out in recitals 
(319) to (321) above. It follows that this amounts to cross-leveraging of Broadcom’s 
prima facie dominance across STB SoCs, xDSL residential gateway SoCs and fibre 
residential gateway SoCs; and leveraging of Broadcom’s prima facie dominance in 
those markets into cable residential gateway SoCs (see further section 8.5.2.1.B.iii 
above). 

(324) In the second place, the examples that Broadcom cites lack validity insofar as they 
only relate to non-Broadcom WiFi chips, in respect of which the Commission does not 
pursue interim measures in this Decision. 

(C.vi.) Broadcom’s claims on the [OEM E] SoC SPA 
(325) With regard to the [OEM E] SoC SPA, Broadcom claims the following: 

(a) The [OEM E] SoC SPA does not entail exclusivity or quasi-exclusivity 
obligations421 as the exclusion of China from the geographic scope of the [OEM 
E] SoC SPA precludes this finding.422 In addition, an “escalation process” in 
the [OEM E] SoC SPA allows [OEM E] to bid non-Broadcom solutions.423 
There is also no conditionality between obligations and non-price advantages 
within the [OEM E] SoC SPA.424 Broadcom places emphasis425 on a statement 
in a [OEM E] RFI response426 that […]; and 

                                                 
421 Broadcom’s SO Response, Doc ID 1843-15, section 4.2(e)(i)(C). 
422 Broadcom’s SO Response, Doc ID 1843-15, paragraph 168. 
423 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 169 and 170. 
424 Broadcom’s SO Response, Doc ID 1843-15, paragraph 169. 
425 Broadcom’s SO Response, Doc ID 1843-15, paragraph 169. 
426 [OEM E]’s revised reply of […] to question 5 of the Article 18(3) Decision of […], page 2. 
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(b) The [OEM E] SoC SPA does not contain leveraging restrictions427 as “the bid 
support benefits under the contracts are not conditional on [OEM E] meeting 
each product requirement”.428 The following examples – cited from among a 
list of among other examples of OEMs using a competing chip “together with a 
Broadcom solution” – confirm Broadcom’s position: (i) “[…] Gateway 
designed by [OEM E] uses Quantenna Wi-Fi”; (ii) “[…] designed by [OEM E] 
uses Quantenna Wi-Fi and Broadcom VDSL SoC.”429 

(326) The Commission’s conclusions as regards the legal qualification of the [OEM E] SoC 
SPA are not affected by Broadcom’s claims. 

(327) First, Broadcom’s claim that the [OEM E] SoC SPA does not contain exclusivity and 
quasi-exclusivity obligations is unfounded for the following reasons. 

(328) In the first place, the exclusion of China from the general obligation for [OEM E] to 
source [80-90]% of its overall requirements from Broadcom only appears to refer to 
such general obligation and not to the narrower and more detailed (quasi-)exclusivity 
obligations for each product market.430 In any event, independently of the question of 
whether the exclusion of China applies to each specific share requirement, an 
exclusivity obligation that applies to a particular segment of customer demand remains 
a (quasi-)exclusivity obligation431 (see further recital (182) above). 

(329) In the second place, as regards the “escalation process” in the [OEM E] SoC SPA, the 
Commission assumes that Broadcom’s claim refers to the statement within the [OEM 
E] SoC SPA that “[OEM E] will only bid Broadcom solutions effective immediately 
on CA and OTT STB SoCs unless exception process […].”432 Such clause explicitly 
stipulates that Broadcom would need to agree to any exception requested by [OEM E], 
thereby effectively giving Broadcom a veto over [OEM E]’s ability to bid non-
Broadcom solutions. In addition, the product scope of this process is limited to STB 
SoCs. Hence, there is no contractual basis for concluding that an “escalation process” 
exists for the other products within the scope of this Decision that are covered by the 
[OEM E] SoC SPA, namely cable residential gateway SoCs, fibre residential gateway 
SoCs and xDSL residential gateway SoCs. Finally, the stipulation of specific, named 
individuals whose agreement must be obtained tends to reduce further the likelihood 
that [OEM E] would be able to avail itself successfully of this mechanism. 

(330) In the third place, Broadcom’s claim that there is no conditionality between obligations 
and non-price advantages within the [OEM E] SoC SPA is unfounded in light of the 
elements outlined in recitals (291) to (294) above. In addition, specific clauses are 

                                                 
427 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 197 and 201. See also Broadcom’s SO Response, 

Doc ID 1843-15, paragraph 169. 
428 Broadcom’s SO Response, Doc ID 1843-15, paragraph 197. 
429 Broadcom’s SO Response, Doc ID 1843-15, paragraph 201. 
430 The [OEM E] SoC SPA takes the form of a bullet point list. The exclusion of China from the “Overall 

Guaranteed Broadcom minimum market share” features in a bullet, of which the product-specific 
guaranteed minimum market share commitments are sub-bullets. The basis for concluding that the 
exclusion of China does not apply to the individual sub-bullets setting-out product-specific share 
requirements flows from the fact that the exclusion of China is not specifically repeated in them. 

431 See, to that effect, Case T-286/09 Intel v Commission, EU:T:2014:547, paragraphs 129-134, annulled but 
not on this point. 

432 Agreement entered into between Broadcom and [OEM E] on […] 2017, included as Annex 004 to [OEM 
E]’s reply of […] to Article 18(3) Decision of […], second bullet point. 
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included in the contract which confirm the existence of conditionality, even between 
different products.433 

(331) In the fourth place, as regards the statement by [OEM E] in an RFI reply, the 
Commission notes that such statement confirms that the pricing concessions included 
in the [OEM E] SoC SPA are conditional upon [OEM E] sourcing all or most of its 
SoC requirements from Broadcom. As regards the non-pricing concessions included 
in the [OEM E] SoC SPA, the Commission notes that the [OEM E] SoC SPA includes 
provisions that explicitly allow Broadcom to terminate the whole agreement in the case 
where [OEM E] were not to comply with certain specific provisions. Given that the 
[OEM E] SoC SPA contains such provisions, which appear to be legally binding and 
whose consequences are far more significant than the loss of certain specific non-price 
advantages (see recital (231) above), the Commission considers it likely that 
Broadcom could at the very least refrain from granting certain non-price advantages 
listed in the [OEM E] SoC SPA if [OEM E] were not to fulfil the exclusivity 
obligations as outlined in the [OEM E] SoC SPA. 

(332) In the fifth place, in light of the widely-framed termination events stipulated in the 
overarching agreement to which the [OEM E] SoC SPA is a supplement,434 Broadcom 
could foreseeably terminate the overarching agreement - thereby depriving [OEM E] 
of these advantages, in the event of [OEM E]’s non-compliance with the commitments 
stipulated in the [OEM E] SoC SPA (see recital (231) above).  

(333) Second, Broadcom’s claim that the [OEM E] SoC SPA does not contain leveraging 
restrictions is unfounded. 

(334) In the first place, Broadcom’s claim that “The bid support benefits under the contracts 
are not conditional on [OEM E] meeting each product requirement” is not credible as 
it is not supported by any wording included in the [OEM E] SoC SPA. On the contrary, 
there is an explicit contractual basis for dismissing Broadcom’s claim, given that 
the“escalation process” in the [OEM E] SoC SPA is product-specific (see further the 
discussion of the product-specific nature of this “escalation process” in recital (329) 
above), but is immediately followed by the stipulation that“If this condition is not met, 
Broadcom can reverse the other agreed terms in the agreement.”435 

(335) In the second place, in light of the widely-framed termination events stipulated in the 
overarching agreement to which the [OEM E] SoC SPA is a supplement,436 Broadcom 
could foreseeably terminate the overarching agreement - thereby depriving [OEM E] 

                                                 
433 In particular: (i) the consequences for failing to respect the “escalation process” (see recital (329) above) 

are the following - “If this condition is not met, Broadcom can reverse the other agreed terms in the 
agreement” [emphasis added]; and (ii) If [OEM E] fails to meet the [80-90]% purchase requirement for 
xDSL and fibre residential gateway SoCs by a margin of […]% (i.e. if it fails to purchase [70-80]% of its 
requirements from Broadcom), Broadcom “reserves right to cancel agreement”, see Agreement entered 
into between Broadcom and [OEM E] on […] 2017, included as Annex 004 to [OEM E]’s reply of […] 
to Article 18(3) Decision of […], second bullet point. 

434 “Preferred Supplier Framework Purchase Agreement” entered into between Broadcom and […] on […] 
2009, Doc ID 1068-16. See further [OEM E]’s reply of […] to question 3(a) of Article 18(2) request for 
information of […], page 2. 

435 Agreement entered into between Broadcom and [OEM E] on […] 2017, included as Annex 004 to [OEM 
E]’s reply of […] to Article 18(3) Decision of […], second bullet point. 

436 “Preferred Supplier Framework Purchase Agreement” entered into between Broadcom and […] on […] 
2009, […]. See further [OEM E]’s reply of […] to question 3(a) of Article 18(2) request for information 
of […], page 2. 
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of these advantages, in the event of [OEM E]’s non-compliance with the commitments 
stipulated in the [OEM E] SoC SPA (see recital (231) above).  

(336) In the third place, the examples that Broadcom cites lack validity insofar as they only 
relate to non-Broadcom WiFi chips, in respect of which the Commission does not 
pursue interim measures in this Decision. 

(C.vii.) Broadcom’s claims on the [OEM F] LoI 
(337) With regard to the [OEM F] LoI, Broadcom claims the following: 

(a) The [OEM F] LoI does not contain exclusivity or quasi-exclusivity obligations. 
In particular,”The limited footprint of the LoI within the geographic markets 
defined in the SO” precludes this finding;437 and 

(b) The [OEM F] LoI does not contain leveraging restrictions. In particular, the 
absence of an explicit stipulation as to the precise consequences of breaching an 
obligation under the [OEM F] LoI precludes this finding. Specifically, 
Broadcom asserts that “it is apparent that each obligation in the LoI is product 
specific.”438 

(338) The Commission’s conclusions as regards the legal qualification of the [OEM F] LoI 
are not affected by Broadcom’s claims to the contrary. 

(339) First, Broadcom’s claim that the [OEM F] LoI does not contain exclusivity and quasi-
exclusivity obligations is unfounded. Broadcom’s claim that, geographically speaking, 
the [OEM F] LoI has a “limited footprint” is not in line with the wording of the 
agreement. The geographic scope of the [OEM F] LoI comprises markets accounting 
for close to 1.5 billion people – that is, close to 20% of global population. It explicitly 
covers:439 (i) “North America”;440 (ii) Mexico; (iii) the entirety of the European 
Union; (iv) the non-EU countries that are Contracting Parties to the EEA 
Agreement;441 (v) Switzerland; (vi) Russia; (vii) Turkey; (viii) Japan; (ix) Singapore; 
(x) Australia; (xi) New Zealand; (xii) the United Arab Emirates; and (xiii) Saudi 
Arabia.442  

(340) Second, as to (337)(b) above, Broadcom’s claim that the [OEM F] LoI does not contain 
leveraging restrictions is unfounded. In particular, Broadcom’s assertion that “it is 
apparent that each obligation in the LoI is product specific” is not credible. In 
particular, the fact that the parties to the [OEM F] LoI are explicitly entitled to 
terminate the [OEM F] LoI with or without cause at any time443 means Broadcom 
could terminate it, thereby interrupting supplies, deteriorating technical assistance or 

                                                 
437 Broadcom’s SO Response, Doc ID 1843-15, paragraph 185. 
438 Broadcom’s SO Response, Doc ID 1843-15, paragraph 200. 
439 “Letter of Intent” entered into between Broadcom and [OEM F] on […] 2018, Doc ID 999, Exhibit A, 

page 3. 
440 The Commission understands “North America” to refer to the USA and Canada. 
441 Given that “all the member countries of the European Union” is explicitly stipulated, the Commission 

understands “Nordic countries” to refer to non-EU Nordic countries that are Contracting Parties to the 
EEA Agreement (Iceland and Norway). The only possible exclusion from this list item, therefore, would 
be Liechtenstein - the population of which is only approximately 40,000. The Commission however 
considers it implausible that the parties to the Agreement intended to exclude Liechtenstein from the 
scope of the [OEM F] LoI. 

442 See also recitals (182) and (314) above. 
443 “Letter of Intent” entered into between Broadcom and [OEM F] on […] 2018, Doc ID 999, Exhibit A, 

page 3. 
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increasing prices, should [OEM F] fail to comply with an obligation relative to an 
individual product market. 

(D.) Conclusions on Broadcom’s exclusivity-inducing provisions 
(341) For the reasons outlined in the above, the Commission concludes that the Agreements 

contain prima facie exclusivity-inducing provisions, in the form of: (i) exclusivity and 
quasi-exclusivity arrangements; and (ii) leveraging restrictions. 

8.5.2.2. Capability to affect competition 
(A.) Broadcom’s submission with regard to the applicable test for finding a prima facie 

infringement of Article 102 TFEU 
(342) In its SO Response, Broadcom submits that the Commission’s approach for finding a 

prima facie infringement of Article 102 TFEU in this case sets an inappropriately low 
threshold for imposing interim measures and is not consistent with the inherently 
exceptional nature of the power to adopt interim measures.444 Broadcom claims that 
the SO contained no assessment of the actual capacity of the Agreements to foreclose 
as-efficient competitors, thereby ignoring the Intel445 judgment.446 Broadcom submits 
that, for the purposes of this case, the applicable test ought to be the one established 
by the Court of Justice in Intel, suggesting the Commission should have carried out a 
price-cost as-efficient competitor test.447 

(343) Second, Broadcom argues that the capacity to foreclose was also a central principle of 
the Commission’s own Guidance on Enforcement Priorities448, the general 
enforcement principles of which had however not been followed by the Commission 
in the SO.449 

(344) Third, Broadcom further claims that the Commission conducted a quasi “by object” 
analysis and failed to consider the conditions and arrangements for granting the rebates 
in question, for example by not examining whether the price benefits for the OEMs 
covered by the Agreements are retroactive or incremental.450 

(345) Broadcom’s arguments are flawed for the following reasons. 
(346) First, as to recital (342) above, the Commission considers that the legal test established 

by the Court of Justice in Intel would not be applicable to Broadcom’s conduct, even 
under the assumption that Broadcom’s conduct were to be considered as limited to the 
provision of advantages conditional on exclusivity.451 This is because the advantages 
provided for in the Agreements are not only limited to rebates but also include non-

                                                 
444 Broadcom’s SO Response, Doc ID 1843-15, paragraph 76. 
445 Case C-413/14 P Intel Corp. v Commission, EU:C:2017:632. 
446 Broadcom’s SO Response, Doc ID 1843-15, paragraph 85. 
447 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 78, 80, 81, 85. 
448 Communication from the Commission – Guidance on the Commission’s enforcement priorities in 

applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings, OJ C 
45, 24.2.2009, page. 7 

449 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 82-84. 
450 Broadcom’s SO Response, Doc ID 1843-15, paragraph 85. 
451 As indicated in recital (191), Broadcom’s conduct includes behaviour that could amount to either 

exclusive purchasing arrangements or to the provision of advantages conditional on exclusivity, or a 
combination of both. Given that the Court of Justice’s judgment in Intel has clarified the Hoffmann-La 
Roche case law only with regard to the granting of rebates conditional on exclusivity, it would not be 
liable to be applied to the part of Broadcom’s conduct that amounts to exclusive purchasing arrangements. 
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price related advantages (see section 8.5.2.1 above). In any event, the Commission’s 
assessment on the capability of Broadcom’s conduct to affect competition is in line 
with the legal test as set out by the Court of Justice of the European Union, including 
the Court of Justice’s judgment in Intel for the reasons that follow.452 

(347) In the first place, the Commission has found Broadcom to be prima facie dominant on 
three different product markets. Furthermore, it concluded that the Agreements contain 
(i) obligations or promises to obtain products in which Broadcom is dominant 
exclusively or almost exclusively from Broadcom; or (ii) provisions that make the 
granting of certain advantages conditional on the customer obtaining products in which 
Broadcom is dominant exclusively or almost exclusively from Broadcom. 

(348) On this basis, and in line with the legal test set out in paragraph 137 of the Intel 
judgment, it must be concluded that the exclusivity and quasi-exclusivity arrangements 
entered into by Broadcom are presumptively contrary to Article 102 TFEU. This is an 
important element to assess whether these arrangements constitute a prima facie 
infringement of competition rules under Article 8 of Regulation (EC) No 1/2003. 

(349) In the second place, however, the Commission has gone beyond the presumption set 
out in paragraph 137 of the Intel judgment, by carrying out an assessment of the 
capability of the exclusivity and quasi-exclusivity arrangements to affect competition 
(see analysis in section 8.5.2.2.(B.) below). The analysis carried out by the 
Commission leads to the conclusion that Broadcom’s conduct is prima facie capable 
of restricting competition, also in light of the criteria outlined in paragraph 139 of the 
Intel judgment.453 In this regard, the Commission notes the following: 
(a) The Intel judgment does not require the Commission to prove actual effects as 

Broadcom seems to imply, but rather only capability to foreclose. In the context 
of interim measures, this requirement would have to be proven on a prima facie 
basis; and 

(b) As part of its assessment, the Commission considered the extent of Broadcom’s 
dominant position on the relevant market (see section 8.4 above and recital (365) 
below); the share of the market covered by the challenged practice (recital (366) 
and recitals (385) to (389) below); the conditions and arrangements for granting 
the rebates in question, their duration and their amount (see section 8.5.2.1 above 
and recitals (364)(b), (367), (382), (383), (384), (390) and (391) below); and a 
large amount of qualitative evidence including contemporaneous documents and 
responses to requests for information received by Broadcom’s customers and 
competitors as well as service providers (see for example recitals (364)(c), (368) 
and (370)). In addition, the Commission notes that the existence of a possible 
strategy to foreclose emerges from several elements in the investigative file (see 
for example recitals (293) above and (368) and (370) below). 

                                                 
452 See, e.g., paragraphs 142, 144 and 147 of the SO. 
453 For the avoidance of doubt, the Commission was under no legal obligation to refer to paragraph 139 of 

the Intel judgment in the SO, given that such paragraph only applies “in the case where the undertaking 
concerned submits, during the administrative procedure, on the basis of supporting evidence, that its 
conduct was not capable of restricting competition and, in particular, of producing the alleged 
foreclosure effects” (see Case C-413/14 P Intel Corp. v Commission, EU:C:2017:632, paragraph 138). 
By the time of issuance of the SO, Broadcom had not produced any supporting evidence that its conduct 
was not capable of restricting competition.  
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(350) In the third place, and also in light of the above, the Commission considers that a price-
cost as-efficient competitor test is not required in the case at hand. The Commission 
recalls that the Court of Justice in Intel does not mandate the application of a price-
cost as-efficient competitor test but rather leaves it to the enforcement authorities to 
assess whether or not it is appropriate to run such a test in a particular case.454  

(351) The Commission further recalls in that respect that this approach is in line with the 
Court of Justice’s ruling in Post Danmark II455, where the Court of Justice concluded 
that while being one tool amongst others, the as-efficient competitor test was not a 
necessary instrument for the purposes of concluding on the legality of conditional 
rebate schemes.456 The Commission also notes that Broadcom did not submit an as-
efficient competitor analysis.457 

(352) These considerations apply a fortiori when the Commission needs to show the 
existence of a prima facie infringement of Article 102 TFEU. As the Commission 
explained in section 8.1 above, the finding of a prima facie infringement is inherently 
not based on a full and final appreciation of the facts and law in question.458 It is rather 
based on a legal analysis providing sufficient indications “at first sight” that the 
conduct subject to the investigation raises serious doubts as to its compatibility with 
the applicable EU competition rules. Since an as-efficient competitor test is not 
required in a full investigation under Article 7 of Regulation (EC) No 1/2003, it cannot 
be required in cases of urgency under Article 8 of Regulation (EC) No 1/2003. This is 
even more the case when, as in this instance, the conduct of the dominant undertaking 
includes both pricing and non-pricing aspects, such as early access to technology and 
technical support conditional on exclusivity, which would be difficult if not impossible 
to be incorporated in a purely quantitative price-cost test. 

(353) Second, as to recital (343) above, Broadcom’s arguments on the Guidance on 
Enforcement Priorities are unfounded for the reasons below. 

(354) In the first place, the Commission is not required to assess the prima facie legality of 
Broadcom’s exclusivity-inducing provisions in accordance with the Guidance on 
Enforcement Priorities. The Guidance on Enforcement Priorities merely sets out the 
Commission’s approach as to the choice of cases that it intends to pursue as a matter 
of priority.459 The Commission did not thereby impose on itself any limitations or 
requirements regarding the range of tools at its disposal for the purposes of assessing 
the prima facie legality of Broadcom’s exclusivity-inducing provisions and the types 
of evidence on which the Commission can rely on as part of that assessment.460 

(355) In the second place, Broadcom’s conduct satisfies the criteria set out in the Guidance 
on Enforcement Priorities for being dealt with by the Commission as a priority. In 
particular:  

                                                 
454 Case C-413/14 P Intel Corp. v Commission, EU:C:2017:632, paragraph 142. 
455 Case C-23/14 Post Danmark A/S v Konkurrencerådet, EU:C:2015:651. 
456 Case C-23/14 Post Danmark A/S v Konkurrencerådet, EU:C:2015:651, paragraph 61. 
457 Such an analysis has, in particular, not been brought forward in Annex 1 to Broadcom’s SO Response 

titled “Economic Considerations that Should be More Thouroughly Explored Before Interim Measures 
are Imposed Against Broadcom”, Doc ID 1843-1. 

458 Case T-184/01 R IMS Health v Commission, EU:T:2001:259, paragraph 68. 
459 Case C-23/14 Post Danmark A/S v Konkurrencerådet, EU:C:2015:651, paragraph 52. 
460 Case T-210/01 General Electric v Commission, EU:T:2005:456, paragraph 519; Case T-699/14 Topps 

Europe v Commission, EU :T :2017 :2, paragraph 82. 
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(a) Broadcom holds a prima facie dominant position in the markets at stake (see 
section 8.3 above), which play a crucial role in today’s society and economy (see 
recital (480) below); 

(b) The markets are characterised by the existence of barriers to entry (see section 
8.4.4 above); 

(c) The OEMs that are targeted by the Agreements are important for entry and 
expansion in the markets at hand (see recital (366) below); and 

(d) There is evidence showing at least on a prima facie basis that competitors and 
service providers have been affected by Broadcom’s conduct (see recitals (368) 
and (370) below). 

(356) In the third place, the Commission was not required to carry out a price-cost test for 
the reasons discussed at recitals (350) to (352) above. 

(357) In the fourth place, contrary to Broadcom’s claims, the Commission has assessed the 
prima facie capacity of Broadcom’s conduct to foreclose competition (see Section 
8.5.2.2.B below).  

(358) Third, as to recital (344) above, the Commission did not carry out a mere “by object” 
analysis. 

(359) In the first place, the Commission carried out an analysis of the provisions and 
arrangements in each of the Agreements subject to this Decision, including the 
conditions and arrangements for granting the advantages in question, their duration 
and their extent (see section 8.5.2.1 above). As part of this assessment, the Commission 
identified the individual benefits granted under each single agreement and analysed 
their conditionality upon compliance by the respective OEMs with obligations under 
the individual agreement. While the Commission has not explicitly stated in the SO 
that the price advantages at stake were “retroactive” as opposed to “incremental”,461 it 
was under no obligation to do so given that Broadcom has never claimed in the 
meetings that were held with the Commission prior to the SO462 that its price 
advantages were incremental and given that it appears obvious from the wording of 
the Agreements that the price concessions therein described refer to retroactive rather 
than incremental rebates. 

(360) In the second place, and in any event, the Commission analyses in section 8.5.2.2.(B.) 
below the prima facie capability of Broadcom’s restrictions to affect competition. As 
such, Broadcom’s claim that the Commission carried out a “by object” assessment is 
clearly without merit. 

(B.) Analysis of prima facie capability of Broadcom’s conduct to affect competition 
(361) At the outset, the Commission notes that, in the absence of an objective justification, 

certain of the exclusivity-inducing provisions identified in section 8.5.2.1 above may 
amount prima facie to an abuse of dominant position, without, in principle, it being 
necessary to conduct an analysis of their capability to restrict competition. In any 
event, and without prejudice to the Commission’s approach in a possible final decision 

                                                 
461 A retroactive price advantage is granted on all purchases once a certain purchase threshold is achieved. 

An incremental price advantage is granted only on those purchases made in excess of the amount required 
to achieve the threshold. 

462 On 21 March 2019 and on 25 June 2019, the Commission met with Broadcom representatives in the 
context of its preliminary investigation. 
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on the substance of the case, the Commission presents in the following section its 
conclusions as regards the prima facie capability of the exclusivity-inducing 
provisions described in sections 8.5.2.1.A and 8.5.2.1.B above to affect competition. 

(362) It should be noted that while the exclusionary mechanism for each of the types of 
restrictions identified in section 8.5.2.1 is different (see sections 8.5.2.1.A and 
8.5.2.1.B above), all of the exclusivity-inducing provisions have the same object or 
effect. That is: to force or induce customers to obtain exclusively (or at least almost 
exclusively) their requirements of the relevant products from Broadcom. As such, the 
Commission will analyse in this section the capability of the exclusivity-inducing 
provisions as a whole to affect competition. 

(363) On the basis of the elements that follow, the Commission concludes that Broadcom’s 
exclusivity-inducing provisions are prima facie capable of affecting competition, in 
the sense of excluding competitors that are as efficient and attractive to consumers as 
Broadcom from the point of view of, among other things, price, choice, quality or 
innovation. 

(364) First, the six OEMs covered by this Decision are likely to comply with the exclusivity-
inducing provisions insofar as the OEMs either de jure or de facto commit to fulfil 
their obligations under those provisions and the majority of the Agreements provide 
the OEMs with significant incentives to induce them to comply with those provisions. 
Broadcom has therefore ensured that the exclusionary effect of the Agreements can be 
achieved by means of the compliance of the six OEMs. In particular: 
(a) The Agreements concluded with [OEM B], [OEM C] and [OEM E] can be 

presumed to be legally binding as no reference to any conflicting interpretation 
is included in these Agreements.463 As regards the Agreements with [OEM A], 
[OEM D] and [OEM F], the fact that these Agreements explicitly state that they 
are not legally binding is contradicted by the intention of the parties that 
transpires from the wording and the context of the Agreements, which was to 
reach a de facto binding agreement (see recitals (198), (199), (223), (224), (234) 
and (236) above, respectively). The language of these Agreements is clearly not 
suggestive of a non-binding agreement.464 Furthermore, if the Agreements were 
not intended to be (at least de facto) binding, it would be impossible to reconcile 
the rationale for Broadcom, [OEM A], [OEM D], and [OEM F] to spend 
significant time and resources in the negotiation and conclusion of these 
Agreements.465 In any event, in response to the Commission’s requests for 
information, all of the customers that entered into the Agreements have 
confirmed that they comply with the terms thereof.466 

                                                 
463 Even if the exclusivity-inducing provisions of these agreements may have to be considered void due to 

them being contrary to Article 102 TFEU, the fact that they are contained in formal agreements that are 
in principle legally binding is a factor that increases the likelihood that the OEMs concerned will comply 
with them. 

464 For example, the [OEM D] MoU clearly refers to [OEM D]’s “obligations”. 
465 See, for example, the correspondence between [OEM A] and Broadcom in relation to the negotiation of 

the [OEM A] CSA, Doc IDs […]. 
466 Note [OEM A]’s revised reply of […] to question 6 of Article 18(2) request for information of […], page 

8, paragraph 6.2: "So far as [OEM A] is aware, it complied with its contractual obligations in respect of 
Clauses 5.2(b) to (e) ([90-100%] target)."; See [OEM E]’s reply of […] to question 2 of Article 18(2) 
request for information of […], page 1; See [OEM D]’s reply of […] to question 5 of Article 18(3) 
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(b) In any event, regardless of whether the Agreements were de facto or de jure 
binding, as indicated in section 8.5.2.1 above, Broadcom typically467 offers 
important commercial advantages to its customers that are conditional on 
compliance with the exclusivity-inducing provisions. These advantages 
therefore also ensure that the OEMs comply with the exclusivity-inducing 
provisions, to the benefit of Broadcom. For example, and without it being 
necessary to restate all of the benefits listed in section 8.5.2.1 above, Broadcom 
offers to its customers that comply with the exclusivity-inducing provisions:468 
(1) rebates ranging from a […]% reduction on pricing from the preceding 

year469 (see relevant clause at recital (224) above) to a […]% discount 
against prices offered to non-strategic customers470 (see relevant clause at 
recital (198) above). These discounts are likely to guarantee OEMs which 
entered into the Agreements a more competitive market position relative 
to those which have not; 

(2) advantageous technical support conditions (see relevant clauses at recitals 
(199), (206), (217), (223), and (229) above), which are highly valued by 
customers.471 [OEM B], for instance, stated that “[…]”472 and [OEM F] 
submitted that “[…]”;473 and 

(3) early access to Broadcom’s technology (see relevant clauses at recitals 
(199), (223) and (229) above), which is highly valued by customers.474 
[OEM F], for instance, stated that “[a]s a leading vendor in residential 
gateways, […]”475. [OEM D] stated that early access “[…]”476 and […] 
stated that “[…]”.477 

                                                 
Decision of […], page 10; See [OEM B]’s reply of […] to question 5 of Article 18(3) Decision of […], 
page 4; See [OEM F]’s reply of […] to question 1 of Article 18(2) request for information of […], page 
1; See [OEM C]’s reply of […] to questions 4 and 5 of Article 18(2) Request for Information of […], 
page 2). 

467 In certain cases, the Agreements contain exclusivity commitments on the side of OEMs in the absence of 
any specific advantages linked to them, such as in the [OEM F] LoI. 

468 See also the list of benefits listed in Broadcom’s presentation to the Commission of 21 March 2019 titled 
“Industry Tutorial: Set-Top Boxes, Broadband Gateways, and Broadcom’s Strategic Partnerships,” Doc 
ID 1285, pages 24-25. 

469 “Non-Binding Memorandum of Understanding” entered into between Broadcom and [OEM D] on […] 
2017, Doc ID 317, Clause 6. 

470 “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and Broadcom on 
[…] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) request for 
information of […], Clause 6.1. 

471 See [OEM B]’s reply of […] to question 32 of Article 18(2) request for information of […], page 13; 
[OEM D]’s reply of […] to question 32 of Article 18(2) request for information of […], page 13; [OEM 
F]’s reply of […] to question 32 of Article 18(2) request for information of […], page 12. 

472 See [OEM B]’s reply of […] to question 32.1 of Article 18(2) request for information of […], page 13. 
473 [OEM F]’s reply of […] to question 32.1 of Article 18(2) request for information of […], page 12. 
474 See [OEM B]’s reply of […] to question 34 of Article 18(2) request for information of […], page 14; 

[OEM D]’s reply of […] to question 34 of Article 18(2) request for information of […], page 13; [OEM 
E]’s reply of […] to question 34 of Article 18(2) request for information of […], page 19; [OEM F]’s 
reply of […] to question 34 of Article 18(2) request for information of […], page 13. 

475 [OEM F]’s reply of […] to question 34.1 of Article 18(2) request for information of […], page 13. 
476 [OEM D]’s reply of […] to question 34.1 of Article 18(2) request for information of […], pages 13-14. 
477 […]’s reply of […] to question 34.1 of Article 18(2) request for information of […], page 14. 
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(c) In addition to granting substantial advantages to those customers entering into 
agreements containing exclusivity-inducing provisions, the Commission has 
gathered evidence of Broadcom inter alia threatening to increase prices or 
terminate supplies to those customers who do not enter into such agreements. 
Feedback from the OEMs confirms the credibility of Broadcom’s threats. For 
example:  
(1) [OEM E] stated: “Broadcom has suggested that it would apply less 

favourable purchase conditions in terms of pricing if [OEM E] did not 
commit to source all or specific shares of our SoC […] from Broadcom;478  

(2) [OEM B] was forced by Broadcom to enter into the [OEM B] TPA in order 
to be able to benefit from competitive prices as Broadcom threatened to 
apply higher prices than those offered to other customers as a retaliatory 
measure for [OEM B] having opted in the past for a different chip 
supplier.479 [OEM B] had to subsequently consider readjusting its 
commercial strategy fearing further retaliation: “as non-BRCM sales take 
up small % of the total sales, we need to be fully aware of what we have to 
endure when considering its effect on the entire [OEM B] business. 
Accordingly, I would like to discuss about […]”.480 [OEM B] eventually 
complied with the obligation […];481  

(3) Email exchanges, presentations and draft agreements in the run-up to the 
signing of the [OEM C] TPA demonstrate that Broadcom persistently 
applied pressure on [OEM C] to sign an agreement containing exclusivity-
inducing provisions, including by (i) threatening lower quality technical 
support or higher cost for it should [OEM C] commit to a lesser form of 
cooperation with Broadcom;482 (ii) threatening – from a date only three 
days in the future - to cease technical support via the Customer Support 
Portal and require payment of USD […] million per year to re-enable it “if 
partnership deal cannot be reached”;483 and (iii) threatening – from a date 
only three days in the future – to impose price increases “if partnership 
deal cannot be reached”;484 and 

(4) An internal Intel report from the IBC conference485 in 2017 contains the 
following statement: “Broadcom business practices were part of nearly 
every discussion we had. Prices have been increased across the board, 

                                                 
478 [OEM E]’s reply of […] to question 7 of Article 18(3) Decision of […], page 6. 
479 A [OEM B] employee mentions in an e-mail to Broadcom that "you were so negative to give us revised 

price on HR54 [i.e. a [OEM B] STB model] because [OEM B] had chosen another tuner solution by 
direction of […]" and thus [OEM B] has "more than $[…] price penalty against to other vendors", e-mail 
of 22 February 2017 from […] (Chief Procurement Officer) at [OEM B] to […] at Broadcom, Doc ID 
574, page 1. 

480 [OEM B] internal e-mail of 3 July 2017 from […], Doc ID 574, page 12. 
481 [OEM B]’s s reply of […] to question 5 of Article 18(3) Decision of […], page 4. 
482 See e-mail of 5 December 2016 from […] at Broadcom to […] at [OEM C], Doc ID 1605-39, page 1; e-

mail of 12 December 2016 from [….] at Broadcom to […] at [OEM C], Doc ID 1605-40, page 1; 
Broadcom presentation titled “[OEM C] / Partnership MoU” of February 2017, Doc ID 1605-41, page 2. 

483 Broadcom presentation titled “3 Year Fiber CPE Proposal for [OEM C]” of 2 June 2017, Doc ID 1605-
37, page 11. 

484 Broadcom presentation titled “3 Year Fiber CPE Proposal for [OEM C]” of 2 June 2017, Doc ID 1605-
37, page 11. 

485 International Broadcasting Convention, an annual trade show. 
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technical customer support has been cut, and pressure is being applied for 
OEMs and MSOs to increase their business with Broadcom.”486 

(365) Second, the Agreements are likely to generate an even stronger loyalty effect given 
that they cover several product markets487 and that customers stand to lose significant 
advantages not only in relation to one single product but across the whole spectrum of 
products covered by the Agreements due to the existence of the cross-leveraging 
restrictions. Broadcom is found to be prima facie dominant in three product markets 
covered by the Agreements, which in itself means that Broadcom’s competitors have 
limited opportunities to counter Broadcom’s offers in these markets in light of 
Broadcom’s market power. In addition, Broadcom “offers a more complete broadband 
portfolio than any other company”488 and in fact it is the only company active in SoCs 
for STBs and residential gateways of all technologies.489 All of these factors make it 
very unlikely that any of Broadcom’s competitors would be able to compensate 
switching customers for the loss of the Broadcom benefits across the relevant product 
range resulting from a breach of the exclusivity-inducing provisions.  

(366) Third, the Agreements cover OEMs which are important for entry and expansion in 
the markets at hand. This is for the following reasons: 
(a) The OEMs that entered into the Agreements represent a significant part of the 

relevant markets and account for roughly half of global STB sales and 
approximately [30-40]% of global residential gateway sales.490  

(b) Serving the needs of large OEMs such as the ones covered by the Agreements is 
likely to have beneficial effects in terms of economies of scale, which are an 
important feature of this industry (see recital (157) above). 

(c) The OEMs that entered into the Agreements have an established market position 
and benefit from long-standing relationships with service providers downstream. 
By influencing the procurement strategies of these OEMs, Broadcom 
substantially increases the likelihood that products based on its components will 
be ultimately selected by service providers in the context of tenders and reduces 
the chances for competitors to compete on the merits (see recitals (368) and (370) 
below). 

(367) Fourth, given the functioning of this industry, the Agreements have a long duration, 
ranging from one to three years, and, with the exception of the [OEM A] CSA and the 
[OEM C] TPA, contain renewal clauses for further periods.491 Multiple tenders take 

                                                 
486 Intel internal e-mail of 20 September 2017 from [….] at Intel to CHD Cable-BL Extended Staff and CHD 

Direct Staff, Doc ID 1094-134, page 1. 
487 This does not apply to the [OEM C] TPA, which only covers fibre residential gateway SoCs, and to the 

[OEM B] TPA, which does not contain any cross-leveraging restrictions.  
488 See Linley Group Report titled “Communications Semiconductor Market Share 2017”, Doc ID 1646, 

page 60: "Broadcom offers a more complete broadband portfolio than any other company. Its portfolio 
includes DSL and PON as well as gateway technologies such as Ethernet and WiFi". 

489 For example, Intel is not any longer active in STB SoCs; MediaTek is not active in cable gateway SoCs. 
490 See section 6 above. 
491 The [OEM A] CSA has a term of one year. The [OEM B] TPA has an initial term of three years, with the 

option of a renewal for a further two years. The [OEM C] TPA has a term of two years and six months. 
The [OEM D] MoU has an initial term of two years, tacitly renewable for further periods of one year. 
The [OEM E] SoC SPA has an initial term of three years, renewable for a further two years. The [OEM 
F] LoI has an initial term of three years, renewable “as may be reasonably required.” See section 6 above. 
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place each year. Hence, it is likely that the Agreements affect a number of tenders 
during their lifetime. Given that the effects of missing a tender typically continue to 
affect a supplier for several years (see recital (27)), the effects of the Agreements are 
likely to last for a long period even after their expiration. This makes it even more 
likely that they result in anticompetitive effects. 

(368) Fifth, Broadcom’s competitors have confirmed that they were unsuccessful in 
maintaining their business with the OEMs that entered into the Agreements: 
(a) Intel: 

(1) With regard to [OEM E], Intel submitted that Broadcom obtained 
exclusivity commitments through threats of price increases and supply 
limitations, resulting in [OEM E] ceasing to launch Intel-based cable 
residential gateways.492 In an internal Intel presentation, it is stated that 
“The deal they signed with Broadcom locks us out […].”493  

(2) With regard to [OEM B], in an internal email submitted by Intel, an Intel 
employee stated in […] 2017: “It seems that pressure from Broadcom is 
getting harder and harder to push [OEM B] to use Broadcom’s Docsis 
solution. What we heard is that Broadcom is talking about price increase 
of some items which [OEM B] is buying from Broadcom if [OEM B] does 
not accept Broadcom’s proposal. [OEM B] is still buying big amount of 
video chips from Broadcom for legacy set top box and any price increase 
will put big financial impact on [OEM B]. Recently Avago and Broadcom 
executives visited [OEM B], and we are so worried if [OEM B] might be 
forced to take a wrong decision due to this financial impact.”494 
Furthermore, according to Intel, “[OEM B] told Intel that it would be 
worse off financially even if it accepted Intel chips at no charge.”495  

(3) With regard to [OEM D], Intel states that [OEM D] “has been strong-
armed into agreeing to source DSL and cable modem silicon nearly 
exclusively from Broadcom”.496 Intel submitted an internal presentation 
according to which Intel considers that “BRCM [is] leveraging their 
~200M$ biz (STB+GW) with [OEM D] to keep us out”.497 

(b) Marvell: 

                                                 
492 Intel’s supplemental reply of 21 December 2018 to question 5 of Article 18(3) Decision of 26 October 

2018, Doc ID 1739, page 7. 
493 Intel internal presentation of October 2017 titled “Cable BL CSO Update”, Doc ID 1539, page 25. 
494 Intel internal e-mail of 25 April 2017 from […], Doc ID 1538. 
495 Intel’s supplemental reply of 21 December 2018 to question 5 of Article 18(3) Decision of 26 October 

2018, Doc ID 1739, page 7. The same reply continues: "because of the linking of STB silicon pricing to 
the pricing of cable modem and DSL silicon, an as efficient competitor could not counter Broadcom’s 
pricing with above-cost discounted pricing at other OEMs as well". 

496 Intel’s supplemental reply of 21 December 2018 to question 5 of Article 18(3) Decision of 26 October 
2018, Doc ID 1739, page 14. 

497 Intel internal presentation of September 2017 titled “[OEM D] Account Overview”, Doc ID 1537, page 
8. In another presentation Intel referred to [OEM D] as having “quasi-exclusivity” with Broadcom, 
bidding Intel-based designs only when pressed to do so by a service provider, see Intel internal 
presentation of 4 June 2018 titled “CHD Design Win Status”, Doc ID 1536, page 8. 
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(1) With regard to […], Marvell attributes its difficulties to enter into a supply 
agreement since 2017 to an “allegedly exclusive supply agreement 
imposed by Broadcom on […]”.498  

(2) With regard to […], Marvell stated that “Broadcom forced […] to enter 
into an exclusive supply agreement with Broadcom for the supply of Set 
Top Boxes which prevented Marvell from supplying […] SoCs to […].”499 

(c) MediaTek: 
(1) With regard to […], MediaTek submitted that, in 2016, Broadcom had 

requested set-top box manufacturers that participated in a […] tender for 
next generation STBs to not rely on a solution from MediaTek group and 
that “[…] [networking device/solutions] was one of the vendors which was 
dissuaded from having recourse to [MediaTek Group] solutions. […] 
ultimately decided to award the project to Broadcom”.500 

(2) With regard to […], MediaTek stated that: “For many years, […] have 
been under pressure from Broadcom to sole-source their chipsets needs 
from them. They were required to sign an exclusivity agreement with 
Broadcom in 2017 as a condition for Broadcom not imposing increases in 
price and lead times.”501  

(3) With regard to […], MediaTek stated: “[…] has been required to sign an 
exclusivity agreement with Broadcom in 2017 as a condition for avoiding 
price rises and increases in the lead times of products which it sources from 
Broadcom. […] was an important […] customer for [MediaTek Group] in 
2017 and both parties intended to establish a long-term relationship. 
However, as […] was forced to sign the exclusivity agreement with 
Broadcom, [MediaTek Group’s] attempt to become […] alternative 
supplier of SoCs [networking device/solutions] and other customer-
premises equipment has been unsuccessful.”502  

(4) With regard to […], MediaTek submitted: “After […] submitted a bid in 
the […] envisaging that chipsets would be provided by [MediaTek Group], 
Broadcom decided to increase the sales prices of chipset to […] by 50-
100%. Broadcom also interrupted supplies of chipsets to […], and asked 
its (Broadcom’s) customers not to supply Broadcom chipsets to […]. [Two 
senior executives] felt they had no choice but to inform [MediaTek Group] 
that […] could not use [MediaTek Group] chipsets for the […], and that 
they would need to decline any further cooperation with [MediaTek 

                                                 
498 Marvell’s reply of 30 November 2018 to questions 5 and 6 of Article 18(3) Decision of 24 October 2018, 

Doc ID 1549, page 14. 
499 Marvell’s reply of 30 November 2018 to questions 5 and 6 of Article 18(3) Decision of 24 October 2018, 

Doc ID 1549, pages 14-15. 
500 MediaTek’s reply of 23 November 2018 to question 8 of Article 18(3) Decision of 24 October 2018, Doc 

ID 1621, page 13. 
501 MediaTek’s reply of 23 November 2018 to question 7 of Article 18(3) Decision of 24 October 2018, Doc 

ID 1621, page 10. 
502 MediaTek’s reply of 23 November 2018 to question 7 of Article 18(3) Decision of 24 October 2018, Doc 

ID 1621, page 11. 
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Group], in spite of the two companies having worked together intensively 
for over five years”.503 

(369) These statements show that Broadcom’s competitors are becoming increasingly unable 
to exercise a significant competitive constraint on Broadcom. Major and established 
competitors appear to be losing existing customers or are prevented from finding new 
ones for reasons that are not dependent on competition on the merits. Intel’s statement 
that [OEM B] would not find it economically viable to purchase from Intel “even if it 
accepted Intel chips at no charge”504 is particularly telling in this regard. 

(370) Sixth, Broadcom’s conduct has a direct detrimental effect at the downstream level, that 
is vis-à-vis service providers. This is because service providers are interested in 
purchasing STBs and residential gateways incorporating non-Broadcom components 
and would likely do so absent the Agreements for at least part of their requirements. 
For example: 
(a) Deutsche Telekom stated with regard to STBs: “In the last tenders (since mid-

2017) it became indeed apparent that these exclusivity contracts seem to be in 
place as we only got offers with BCM solutions, even when we [were] explicitly 
asking for offers with two different SoC solutions.”505 

(b) [ANONYMOUS SERVICE PROVIDER 1] stated with regard to STBs: 
“[…].”506 […].507 

(c) Orange stated with regard to STBs: “[various OEMs - including [OEM A], 
[OEM E], [OEM B] and […]] have explained to Orange that they signed a 
Partnership Agreement with Broadcom in order to have best prices and lead 
times if they source only or partially Broadcom SoC. Under this Partnership 
Agreement, the supplier is not allowed to propose another chipset than 
Broadcom’s.”508 In relation to a particular STB proposal, Orange stated, “The 
suppliers [including [OEM A], [OEM B] and [OEM E]] were explicitly 
requested to answer with offers based on Broadcom and HiSilicon chipsets as a 
mandatory condition to be shortlisted. However, all suppliers answered only 
with Broadcom chipsets. To justify why only Broadcom chipsets were included 
in their offers, some of the suppliers said that an offer based on non-Broadcom 
chipsets would not be compliant with Orange’s Time-To-Market 
requirements.”509 

                                                 
503 MediaTek’s reply of 23 November 2018 to question 8 of Article 18(3) Decision of 24 October 2018, Doc 

ID 1621, pages 12-13. 
504 Intel’s supplemental reply of 21 December 2018 to question 5 of Article 18(3) Decision of 26 October 

2018, Doc ID 1739, page 7. The same reply continues: "Intel believes that, because of the linking of STB 
silicon pricing to the pricing of cable modem and DSL silicon, an as efficient competitor could not counter 
Broadcom’s pricing with above-cost discounted pricing at other OEMs as well". 

505 Deutsche Telekom’s reply of 14 November 2018 to question 6 of Article 18(3) Decision of 24 October 
2018, Doc ID 1194, page 5. 

506 [ANONYMOUS SERVICE PROVIDER 1]’s reply to question [CONFIDENTIAL] of Article 18(3) 
Decision of 24 October 2018, Doc ID 1680, page 1. 

507 [ANONYMOUS SERVICE PROVIDER 1]’s reply to question [CONFIDENTIAL] of Article 18(3) 
Decision of 24 October 2018, Doc ID 1680, page 1. 

508 Orange’s reply of 19 November 2018 to question 6 of Article 18(3) Decision of 24 October 2018, Doc 
ID 1612, pages 1-2. 

509 Orange’s reply of 19 November 2018 to question 10 of Article 18(3) Decision of 24 October 2018, Doc 
ID 1612, page 2. 
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(d) Liberty Global stated with regard to […]: “During the IBC 2017 trade show in 
Amsterdam […] Liberty Global expressed its wish to see OEMs propose both 
Broadcom and non-Broadcom-based chip solutions […],” but “In meetings with 
[…] , each vendor made it clear that they would not propose anything other than 
Broadcom solutions to Liberty Global. […] verbally stated that they were 
concerned that their pricing and supply chain terms (specifically, lead time) 
would be detrimentally affected if they were to propose a non-Broadcom 
solution,” and, ultimately, “Of the twelve vendors that submitted proposals to 
the […] RFP, none of the five vendors that had pre-existing relationships with 
Broadcom (namely, […]) submitted a non-Broadcom solution.”510 

(e) KPN stated with regard to STBs: “KPN once noticed that once a supplier of TV 
Set Top Boxes first orally offered equipment with non-Broadcom chipsets but 
when offering in writing replaced the offer by an offer with products consisting 
of Broadcom components”511 and “At an international exhibition (IBC) in fall 
2017 a KPN representative talked with a Broadcom representative. In this talk 
the Broadcom representative indicated that Broadcom would stop further 
developing a chipset in a tv set-top box if KPN would not procure the next 
version of the chipset from Broadcom.”512 

(f) Vodafone stated with regard to residential gateways: “In its recent tender process 
for Gateway propositions such as DOCSIS 3.1 and VOX 3.0, Vodafone shared 
information with Broadcom and Intel, about Vodafone’s required technical 
specifications, so that they could support Vodafone’s suppliers in their RFQ 
responses. During the VOX 3.0 RFQ process (in April 2017), Intel expressed a 
concern about the fairness of the RFQ process, around the best and final offer 
stage. By this stage, all suppliers were proposing a Broadcom solution. Intel 
informed Vodafone that the suppliers involved in the RFQ process had told Intel 
that Vodafone was only asking for variations on the Broadcom chipsets. This 
was not Vodafone’s intention. In order to avoid any misinterpretation by 
suppliers of Vodafone’s requests, Vodafone clarified to all suppliers that it was 
open to evaluating non-Broadcom-based solutions if they met Vodafone’s 
functional requirements and they were commercially competitive.”513 Vodafone 
also stated that it “always asks suppliers to consider multiple chipset-platform 
solutions.”514 

(g) In a 2017 internal presentation by Marvell, it is stated with regard to STBs that 
“[o]perators are eager to break Broadcom’s monopoly position” in STBs and 
thus “reduce [their] dependency on Broadcom”.515 

                                                 
510 Liberty Global’s reply of 14 November 2018 to question 8 of Article 18(3) Decision of 24 October 2018, 

Doc ID 1640, pages 1-2. 
511 KPN’s reply of 14 November 2018 to question 7 of Article 18(3) Decision of 24 October 2018, Doc ID 

879, page 8. 
512 KPN’s reply of 14 November 2018 to question 9 of Article 18(3) Decision of 24 October 2018, Doc ID 

879, page 10. 
513 Vodafone’s reply of 29 November 2018 to question 7 of Article 18(3) Decision of 24 October 2018, Doc 

ID 1643, page 1. 
514 Vodafone’s reply of 29 November 2018 to question 11 of Article 18(3) Decision of 24 October 2018, 

Doc ID 763, page 6. 
515 Marvell internal presentation titled “Market Overview”, Doc ID 1548, pages 4 and 5. 
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(371) These statements confirm that service providers have a genuine interest in exploring 
options different from Broadcom in their tendering requirements and switching at least 
part of their requirements. However, by closing off access to major and strategic OEMs 
which represent a significant part of the market, Broadcom’s conduct harms service 
providers, reducing the latter’s sourcing opportunities and freedom of choice. 

(372) Broadcom argues that its conduct is not capable of affecting competition. 
(373) First, Broadcom claims or implies516 that the Commission is wrong to conclude that it 

was likely that the six OEMs that are party to the Agreements would comply with the 
Agreements due to the following: 
(a) “Escalation processes” and “opt outs” included in the Agreements allow OEMs 

to bid non-Broadcom solutions in certain circumstances;517 and 
(b) Certain Agreements are designated as “non-binding” and/or contain wording 

obliging “good faith” or the use of “best efforts”.518 
(374) Second, Broadcom claims or implies519 that the Commission is wrong to conclude that 

the Agreements are likely to have a loyalty-inducing effect. Broadcom also claims that 
the lack of an explicit stipulation as to the interrelation between contractual clauses 
within certain Agreements precludes the conclusion that there was cross-product 
conditionality.520 

(375) Third, Broadcom claims that the Commission is wrong to conclude that the six OEMs 
that are party to the Agreements were large and important market players due to the 
following reasons: 
(a) The Commission’s coverage figures ignore the high-end/low-end segmentation 

in the relevant markets;521  
(b) The Commission’s coverage figures fail to take proper account of the purchase 

commitments within the Agreements;522 

                                                 
516 Broadcom also articulated the arguments treated in this recital in the context of other parts of its 

submissions. Given the bearing that such factual considerations may have on this element of the 
Commission’s conclusion of capability to affect competition, they are briefly addressed in this section as 
well. 

517 Broadcom’s SO Response, Doc ID 1843-15, paragraph 9 (generally), paragraphs 136 and 158 (concerning 
the [OEM A] CSA), paragraph 164 (concerning the [OEM D] MoU), and paragraph 174 (concerning the 
[OEM B] TPA). 

518 See, for example, Broadcom’s SO Response, Doc ID 1843-15, paragraphs 4, 58 and 149 (generally), 
paragraphs 135, 155 and 157 (concerning the [OEM A] CSA), paragraph 203 (concerning the [OEM B] 
TPA) and paragraph 160 (concerning the [OEM D] MoU). 

519 Broadcom formally articulated the arguments treated in this recital in the context of contesting the 
Commission’s legal qualification of the Agreements. Given the foreseeable bearing that such factual 
considerations may have on this element of the Commission’s conclusion of capability to affect 
competition, they are dealt with here also. 

520 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 190 to 192. 
521 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 218 and 219. See also Doc ID 2203, slide 27 on 

page 29; see also Annex 1 to Broadcom’s SO Response titled “Economic Considerations that Should be 
More Thouroughly Explored Before Interim Measures are Imposed Against Broadcom”, Doc ID 1843-1, 
page 6. 

522 Broadcom’s SO Response, Doc ID 1843-15, paragraph 219. See also Doc ID 2203, slide 27 on page 29. 
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(c) Broadcom’s alternative market coverage figures, ranging from [10-20]% to [30-
40]% depending on the relevant market concerned, preclude the conclusion that 
relevant markets were foreclosed;523 and 

(d) [OEM B], [OEM D] and [OEM E] are not apt to be considered “key” OEMs 
because together they represent: (i) “less than [30-40] percent of [cable 
residential gateway] sales”; (ii) “only [20-30] percent of [DSL residential 
gateway] sales”; and (iii) “less than [0-10] percent of [fibre residential gateway] 
sales.”524 

(376) Fourth, Broadcom claims that the Commission is wrong to conclude that the 
Agreements were of long duration. Broadcom argues that the Commission’s 
characterisation of Agreements lasting one to three years as being of long duration is 
“entirely unsupported”525 and describes the Agreements (albeit in the context of 
Broadcom’s submissions on the urgency of the proposed interim measures) as being 
of “short duration.”526 

(377) Fifth, Broadcom claims that the Commission is wrong to conclude that testimony by 
Broadcom’s competitors indicates that OEMs wished to multi-home, but were 
prevented from doing so by the Agreements. In this regard, Broadcom submits the 
Commission has simply taken statements from its competitors “at face value”.527 

(378) Sixth, Broadcom claims that the Commission is wrong to conclude that testimony by 
Service Providers indicates that OEMs and Service Providers wished to multi-home, 
but were prevented from doing so by the Agreements due to the following reasons: 
(a) As regards Liberty Global’s reply to the RFI of 24 October 2018,528 Broadcom 

specifically refers to the […] project, in which, Broadcom claims: (i) eight out 
of twelve OEMs were not subject to a contractual relationship akin to the 
Agreements with Broadcom; (ii) “at least three” of the eight “independent” 
OEMs bid non-Broadcom solutions; and (ii) Liberty Global selected Broadcom 
as its “1st seat” provider, but – at the time of its reply – “[was] still in the process 
of looking for a 2nd seat provider.” 

(b) As regards Vodafone’s reply to the RFI of 24 October 2018,529 Broadcom 
specifically refers to: (i) statements to the effect that Vodafone has a policy of 
multi-homing during selection processes; (ii) statements to the effect that this 
approach is subject to chip suppliers’ ability to meet Vodafone’s functional 
commercial requirements; and (iii) a statement to the effect that Vodafone is not 
aware of an instance where an OEM explicitly refused to supply non-Broadcom 
solutions. 

(c) As regards KPN’s reply to the RFI of 24 October 2018,530 Broadcom specifically 
refers to statements to the effect that: (i) KPN has not encountered a situation 
where OEMs refused to supply non-Broadcom solutions; and (ii) KPN bases its 

                                                 
523 Broadcom’s SO Response, Doc ID 1843-15, paragraph 219. 
524 Broadcom’s Comments on the Letter of Facts of 22 August 2019, Doc ID 2154, point 4.a., pages 7-8. 
525 Broadcom’s SO Response, Doc ID 1843-15, paragraph 85. 
526 Broadcom’s SO Response, Doc ID 1843-15, paragraph 278. 
527 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 13, 75, 85, 151 and 253. 
528 Broadcom’s SO Response, Doc ID 1843-15, paragraph 221. 
529 Broadcom’s SO Response, Doc ID 1843-15, paragraph 221. 
530 Broadcom’s SO Response, Doc ID 1843-15, paragraph 221. 
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sourcing decisions on technical requirements and functionality, rather than the 
identity of the chip supplier.  

(d) As regards Orange’s reply to the RFI of 24 October 2018,531 Broadcom 
specifically refers to statements pertaining to a tender process for an STB 
opportunity for Orange Poland, in which context: (i) Orange states that it 
specifically requested bids with Broadcom and HiSilicon solutions, and was 
frustrated to see only Broadcom solutions bid; (ii) Broadcom contends that 
Orange was satisfied by the explanation by “some of” the OEMs involved that 
other chip suppliers’ solutions could not meet Orange’s time-to-market 
requirements; and (iii) Broadcom contends that this proves that Broadcom is the 
only supplier capable of meeting such requirements, such that there can be no 
foreclosure. 

(379) Seventh, Broadcom claims in general terms that the Commission was wrong to 
conclude that OEMs wished to multi-home, but were prevented from doing so by the 
Agreements, because many OEMs actually preferred to work with just one chipset 
supplier when bidding on a service provider opportunity in order to keep under control 
their substantial costs.532 

(380) The Commission considers that Broadcom’s claims are without merit for the following 
reasons. 

(381) First, Broadcom’s claims regarding the lack of compliance with the Agreements due 
to “escalation processes” and the non-binding nature of certain Agreements are 
unfounded for the following reasons. 

(382) In the first place, as outlined in recitals (273) to (277) above, the “escalation 
processes” contained within certain Agreements do not provide for genuine ways for 
the OEMs to multi-source in full independence. 

(383) In the second place, Broadcom’s claims as to the alleged significance of the fact that 
certain Agreements are designated as “non-binding” and/or contain wording obliging 
“good faith” or the use of “best efforts” are unfounded for the reasons described at 
recitals (284) to (289) above.  

(384) Second, Broadcom’s claim concerning the lack of conditionality is unfounded for the 
reasons described at recitals (290) to (294) above. Furthermore, as regards the 
existence of cross-product conditionality, the fact that Broadcom’s market shares in 
the market for cable residential gateway SoCs have been increasing from [50-60]% to 
[60-70]% between 2017 and 2018533 is consistent with a potential leveraging conduct 
displaying its effects. 

(385) Third, Broadcom’s claims on the role of the OEMs and the coverage of the Agreements 
are unfounded for the following reasons. 

(386) In the first place, if the Commission, at this stage, was not considering the product 
market as a whole, i.e. without further segmentation between high- and low-end, but 
would focus only on high-end solutions of the market, which are particularly in 

                                                 
531 Broadcom’s SO Response, Doc ID 1843-15, paragraph 221. 
532 See Broadcom’s Comments on the Letter of Facts of 22 August 2019, Doc ID 2154, point 3.b., page 2. 
533 See fn. 664. 
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demand in the EEA,534 coverage figures of the Agreements would likely be yet much 
higher.535 As such, Broadcom’s claim in this regard is irrelevant.  

(387) In the second place, Broadcom’s coverage figures ([50-60]% for STB SoCs; [30-40]% 
for xDSL residential gateway SoCs; [10-20]% for fibre residential gateway SoCs; and 
[30-40]%536 for cable residential gateway SoCs) in fact confirm that the Agreements 
cover a substantial part of the relevant markets and support the finding – as part of a 
range of qualitative and quantitative evidence – that Broadcom’s conduct is prima 
facie capable of affecting competition.537 These figures are large even disregarding the 
fact that they refer to the overall market and not only to the high-end of the market, in 
which coverage is likely to be much more significant. In addition, these figures 
overestimate the likely amount of the downstream demand that is contestable given 
the existence of alternative arrangements that may not leave customers free to source 
from Broadcom’s competitors.538 Finally, […].539 Hence, it would represent an 
important customer for a fibre residential gateway SoC supplier who wants to enter or 
establish a credible presence in the market. 

(388) In the third place, Broadcom’s claim on coverage figures for [OEM B]’s, [OEM D]’s 
and [OEM E]’s sales of residential gateways is misleading. It is inappropriate to look 
at the combined coverage figures of only three out of six OEMs covered by the 
Agreements. The importance of the OEMs covered by the Agreements as market 
players is represented in their combined coverage figures for the different markets at 
stake and has to be seen against the backdrop of the considerations expressed at recital 
(366) above and (389) below. 

(389) In the fourth place, as set out in recital (366) above, the Agreements cover OEMs 
which are crucially important for entry and expansion in the markets at hand. 

(390) Fourth, Broadcom’s claim that the duration of the Agreements was short is unfounded. 
The Commission’s characterisation of the Agreements as long is substantiated insofar 
as it explicitly refers to the Agreements’ tendency to affect several generations of 
products spanning several tender cycles, in view of the typical length of tender 
processes (1.5 to 2 years) in this industry (see recitals (27) and (367) above).540 In 
addition, the Commission notes the following: 

                                                 
534 See minutes of meeting with Broadcom of 21 March 2019, Doc ID 1352, page 2. 
535 As is acknowledged by Broadcom stating that its strategic partners focus mainly on high-end solutions, 

see e.g. Broadcom presentation of 21 March 2019 titled “Industry Tutorial: Set-Top Boxes, Broadband 
Gateways, and Broadcom’s Strategic Partnerships”, Doc ID 1285, pages 23-24; Broadcom’s SO 
Response, Doc ID 1843-15, paragraphs 4, 42. 

536 The Commission excluded from Broadcom’s figure as provided in Broadcom’s SO Response (i.e. [30-
40]%), which was taken from the SO, cable residential gateway sales accounted for by […]. 

537 The Court of Justice has confirmed that two fifths of a market is a considerable proportion of total demand 
in view of foreclosure of the market to competition; see Case C-549/10 P Tomra and Others v 
Commission, EU:C:2012:221, paragraphs 43-46. This must however not be understood as a minimum 
threshold as the General Court has accepted even much lower market coverage figures as “significant” 
with a view to foreclosure effects, see Case T-286/09 Intel v Commission, EU:T:2014:547, paragraphs 
194, 271, annulled but not on this point. In the case at hand, foreclosure effects of the Agreements are 
confirmed also by other elements, see e.g. recitals (366)(b) and (370)(f) above. 

538 For example, Broadcom has an agreement […] with […], an OEM producing cable residential gateways. 
Pursuant to this agreement, ”[…]“ 

539 […]. 
540 See [OEM B]’s comments on the SO, Doc ID 2005, page 2. 
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(a) Broadcom itself makes statements as to what is apt to be considered “long” in 
this industry – citing among a list of “danger signs” in semiconductor markets 
“Long product development lead times (2-3 years)”;541  

(b) The average duration (absent any renewal) of the Agreements is 2.40 years. 
Their average duration incorporating the exercise of the renewal option 
specified, or a single renewal (where multiple renewals are, or indefinite renewal 
is, contractually possible), is 3.57 years.542 

(391) Hence, in this light, the Commission considers the duration of the Agreements to be 
long. 

(392) Fifth, Broadcom’s claim that the Commission took competitors’ statements at face 
value is unfounded for the following reasons. 

(393) In the first place, as a general remark, the Commission has not accepted any evidence 
“at face value”. It has rather considered a wide range of qualitative and quantitative 
evidence in arriving at its conclusions on the prima facie qualification of Broadcom’s 
conduct. The statements from competitors referred to in recital (368) above are entirely 
consistent with the remaining evidence quoted in this section and provide a coherent 
basis to establish the prima facie capability of Broadcom’s conduct to affect 
competition. 

(394) In the second place, Broadcom’s claim that the Commission took statements made by 
Intel at face value is wrong. Intel’s description of the impact of Broadcom’s conduct 
on Intel’s Connected Home Division is consistent with multiple other quotations listed 
at recital (368) above. Further, as regards Broadcom’s claim that performance issues 
with Intel’s Puma 6 and Puma 7 cable residential gateway SoCs are the sole cause of 
OEMs’ use of competing Broadcom cable residential gateway SoCs: (i) this is at odds 
with Broadcom’s parallel claim that the Agreements were necessary to protect 
Broadcom’s significant investments in its relationships with OEMs and service 
providers (see further recital (405) below); and (ii) even if it were true, this claim 
would have no effect on the Intel quotation pertaining to [OEM D]’s sourcing of xDSL 
SoCs from Broadcom (see recital (368)(a)(3) above).  

(395) Sixth, Broadcom’s claims concerning statements from service providers are unfounded 
for the reasons below: 

                                                 
541 Broadcom presentation of 21 March 2019 titled “Industry Tutorial: Set-Top Boxes, Broadband Gateways, 

and Broadcom’s Strategic Partnerships”, Doc ID 1285, page 5. 
542 These calculations have been conducted on a cautious basis that is favourable to Broadcom. Note 1: There 

is no explicit contractual stipulation as to the possibility of renewal in the [OEM A] CSA, the [OEM C] 
TPA and the [OEM E] Cable SPA. Hence, in respect of these Agreements, no addition has been made to 
the initial term in the above calculation with renewal options exercised. Note 2: The [OEM D] MoU 
provides for tacit 1 year renewals (thus an unspecified number of 1-year renewals is possible). On a 
cautious basis that is favourable to Broadcom, the above calculation with the renewal option exercised 
applies only one 1-year renewal. Note 3: The [OEM F] LoI provides for renewal "as may be reasonably 
required" (thus indefinite renewal is possible, subject to a reasonableness caveat). On a cautious basis 
that is favourable to Broadcom, the above calculation with the renewal option exercised applies only one 
2-year renewal. This is an appropriate proxy since Broadcom indicates (Broadcom’s SO Response, Doc 
ID 1843-15, Section 2.4) that this Agreement was concluded when negotiations geared towards 
concluding a TPA (a majority of which contain the option of a single 2-year renewal) were unsuccessful. 
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(a) Liberty Global’s description of the […] project (and other evidence on file 
contextualising this project) refutes, rather than supports, Broadcom’s claim. In 
particular: 
(1) According to Liberty Global, despite an explicit specification in the tender 

documentation that “[…]”543 only three proposals not incorporating 
Broadcom solutions from among eight OEMs identified as having no pre-
existing relationship with Broadcom were submitted. This does not affect 
the Commission’s conclusions with respect to […] and confirms that the 
Agreements had the effect of restricting significantly Liberty Global’s 
choice (see recital (370)(d) above); 

(2) Broadcom’s emphasis on Liberty Global’s selection of Broadcom “on the 
basis of technical specifications” is, again, an attempt to deflect scrutiny 
of Broadcom’s conduct by alluding to the supposed paramountcy and 
insuperability of service providers’ specifications. This is false, both in a 
general sense (see recitals (266) to (271) above) and in the specific case of 
this tender process – the Request for Proposal of which explicitly states 
“[…]”.544 

(3) In addition, the mere fact that five out of eight OEMs did not propose a 
non-Broadcom solution confirms that Liberty Global did not have the 
power to require these OEMs to submit a non-Broadcom proposal. 

(b) Vodafone’s statements refute, rather than support, Broadcom’s claim. In 
particular: 
(1) Statements to the effect that Vodafone has a policy of multi-homing during 

selection processes supports the view that there is indeed a desire among 
service providers to multi-source; 

(2) Broadcom’s quotation in isolation of a statement that Vodafone’s approach 
is subject to chip suppliers’ ability to meet Vodafone’s functional 
commercial requirements (the implication being that Broadcom’s chips are 
the only ones that meet them and that therefore there can be no foreclosure) 
is misleading. Quoting only the statement in which Vodafone says that it 
“was open to evaluating non-Broadcom-based solutions if they met 
Vodafone’s functional requirements and they were commercially 
competitive” omits information concerning the surrounding context and 
notably that Vodafone is paraphrasing the clarification it was forced to 
issue to OEMs when it became aware of a perception among OEMs that 
Vodafone would only consider Broadcom-based solutions in a particular 
process – something it describes as “not [our] intention”;545 and  

(3) Broadcom’s quotation in isolation of a statement to the effect that 
Vodafone is not aware of an instance where an OEM explicitly refused to 
supply non-Broadcom solutions is also misleading. Quoting only the 

                                                 
543 Request for Proposal entitled […], included as Annex 19 to Liberty Global’s reply of 14 November 2018 

to the Article 18(3) Decision of 24 October 2018, Doc ID 1205-13, page 9. 
544 Request for Proposal entitled […], included as Annex 19 to Liberty Global’s reply of 14 November 2018 

to the Article 18(3) Decision of 24 October 2018, Doc ID 1205-13, page 5. 
545 Vodafone’s reply of 29 November 2018 to question 7 of Article 18(3) Decision of 24 October 2018, Doc 

ID 1643, page 1. 
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statement in which Vodafone says that it “does not recall a case of an 
explicit refusal to supply equipment which did not contain Broadcom 
components”, again, omits information concerning the surrounding 
context insofar as the very next sentences state “If a supplier refused to 
provide solutions based on non-Broadcom components, it would not be 
obvious to Vodafone. Suppliers typically justify choice of components on 
the basis of synergies with other projects.”546 Hence, Vodafone recognises 
the potential limits of its knowledge of arrangements between Broadcom 
and OEMs, and underlines the importance of synergies between projects – 
something which tends to reinforce the Commission’s conclusions as to 
the Agreements’ loyalty-inducing effect in view of their multi-product 
scope (see recital (365) above). 

(c) KPN’s statements undermine Broadcom’s claim, or are at best irrelevant to (as 
opposed to supportive of) Broadcom’s claim. In particular: 
(1) KPN’s statement that it has not encountered with certainty a situation 

where OEMs refused to supply non-Broadcom solutions is tempered by 
the two KPN-provided examples of exertion of pressure by Broadcom on 
market players that are quoted in recital (370)(e) above (namely – (a) an 
occasion where an oral offer of a non-Broadcom solution was changed to 
a Broadcom solution in the subsequent written offer; and (b) an occasion 
at the September 2017 IBC conference, in which Broadcom threatened to 
discontinue certain development activity if KPN refused to procure the 
next version of a chipset from Broadcom); and 

(2) KPN’s statement that it bases its sourcing decisions on technical 
requirements and functionality, and “does not require [OEMs] to offer 
non-Broadcom products” does not refute the Commission’s conclusion 
that the Agreements (concluded directly between Broadcom and OEMs) 
were capable of affecting competition. The fact that KPN does not require 
non-Broadcom products does not mean that it does not expect them if they 
meet its technical requirements and functionality. 

(d) Orange’s statements undermine Broadcom’s claim, or are at best irrelevant to 
(as opposed to supportive of) Broadcom’s claim. In particular: 
(1) Orange’s statement that it specifically requested bids with Broadcom and 

HiSilicon solutions, and its apparent frustration to see only Broadcom 
solutions bid, supports the view that service providers indeed wish to 
multi-source; and 

(2) Broadcom’s contention that Orange was satisfied by the explanation by 
“some of” the OEMs involved that other chip suppliers’ solutions could 
not meet Orange’s time-to-market requirements is without basis. Orange 
did not state that it was satisfied with the OEMs’ explanation – rather only 
that some OEMs justified the lack of non-Broadcom based proposals on 
the basis of time-to-market requirements. 

                                                 
546 Vodafone’s reply of 29 November 2018 to question 11 of Article 18(3) Decision of 24 October 2018, 

Doc ID 763, page 6. 
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(e) In the fifth place, Broadcom’s general claims that service providers would not 
be interested or willing to multi-source are also refuted by the following: 
(1) […]547  
(2) […]548 
(3) Cable Europe, a European trade association representing broadband cable 

TV operators and national cable associations in the EU, stated: “It is also 
important, from a commercial perspective, for our members to have 
multiple chipset suppliers. One member has historically held a two OEM, 
two SOC policy for its customer premises equipment, whereby it nominates 
a primary (preferred) and secondary seat SOC provider. The purpose of 
this policy is to mitigate risk – e.g. in case of loss of supply from the 
primary chip provider – and to increase commercial leverage against the 
preferred, primary chip provider.”549 

(396) Seventh, Broadcom’s claim that many OEMs actually preferred to work with just one 
chipset supplier when bidding is unfounded for the following reasons. 

(397) In the first place, Broadcom’s claim is irrelevant with regard to the Agreements’ 
capability to affect competition. By way of the exclusivity-inducing provisions in the 
Agreements, Broadcom is effectively preventing the OEMs concerned from sourcing 
from its competitors. In addition, it is legally irrelevant that the exclusivity-inducing 
provisions had been included in the Agreements upon the OEMs’ request (which is in 
itself unlikely).550 

(398) In the second place, the three statements from [OEM A]551, [OEM D]552 and [OEM 
E]553 invoked by Broadcom in support of its claim lack credibility. The Commission 
has acquired evidence of numerous contacts between Broadcom and the respective 
OEMs in relation to these letters and prior to their submission to the Commission, 
which shows that Broadcom invited these OEMs to provide the Commission with 
corresponding submissions and, in two cases, even provided these OEMs with drafting 
suggestions. 

(399) As regards [OEM A]’s statement in its letter to the Commission of 24 July 2019, 
evidence in the Commission’s file shows that in a telephone conference between 
[OEM A], Broadcom, [OEM A]’s external lawyer and Broadcom’s external lawyer on 
9 July 2019, “[Broadcom’s external lawyer] asked that [[OEM A]] make a written 
submission to the Commission […]. [Broadcom’s external lawyer] asked that [[OEM 
A]] send this statement by 23 July 2019. [[OEM A]’s external lawyer] asked 
[Broadcom’s external lawyer] to provide an outline of the type of submission 
Broadcom would like [[OEM A]] to consider making, for consideration by [[OEM 
A]]”.554 On 10 July 2019, “[Broadcom’s external lawyer] wrote to [[OEM A]’s 

                                                 
547 […]. 
548 […]. 
549 Cable Europe’s observations on the SO, Doc ID 2070, page 2. 
550 Case C-85/76 Hoffmann-La Roche v Commission, EU:C:1979:36, paragraph 89. See also Case C-413/14 

P Intel Corp. v Commission, EU:C:2017:632, paragraph 137. 
551 Doc ID 1846, page 2. 
552 Doc ID 1792, page 2. 
553 Doc ID 2057, pages 2-3. 
554 [OEM A]’s reply of […] to question 2 of Article 18(2) request for information of […], page 3. 
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external lawyer] attaching Broadcom’s suggested topics for [[OEM A]’] letter to the 
Commission […]”.555 This “Outline for Potential [OEM A] Statement” proposed 
[…].556 […].557 […].558 

(400) As regards [OEM D]’s statement in its letter to the Commission of 19 July 2019, first 
contacts in relation to the letter were initiated by Broadcom on 5 July 2019 with 
Broadcom asking [OEM D] to provide the Commission with a detailed presentation of 
the partnership between Broadcom and [OEM D]. Broadcom is said to have indicated 
that this could be done either in writing or during the Oral Hearing.559 On 9 July 2019, 
[OEM D] decided that it would be “favourable to make a letter in order to defend 
[[OEM D]’s] interest for the development of its business in the future. Without the 
current support provided by BCM [Broadcom], our [[OEM D]’s] businesses will be 
worse”.560 

(401) In a conversation between Broadcom’s external lawyer and [OEM D]’s external 
lawyer on 10 July 2019, Broadcom renewed its request for a [OEM D] letter to the 
Commission.561 On 12 July 2019, [OEM D] advised its external lawyer to 
communicate to Broadcom that [OEM D] would send a letter to the Commission.562 
This was communicated to Broadcom on 13 July 2019.563sure On 16 July 2019, 
Broadcom’s external lawyer provided [OEM D]’s external lawyer with proposed 
elements to be included in a draft letter to be sent to the Commission by [OEM D].564 
This “Input for Potential [OEM D] Statement” proposed as item number 8 on the list: 
“Complaints by Service Providers that they would be harmed by the contracts are 
unfounded. The Service Providers fail to appreciate that it is not practicable to have 
the kinds of procurement competitions that were feasible prior to ST 
Microelectronics’s exit, featuring comparable Broadcom and non-Broadcom STB and 
residential gateway chips.”565 

(402) As concerns [OEM E]’s statement in its letter to the Commission of 7 August 2019, 
the Commission notes that also [OEM E] had direct contacts with Broadcom and 
Broadcom’s external legal advisor prior to [OEM E]’s submission to the Commission 
of 7 August 2019.566 Evidence in the file on the existence of these direct contacts 
reveals, inter alia, that Broadcom’s external lawyer communicated to [OEM E] 
Broadcom’s preference as to who should represent [OEM E] at the Oral Hearing before 

                                                 
555 [OEM A]’s reply of […] to question 2 of Article 18(2) request for information of […], page 3. 
556 Annex 4 to [OEM A]’s reply of […] to 18(2) request for information of […], page 2. 
557  [OEM A]’s reply of […] to question 2 of Article 18(2) request for information of […], page 5. 
558  [OEM A]’s reply of […] to question 2 of Article 18(2) request for information of […], page 5. 
559 [OEM D]’s reply of […] to question 1 of Article 18(2) request for information of […], page 1. 
560 [OEM D]’s reply of […] to question 1 of Article 18(2) request for information of […], page 1. 
561 Appendix 1 to [OEM D]’s reply of […] to question 2 of Article 18(2) request for information of […]. 
562 [OEM D]’s reply of […] to question 1 of Article 18(2) request for information of […], page 1. 
563 [OEM D]’s reply of […] to question 1 of Article 18(2) request for information of […], page 1. 
564 [OEM D]’s reply of […] to question 1 of Article 18(2) request for information of […], page 1 and 

Appendix 1 to [OEM D]’s reply of […] to question 2 of Article 18(2) request for information of […], 
pages 43 and 51-53. 

565 Appendix 1 to [OEM D]’s reply of […] to question 2 of Article 18(2) request for information of […], 
page 52. 

566 See [OEM E]’s reply of […] to question 1 of Article 18(2) request for information of […], page 1. 
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the Commission on 20 August 2019 and that [OEM E] shared with Broadcom a list of 
the speaking points for [OEM E]’s intervention at the Oral Hearing.567 

(403) In the third place, there are discrepancies between the three statements and the 
submissions by those OEMs in their earlier responses to the Commission’s requests 
for information pursuant to Article 18(2) of Regulation (EC) No 1/2003. In particular, 
all of these players have previously pointed at the possibility of switching between 
different suppliers of SoCs when launching new STB or residential gateway models 
depending on a variety of considerations, while in their letters they seem to indicate 
the opposite.568 Providing incorrect or misleading information to requests pursuant to 
Article 18(2) of Regulation (EC) No 1/2003 is punishable by a fine. Hence, replies to 
these earlier requests are inherently more reliable than letters submitted in the absence 
of requests for information. 

(404) In the fourth place, [OEM B] submitted in its written observations on the SO of 5 
August 2019 that “[OEM B] understands that lifting the exclusivity would give [OEM 
B] more flexibility in sourcing its requirements”.569 This corroborates the findings in 
the SO in that OEMs can make use of the increased flexibility that the interim measures 
would grant them.  

8.5.2.3. Objective justification and efficiencies 
(405) Broadcom argues that its conduct is justified by efficiencies. In particular, it argues 

that its conduct created significant benefits for OEMs, service providers, and 
consumers.570 Broadcom claims that focussing its resources on supporting its selected 
OEM partners and the associated investments enabled Broadcom and its OEM partners 
to accelerate time-to-market with top-quality designs at competitive prices, which 
ultimately benefitted service providers and consumers.571 Broadcom claims that the 
exclusivity-inducing provisions reflect Broadcom’s significant investment in its 
commercial relationships with the six OEMs and with service providers.572  

(406) The Commission concludes that Broadcom has not demonstrated at this stage of the 
proceedings that its conduct is counterbalanced or outweighed by advantages in terms 
of efficiencies that also benefit the consumer.  

(407) First, Broadcom did not demonstrate that the exclusivity-inducing provisions are 
indispensable to the realisation of the claimed efficiencies. In particular, Broadcom 

                                                 
567 See [OEM E]’s reply of […] to question 1 of Article 18(2) request for information of […], pages 1-2; e-

mail exchange of 12 July 2019 between Broadcom’s external lawyer and [OEM E], Doc ID 2184, page 
1. 

568 [OEM A]’s reply of […] to question 27.1 of Article 18(2) request for information of […], page 10. [OEM 
D]’s reply of […] to question 27 of Article 18(2) request for information of […], page 9; [OEM E]’s reply 
of […] to question 27 of Article 18(2) request for information of […], page 13. 

569 [OEM B]’s observations on the SO, Doc ID 2005, page 2. 
570 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 39-69; see also Broadcom’s Comments on the 

Letter of Facts of 22 August 2019, Doc ID 2154, point 3 h., pages 6-7; see also Annex 1 to Broadcom’s 
SO Response titled “Economic Considerations that Should be More Thouroughly Explored Before 
Interim Measures are Imposed Against Broadcom”, Doc ID 1843-1, pages 4-5. 

571 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 43 and 69. 
572 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 129, 133, 134 and 142. See further paragraphs 

148 to 152 (illustratively referring to, variously, the nature of Broadcom’s commercial relations with 
[OEM A], [OEM B] and [OEM E]). 
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has submitted no evidence to support its claim that, but for the clauses, it would not 
have made investments in its relationships with OEMs and service providers. 

(408) In the first place, Broadcom has a natural interest in working together with the OEMs 
to provide useful products to service providers. That is because OEMs might no longer 
want to bid products incorporating Broadcom solutions if the cooperation with 
Broadcom does not work. It is therefore very likely that Broadcom would seek close 
cooperation with OEMs also in absence of the exclusivity-inducing provisions, as 
confirmed by Broadcom’s form 8-K submitted to the US SEC the day after the SO was 
issued (“The interim measures, if adopted, will not preclude the continued sale by 
Broadcom of any products. Broadcom’s contracts with these customers would remain 
in force, other than the provisions at issue, and it intends to continue to support these 
customers going forward.”)573 

(409) In the second place, Broadcom itself states that the Agreements simply concretised an 
already existing and entirely voluntary state of affairs in which OEMs’ perception of 
the quality of Broadcom’s offering and of Broadcom being a valued partner574 had led 
to a longstanding commercial relationship with the relevant OEMs, and a de facto 
exclusive or quasi-exclusive supply of Broadcom products. While Broadcom’s claims 
in this regard are implausible (see recitals (278) to (283)), this indicates that the 
exclusivity-inducing provisions in the Agreements are not indispensable and rather 
suggests they aim at foreclosing competition. 

(410) In the third place, Broadcom has also failed to demonstrate that other arrangements 
such as incremental volume-based rebates would not have been sufficient to achieve 
the claimed objective. Whilst Broadcom claims that OEMs were not willing to make 
volume commitments because demand from service providers was unpredictable,575 
this claim is entirely unsubstantiated.  

(411) Second, Broadcom did not demonstrate, with a sufficient degree of probability, and on 
the basis of verifiable evidence, that any efficiencies have been realised or are likely 
to be realised as a result of the exclusivity-inducing provisions. Given the importance 
OEMs attach to technical support and customer support in general from chip suppliers, 
it is likely that Broadcom would have provided the relevant support also in the absence 
of the exclusivity-inducing provisions in the Agreements as otherwise OEMs would 
risk not being able to provide the technical support which is required from them by 
service providers.576 Aside from this, Broadcom’s claim that the Agreements enable 
Broadcom’s OEM Partners to better compete is based on statements by [OEM A], 
[OEM D] and [OEM E] that were brought forward in letters to the Commission 
prepared in the circumstances described at recitals (398) to (402) above. The 
credibility of – and thereby the evidential weight that can be attributed to – these 
statements is, therefore, questionable. Even if these statements were plausible, 
Broadcom did not submit any justification for why the foreclosure effects on other 
OEMs not covered by the Agreements will not lead to any harm to consumers. 

                                                 
573 Broadcom’s form 8-K of 26 June 2019, printed from https://investors.broadcom.com/static-

files/8fdf8974-7641-4c5b-bf84-82edb4215a61, page 2. 
574 Broadcom’s Comments on the Letter of Facts of 22 August 2019, Doc ID 2154, point 3.e., pages 3-5. 
575 Broadcom’s SO Response, Doc ID 1843-15, paragraph 61. 
576 See Broadcom’s form 8-K of 26 June 2019, printed from https://investors.broadcom.com/static-

files/8fdf8974-7641-4c5b-bf84-82edb4215a61, page 2. 
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(412) Third, Broadcom did not demonstrate that the alleged efficiencies brought about by 
the exclusivity-inducing provisions outweigh the negative effects on competition as 
described above. 

(413) Fourth, Broadcom has not shown that the exclusivity-inducing provisions do not 
eliminate competition, by removing all or most existing sources of actual or potential 
competition. 

(414) Fifth, Broadcom has not shown that the claimed efficiencies benefit consumers. 
8.5.2.4. Conclusions on the finding of abuse 
(415) In light of the principles established in section 8.5.1 above, the Commission concludes 

that the exclusivity-inducing provisions contained in the Agreements, which have been 
identified in section 8.5.2.1 above, are prima facie capable of affecting competition 
and prima facie amount to an abuse of Broadcom’s prima facie dominant positions in 
the worldwide markets for STB SoCs, fibre residential gateway SoCs and xDSL 
residential gateway SoCs. As explained in section 8.5.2.3 above, Broadcom has so far 
failed to demonstrate that those provisions are prima facie objectively justified and/or 
generate the requisite degree of efficiencies. 

8.6. Effect on trade between Member States 
8.6.1. Principles 
(416) Article 102 TFEU prohibits any abuse of a dominant position within the internal 

market or in a substantial part of it insofar as it may affect trade between Member 
States. An abuse of a dominant position affects trade between Member States when it 
is capable of influencing, either directly or indirectly, actually or potentially, the 
pattern of trade in goods and services between Member States.577 

(417) The Court of Justice has held that “Article 82 [now 102 TFEU] does not require it to 
be proved that abusive conduct has in fact appreciably affected trade between Member 
States, but that it is capable of having that effect”.578 

(418) The Commission Guidelines on the effect on trade concept contained in Articles 81 
and 82 of the Treaty [now Articles 101 and 102 TFEU] (the “Notice on the effect on 
trade”),579 states that “[w]here a dominant undertaking adopts various practices in 
pursuit of the same aim, […], it is sufficient that at least one of these practices is 
capable of affecting trade between Member States.”580 Furthermore, “[a]greements 
and practices that affect the competitive structure inside the [Union] by eliminating or 
threatening to eliminate a competitor operating within the [Union] may be subject to 
the [Union] competition rules.”581 

                                                 
577 See Joined Cases C-215/96 and C-216/96 Bagnasco v BNP and others, EU:C:1999:12, paragraph 47. 
578 Case C-322/81 Michelin v Commission, EU:C:1983:313, paragraph 104; see also Joined Cases C-241/91 

P and C-242/91 P RTE and ITP v Commission, EU:C:1995:98, paragraphs 69-70. 
579 Commission Notice - Guidelines on the effect on trade concept contained in Articles 81 and 82 of the 

Treaty, OJ C 101, 27.04.2004, pages 81-96. 
580 Commission Notice - Guidelines on the effect on trade concept contained in Articles 81 and 82 of the 

Treaty, OJ C 101, 27.04.2004, pt. 17; see in this respect also Case C-85/76, Hoffmann-La Roche v 
Commission, EU:C:1979:36, paragraph 126. 

581 Commission Notice - Guidelines on the effect on trade concept contained in Articles 81 and 82 of the 
Treaty, OJ C 101, 27.04.2004, pt. 20; see also Case T-24/93, Compagnie maritime belge transports and 
Others v Commission, EU:T:1996:139, paragraph 203. 
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(419) Thus, EU law covers any agreement or any practice which is capable of constituting a 
threat to free trade between Member States in a manner which might harm the 
attainment of the objectives of an internal market between the Member States, in 
particular by sealing off domestic markets or by affecting the structure of competition 
within the internal market.582 

8.6.2. Application to this case 
(420) The Commission concludes that Broadcom’s conduct is, prima facie, capable of 

affecting the pattern of trade in goods between Member States. 
(421) First, the Agreements have either a worldwide scope, a worldwide scope excluding 

China in the case of the [OEM C] TPA or, as regards the [OEM F] LoI, relate to the 
sale of chipsets for products destined for the entire European Union.583 Hence, 
Broadcom’s conduct is capable of having a negative impact on competition in an area 
extending beyond a single Member State even covering the entire European Union.  

(422) Second, as mentioned in recital (26) above, in the EEA, tenders typically cover a 
service provider’s demand for products in multiple EU Member States, or even in both 
EU and non-EU countries.584 This further increases the likelihood that trade between 
Member States is affected. 

(423) Third, trade between Member States is capable of being affected because the 
Agreements have been implemented with regard to customers established in the 
European Union (namely [OEM C], [OEM D] and [OEM E]) or in any event that are 
active in the European Union (namely [OEM A], [OEM B] and [OEM F]). Moreover, 
they have been implemented with regard to shipments destined to satisfy the needs of 
service providers established or active in several Member States of the European 
Union (such as Vodafone, KPN, Liberty Global, Orange, Telefonica and Deutsche 
Telekom). 

8.7. Conclusion as regards the prima facie infringement 
(424) Based on the findings set out in this section 8, the Commission concludes that the 

exclusivity-inducing provisions contained in the Agreements prima facie amount to an 
abuse of Broadcom’s prima facie dominant positions in the worldwide markets for 
STB SoCs, fibre residential gateway SoCs and xDSL residential gateway SoCs 
contrary to Article 102 TFEU and Article 54 of the EEA Agreement. 

9. URGENCY DUE TO THE RISK OF SERIOUS AND IRREPARABLE DAMAGE TO 
COMPETITION 

9.1. Principles 
(425) Article 8(1) of Regulation (EC) No 1/2003 confines the Commission’s power to take 

interim measures to cases of “urgency due to the risk of serious and irreparable 
damage to competition”. In this regard, the following criteria are relevant. 

                                                 
582 Case C-22/78 Hugin v Commission, EU:C:1979:138, paragraph 17; Case C-475/99 Ambulanz Glöckner, 

EU:C:2001:577, paragraph 47; Case C-407/04 P Dalmine v Commission, EU:C:2007:53, paragraph 89. 
583 See “Letter of Intent” entered into between Broadcom and [OEM F] on […] 2018, Doc ID 999, Exhibit 

A, page 3. 
584 MediaTek’s submission of 8 April 2019, Doc ID 1741, page 8, paragraphs 60-61. 
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(426) First, for the ordering of interim measures to be urgent it must be necessary for these 
measures to take effect before the decision on the substance of the case in order to 
avoid the risk of serious and irreparable damage to competition.585 

(427) Second, it is sufficient that the damage in question resulting from the implementation 
of the conduct at stake represents a tangible risk586 or appears likely (i.e. foreseeable 
with a sufficient degree of probability), particularly when it depends on the occurrence 
of a number of factors.587 While purely hypothetical damage cannot be taken into 
consideration, it is not necessary to establish with absolute certainty that the harm is 
imminent.588 

(428) Third, damage is irreparable if it could no longer be remedied by the decision to be 
adopted by the Commission upon the conclusion of the administrative procedure.589 
Situations in which the Union Courts have identified that irreparable damage can occur 
include new developments on the market having long-term effects on supply and 
demand that would subsequently be very difficult, if not impossible, to reverse;590 
damage suffered by an undertaking such as to threaten that undertaking’s survival on 
the relevant market(s)591 or irremediably affect its market share;592 or the restriction of 
an undertaking’s freedom to define its business policy.593 Damage can be deemed 
irreparable even in the absence of structural or legal obstacles to reverse that 
damage.594  

(429) Fourth, the seriousness of the damage implies a certain degree of magnitude or severity 
of the harm to competition to be determined in the circumstances of the particular 
case.595 

(430) Fifth, the strength of the prima facie case may be taken into account in the assessment 
of urgency and, if appropriate, of the balance of interests.596 

9.2. Application to this case 
(431) The Commission concludes that if Broadcom’s conduct (as described in section 8.5 

above) were allowed to continue, it would likely lead to serious and irreparable damage 
to competition in each of the relevant markets concerned by this case (as defined in 
section 8.3 above) before the Commission could reasonably take a final decision on 
the substance. Section 9.2.1 below sets out the Commission’s conclusions regarding 
the damage to competition which is likely to occur in the absence of interim measures. 

                                                 
585 Joined Cases 76, 77 and 91/89 R RTE v Commission, EU:C:1989:192, paragraph 12. 
586 Case T-184/01 R IMS Health v Commission, EU:T:2001:259, paragraph 144 and Case C-481/01 P(R) 

NDC Health v IMS, EU:C:2002:223, paragraphs 68-69. 
587 Case C-149/95 P(R) Commission v Atlantic Container Line and Others, EU:C:1995:257, paragraph 38. 
588 Case C-149/95 P(R) Commission v Atlantic Container Line and Others, EU:C:1995:257, paragraph 38. 
589 Case 792/79 R Camera Care v Commission, EU:C:1980:18, paragraph 14; Case T-44/90 La Cinq v 

Commission, EU:T:1992:5, paragraph 80. 
590 Joined Cases 76, 77 and 91/89 R RTE v Commission, EU:C:1989:192, paragraphs 16, 18. 
591 Case 792/79 R Camera Care v Commission, EU:C:1980:18, paragraph 14; and, by analogy, Case T-

184/01 R IMS Health v Commission, EU:T:2001:259, paragraph 121. 
592 By analogy, Case T-369/03 R, Arizona Chemicals and others v Commission, EU:T:2004:9, paragraph 76. 
593 By analogy, Case T-184/01 R IMS Health v Commission, EU:T:2001:259, paragraph 130. 
594 Case C-481/01 P(R) NDC Health v IMS, EU:C:2002:223, paragraph 70. 
595 Commission Decision of 18 August 1982 (IV/30.696 - Distribution system of Ford Werke AG - interim 

measure), OJ 1092 L 256, recitals 45 and 46. 
596 Case C-481/01 P(R) NDC Health v IMS, EU:C:2002:223, paragraph 63 and Case C-445/00 R Austria v 

Council, EU:C:2001:123, paragraph 110. 
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Sections 9.2.2 and 9.2.3 below set out the Commission’s conclusions regarding the 
seriousness and irreparability of such damage. 

9.2.1. Urgent need to prevent damage to competition 
(432) The Commission concludes that there is an urgent need to prevent irreparable damage 

to competition that would likely occur in the following forms, if Broadcom’s conduct 
were allowed to continue pending a final Commission decision on the substance of the 
case. 

(433) First, as outlined in section 8.5 above, Broadcom’s exclusivity-inducing provisions are 
likely to lead the OEMs affected by the conduct to purchase SoCs exclusively or quasi-
exclusively from Broadcom when bidding for service providers’ calls for tenders. 
Given that these are major OEMs, which have significant chances of winning tenders 
of service providers,597 the ability of Broadcom’s competitors to compete on the merits 
for downstream demand is likely to be severely affected in the timeframe that it would 
take for the Commission to come to a final decision on the substance of the case, which 
is likely to be at least two to three years.598 

(434) In this regard, the Commission recalls that tenders are generally organised by service 
providers for at least part of their demand roughly every 1.5 to 2 years (see recital (27) 
above) and that the Agreements were entered into between […] 2017 and […] 2019 
(i.e. sometimes less time ago than the usual time period between two tenders) and have 
a duration ranging from one to three years (see recitals (367) and (390) above). This 
suggests that the likely anticompetitive consequences brought by the exclusivity-
inducing conditions in the Agreements (see section 8.5.2.2 above) are far from having 
fully materialised, as not all service providers may have launched tenders to replace 
CPE since the point in time when the Agreements have entered into force. In the 
absence of the Commission’s urgent intervention by means of interim measures, in the 
timeframe that it would take for the Commission to come to a final decision on the 
substance of the case (which is likely to be at least two to three years; see recital (433) 
and footnote 598 above), the application of Broadcom’s exclusivity-inducing 
conditions would ultimately affect at least part of the demand of all service 
providers.599 If the Agreements were in place for longer, the anticompetitive effects of 
Broadcom’s conduct would be extended to an even larger portion of the markets at 
stake, as an increasing part of service providers’ demand would be affected. This 
would severely restrict the ability of Broadcom’s competitors to compete with 
Broadcom with respect to service providers’ demand.  

(435) Moreover, the Commission’s investigation indicates that a considerable number of 
tenders are likely to be announced in the coming months (see recital (437)(c) below). 
While, under normal circumstances, frequent tenders would indeed offer more 
opportunities to compete in the absence of undue obstacles to competition on the 
merits, this is not the case in the situation at hand, where, prima facie, Broadcom’s 
conduct is capable of affecting competitors’ ability to compete for those very tenders 

                                                 
597 As set out in sections 6.2 to 6.7 above, these OEMs account for roughly half of global STB sales and 

approximately [30-40]% of global residential gateway sales. 
598 No Commission investigation which resulted in a prohibition decision in the past five years lasted less 

than two years and only a limited number of cases lasted less than three years. In this case, the need to 
carry out an assessment of several markets and different types of conduct in the full respect of Broadcom’s 
procedural rights would make it unlikely that a case on the substance could be concluded more swiftly. 

599 See also the considerations included in recital (27) above on the consequences of a chip supplier’s failure 
to win tenders. 
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(see section 8.5.2.2 above). In this case, the opposite conclusion is true, i.e. substantial 
upcoming tendering activity means that Broadcom’s conduct is more likely to lead to 
increasing marginalisation or exit of Broadcom’s competitors as their ability to 
participate in these tenders with the largest OEMs will be hindered. 

(436) The consequences of such scenario would be particularly damaging to competition, 
especially in light of the adverse knock-on consequences of a chip supplier’s failure to 
win a particular tender on its ability to win tenders in subsequent generations of a 
particular product (see recital (27) above), which would likely significantly reduce a 
chip supplier’s incentive to incur the necessary investment to remain present and 
competitive in the market (see recital (479) below), thereby likely leading to 
competitors’ increasing marginalisation and potential exit from the market. This has 
to be seen, in particular, in light of the importance of economies of scale to profitably 
supply STB and residential gateway SoCs (see recital (157) above) and the competitive 
advantage enjoyed by chip suppliers with established customer relationships over new 
suppliers or suppliers seeking to expand sales with new customers (see recital (158) 
above). 

(437) Second, the likelihood that Broadcom’s conduct will lead to the increasing 
marginalisation and the exit from the relevant markets of Broadcom’s competitors in 
the absence of the Commission’s urgent intervention is corroborated by the following 
elements: 
(a) The fact that there are a minimum of 120 large Internet service providers across 

the European Union’s 28 Member States600 and the fact that as of July 2018 there 
were over 380 bit-stream access agreements granted by incumbent Internet 
service providers to new market entrants.601 Given that providers of fixed 
Internet access rely on CPE incorporating SoCs to serve their customers and 
therefore typically source devices from OEMs on a regular basis (see recitals 
(26) and (27) above), the scale of the business affected by Broadcom’s conduct 
would likely be significant. Indeed, according to estimates by MediaTek, the 
accuracy of which was not contested by Broadcom, approximately 75 of these 
Internet service providers might be involved in a tender for CPE each year (even 
if the actual number of tenders may be less since a number of larger groups 
organise cross-border tenders; see recital (26) above).602 

(b) The fact that there are at least 71 companies that provide cable audiovisual 
services in the European Union. Given that providers of cable audiovisual 
services rely on STBs incorporating SoCs to serve their customers and therefore 
typically source STBs from OEMs on a regular basis (see recitals (26) and (27) 
above), the scale of the business affected by Broadcom’s conduct would likely 
be significant. Indeed, according to estimates by MediaTek, the accuracy of 
which was not contested by Broadcom, approximately 30 of these providers of 
cable audiovisual services might be involved in a tender for STBs each year 

                                                 
600 See MediaTek’s observations on the SO of 26 July 2019, Doc ID 1889, paragraph 70, with reference to 

a Study for EC: Fixed Broadband Prices, empirica and TÜV Rheinland, SMART 2016/0044, available 
at: http://ec.europa.eu/newsroom/dae/document.cfm?doc_id=49386. 

601 See MediaTek’s observations on the SO of 26 July 2019, Doc ID 1889, paragraph 70, with reference to 
DESI 2018 - Connectivity - Broadband market developments in the EU, European Commission, SMART 
2016/0045, available at: https://ec.europa.eu/newsroom/dae/document.cfm?doc_id=57328. 

602 MediaTek’s observations on the SO of 26 July 2019, Doc ID 1889, paragraph 70. 
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(even if the actual number of tenders may be less since a number of larger groups 
organise cross-border tenders; see recital (26) above).603 

(c) The fact that service providers’ tendering activity for residential gateways and 
STBs is generally expected within the industry to become particularly intense 
within the next three years, in particular due to the introduction of the new Wi-
Fi 6 standard. This is confirmed by the following information provided by chip 
suppliers. 
(1) According to Intel, “[…] there will be a significant amount of tendering 

activity from service providers, prompted by the introduction of the new 
Wi-Fi 6 standard. The introduction of this new standard will drive growth 
for residential gateway equipment suppliers, as it will necessitate the 
rollout of new Wi-Fi access point equipment that will be Wi-Fi 6-
compliant”.604 In particular, Intel expects that in the coming months 
several leading European service providers including Liberty Global, 
Vodafone Group, British Telecom, Orange, Telecom Italia, Fastweb Italy, 
Wind Italy, Telefonica and Bouygues Telecom will launch a significant 
number of new tenders for new residential gateways containing Wi-Fi 6 
functionality in the EEA alone.605 

(2) According to estimates by MediaTek, provided by MediaTek to illustrate 
the harm which would ultimately need to be borne by European 
consumers, there will be around 80-85 tenders for any given residential 
gateway product line coming up in the next three years and between 10 
and 20 tenders for STBs coming up only in the next year.606 Tenders at 
their closing stage or to be launched between the second half of 2019 and 
the first half of 2020 include tenders by some of the largest service 
providers in the EEA, including Liberty Global, Canal+, Deutsche 
Telekom, Orange, Telecom Italia, TalkTalk Group and OTE.607  

(438) Third, these conclusions are confirmed and strengthened by the fact that Broadcom’s 
competitors are already facing difficulties, which are likely to be at least partially 
attributable to Broadcom’s ongoing conduct. For example: 
(a) As regards the market for STB SoCs, MediaTek stated that, as a result of the 

pressure exerted by Broadcom, MediaTek Group’s STB business has performed 

                                                 
603 MediaTek’s observations on the SO of 26 July 2019, Doc ID 1889, paragraph 71. Due to what seems to 

be a clerical error, MediaTek mistakenly refers to modems rather than STBs. The Commission notes that 
these figures underestimate the number of future STB tenders because they do not take into account STBs 
based on technologies other than cable. 

604 Intel’s observations on the SO of 26 July 2019, Doc ID 1897, page 2. 
605 Intel’s observations on the SO of 26 July 2019, Doc ID 1897, page 2; Annex 1 to Intel’s observations on 

the SO of 26 July 2019, Doc ID 1898. 
606 MediaTek’s submission of 8 April 2019, Doc ID 1741, paragraphs 55-56. The correctness of MediaTek’s 

estimates was confirmed by MaxLinear (see MaxLinear’s observations on the SO of 28 July 2019, Doc 
ID 1932, paragraph 15). See also Intel’s observations on the SO of 26 July 2019, Doc ID 1897, page 2, 
where it is stated: “[Intel’s expectation of new tenders to be launched] is largely consistent with the 
Commission’s estimate [which was based on MediaTek’s submission of 8 April 2019, Doc ID 1741, 
paragraphs 55-56] in the SO that there will be significant tendering activity in the short to medium term 
both on a European and global basis.” 

607 MediaTek’s observations on the SO of 26 July 2019, Doc ID 1889, Table 1 at paragraph 72.  
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[5-10]%.615 Intel explained that “Broadcom’s conduct, and in particular the 
conditions that Broadcom imposed on customers, was a very important 
contributor to CHD’s revenue and profitability shortfalls”616 and considered that 
“[…] if Intel CHD continues to miss revenue projections, it is unlikely that future 
cuts would be available short of exiting one or more lines of the business”.617 
Intel thus considered that “[t]he risk of serious and irreparable harm resulting 
from Broadcom’s practices continues to be significant in the short-to-medium 
term.”618 Along the same lines, MaxLinear (a supplier of FE chips and partner 
of Intel in offering chipset solutions for CPE) stated that it is “[…] aware that 
Intel is quickly approaching its critical market exit threshold for [residential 
gateway] SOCs. […] [I]f Broadcom’s unlawful behavior is allowed to continue, 
in the next two to three years Broadcom will acquire a monopoly position in yet 
another market.”619 Moreover, MediaTek claimed that, as a result of 
Broadcom’s behaviour, it has only been able to participate in a limited number 
of tenders for residential gateway SoCs organised by service providers in the 
EU.620  

(439) Fourth, the risk of marginalisation of or exit by competitors to Broadcom in the 
relevant markets covered by this Decision is made more likely by the fact that 
competitors have already been facing difficult market conditions in the past, as 
confirmed by the fact that several companies have already exited the STB SoC market 
in recent years “due to low ROI [return on investment] and high technical cost” (see 
also recital (120) above).621 In particular: 
(a) Intel discontinued development of SoCs for STBs in 2015, with the last of these 

products going out of production at the end of Q4 2018,622 since Intel’s market 
share in SoCs for STBs was insufficient to sustain the required investment level 
to remain profitable;623  

(b) STMicroelectronics announced in January 2016 that it had ceased developing 
SoCs for STBs and cable residential gateways.624  

(440) Fifth, it is likely that in the absence of the Commission’s intervention, Broadcom’s 
conduct would likely expand to additional OEMs and therefore cause additional 
damage to competition. This is confirmed by the fact that the [OEM F] LoI described 
in recital (56) above was concluded only on […] 2018 and by the fact that the [OEM 

                                                 
615 Intel’s reply of 18 March 2019 to question 1.2 of Article 18(2) request for information of 28 February 

2019, Doc ID 1535, pages 2-3. 
616 Intel’s reply of 18 March 2019 to question 1.1 of Article 18(2) request for information of 28 February 

2019, Doc ID 1535, page 2. 
617 Intel’s reply of 18 March 2019 to question 1.3 of Article 18(2) request for information of 28 February 

2019, Doc ID 1535, page 3. 
618 Intel’s observations on the SO of 26 July 2019, Doc ID 1897, page 2. 
619 MaxLinear’s reply of 2 December 2018 to question 5.2 of Article 18(3) Decision of 24 October 2018, 

Doc ID 867, page 8. 
620 MediaTek’s submission of 8 April 2019, Doc ID 1741, paragraph 59. 
621 See internal e-mail of 29 June 2017 from […], Doc ID 574, pages 9-11. 
622 See Intel’s reply of 21 December 2018 to question 2 of Article 18(3) Decision of 25 October 2018, Doc 

ID 1535, page 3. 
623 Intel’s reply of 18 March 2019 to question 1.1 of Article 18(2) request for information of 28 February 

2019, Doc ID 1535, page 3. 
624 STMicroelectronics’ reply of 12 November 2018 to question 2 of Article 18(2) request for information 

of 24 October 2018, Doc ID 264, page 2. 
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A] CSA of […] 2019 described in recital (40) above covers products additional to the 
ones covered by a previous iteration of the same agreement.625 In this regard, 
Broadcom confirmed that the [OEM F] LoI is the expression of a “[…] [OEM F]”, 
while the [OEM A] CSA of […] 2019 is “a continuation” of the agreement entered 
into in 2016.626  

(441) Broadcom contests the Commission’s findings regarding the urgent need to prevent 
damage to competition. 

(442) First, Broadcom argues that the exclusivity-inducing conditions applying to the OEMs 
affected by the conduct at issue do not lead those OEMs to purchase exclusively their 
SoC requirements from Broadcom. In particular, Broadcom claims that (i) the 
conditions of the Agreements reflect the status quo, and that the OEMs at issue would 
have purchased Broadcom’s chips regardless of the conditions contained in the 
Agreements; (ii) no exclusive purchasing obligations are imposed on OEMs; and that 
(iii) the Agreements provide opt-outs that allow the OEMs to turn to other suppliers 
without losing bid support for other opportunities.627 

(443) Second, Broadcom argues that the exclusivity-inducing provisions applying to the 
OEMs affected by the conduct at issue are not the cause of the difficulties that 
Broadcom’s competitors claim to face. Broadcom claims that the OEMs affected by 
the conduct at issue prefer Broadcom because of the quality of its products and support, 
and because competitors (such as MediaTek and HiSilicon) do not offer the high-end 
solutions that they need in order to bid for operator opportunities.628 To corroborate its 
claim with regard to MediaTek, Broadcom refers to MediaTek’s alleged failure to 
execute on an STB design for […],629 which – according to Broadcom – led […] to 
terminate the cooperation with MediaTek and turn to Broadcom instead.630 With 
regard to Intel, Broadcom points at alleged serious and lengthy design issues and 
product delays with Intel’s Puma 5/6/7 cable residential gateway SoC as the real cause 
of the weak performance of Intel’s CHD business.631 

(444) Third, with regard to the number of tenders set to take place in the coming years, 
referred to in recital (437)(c)(2) above, Broadcom argues that the figures put forward 
are based on a single source, have not been validated and are unclear.632 With specific 
regard to the information provided by Intel on upcoming tenders by EU service 
providers in relation to the introduction of the new Wi-Fi 6 standard (referred to in 
recital (437)(c)(1) above), Broadcom questions the meaningfulness of that information 

                                                 
625 For example, the […] 2019 [OEM A] CSA covers […], whereas the 2016 iteration of the same agreement 

does not. See (i) “[OEM A]-Broadcom CSA Addendum Term Sheet” entered into between [OEM A] and 
Broadcom on […] 2019, included as Attachment 29 to [OEM A]’s revised reply of […] to Article 18(2) 
request for information of […], Clause 5.2; and (ii) “[OEM A]-Broadcom CSA Addendum Term Sheet” 
entered into between [OEM A] and Broadcom on […] 2016, included as Attachment 3 to [OEM A]’s 
reply of […] to Article 18(3) Decision of […], Clause 5.2.  

626 Broadcom’s SO Response, Doc ID 1843-15, paragraph 258. 
627 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 239, 245-246. 
628 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 235, 245-246; Broadcom’s Comments on the 

Letter of Facts, Doc ID 2154, paragraphs 4.c.3) and 5.a.3). 
629 […]. 
630 Broadcom’s SO Response, Doc ID 1843-15, paragraph 213; Broadcom’s Comments on the Letter of 

Facts, Doc ID 2154, paragraph 4.c.2). 
631 Broadcom’s SO Response, Doc ID 1843-15, paragraph 249; Broadcom’s Comments on the Letter of 

Facts, Doc ID 2154, paragraph 5.a.3). 
632 Broadcom’s SO Response, Doc ID 1843-15, paragraph 241. 
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for the purpose of the Commission’s finding of urgency in the absence of information 
on OEMs with whom Intel may potentially be partnering on these bids.633 Broadcom 
also alleges that due to its established relationship with Liberty Global and Vodafone 
Intel is well placed for bidding on future tenders with these service providers.634 
Moreover, Broadcom claims that some of the tenders listed by Intel can by definition 
not justify a finding of urgency, as the relevant service provider would either (i) require 
OEMs to also advance a non-Broadcom-based design ([…]), (ii) have signalled that it 
will not consider Broadcom-based designs unless there are no other options ([…]), (iii) 
have shortlisted OEMs or source from ODMs635 that are not Broadcom’s partners for 
their tenders ([…]), or (iv) have launched tenders not implicating Wi-Fi 6 ([…]).636 
Finally, with respect to Wi-Fi 6, Broadcom claims that there is no special “wave” of 
tenders due to the introduction of this new Wi-Fi standard, as service providers would 
only gradually procure equipment that implements the latter.637 

(445) Fourth, Broadcom argues that frequent tenders prove that demand is fragmented rather 
than lumpy. Under such conditions, Broadcom’s competitors would regularly be 
presented with opportunities to compete, given that there would be no shortage of 
OEMs to partner with.638 

(446) Fifth, Broadcom claims that the time period in which the harm is expected to 
materialise is unspecified and that the Commission does not refer to any imminent 
damage, justifying urgent action.639 In this regard, Broadcom argues that the relevant 
case law requires interim measures to be justified by a risk likely to materialise “within 
days, weeks or at most a few months”.640 

(447) Sixth, Broadcom argues that, with regard to SoCs for xDSL and fibre residential 
gateways, the Agreements are not capable of foreclosing competition, as the purchase 
requirements set therein cover only a limited portion of total OEM demand. There 
would therefore be no urgent need for interim measures.641 

(448) Seventh, Broadcom argues that the statements by MediaTek referred to in recitals 
(438)(a) and (438)(b) above reflect the normal struggles of companies active in a very 
competitive market and not a situation of urgency. Moreover, the fact that MediaTek 
is cooperating with another company642 on the development of next generation STBs 

                                                 
633 Broadcom’s Comments on the Letter of Facts, Doc ID 2154, paragraph 4.b.1). 
634 Broadcom’s Comments on the Letter of Facts, Doc ID 2154, paragraph 4.b.2). 
635 “Original Design Manufacturer”. An ODM typically manufactures products of its own design which are 

then sold under the brand name of an OEM.  
636 Broadcom’s Comments on the Letter of Facts, Doc ID 2154, paragraphs 4.b.4) and 5.a.2). 
637 Broadcom’s Comments on the Letter of Facts, Doc ID 2154, paragraph 5.a.2). 
638 Broadcom’s SO Response, Doc ID 1843-15, paragraph 242. 
639 Broadcom’s SO Response, Doc ID 1843-15, paragraph 243. 
640 Broadcom’s presentation during the closed session of the Oral Hearing, Doc ID 2203, pages 52-53, with 

reference to Commission decision of 16 May 1995 in case 35388 Irish Continental Group / CCI Morlaix 
(Roscoff), Commission decision of 11 June 1992 in case 34174 Sealink/B&I – Holyhead, Commission 
decision of 23 December 1992 in case 34072 Mars, Commission decision of 29 July 1987 in case 32279 
BBI/Boosey & Hawkes. See also Broadcom’s SO Response, Doc ID 1843-15, paragraphs 230-231. 

641 Broadcom’s SO Response, Doc ID 1843-15, paragraph 250. 
642 See MediaTek’s supplementary reply of 12 December 2018 to Article 18(3) Decision of 24 October 2018, 

Doc ID 1429, page 2. 
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would run counter to the Commission’s argument that there is a real and tangible risk 
threatening MediaTek’s survival on the market or a significant loss of market share.643 

(449) Eighth, Broadcom claims that the Agreements cannot be blamed, even in part, for the 
exits by Intel and STMicroelectronics from certain markets referred to in recital (439) 
above, given that they took place before the Agreements were signed.644 

(450) Ninth, Broadcom argues that the imposition of interim measures by the Commission 
would not make it easier for other chip suppliers to withstand the low return on 
investment and high technical costs that caused others to exit.645 

(451) Broadcom’s arguments are without merit, for the following reasons. 
(452) First, with regard to Broadcom’s arguments set out in recital (442) above, the 

Commission notes the following. 
(453) In the first place, whether the conditions of the Agreements reflect the situation at the 

moment of their conclusion is irrelevant and, in any case, unsubstantiated. Even if the 
Agreements reflected the status quo ante (which is not the case; see recitals (278) to 
(283) above), no inferences could be drawn from that on the absence of any influence 
of the Agreements on OEMs’ purchasing decisions. Broadcom’s claim that the OEMs 
at issue would have purchased Broadcom’s chips regardless of the conditions 
contained in the Agreements remains entirely unsubstantiated. Conversely, evidence 
shows that OEMs did indeed consider sourcing non-Broadcom chips, but refrained 
from doing so due to Broadcom’s conduct (see, e.g., recital (364)(c)(2) above). In 
addition, if the behaviour of Broadcom’s customers were unaffected by the 
exclusivity-inducing provisions, Broadcom would have no interest to include those 
provisions in the Agreements and in opposing interim measures concerning those 
provisions. 

(454) In the second place, for the reasons already explained in section 8.5.2.1.A and recitals 
(266) to (289) above,646 the Agreements do contain exclusivity-inducing provisions. 

(455) In the third place, for the reasons already explained in recitals (273) to (277) above,647 
the existence in the Agreements of limited “opt-out” mechanisms in the form of an 
escalation process does not put into question the Commission’s assessment of the 
exclusivity-inducing provisions.  

(456) Second, with regard to Broadcom’s arguments set out in recital (443) above, the 
Commission notes that there is ample evidence in the file showing that the OEMs 
affected entered into the Agreements and are complying with the Agreements amid 
concerns that serious consequences would follow it they were to pursue a multi-
sourcing strategy, such as immediate significant price increases or the termination of 

                                                 
643 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 254-255; Broadcom’s Comments on the Letter 

of Facts, Doc ID 2154, paragraph 5.a.3). 
644 Broadcom’s SO Response, Doc ID 1843-15, paragraph 252. 
645 Broadcom’s SO Response, Doc ID 1843-15, paragraph 257. 
646 See also recitals (297) to (300) above in relation to the [OEM A] CSA, recitals (307) to (310) above in 

relation to the [OEM B] TPA, recitals (314) and (315) above in relation to the [OEM C] TPA, recitals 
(318) to (321) above in relation to the [OEM D] MoU, recitals (327) to (331) above in relation to the 
[OEM E] SoC SPA and recital (339) above in relation to the [OEM F] LoI. 

647 See also recital (299) above in relation to the [OEM A] CSA, recital (310) above in relation to the [OEM 
B] TPA, recital (321) above in relation to the [OEM D] MoU and recital (329) above in relation to the 
[OEM E] SoC TPA. 
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technical support services (see recital (364)(c) above). Evidence in the file also shows 
that service providers are indeed interested in purchasing STBs and residential 
gateways incorporating non-Broadcom SoCs (see recitals (370) and (395) above) and 
that at least part of the OEMs’ and service providers’ demand could be satisfied by 
Broadcom’s competitors. For example, competitors such as MediaTek are being 
seriously considered by OEMs for their bids for business with European service 
providers such as […]648 and European service providers regard in some cases chipsets 
from suppliers other than Broadcom as a potential alternative to Broadcom’s chipsets 
for incorporation in CPE (see recital (368) above).  

(457) With specific regard to Broadcom’s allegations concerning MediaTek’s cooperation 
with […], the Commission notes that no evidence in the file exists supporting 
Broadcom’s argument that […] switched to Broadcom due to MediaTek’s inability to 
deliver its ongoing STB project with […]. On the contrary, […].649 

(458) With specific regard to Broadcom’s allegation concerning Intel’s Puma 5/6/7 cable 
residential gateway SoC, the Commission notes that even if these allegations were to 
be true, in light of the capability of Broadcom’s conduct to affect competition 
described in section 8.5.2.2 above, such issues affecting Intel’s Puma 5/6/7 cable 
residential gateway SoC alone would be incapable of refuting Intel’s explanation 
regarding the impact of Broadcom’s conduct on Intel’s CHD, as set out in recital 
(438)(b) above.650 In any case, any issues Intel may have experienced with its products 
in the past do not invalidate the Commission’s conclusion that in the absence of the 
Commission’s urgent intervention by means of interim measures, damage to 
competition would likely occur in the forms outlined in recitals (433) to (440) above. 

(459) Third, with regard to Broadcom’s arguments set out in recital (444) above, the 
Commission notes at the outset that Broadcom does not provide any evidence that such 
tender estimates are not reliable, nor does it provide its own estimates in this regard. 
Information provided by other market players is in fact consistent with significant 
upcoming tendering activity, also as a result of the introduction of the new Wi-Fi 6 
standard (see recital (437)(c) above). 

(460) In any case, as regards the information on upcoming tenders by EU service providers 
provided by Intel, contrary to Broadcom’s claims, this information does support the 
Commission’s conclusion that there is an urgent need to prevent damage to 
competition in this case, for the following reasons. 

(461) In the first place, in light of the capability of Broadcom’s conduct to affect competition 
described in section 8.5.2.2 above, whether or not Intel may be collaborating with 
OEMs on these bids is irrelevant, as Broadcom’s conduct a priori impedes Intel from 
competing with Broadcom on equal terms, e.g. by effectively preventing Intel from 
partnering with any of the six OEMs which entered into the Agreements. Given the 
importance of these OEMs for a chipset supplier’s business (see recital (366) above 

                                                 
648 See Broadcom’s statement that “[…] has short-listed OEMs (working with MediaTek) that are not 

Broadcom partners for their tender” (Broadcom’s Comments on the Letter of Facts, Doc ID 2154, 
paragraphs 4.b.4)e). See also MediaTek’s supplementary reply of 12 December 2018 to Article 18(3) 
Decision of 24 October 2018, Doc ID 1429, page 2, where MediaTek stated that its market share on the 
European market for STB chips is approximately 5-10% (by volume) and that it considers to have 
achieved some limited progress on the European market.  

649 […].  
650 See also recital (394) above. 
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and recitals (475), (476) and (486) below), the probability of Broadcom’s competitors 
winning these tenders is therefore likely to be diminished.  

(462) In the second place, as demonstrated by the evidence referred to in recital (370) above, 
even large service providers’ requests to OEMs to also advance a non-Broadcom-
based design or announcement not to consider Broadcom-based designs unless also a 
non-Broadcom-based solution is offered have effectively proven incapable of 
providing service providers with bids based on non-Broadcom SoCs.651 

(463) In the third place, whether some service providers may have shortlisted OEMs for their 
tenders or source from ODMs that are not Broadcom’s partners is irrelevant, as the 
mere fact that Broadcom’s conduct impedes chip suppliers from competing on equal 
terms with Broadcom for business with six OEMs which are important for entry and 
expansion in the relevant markets (see recital (366) above and recitals (475), (476) and 
(486) below) places Broadcom’s competitors at a significant competitive disadvantage 
and is therefore likely to negatively affect the viability of their business. A limited 
possibility for Broadcom’s competitors to compete for the demand of certain service 
providers does not affect this assessment (see also recitals (486) and (488) below). 

(464) In the fourth place, whether or not upcoming tender specifications request OEMs to 
submit designs already compliant with Wi-Fi 6 is irrelevant. Indeed, whether or not 
tender specifications request compliance with a certain Wi-Fi standard has no bearing 
on the fact that tenders represent opportunities for chipset suppliers to sell SoCs, which 
are the products concerned by Broadcom’s conduct as described in section 8.5 above 
and different from Wi-Fi chips (see 8.3.2.1 above).  

(465) In the fifth place, while not all service providers may immediately seek to replace their 
current CPE with new equipment which complies with the new Wi-Fi 6 standard, 
Broadcom does not appear to contest that the introduction of Wi-Fi 6 may lead to an 
increased number of tenders within the next years. Indeed, Broadcom reckons that 
there will be some “early adopters” of Wi-Fi 6 among service providers,652 which 
suggests that increased tendering activity will occur. The significance of the launch of 
Wi-Fi 6 is corroborated by the fact that Broadcom appears to attribute great importance 
to the introduction of this standard, as its considers that “[t]oday, we are at a key 
inflection point with the roll-out of Wi-Fi 6”.653  

(466) Fourth, with regard to Broadcom’s arguments set out in recital (445) above, the 
Commission refers to recitals (433) to (436) above. The risk of Broadcom’s 
competitors becoming marginalised and/or forced to exit the relevant markets within 
a short time frame if the exclusivity-inducing conditions in the Agreements continue 
to apply appears particularly tangible in consideration of the temporal circumstances 
at hand.  

(467) Fifth, with regard to Broadcom’s arguments set out in recital (446) above, the 
Commission notes that recital (431) above refers to the time period until the 

                                                 
651 See also recital (395) above concerning Broadcom’s claims regarding the evidence set out in recital (370) 

above. 
652 See Broadcom’s Comments on the Letter of Facts, Doc ID 2154, paragraph 5.a.2). 
653 See article of 28 August 2019 by Christopher Szymanski (Director of Product Marketing and Government 

Affairs for the Mobile Wireless Connectivity Division at Broadcom) titled “#20yearsofwifi with 
Broadcom”, printed from the Wi-Fi Alliance’s website at https://www.wi-fi.org/beacon/christopher-
szymanski/20yearsofwifi-with-broadcom on 10 September 2019, page 1. 
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Commission could reasonably take a decision on the substance of the case as the 
relevant time horizon in which serious and irreparable damage to competition is likely 
to occur in the absence of interim measures.654 With a view to this time period, which 
is appropriate in light of the case law655 and indeed reflective of the inherent purpose 
of interim measures (i.e. to ensure the effectiveness of the final decision on the 
substance of the case), the damage to competition referred to in recitals (433) to (440) 
is impending. Broadcom’s claim that the imposition of interim measures presupposes 
serious and irreparable damage to competition to materialise within days, weeks or at 
most a few months is unfounded. The damage to competition likely to arise in the 
absence of interim measures before the Commission could reasonably take a decision 
on the substance of the case (see recitals (433) to (440) above) warrants the 
Commission’s urgent intervention, given the serious (see section 9.2.2 below) and 
irreparable (see section 9.2.3 below) nature of that damage in light of the circumstances 
and market characteristics at hand. These circumstances and market characteristics are 
fundamentally different from those in the previous cases referred to by Broadcom, 
which instead concerned access to port facilities,656 the provision of sea ferry 
services,657 the distribution of ice cream products658 and the supply of certain musical 
instruments or spare parts.659  

(468) Furthermore, accepting Broadcom’s argument would imply that only damage to 
competition due to sudden and non-continuous market developments could be 
prevented by means of interim measures, but not damage to competition that is due to 
progressive and incremental market developments. On the contrary, what matters 
pursuant to Article 8 of Regulation 1/2003 is that there is “urgency due to the risk of 
serious and irreparable damage to competition”. The Commission must be in the 
position to prevent damage to competition that is due to progressive and incremental 
market developments, as long as such damage is serious and irreparable. If the 
Commission could not stop damage to competition that is due to progressive and 
incremental market developments by means of interim measures, the Commission’s 
exercise of its powers with regard to such damage to competition would be 
ineffective.660 

(469) Sixth, with regard to Broadcom’s arguments set out in recital (447) above, the 
Commission refers to recitals (386) to (389) above. As set out therein, Broadcom’s 
arguments contesting the Commission’s finding that the Agreements are capable of 
foreclosing competition in the relevant markets are unfounded, and thus not capable 
of undermining the Commission’s finding regarding the urgent need to prevent 
damage to competition. Moreover, the ability of the Agreements to foreclose 
competition is likely to be particularly strong with regard to more expensive high-end 
SoCs which are mainly used in end-devices destined for sale in regions such as the US 
and Europe (see recital (98) above), in view of Broadcom’s focus on the high end of 
the market (see, e.g., recital (92) above), and its claim that the purpose of the SPAs is 
to “to identify a small handful of strategic OEM partners in which Broadcom would 
concentrate its bid support efforts” (see recital (30) above). 

                                                 
654 See also footnote 598 above which further defines this period. 
655 Joined Cases 76, 77 and 91/89 R RTE v Commission, EU:C:1989:192, paragraph 12. 
656 Commission decision of 16 May 1995 in case 35388 Irish Continental Group / CCI Morlaix (Roscoff). 
657 Commission decision of 11 June 1992 in case 34174 Sealink/B&I – Holyhead. 
658 Commission decision of 23 December 1992 in case 34072 Mars. 
659 Commission decision of 29 July 1987 in case 32279 BBI/Boosey & Hawkes. 
660 Case C-792/79 R Camera Care v Commission, EU:C:1980:18, paragraph 18. 
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(470) Seventh, with regard to Broadcom’s arguments set out in recital (448) above, the 
Commission notes that while in light of the capability of Broadcom’s conduct to affect 
competition in the markets at hand (see section 8.5.2.2 above) the difficulties 
MediaTek is facing cannot certainly be considered as reflecting the “normal struggles 
of companies active in a very competitive market”, the fact that MediaTek may be 
cooperating with another company on the development of next-generation STBs in no 
way allows inferences regarding the profitability of MediaTek’s business. If anything, 
it supports the Commission’s position that MediaTek can under certain conditions be 
considered as an alternative to Broadcom (see recitals (456) and (457) above). 

(471) Eight, with regard to Broadcom’s argument set out in recital (449) above, the 
Commission notes that it does not argue that the market exits referred to in recital (439) 
above are linked to the Agreements. Indeed, the underlying purpose of the 
Commission’s reference to market exits occurred in recent years is to provide further 
support for the finding that, in an already challenging market environment, any 
worsening of business prospects, this time attributable to Broadcom’s conduct at issue, 
is indeed likely to lead to damage to competition in the form of Broadcom’s few 
remaining competitors exiting the relevant markets.  

(472) Ninth, with regard to Broadcom’s argument set out in recital (450) above, the 
Commission notes that that argument is inconsistent with Broadcom’s own claims 
regarding the conditions required for chip suppliers to maintain the viability of their 
business in the markets at issue. Indeed, Broadcom explained that assurances of a 
minimum return on investments are critical in driving R&D investments.661 As 
described above in section 8.5.2.2, the exclusivity-inducing provisions contained in 
the Agreements are capable of hindering competitors from competing on the merits 
with Broadcom and from reaching the scale required to obtain the necessary return on 
investment. While in the absence of Broadcom’s conduct described in section 8.5 
above market players would still need to face the challenges inherent to the markets at 
stake, such conduct would no longer constitute an obstacle for competing chip 
suppliers to establishing a sustainable presence on the market. 

(473) Therefore, in consideration of the characteristics of the sourcing process described in 
recitals (26) to (27) above, notably the long life-cycle of products662 and the related 
long-lasting consequences of a chipset supplier’s failure to win tenders, as well as the 
duration of, and the time of entry into force of, the Agreements, which is likely to 
hinder competitors’ ability to compete for upcoming tenders, together with the pre-
exisiting challenging market conditions, in the absence of the Commission’s 
intervention, it is likely that the exclusivity-inducing provisions in the Agreements will 
likely result in Broadcom’s competitors becoming increasingly marginalised and, 
possibly, ultimately being forced to exit the relevant markets. In particular, the 
Commission considers that interim measures (as described in section 10 below) are 
required to prevent, in particular, the following progressive and incremental 
developments and the resulting damage to competition on each of the markets 
concernd by this Decision: 
(a) As regards the market for STB SoCs, a further marginalisation of Broadcom’s 

competitors and in particular of MediaTek. As already stated above (see recitals 

                                                 
661 Broadcom’s SO Response, Doc ID 1843-15, paragraph 286. 
662 See Quantenna’s observations on the SO of 28 July 2019, Doc ID 1939, paragraph 14; MaxLinear’s 

observations on the SO of 28 July 2019, Doc ID 1932, paragraph 16. 
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(368)(c), (456) and (457) above), there is evidence that MediaTek can satisfy at 
least part of EU service providers’ demand. In addition, MediaTek represents 
one of the only two remaining sizeable competitors in the overall STB SoC 
market (together with Huawei, which […] and has virtually no direct sales in the 
EEA; see Table 1 at recital (117) and recitals (121) and (122) above). As such, 
MediaTek’s exit or marginalisation would likely have a significant detrimental 
impact on competition. 

(b) As regards the market for xDSL residential gateway SoCs, a further 
marginalisation of Broadcom’s competitors and in particular of Intel, which 
Broadcom considers the only high-end provider of xDSL residential gateway 
SoCs beside itself.663 Should Intel be further marginalised or even exit the 
market, Broadcom would likely increase its already very high market share ([80-
90]% in 2018) to above [90-100]% and thus approach to acquiring a monopoly 
in the market (see Table 2 at recital (131) and recitals (132) and (133) above). 

(c) As regards the market for fibre residential gateway SoCs, a further 
marginalisation of Broadcom’s competitors and in particular of Intel, which 
Broadcom claims to be the only high-end provider of fibre residential gateway 
SoCs beside itself (see recital (142) above). Should Intel be further marginalised 
or even exit the market, Broadcom is likely to effectively remain the only viable 
supplier of high-end fibre residential gateway SoCs (see Table 2 at recital (131) 
and recitals (135) to (138) above). 

(d) As regards the market for cable residential gateway SoCs, a marginalisation of 
Broadcom’s competitor Intel, which Broadcom recognises as being its only 
competitor left in this market (see recital (107) above). Should Intel be 
marginalised or even exit the market, Broadcom is likely to acquire a monopoly 
position as the only supplier of cable residential gateway SoCs.664  

9.2.2. Seriousness of the damage to competition 
(474) For the reasons set out below, the Commission considers that the likely damage to 

competition in this case must be considered as serious, as it would be capable of having 
long-lasting effects on the structure of the markets at stake, innovation and consumers.  

(475) First, the Agreements cover major OEMs accounting for roughly half of global STB 
sales and approximately [30-40]% of global residential gateway sales (see sections 6.2 
to 6.7 above). Such market coverage is very significant and the exclusion of 
Broadcom’s competitors from business with these OEMs (see recital (368) above) 
likely to cause substantial damage to competition in light of the fact that the markets 

                                                 
663 Broadcom’s SO Response, Doc ID 1843-15, paragraph 129. 
664 According to the Commission’s preliminary assessment, Broadcom and Intel are the only two suppliers 

of cable residential gateway SoCs in the market. This assessment is based on sales figures submitted by 
Huawei (see Huawei’s reply to information requests of 24 October 2018, 20 March 2019 and 28 March 
2019, Doc ID 1616-3), Intel (see Intel’s reply of 16 April 2019 to Article 18(2) request for information 
of 11 April 2019, Annex 1, Doc ID 1501), […], Qualcomm (see Qualcomm’s reply of 22 February 2019 
to Article 18(2) request for information of 1 February 2019, Annex 1, Doc ID 1142) and ZTE (see ZTE’s 
reply of 23 April 2019 to Article 18(2) request for information of 3 April 2019, Doc ID 1400). Based on 
the aforementioned information, Broadcom held the following market shares between 2015 and 2018: 
2015: [50-60]%; 2016: [50-60]%; 2017: [50-60]%; 2018: [60-70]%.  
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covered by this Decision are characterised by the need to develop economies of scale 
in order to be able to compete effectively (see recital (157) above).  

(476) Second, the OEMs concerned by the Agreements are targeting major Tier-1 operators 
in major EU countries, whose sourcing decisions may influence smaller OEMs in their 
selection of chipset suppliers, thereby unduly placing Broadcom’s competitors at a 
disadvantage in competing with Broadcom for business at these OEMs.665 Similarly, 
smaller service providers may be influenced by the sourcing decisions of bigger 
service providers, as smaller network operators normally use the network developed 
by the larger providers.666 

(477) Third, by leading to the marginalisation or the exit of the few remaining competitors, 
Broadcom’s conduct would likely lead to Broadcom further strengthening its dominant 
positions in the markets for STB SoCs and fibre and xDSL residential gateway SoCs 
as well as to affecting the competitive structure of markets in which Broadcom may 
not yet be dominant, such as that for cable residential gateway SoCs. This likely 
damage to competition, which affects several markets, is, by its very nature, serious. 

(478) Fourth, due to the very strengthening or creation of Broadcom’s dominance, 
Broadcom’s conduct would also likely deter entry and expansion of new entrants in 
the markets affected by the Agreements that form the subject of this Decision. This is 
even more the case due to the fact that the markets at stake are characterised by barriers 
to entry, notably the importance of economies of scale, which make it unlikely that 
new entrants could easily penetrate and challenge Broadcom’s established position 
(see section 8.4.4 and, in particular, recital (157) above). 

(479) Fifth, the reduction of competition caused by Broadcom’s conduct would likely result 
in damage to innovation. This is because, due to their weakened state and the reduced 
possibility of being able to contract with the principal OEMs for the sale of new 
products and thereby generate the necessary return on investment, competitors are 
likely to be less willing to carry out significant investments in research and 
development.667 Damage to innovation is likely to occur for example in the form of 
competitors abandoning pipeline products668 as well as OEMs and service providers 
becoming increasingly unable to offer new or improved services to their customers.669 
This is confirmed by MediaTek, which explained that “[…] the initial investment 
required [for each generation of product] is high. If companies miss one cycle, they 

                                                 
665 MediaTek’s observations on the SO of 26 July 2019, Doc ID 1889, paragraph 75. 
666 MediaTek’s observations on the SO of 26 July 2019, Doc ID 1889, paragraph 74. 
667 See Broadcom’s Form 10-K for the fiscal year 2018, printed from http://phx.corporate-

ir net/External.File?item=UGFyZW50SUQ9NzAyODM1fENoaWxkSUQ9NDE0OTEyfFR5cGU9MQ
==&t=1) on 13 June 2019, Doc ID 1574, page 22, where it is stated: "Significant investments in 
unsuccessful research and development efforts could materially adversely affect our business, financial 
condition and results of operations. In addition, increased investments in research and development could 
cause our cost structure to fall out of alignment with demand for our products, which would have a 
negative impact on our financial results." 

668 See, e.g., Intel’s statement that it had to cancel future platform development of at least one CHD product 
(Intel’s reply of 18 March 2019 to question 1.2 of Article 18(2) request for information of 28 February 
2019, Doc ID 1535, pages 2-3). 

669 In this regard, MediaTek explained that "[t]he exclusivity obligation means that manufacturers lose 
flexibility to develop solutions from different vendors and to benchmark such vendors against each other 
in technical and commercial terms" and that "[s]ince most manufacturers propose solutions based on 
Broadcom chipsets, there is not much possibility for differentiation between them" (see MediaTek’s reply 
of 23 November 2018 to question 7 of Article 18(3) Decision of 24 October 2018, Doc ID 1621, page 9). 
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would have to wait for the next one and their appetite to invest from scratch in a new 
product would be much lower.”670 

(480) Sixth, the markets affected by Broadcom’s conduct concern key components of 
devices (i.e. STBs and residential gateways) providing connectivity. Connectivity 
plays a crucial role in today’s society and economy. Any threat to competition and 
innovation in this field is potentially capable of producing consequences and 
hampering innovation even beyond the markets identified in section 8.3 above, such 
as any markets relying on state-of-the-art Internet connectivity provided over fixed 
networks. 

(481) Seventh, given that Broadcom’s conduct would likely strengthen Broadcom’s 
dominance, decrease the choice of OEMs and service providers as regards SoCs to be 
incorporated in the devices which they are producing or procuring as well as hamper 
innovation, it is likely that consumers would also suffer harm in the form of increased 
prices, reduced choice and stifled innovation. 

(482) Broadcom contests the Commission’s findings regarding the seriousness of the 
damage to competition. 

(483) First, Broadcom claims that the Agreements leave ample space for competitors to gain 
share and build a client portfolio in each of the segments under investigation. In this 
regard, Broadcom argues that in each relevant market a significant share of the market 
remains fully contestable, notably due to the highly fragmented nature of the market 
level at which OEMs operate and thus the presence of OEMs other than the six OEMs 
which entered into the Agreements with Broadcom. This would also be corroborated 
by the fact that the Agreements foresee a possibility for OEMs to “opt out” and the 
fact that service providers’ demand is unaffected by the Agreements.671 

(484) Second, Broadcom contests the Commission’s argument set out in recital (476) above, 
according to which the sourcing decisions of the OEMs concerned by the Agreements 
may influence smaller OEMs in their selection of chipset suppliers. In order to support 
its claim, Broadcom explains that service providers of all sizes can and do run 
competitive design win processes.672 

(485) Broadcom’s arguments are without merit, for the following reasons. 
(486) First, with regard to Broadcom’s arguments set out in recital (483) above, the 

Commission notes that, as explained in recital (366) above, Broadcom’s conduct is 
capable of affecting competition in the overall markets at hand, in particular as the 
Agreements cover OEMs which are crucially important for entry and expansion in 
these markets (in particular due to their high combined market share, given the the 
importance of economies of scale (see recital (475) above)). In light of the importance 
of these OEMs, the likely inability of Broadcom’s competitors to maintain and/or 
increase their market share, which is likely attributable to Broadcom’s conduct in light 
of its capability to affect competition (see section 8.5.2.2 above), must be considered 
as serious (see also recital (475) above), particularly with regard to more expensive 
high-end SoCs which are mainly used in end-devices destined for sale in regions such 
as the US and Europe (see recital (469) above). Moreover, the seriousness of the 

                                                 
670 MediaTek’s observations on the SO of 26 July 2019, Doc ID 1889, paragraph 74. 
671 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 265-271; see also Broadcom’s Comments on the 

Letter of Facts, Doc ID 2154, paragraphs 3.i., 4.b.3), 4.c.1), 4.c.2) and 5.a.1). 
672 Broadcom’s Comments on the Letter of Facts, Doc ID 2154, paragraph 4.c.3). 
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consequences of Broadcom’s conduct on competition in the relevant markets is 
exacerbated by the fact that the Agreements are likely to severely impact Broadcom’s 
competitors’ ability to win business by taking advantage of recent market exits by 
competitors (see recital (439) above), whose former market shares can therefore 
reasonably be expected to be absorbed by Broadcom. Indeed, under the circumstances 
at hand which do not allow for unfettered competition on the merits, Broadcom is 
likely to win the tenders aimed at replacing CPE incorporating SoCs provided by 
former competitors. Moreover, as already explained in recitals (273) to (277) above, 
the existence in the Agreements of very limited “opt-out” mechanisms in the form of 
an escalation process does not put into question the Commission’s assessment of 
Broadcom’s conduct.  

(487) Finally, Broadcom’s claim that service providers’ demand is unaffected by the 
Agreements is unconvincing, as it is at odds with the evidence set out in recital (370) 
above.673 

(488) Second, with regard to Broadcom’s argument set out in recital (484) above, the 
Commission notes that the fact that service providers of all sizes can and do run 
competitive design win processes is irrelevant to the Commission’s finding that the 
influence of sourcing decisions by the OEMs concerned by the Agreements on smaller 
OEMs places Broadcom’s competitors at a disadvantage in competing with Broadcom 
for business at these OEMs. What matters is that, as explained in recital (476) above, 
Broadcom’s conduct is likely to lead even OEMs which did not enter into the 
Agreements to source their SoC requirements from Broadcom rather than from other 
chipset suppliers, thereby exacerbating the risk of serious damage to competition. 

9.2.3. Irreparability of the damage to competition 
(489) For the reasons set out below, the Commission concludes that damage to competition 

could no longer be remedied by means of a final decision concluding the 
Commission’s administrative procedure.  

(490) First, it is highly unlikely that once a company has exited a given market it would 
decide to re-enter at a later point in time. This is for the following reasons. 

(491) In the first place, given that the market for specialised engineering and other talented 
employees in the semiconductor sector is recognised as being extremely competitive 
(see recital (155) and foonote 229 above), it may prove very difficult for a company to 
attract or re-hire the personnel necessary to reverse a market exit. 

(492) In the second place, the industries in which Broadcom and its competitors are active 
are characterised by rapid technological change, changes in customer requirements, 
frequent new product introductions and enhancements and evolving industry 
standards. Discontinuation of R&D investment required to develop and bring to market 
new and enhanced technologies and products is therefore likely to lead to an 
irreversible failure to keep pace with technological advances and to remain 
competitive in the relevant markets.674 

                                                 
673 See also recital (395) above concerning Broadcom’s claims regarding the evidence set out in recital (370) 

above. 
674 See Broadcom’s Form 10-K for the fiscal year 2018, printed from http://phx.corporate-

ir net/External.File?item=UGFyZW50SUQ9NzAyODM1fENoaWxkSUQ9NDE0OTEyfFR5cGU9MQ
==&t=1) on 13 June 2019, Doc ID 1574, page 22. 
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(493) In the third place, the re-launch of a previously discontinued product offering may be 
made more difficult due to the loss of costumers’ confidence.675  

(494) Second, even if competitors were not forced to exit but rather be marginalised, it would 
be unlikely that such damage to competition could be remedied by means of a 
Commission’s decision on the substance. This is because Broadcom’s position in the 
meantime would have likely strengthened to a considerable extent and provided it with 
a strategic advantage over its competitors, particularly in light of the economies of 
scale and importance of established customer relationships that characterise the 
industry (see recitals (157) and (158) above).  

(495) Third, damage to innovation would unlikely be reversed by means of a Commission 
decision on the substance. This is because it is impossible for a Commission decision 
on the substance to undo delays in innovation that would occur in the interim or to 
bring to market products whose development has been abandoned in the interim.  

(496) Fourth, given that damage to competition and innovation are unlikely to be reversed 
for the reasons outlined above (see recitals (490) to (495) above), the consumer harm 
that would likely derive from those is also unlikely to be reversed. 

(497) Broadcom contests the Commission’s findings regarding the irreparability of the 
damage to competition. 

(498) First, with regard to the difficulty to hire specialised engineering and other talented 
employees in the semiconductor sector referred to in recital (491) above, Broadcom 
argues that it is unclear why this difficulty should apply in particular to a company that 
has exited the market and would decide to re-enter, as such company would likely have 
in-house at least part of the personnel necessary to (re)launch a product and personnel 
previously active on the product might still be in the company. Moreover, Broadcom 
notes that the market for engineering talent is global and companies can recruit 
worldwide. Broadcom also argues that the Commission seems to misunderstand the 
purpose of risk factors listed in Broadcom’s Form 10-K, which are meant to warn 
investors on the whole range of issues that could adversely affect a business, but “do 
not necessarily flag any real and ongoing issue”.676 

(499) Second, with regard to the likely irreversible effects of a discontinuation of R&D 
investment in the industries at issue referred to in recital (492) above, Broadcom argues 
that fast innovation cycles may also incentivise the entry of new players, which could 
be supported by customers or partners, as it has been the case in the past, or occur 
through M&A, by acquiring an existing player or assets.677 

(500) Third, with regard to the re-launch of a previously discontinued product offering being 
made more difficult due to the loss of costumers’ confidence referred to in recital (493) 
above, Broadcom claims, with regard to the referenced statement by Intel, that it is 
hard to believe that customers – if persuaded of the technical value of a solution and 
guaranteed by contractual arrangements – would entertain doubts about the ability of 
semiconductor giants like Intel to be a viable business partner.678 

                                                 
675 Intel’s reply of 18 March 2019 to question 1.2 of Article 18(2) request for information of 28 February 

2019, Doc ID 1535, page 3. 
676 Broadcom’s SO Response, Doc ID 1843-15, paragraph 274. 
677 Broadcom’s SO Response, Doc ID 1843-15, paragraph 275. 
678 Broadcom’s SO Response, Doc ID 1843-15, paragraph 276. 
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(501) Fourth, Broadcom argues that the Commission incorrectly assumes that any 
marginalisation of Broadcom’s competitors caused by the Agreements would 
inevitably become permanent, while in reality competing chip suppliers can regularly 
compete to replace Broadcom, given that demand is fragmented, tenders occur 
frequently and the industry concerned is complex and of variable nature.679 

(502) Broadcom’s arguments are without merit, for the following reasons. 
(503) First, with regard to Broadcom’s arguments set out in recital (498) above, the 

Commission notes that if scarceness of engineering resources is a concern for 
companies active on the market even under normal circumstances (as documented, 
e.g., by the statements taken from Broadcom’s and Qualcomm’s annual reports 
referenced in footnote 229 above), such constraint will a fortiori apply to a company 
that has exited the market and would decide to re-enter, as such company would likely 
have difficulty to retain the relevant personnel after its market exit.680 This constraint 
is likely to apply even if a company was able to reassign its employees to different 
tasks after its exit from a particular market, given that the company’s decision to 
abandon that market will likely decrease the attractiveness of the company as an 
employer of personnel with specialised capabilities relevant to the abandoned market. 
Companies can also not overcome the difficulty to attract and retain qualified 
personnel by seeking to recruit worldwide, due to the fact that – as pointed out by 
Broadcom itself – the market for engineering talent already is global. Finally, with 
regard to Broadcom’s claim that the Commission misunderstood the purpose of risk 
factors listed in Broadcom’s Form 10-K, the Commission notes that the fact that 
Broadcom may not currently be experiencing a “real and ongoing issue” with regard 
to talent acquisition or retention does not invalidate in any way its statement about the 
general difficulty to attract and retain qualified personnel. 

(504) Second, with regard to Broadcom’s argument set out in recital (499) above, the 
Commission notes that while it is impossible to rule out with certainty the entry of new 
players or the re-entry of former competitors to Broadcom, such (re-)entry appears 
unlikely due to the difficulties arising from the market characteristics described in 
recital (492) above and the expectation that the markets at issue are unlikely to expand 
significantly in the future (see recital (159) above). As regards the argument that 
certain players may decide to partner with other market participants or to acquire an 
existing player or assets, such possibility is not substantiated and is framed in such 
generic terms that it could be considered as applying in the abstract to any industry or 
market. In any event, it is not clear how such possibility should affect the 
Commission’s assessment, given that the effects of a discontinuation of R&D 
investment would likely continue to apply even after a potential ownership change. 

(505) Third, with regard to Broadcom’s argument set out in recital (500) above, the 
Commission notes that that argument is unconvincing, as it appears to presuppose that 
the product offering of any market player re-entering the market or re-engaging with 
customers after a period of absence from the market681 would be received by customers 

                                                 
679 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 278-280. 
680 The Commission’s finding is also confirmed by MediaTek’s written observations on the SO, Doc ID 

1889, paragraph 51; MaxLinear’s written observations on the SO, Doc ID 1932, paragraph 24; 
Quantenna’s written observations on the SO, Doc ID 1939, paragraph 21. 

681 E.g., Intel stated that in light of the losses and in response to the declining performance of CHD’s business, 
it decided, amongst other, to focus on a smaller number of customers and OEMs and to substantially 
reduce product investment in the xDSL and fibre residential gateway business (see recital (438)(b) above). 
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in the same way as the offering from suppliers like Broadcom which are already 
present on the market and which entertain and benefit from established customer 
relationships. This is, however, implausible, as corroborated by statements of market 
participants referenced in recital (158) above, according to which having an 
established relationship with customers can provide an advantage to existing suppliers.  

(506) Fourth, with regard to Broadcom’s claim set out in recital (501) above, the 
Commission notes that that claim as it is at odds with market developments. Indeed, 
while Broadcom itself refers to “[o]ver 35 SoC suppliers [that] have exited the STB or 
Gateway market over [the] last 20 years […]”,682 there is no evidence (and indeed 
Broadcom does not even attempt to claim) that these market exits have over the years 
been compensated by market entrances of new players of an even remotely similar 
number or significance, nor did Broadcom point to an example of a player which re-
entered the market after having left it. Moreover, Broadcom’s claim that competing 
chip suppliers can regularly compete to replace Broadcom is flawed, as it disregards 
the capability of its conduct to distort competition, as described in section 8.5.2.2. 
above.683  

10. INTERIM MEASURES 
(507) In light of the finding set out in section 8 above that Broadcom has, prima facie, 

engaged in an infringement of Article 102 TFEU and Article 54 of the EEA Agreement 
and the urgent need to prevent serious and irreparable damage to competition as 
described in section 9 above, the Commission considers that interim measures are 
required to ensure the effective exercise of its competition law enforcement powers 
and, in particular, the effectiveness of any final decision it may take on the 
compatibility of Broadcom’s conduct with the rules on competition laid down in 
Article 102 TFEU and Article 54 of the EEA Agreement. 

(508) The Commission concludes that the objective of ensuring the effectiveness of any final 
decision in this case can be achieved by ordering Broadcom to: 
(a) Unilaterally cease to apply with immediate effect the exclusivity-inducing 

provisions identified in sections 8.5.2.1.A and 8.5.2.1.B above contained in the 
Agreements concerning [OEM A]’, [OEM B]’s, [OEM C]’s, [OEM D]’s, [OEM 
E]’s and [OEM F]’s purchases of SoCs for STBs and SoCs for cable, fibre or 
xDSL residential gateways (as appropriate) from Broadcom. Broadcom shall, 
without delay, (a) inform the contracting parties of the Agreements of such 
disapplication and (b) notify the Commission that it has put this measure into 
effect, such notification to be accompanied by supporting documentation;  

(b) Refrain from agreeing the same exclusivity-inducing provisions or provisions 
having an of equivalent object or effect as those identified in sections 8.5.2.1.A 
and 8.5.2.1.B above in any future contracts or agreements (written or otherwise) 
with [OEM A], [OEM B], [OEM C], [OEM D], [OEM E] and [OEM F], and 
refrain from implementing punishing or retaliatory practices having an 
equivalent object or effect. 

                                                 
682 Broadcom presentation of 21 March 2019 titled “Industry Tutorial: Set-Top Boxes, Broadband Gateways, 

and Broadcom’s Strategic Partnerships”, Doc ID 1285, page 14. 
683 In this regard, see also recitals (466) and (466) above regarding Broadcom’s argument that frequent 

tenders regularly provide its competitors with opportunities to compete. 
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(509) Broadcom shall have 30 days from the date of notification of this Decision to 
implement the measures described in recital (508) above. By the same deadline, 
Broadcom shall inform the Commission of the measures it has put in place to ensure 
compliance with the Decision.  

(510) In consideration of the specific circumstances at hand (notably the risk of Broadcom’s 
competitors becoming increasingly marginalised or exiting the market within a short 
timeframe if they are unable to effectively compete with Broadcom (see, in particular, 
recital (434) above)), the Commission considers it sufficient at this stage to limit the 
time period during which interim measures are to apply in this case to a period of three 
years684 as from the date on which Broadcom informs the Commission that it has put 
the measures described in recital (508)(a) above into effect, or until the date that the 
Commission either adopts a final decision on the substance of Broadcom’s conduct 
covered by this Decision or closes its investigation into that conduct, should either of 
these events occur prior to the end of the aforementioned three-year period. The period 
of three years is also in line with the timeframe that it would likely take for the 
Commission to come to a final decision on the substance of the case (see recital (433) 
and footnote 598 above). This does not affect the Commission’s power to renew its 
decision to impose interim measures in so far as this may be necessary and appropriate, 
pursuant to Article 8(2) of Regulation (EC) No 1/2003. 

11. PROPORTIONALITY AND BALANCE OF INTERESTS 
11.1. Principles 
(511) It is settled case law that interim measures should be indispensable for the effective 

exercise of the Commission’s functions and restricted to what is necessary in the given 
situation.685 It follows that the interim measures must come within the framework of a 
possible final decision which may be adopted by the Commission.686 

                                                 
684 This would mean that Broadcom’s competitors should at least be able to compete effectively for the 

demand of one tender launched by each service provider. Although tenders are generally organised by 
service providers roughly every 1.5 to 2 years, a period shorter than three years during which interim 
measures are to apply would likely be insufficient, as: (i) the duration of a tender can be long and design 
wins can ultimately be awarded several months after the launch of a tender (e.g., Sky stated that its 
selection process “generally takes up to 6 months” (see Sky’s reply of 25 January 2019 to question 30.1.1 
of Article 18(2) request for information of 18 December 2018, Doc ID 929, page 15)). It is important that 
OEMs are not tied to the exclusivity-inducing provisions not only at the beginning of a tender, but also 
during its duration, given that if those provisions were reinstated, OEMs could be induced to drop out of 
an ongoing tender before such tender is awarded; and (ii) informal discussions between service providers 
and OEMs can take place even months before the launch of a tender. If the exclusivity-inducing 
provisions were ongoing during those informal discussions, they could have an effect on the outcome of 
the tender (see, e.g., Liberty Global’s reply of 14 November 2018 to question 8 of Article 18(3) Decision 
of 24 October 2018, Doc ID 1640, pages 9-10, where it states that during the IBC 2017 show […] it was 
discussing with OEMs its tender to be launched in […] and OEMs “made it clear that they would not 
propose anything other than Broadcom solutions to Liberty Global”). The Commission’s approach is in 
any event highly conservative, because each tender launched by a service provider does not necessarily 
aim at replacing all CPE deployed by that service provider (see footnote 27 above). Hence, it is unlikely 
that a period of three years will be sufficient for Broadcom’s competitors to compete on the merits for the 
whole market demand. 

685 See, e.g., Case 792/79 R Camera Care v Commission, EU:C:1980:18, paragraphs 18-19; Joined Cases 
228 and 229/82 Ford v Commission, EU:C:1984:80, paragraph 19; Case T-23/90 Peugeot v Commission, 
EU:T:1991:45, paragraph 19. 

686 Joined Cases 228 and 229/82 Ford v Commission, EU:C:1984:80, paragraph 19. 
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(512) Proportionality is assessed by weighing the public interest in avoiding a serious and 
irreparable damage to competition against the likely impact of the envisaged interim 
measures on the undertaking at stake.687 In this regard, it should be taken into account 
whether it would be possible to reverse the situation that would be brought about by 
ordering interim measures and conversely whether a final decision in the case at stake 
would be prevented from being fully effective in the absence of interim measures.688 

11.2. Application to this case 
(513) The Commission concludes that the envisaged interim measures described in section 

10 above are proportionate, for the following reasons. 
(514) On the one hand, the imposition of interim measures is necessary to preserve the 

effective exercise of the Commission’s enforcement powers. If the measures described 
in section 10 above were not put in place pending the Commission’s final 
determination of whether, through the Agreements, Broadcom is breaching Article 102 
TFEU, it is likely that a potential prohibition of Broadcom’s conduct by means of a 
final decision would be ineffective, as such decision would be unable to reverse the 
competitive harm that would likely have materialised in the interim period (see section 
9.2.3 above). 

(515) On the other hand, the Commission considers that the interim measures do not impose 
an undue burden on Broadcom for the reasons that follow. 

(516) First, the envisaged measures are strictly limited to what is necessary to avoid serious 
and irreparable damage to competition. This is because the measures in question are 
strictly limited to the exclusivity-inducing provisions identified in section 8.5.2.1 
above as well as measures of equivalent object or effect vis-à-vis the specifically 
named OEMs.  

(517) Second, the implementation of the described measures does not require Broadcom to 
engage in any active conduct that it is not ongoing at present, such as requiring 
Broadcom to contract with a specific third party or provide a competitor with access 
to its technology. 

(518) Third, Broadcom would be able to continue supplying the relevant products to its 
customers at the same conditions as before, but absent the exclusivity-inducing 
provisions. Therefore, Broadcom would still be allowed to compete on the merits with 
its competitors for every OEM, service provider and tender. 

(519) Fourth, the interim measures are merely of a temporary nature. If the Commission were 
to find that Broadcom’s conduct does not amount to an infringement of Article 102 
TFEU, the exclusivity-inducing provisions could be reinstated.  

(520) Broadcom contests the Commission’s findings regarding proportionality and the 
balance of interests. 

(521) First, Broadcom claims that the Commission failed to properly balance the alleged 
harm in the markets for STB SoCs and residential gateway SoCs against the harm that 
the interim measures would cause to Broadcom, OEMs and the market more broadly. 
In this regard, Broadcom argues that the proposed interim measures would inevitably 

                                                 
687 Case C-149/95 P(R) Commission v Atlantic Container Line and Others, EU:C:1995:257, paragraph 52. 
688 See Case C-76/89 RTE v Commission, EU:C:1989:192, paragraph 15 and Case C-149/95 P(R) 

Commission v Atlantic Container Line and Others, EU:C:1995:257, paragraph 50. 
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have an impact on the level of bid support that Broadcom would be able to offer to 
OEMs, as compared to today.689 

(522) Second, Broadcom argues that the proposed interim measures go beyond conservatory 
measures, as they would undermine the partnerships between Broadcom and OEMs 
and “upset fundamental dynamics of the industry”. Moreover, the requirement that 
Broadcom refrain from including provisions of equivalent object or effect in any future 
contracts or agreements with those OEMs would affect Broadcom’s commercial policy 
beyond the isolated clauses to which the Commission specifically objects. According 
to Broadcom, the proposed interim measures would “radically alter” the contractual 
balance freely reached by Broadcom and the OEMs in favour of the latter, causing 
renegotiation of the relationships, and constrain the scope and content of any future 
contract with OEMs that may be negotiated by Broadcom while the interim measures 
are in force. The proposed interim measures would also hamper Broadcom’s ability 
and incentive to continue to invest in bid support going forward, as it would no longer 
have the assurance of a minimum return on its investments. Broadcom further notes in 
this respect that in flat or declining markets such assurances are critical in driving R&D 
investments. The impact of the proposed interim measures on the design and 
implementation of Broadcom’s commercial policy would therefore affect the 
development of the industry for a number of years.690  

(523) Third, Broadcom claims that the Commission has failed to assess whether the 
measures proposed are the least restrictive way to address its concerns. Broadcom 
argues that possible less restrictive remedies would have been: (i) to order Broadcom 
to terminate the agreements at the end of their term to avoid tacit renewal and to refrain 
from including specified clauses in future agreements, or (ii) to order Broadcom to 
limit the duration of the OEM commitments rather than require their immediate 
suspension, or (iii) to limit the scope of the interim measures to the products where 
there is existing or real potential competition that could be harmed.691 

(524) Broadcom’s arguments are without merit, for the following reasons. 
(525) First, with regard to Broadcom’s arguments set out in recital (521) above, the 

Commission notes that, contrary to Broadcom’s allegation, the Commission has 
weighed the public interest in avoiding a serious and irreparable damage to 
competition against the likely impact of the envisaged interim measures. For the 
reasons set out in recitals (516) to (519) above, however, the Commission considers 
that the interim measures do not impose an undue burden on Broadcom. In particular, 
as noted in recital (518) above, Broadcom would be able to continue supplying the 
relevant products to its customers at the same conditions as before, simply absent the 
exclusivity-inducing provisions. The correctness of this position has been confirmed 
by Broadcom itself by the following statement contained in Broadcom’s filing to the 
United States Securities and Exchange Commission of 26 June 2019 in reaction to the 
SO: “The interim measures, if adopted, will not preclude the continued sale by 
Broadcom of any products. Broadcom’s contracts with these customers would remain 
in force, other than the provisions at issue, and it intends to continue to support these 
customers going forward. Accordingly, Broadcom believes that this action will not 

                                                 
689 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 294-296. 
690 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 283, 285-287, 296; Broadcom’s Comments on 

the Letter of Facts, Doc ID 2154, paragraphs 3.j.1) and 5.b.  
691 Broadcom’s SO Response, Doc ID 1843-15, paragraphs 298-301. 
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have a material impact on its set-top box or broadband modem businesses.”692 In 
addition, for the avoidance of doubt, the interim measures will not affect Broadcom’s 
behaviour to the extent that such behaviour is not capable of affecting competition in 
the EEA.  

(526) As regards the impact of the interim measures on OEMs, the proposed interim 
measures would not in themselves cause the renegotiation of Broadcom’s whole 
relationships with OEMs, but solely affect the exclusivity-inducing provisions 
identified in sections 8.5.2.1.A and 8.5.2.1.B above. Under such circumstances, rather 
than facing detrimental effects from the proposed interim measures, OEMs would 
benefit from additional flexibility in their procurement choices.693  

(527) As regards the impact of the interim measures on the market more broadly, the 
Commission maintains, for the reasons already set out in section 9.2 above, that, in the 
absence of interim measures, serious and irreparable damage to competition is likely 
to arise if Broadcom’s conduct were allowed to continue. 

(528) Second, with regard to Broadcom’s arguments set out in recital (522) above, the 
Commission notes that the proposed interim measures solely intend to ensure that 
Broadcom does not continue to engage in the prima facie abusive behaviour identified 
in section 8.5.2 above or engage in behaviour equivalent thereto. As stated above in 
recital (518), they only affect the exclusivity-inducing provisions identified in sections 
8.5.2.1.A and 8.5.2.1.B above and conduct of equivalent object or effect rather than 
the advantages granted to its customers by Broadcom. Given that the remaining terms 
of the Agreements are not subject to the interim measures, the proposed interim 
measures would not in themselves cause the renegotiation of Broadcom’s whole 
relationships with OEMs. Broadcom remains free to decide on its commercial policy 
and in particular on how to support its customers in individual tender processes; where 
to allocate its R&D resources; and how to position itself on the market. In this regard, 
the fact that at least one OEM submitted that it expects that Broadcom will maintain 
the advantages granted through its agreements with that OEM694 and Broadcom’s 
publicly announced intention that, if interim measures were to be adopted, it would 
“[…] continue to support [its] customers going forward” (see recital (525) above), 
highlights the implausibility of Broadcom’s claims.  

(529) Third, with regard to Broadcom’s argument set out in recital (523) above, the 
Commission refers to the considerations set out in recital (514) above, based on which 
a final decision which may be adopted by the Commission in this case would be unable 
to reverse the competitive harm that would likely have materialised in the meantime 

                                                 
692 Broadcom’s form 8-K of 26 June 2019, printed from https://investors.broadcom.com/static-

files/8fdf8974-7641-4c5b-bf84-82edb4215a61, page 2. 
693 This is confirmed by [OEM B]’s written observations on the SO, Doc ID 2005, page 2, where it is stated: 

“[OEM B] understands that lifting the exclusivity would give [OEM B] more flexibility in sourcing its 
requirements.”  

694 […].” With regard to a statement from [OEM B] about its concern that the “adoption of the interim 
measures planned by the Commission may cause a disruption of supply, support or more generally in the 
commercial relationship between [OEM B] and Broadcom” ([OEM B]’s written observations on the SO, 
Doc ID 2005, page 3), invoked by Broadcom in support of its claim that the proposed interim measures 
would disrupt the commercial relationship between OEMs and Broadcom (Broadcom’s Comments on the 
Letter of Facts, Doc ID 2154, paragraph 3.j.1), the Commission is of the view that the referenced 
statement cannot be interpreted in a way to support Broadcom’s claim. Rather, the Commission views 
this statement as an expression of [OEM B]’s concern that Broadcom could apply less favourable 
conditions if [OEM B] did not source its SoC requirements exclusively from Broadcom.  
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(see section 9.2 above) absent the interim measures. For the reasons set out in section 
9.2.1 above, the Commission’s intervention by means of imposing interim measures 
is urgent. Consequently, any measures incapable of immediately rendering ineffective 
the exclusivity-inducing provisions in the Agreements would be unable to prevent the 
impending serious and irreparable damage to competition. Finally, contrary to 
Broadcom’s claim, the proposed interim measures concern markets where there is 
existing competition that could be harmed, as evidenced by the examples provided in 
recital (438) above. 

(530) In light of the above, the alternative measures referred to by Broadcom as less 
restrictive would be incapable of preventing the likely serious and irreparable damage 
to competition (as described in section 9.2 above) from occurring before a decision on 
the substance of the case. In particular, (i) ordering Broadcom to terminate the 
agreements at the end of their term to avoid tacit renewal and to refrain from including 
specified clauses in future agreements would be insufficient, as it would defer the 
effects of the measure to the end dates of the Agreements, which may be set at more 
than two years from the day of adoption of this Decision (see, e.g., recital (56) above); 
(ii) ordering Broadcom to limit the duration of the OEM commitments rather than 
require their immediate suspension would be equally ineffective, as it is paramount 
that Broadcom’s competitors are urgently enabled to compete with Broadcom on the 
merits for OEMs’ business (see section 9.2.1 above); and (iii) the scope of the interim 
measures is already limited to the products in respect of which the Commission has 
identified existing or real potential competition that could be harmed, if the 
exclusivity-inducing provisions in the Agreements were left in place (see sections 
8.4.3.2 and 9.2.1 above). 

(531) In any case, the Commission considers that the proposed interim measures are 
rendered proportionate by the fact that they are limited to a maximum time period of 
three years after their entry into force (see recital (510) above). Such duration does not 
exceed the period that the Commission considers to be necessary to prevent serious 
and irreparable harm to competition from occurring in light of the length of product 
life-cycles and the related long-lasting consequences of a chipset supplier’s failure to 
win tenders, as well as the duration of, and the time of entry into force of, the 
Agreements (see section 9.2.1 and, in particular, recitals (434) to (436) above; see also 
recital (510) above), while still being of sufficient duration for the Commission to 
undertake its review of Broadcom’s conduct with a view to reaching a final 
determination of whether, through the Agreements, Broadcom is breaching Article 102 
TFEU (see footnote 598 above). It is therefore assured that the interference with 
Broadcom’s contractual freedom brought by the proposed interim measures does not 
extend over an undue period of time. 

12. PERIODIC PENALTY PAYMENTS 
12.1. Principles 
(532) Pursuant to Article 24(1)(b) of Regulation (EC) No 1/2003 and Article 5 of Council 

Regulation (EC) No 2894/94 of 28 November 1994 concerning arrangements for 
implementing the Agreement on the European Economic Area (“Regulation (EC) No 
2894/94”),695 the Commission may, by decision, impose on undertakings or 
associations of undertakings periodic penalty payments not exceeding 5% of the 

                                                 
695 OJ L 305, 30.11.1994, pages 6–8. 
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average daily turnover in the preceding business year per day and calculated from the 
day specified in the decision, in order to compel them to comply with a decision 
ordering interim measures taken pursuant to Article 8 of Regulation (EC) No 1/2003. 

12.2. Application to this case 
(533) The Commission concludes that it is necessary to impose periodic penalty payments 

pursuant to Article 24(1)(b) of Regulation (EC) No 1/2003 and Article 5 of Regulation 
(EC) No 2894/94 if Broadcom were to fail to comply with the measure set out in 
Articles 2 to 4 of this Decision. 

(534) In setting the level of the periodic penalty payments, the Commission has taken into 
account the need to impose periodic penalty payments sufficient to ensure compliance 
by Broadcom with this Decision. The Commission has also taken into account the need 
to set periodic penalty payments that are sufficient to ensure compliance by other 
undertakings of a similar size and with similar financial resources, as well as the fact 
that in this case periodic penalty payments would be imposed on the basis of a prima 
facie finding of an infringement. 

(535) Consequently, if it fails to comply with any of the requirements set out in Articles 2 to 
4 of this Decision, Broadcom shall incur a periodic penalty of up to 2% of Broadcom’s 
average daily turnover in the business year preceding such failure to comply for each 
day in which it is in breach. 

13. JURISDICTION 
13.1. Principles 
(536) Article 102 TFEU is intended to prevent conduct of undertakings limiting competition 

within the internal market. In particular, Article 102 TFEU prohibits the abuse of a 
dominant position ”within the internal market or in a substantial part of it”.696 

(537) In order to justify the Commission’s jurisdiction, it is sufficient that conduct is either 
implemented in the EEA (“implementation doctrine”) or is liable to have immediate, 
substantial and foreseeable effects in the EEA (“qualified effects doctrine”).697 The 
implementation doctrine and the qualified effects doctrine constitute alternative and 
not cumulative approaches to establishing the Commission’s jurisdiction.698 

(538) The criterion of implementation is satisfied by mere sale within the Union, irrespective 
of the location of sources of supply and of production plants.699 It follows that direct 
sales of the products covered by the conduct to customers in the EEA are not the only 
means of implementation. For example, conduct can be considered as implemented in 
the territory of the EEA where a customer of a dominant undertaking, which is present 
and makes sales in the internal market, receives payments from the dominant 

                                                 
696 Case C-413/14 P Intel Corp. v Commission, EU:C:2017:632, paragraph 42. 
697 Joined Cases 89/85, 104/85, 114/85, 116/85, 117/85 and 125/85 to 129/85 Ahlström Osakeyhtiö and 

Others v Commission, EU:C:1988:447, paragraphs 11-18; Case T-102/96 Gencor v Commission, 
EU:T:1999:65, paragraphs 89-101; Case C-413/14 P, Intel v Commission, EU:C:2017:632, paragraphs 
42-46. 

698 See, to that effect, Case T-447/14, NKT Verwaltungs GmbH and Others v Commission, EU:T:2018:443, 
paragraphs 79-82. 

699 Joined Cases 89/85, 104/85, 114/85, 116/85, 117/85 and 125/85 to 129/85 Ahlström Osakeyhtiö and 
Others (Wood Pulp) v Commission, EU:C:1988:447, paragraph 17; Case T-102/96 Gencor v 
Commission, EU:T:1999:65, paragraph 87. 
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undertaking conditional upon that customer obtaining all or almost all of its 
requirements of certain inputs from the dominant undertaking. This is because such 
payments ensure that the customer will exclusively or almost exclusively sell products 
incorporating the dominant undertaking’s inputs in question throughout the world, 
including in the EEA.700 

(539) The qualified effects doctrine requires that the conduct in question have immediate, 
substantial and foreseeable effects of conduct in the EEA. This test is satisfied when 
the conduct in question is capable of having such an effect, there being no need to 
show actual effects.701 A relevant factor in conducting this assessment is whether the 
conduct was intended to produce effects within the internal market.702 

13.2. Application to this case 
(540) The Commission concludes that it has jurisdiction to apply Article 102 TFEU and 

Article 54 of the EEA Agreement to Broadcom’s conduct described in this Decision. 
(541) First, the Commission’s jurisdiction is justified under the implementation doctrine. 

The exclusivity-inducing provisions were meant to be implemented inter alia in the 
EEA as the Agreements were concluded with customers established in the EEA or that 
are in any event active in the EEA (see recital (423) above).  

(542) Second, in any event, the Commission’s jurisdiction is justified under the qualified 
effects doctrine. Broadcom’s conduct is capable of having immediate, substantial and 
foreseeable effects in the EEA. 

(543) In the first place, Broadcom’s conduct is capable of producing a substantial effect in 
the EEA. It is intended to ensure that the six OEMs obtain exclusively or almost 
exclusively SoCs for STBs and residential gateways destined to be sold in the EEA 
from Broadcom and is therefore intended to produce effects in the EEA.703 
Broadcom’s conduct is capable of foreclosing competing suppliers of SoCs in or into 
the EEA for STBs and residential gateways (see section 8.5.2.2 above). In the absence 
of the Commission’s intervention, it is likely that Broadcom’s competitors will become 
increasingly marginalised and may ultimately be forced to exit the relevant markets 
(see section 9.2.1 above).  

(544) In the second place, Broadcom’s conduct is capable of producing an immediate effect 
in the EEA by restricting sourcing options for OEMs located in and selling their 
products within the EEA, with a consequential restriction of product offerings 
available to service providers in the EEA which source STBs and residential gateways 
from OEMs (see section 8.5.2.2 above).  

(545) In the third place, it is likely that Broadcom knew, or at least could reasonably have 
foreseen, that the likely effect of its conduct would be that: 
(a) Broadcom’s competitors would be excluded from winning business in the EEA 

with the six OEMs with which it entered into the Agreements; and 

                                                 
700 See, to that effect, Case T-286/09 Intel Corp. v Commission, EU:T:2014:472, paragraphs 311-314, 

annulled but not on this point. 
701 Case T-286/09 Intel Corp. v Commission, EU:T:2014:472, paragraphs 251-252 and 296, annulled but not 

on this point. 
702 Case T-286/09 Intel Corp. v Commission, EU:T:2014:472, paragraphs 253-255, annulled but not on this 

point. 
703 See, to that effect, Case T-286/09 Intel Corp. v Commission, EU:T:2014:472, paragraph 255, annulled 

but not on this point. 
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(b) as a result, competitors would become increasingly marginalised and may 
ultimately be forced to exit the relevant markets in the EEA.  

14. ADDRESSEE 
14.1. Principles 
(546) Article 102 TFEU and Article 54 of the EEA Agreement are addressed to undertakings. 

The concept of an undertaking refers to any entity engaged in an economic activity, 
regardless of its legal status and the way in which it is financed.704 The term 
“undertaking” must also be understood as designating an economic unit even if in law 
that economic unit consists of several persons, natural or legal. 705  

(547) The principle of economic continuity means that liability may be attributed to the legal 
successor of the legal person responsible for the infringement of the competition 
rules.706 

14.2. Application to this case 
(548) Based on the findings set out in section 8 above, the Commission concludes that 

Broadcom has prima facie engaged in an infringement of Article 102 TFEU and 
Article 54 of the EEA Agreement. 

(549) Broadcom Inc. itself is party to one of the Agreements. This Decision is therefore 
addressed to Broadcom Inc. as the company which entered into the [OEM E] SoC 
SPA.707  

(550) In addition, this Decision is addressed to Broadcom Inc. as the ultimate parent 
company of the Broadcom group and the company exercising control over708 (i) 
Broadcom Corporation, i.e. the company that entered into the [OEM A] CSA, and (ii) 
Avago Technologies International Sales Pte. Ltd., the company that entered into the 
[OEM B] TPA, the [OEM C] TPA, the [OEM F] LoI and the [OEM D] MoU 
Amendment. Broadcom Corporation and Avago Technologies International Sales Pte. 
Ltd. are direct subsidiaries of Broadcom Inc.709  

(551) Finally, this Decision is addressed to Broadcom Inc. in its capacity as the legal 
successor of Broadcom Limited, which was, until its dissolution on 4 April 2018, the 

                                                 
704 Case C-90/09 P General Química and Others v Commission, EU:C:2011:21, paragraph 34 and the case-

law cited.  
705 Case C-90/09 P General Química and Others v Commission, EU:C:2011:21, paragraph 35 and the case-

law cited. 
706 Case C-448/11 P SNIA v Commission, EU:C:2013:801, paragraph 22. 
707 Broadcom Inc. entered into this agreement by means of signature by […]. 
708 See Broadcom Inc.’s Form 10-K for the fiscal year 2018, printed from http://phx.corporate-

ir net/External.File?item=UGFyZW50SUQ9NzAyODM1fENoaWxkSUQ9NDE0OTEyfFR5cGU9MQ
==&t=1) on 13 June 2019, Doc ID 1574, Exhibit 21.1, page 373. The Commission understands all 
subsidiaries listed in Exhibit 21.1 to be wholly owned by Broadcom Inc. with the exception of subsidiaries 
marked with an asterisk, e.g. Silicon Manufacturing Partners Pte. Ltd., whose shareholdings are further 
specified. Based on this understanding the Commission concludes that Broadcom Corporation as well as 
Avago Technologies International Sales Pte. Ltd. are wholly owned subsidiaries of Broadcom Inc. and 
that Avago Technologies General IP (Singapore) Pte. Ltd. was a wholly owned subsidiary of Broadcom 
Limited. 

709 See Broadcom Inc.’s Form 10-K for the fiscal year 2018, printed from http://phx.corporate-
ir net/External.File?item=UGFyZW50SUQ9NzAyODM1fENoaWxkSUQ9NDE0OTEyfFR5cGU9MQ
==&t=1) on 13 June 2019, Doc ID 1574, Exhibit 21.1, page 373. 
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ultimate parent company of Avago Technologies General IP (Singapore) Pte. Ltd., the 
company that entered into the [OEM D] MoU and that, on the basis of public 
information, appears to no longer exist. Avago Technologies General IP (Singapore) 
Pte. Ltd. was at the time of the conclusion of the [OEM D] MoU (see at recital (49) 
above) a subsidiary of Broadcom Limited and Broadcom Cayman L.P.710 

(552) Broadcom Inc. is the legal successor to Broadcom Limited, a company organised under 
the laws of the Republic of Singapore, as a result of the group’s redomiciliation to the 
United States on 4 April 2018. At the same time and as part of the redomiciliation, 
Broadcom Cayman L.P., a subsidiary of Broadcom Limited, was integrated into 
Broadcom Inc. and subsequently deregistered.711  

(553) In light of the above, the Commission addresses this Decision to Broadcom Inc. as the 
entity within Broadcom that is factually and legally in the position to effectively 
implement the interim measures as described in section 10 above and should therefore 
be the addressee of this Decision.  

15. CONCLUSION 
(554) In light of the above considerations regarding the presence of a prima facie finding 

that Broadcom infringed Article 102 TFEU and Article 54 of the EEA Agreement and 
regarding the urgent need to avoid serious and irreparable damage to competition, as 
set out in sections 8 and 9 above, the Commission considers it necessary and 
appropriate to impose interim measures on Broadcom pursuant to Article 8(1) of 
Regulation (EC) No 1/2003, in the terms set out in Articles 2 to 4 of this Decision. 

 
HAS ADOPTED THIS DECISION:  

Article 1 
Through the practices described in this Decision, Broadcom Inc. is prima facie infringing 
Article 102 of the Treaty on Functioning of the European Union and Article 54 of the EEA 
Agreement. In light of the urgent need to avoid serious and irreparable damage to competition, 
pursuant to Article 8(1) of Regulation (EC) No 1/2003, the Commission imposes on Broadcom 
Inc. the measures described in Articles 2 to 4. 

Article 2 
Broadcom Inc. shall unilaterally cease to apply with immediate effect the exclusivity-inducing 
provisions contained in the agreements described in this Decision concerning [OEM A]’s, 
[OEM B]’s, [OEM C]’s, [OEM D]’s, [OEM E]’s and [OEM F]’s purchases of systems-on-a-
chip for set-top boxes and systems-on-a-chip for cable, fibre or xDSL residential gateways (as 
appropriate) from Broadcom. Broadcom shall, without delay, inform [OEM A], [OEM B], 
[OEM C], [OEM D], [OEM E] and [OEM F] of such disapplication. 

                                                 
710 See Broadcom Limited and Broadcom Cayman L.P.’s Form 10-K for the fiscal year 2017, printed from 

https://investors.broadcom.com/static-files/d5474142-edf4-4b7c-a5d9-cf7691f15167 on 20 June 2019, 
Doc ID 1656, Exhibit 21.1, pages 427-428. 

711 See Broadcom’s Form 10-K for the fiscal year 2018, printed from http://phx.corporate-
ir net/External.File?item=UGFyZW50SUQ9NzAyODM1fENoaWxkSUQ9NDE0OTEyfFR5cGU9MQ
==&t=1) on 13 June 2019, Doc ID 1574, pages 4, 37, 65. 
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Article 3 
Broadcom Inc. shall refrain from agreeing the same exclusivity-inducing provisions or 
provisions having an equivalent object or effect as those identified in Article 2 in any future 
contracts or agreements (written or otherwise) with [OEM A], [OEM B], [OEM C], [OEM D], 
[OEM E] or [OEM F], and refrain from implementing punishing or retaliatory practices having 
an equivalent object or effect. 

Article 4 
Broadcom Inc. shall have 30 days from the date of notification of this Decision to implement 
the measures described in Articles 2 and 3. By the same deadline, Broadcom shall inform the 
Commission of the measures it has put in place to ensure compliance with the Decision, with 
such notification to be accompanied by supporting documentation. The interim measures will 
apply for (i) a time period of three years as from the date on which Broadcom informs the 
Commission in accordance with this Article of the measures that it has adopted pursuant to 
Article 2 or (ii) until the date of adoption of a final decision on the substance of Broadcom’s 
conduct covered by this Decision or the closure of the Commission’s investigation concerning 
that conduct, should either of these events occur prior to the end of the aforementioned three-
year period. 

Article 5 
Should Broadcom Inc. fail to comply with any of the orders set out in Articles 2 to 4 above, it 
shall incur a periodic penalty of up to 2% of its average daily turnover in the business year 
preceding such a failure to comply for each day in which it is in breach. 

Article 6 

This Decision is addressed to Broadcom Inc., 1320 Ridder Park Drive, San Jose, CA 95131, 
United States of America. 

 
Done at Brussels, 16.10.2019 

 For the Commission 
 Margrethe VESTAGER 
 Member of the Commission 

 

 


