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Glossary

Term or acronym

Meaning or definition

1989 Merger Regulation

Council Regulation (EEC) No 4064/89 of Pcemberl989 on
the control of concentrations between undertakings (OJ L 39
30.12.1989, p.1) replaced by the recast 2004 EU Merger
Regulation (see below)

2013 simplification package

Reform aimed at simplifyingnerger procedures, carried out by
adopting: (i) Commission Implementing Regulation (EU) No
1269/2013 of December013 amending Regulation (EC) No
802/2004 implementing Council Regulation (EC) No 139/20(¢
on the control of concentrations between utaldéngs; and (ii)
Commission Notice on a simplified procedure for treatment g
certain concentrations under Council Regulation (EC) No
139/2004 (OJ C 366, 14.12.2013, p. 5, corrigendum: OJ C 1
15.01.2014, p.6)

2014 staff working dcument

Staff working document (SWD(2014) 221 final) accompanyin
the white papeTowards more effective EU merger control

2014 white paper

White paperTowards more effective EU merger control
(COM(2014)449 final)

DG COMP DirectorateGeneral for Competition dhe European
Commission

ECN European Competition Network (ECN)

EEA European Economic Area

EU European Union

EU Merger Regulation or EUMR

Council Regulation (EC) No 139/2004 of 28nuary2004 on
the control of concentrations between undertakings (@4, L
29.01.2004, p. 1)

Evaluation Evaluation of procedural and jurisdictional aspects of EU me
control
GAFAM Google, Amazon, Facebook, AppMicrosoft




Form CO

Form for making a notification of a concentration pursuant to
EU Merger Regulation (Amex | to the Merger Implementing
Regulation)

Form RS

Form for making a reasoned submission for a referral of a
concentration pursuant to Articles 4(4) and 4(5) of the EU
Merger Regulation (Annex Il to the Merger Implementing
Regulation)

ICN

Internatioral Competition Network

Merger Implementing Regulation

Regulation (EC) No 802/2004 implementing Council Regulat
(EC) No 139/2004 on the control of concentrations between
undertakings (OJ L 336, 14.12.2013, p. 1), as amended by
Commission Implementingdgulation (EU) No 1269/2013 of
5 Decembef013

NCA

National competition athority of an EU Member State

Notice on referrals

Commission Notice on Case Referral in respect of
concentrations (OJ C 56, 05.03.2005, p. 2)

Notice on simplified procedure

Commission Notice on a simplified procedure for treatment g
certain concentrations under Council Regulation (EC) No
139/2004 (OJ C 366, 14.12.2013, p. 5, corrigendum: OJ C 1
15.01.2014, p.6)

OECD

Organisation for Economic Gaperation and Development

Public Consultation

Public consultation launched within tBealuation of
procedural and jurisdictional aspects of EU merger control

Short Form CO

Form for making a notification of a concentration under the
simplified procedure pursuant to the EU MergegBlation
(Annex Il to the Merger Implementing Regulation)

TEU

Treaty on European Union

TFEU

Treaty on the Functioning of the European Union
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(1)

(@)

3)

(4)

INTRODUCTION
LEGAL AND POLITICAL CONTEXT

Council Regulation (EC) No 139/2004 d?0January2004 on the control of
concentrations between undertakih(¢dhe EU Merger Regulation or EUMR) entrusts
the Commission with the control of major corporate reorganisétithrag may bring
significant structural changes on the market, the implaathach would go beyond the
national borders of any one Member Staléhe objective of the EUMR is to ensure that
such operations do not result in lasting damage to competition by significantly impeding
effective competition in the internal market or isubstantial part of it

To that effect, the EU Merger Regulation grants the Commission exclusive jurisdiction

to review these transactions. The Regulation institutes -&topeshop for the control of
concentrations falling under its scope of applicatot oncent rati ons wi
di mensiond). The | atter is defined using
and combined turnover generated by the undertakings concerned worldwide, in the
European Union (EU) and in each Member Stat@onversely concentrations not

covered by the EU Merger Regulation may come within the jurisdiction of one or
several Member States, in accordance with their respective nationél rules

The EU Merger Regulation contains a corrective mechanism for the applicatiwsef
quantitative jurisdictional thresholds. Under specific circumstances, this allows for the
review of individual cases to be referred between the Commission and one or several
Member States. The system of referrals allows theflased authority toaview cases

for which it did not have initial jurisdictidn

The rul es t hat deter mi ne t he Commi ssi on
Regulationi namely its turnovebased jurisdictional thresholdsand the provisions
governing the referral of casesdand from Member States are instrumental in ensuring

that concentrations that may have a significant impact on competition in the internal
market are subject to effective control. In 289, the Commission reviewed the
application and functioning of tke provision

0w N o 0o~ W

Council Reqgulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between
undertakinggOJ L 24, 29.01.2004, p. 1).

Such operations include: (a) rgers of two or more previously independent undertakings or parts of
undertakings; (b) acquisitions, by one or more persons already controlling at least one undertaking, or by

one or more undertakings, of (direct or indirect) control of the whole or phitseo or more other
undertakings; and (c) creation of joint ventures performing on a lasting basis all the functions of an
autonomous economic entity (typically known as oOf
Joint ventures are companies @avd / contr ol |l ed by sever al undertaki
compani esd) .

EUMR, Recitals 3 and 8.

EUMR, Recitals 5 and 6.

EUMR, Article 1.

EUMR, Recitals 8, 9 and 10.

EUMR, Recital 11.

In 2008, the Commission launchedpablic consultationto evaluate the functioning of the rules on
jurisdictional thresholds and referral mechanisms of the EU Merger Regulation. In 2009, the Commission



https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32004R0139
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32004R0139
https://ec.europa.eu/commission/presscorner/detail/en/IP_08_1591

(5)

(6)

Over the years, the Commission has sought to reduce the administrative burden on
notifying firms and third parties resulting from EU merger control proceedings, without
undermining the effectiveness of the EU merger control system. In 200@oduced a
simplified procedure forcategories of cases deemed from the outset not to raise
competition concerns. In these cases, notifying parties are required to provide less
information to the Commission (notably through the use of a shorter notification form),
and the Commission generally does not conduct a comprehensive market investigation,
which also results in less information being required from third parties. Such procedures
are normally completed fastén 2013, the Commission adopted a number of measures
(2013 simplification packade aimed principally at extending the categories of
simplified cases treated and at reducing the information requirements for merger
notifications. The 2013 simplification package entered into forceXantary2014.

Also in 2014, the Commission adopted the white papewards more effective EU

merger control® (2014 white paper). The 2014 white paper and accompanying
documents took stock of issues concerning the substantive assessment of EU merger
control,in particular the gplication of the revised legal tési significant impediment

to effective competitioni for the review of concentrations under the EU Merger
Regulation, introduced in 2004. In the white paper, the Commission explained EU
mer ger <contr ol atento tmpfonctionang af the interrtalrmarket, and
described how the new test had enabled the elimination of a possible enforcement gap.
The white paper also emphasised how the Commission had strengthened the economic
analysis in its enforcement practi@nd underlined the increased importance of its work

to examine the effects of mergers on innovation and to ensure the effectiveness of
merger remediesThe Commi ssi on found that Omerger
strengthened by the 2004 Merger Regolati r ef or ms 06 and t hat
Regul ation Oprovides a good framework for
consumers from anticompetitive effects of mergers and acquisitions in the internal

A

mar ket 6.

10

11

adopted aCommunication to the CounciReport on the functioning of Regulation No 139/2004
(COM(2009) 281 final), accompanied bysgaff Working Pape(SEC(2009) 808 final/2).

The 2013 simplification packagiecluded the Commission Implementing Regulation (EU) Na912®13

of 5 December 2013 amending Regulation (EC) No 802/2004 implementing Council Regulation (EC) No
139/ 2004 on the control of concentrati onMergbret ween
Implementing Regulatidh ) and a new Commi ssion Notice on a si
certain concentrations under Council Regulation (EC) No 139/2004 (OJ C 366, 14.12.2013, p. 5,
corrigendum: OJ C 11 15. 01 . 2 ONbtite on pimplified ptobeduéelihe 2013 simplification

package streamlingtie forms required for notifying mergers or making-patification referral requests

(i.e. Form CO, Short Form CO and Form RS, annexed to the Merger Implementing Regulation), reducing
information requirements for both simplified and remplified cases.

White paperTowards more effective EU merger cont@OM/2014/0449 final). See as well the
accompanyingstaff woking document(SWD(2014) 221 final)impact assessmelifSWD(2014) 217

final) and executive summary of the impact assessn{8WvD(2014) 218 final). The adoption of the

white paper had been preceded by a public consultation in 2013. In 2014, the Commission carried out a
consultatioron the white paper.

The test was introduced in 2004 through adoption of the EUMR, recasting and replacing the 1989 Merger
Regulation. The 2004 reform constitsitthe most significant overhaul of the EU merger regime to date.

The adoption of the EUMR was accompanied by the progressive development of specific guidance
(generally in form of Commission notices) on the most relevant aspects of merger assessment and
ef orcement , in order to improve the transparency
analysis.



https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52009DC0281
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52009SC0808R(01)
https://ec.europa.eu/commission/presscorner/detail/en/IP_13_1214
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02004R0802-20140101
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02004R0802-20140101
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52013XC1214(02)
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1406814408042&uri=CELEX:52014DC0449
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014SC0221&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014SC0217&qid=1406195752820&from=IT
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014SC0218&from=en
https://ec.europa.eu/commission/presscorner/detail/en/IP_14_801

(7)

(8)

(9)

The 2014 white paper concluded that nodamental overhaul of the EU merger system

was needed, but identified at t hat Stage
Regul ation through more | imited amendment
of extending the Co mrheEWNeoger&Regulgtianroiingladde ct i o |
acquisitions by undertakings of minority shareholdings that do not result in an
acquisition of control but can potentially harm competition. It also considered making
procedures simpler and referrals more bushfiéssdly and effectivéz.

After the adoption of the 2014 white paper, and following further comprehensive
analysis, the Commission decided not to further assess the possible extension of the EU
Merger Regulation to review nesontrolling minority shareholding§.he Commission
considered that there was not sufficiently compelling evidence that such a reform was
warranted at that point. The work conducted had also identified significant complexities
for the effective implementation of this reform at European 18vel

Furthermore, after 2014, a debate progressively emerged on the effectiveness of the
turnoverbased jurisdictional thresholds of the EU Merger Regulation. This debate
specifically addressed whether the thresholds make it possible to sufficiently capture
those concentrations that can potentially have an impact on competition in the internal
market4. This notably concerned transactions involving khiglue firms that had
generated limited turnover at the time of the acquisitiens i | | ustrased by
acquisition of WhatsApp in 2014 for a purchase price of USDbillion15 This market
development appeared particularly significant in the digital economy, where services
regularly launch with the aim of building up a significant user base and/or coraltyerci
valuable data inventories before implementing a business model that could result in
significant revenues. Furthermore, in sectors like pharmaceuticals, firms appeared ready
to pay a high price for the acquisition of innovative companies conductiegrcbsand
development projects, even if these companies had not yet finalised, let alone exploited

12

13

14

15

The staff working document accompanying the 2014 white paper (2014 staff working document) also
addressed a number of more technical issues maidyede to the procedural and investigatory
mechanisms set out in the EUMR. Those technical aspects were of relatively marginal importance,
however. While the Commission asked questions about those aspects in the Public Consultation, they
were not the focusf the Evaluation, and as such are not part of the analysis of this staff working
document.

In 2016, DG COMP commissioned and published an independent support study for impact assessment
concerning the possible review of the EUMR regarding minorityestiddings. In their final report, the
authors of the study (Spark Legal Network and Queen Mary University of London) identified a number of
reservations concerning the introduction of a system for the control of minority shareholdings in the
EUMR. See als the announcement of the then Commissioner Vestager in her speech at the
Studienvereinigung KartellrechRéfining the EU merger control systgon 10March 2016.

In 2015, the studyChallenges for Competition Policy ia Digitalised Economyprepared for the
European Parliament's Committee on Economic and Monetary Affairs, called for revised jurisdictional
thresholds at European level based on the number of users and/or network effects. At Member State level,
in its 205 report Competition policy: The challenge of digital markethe German Monopolies
Commission, an independent expert committee, recommended complementing the exisgeg mer
control thresholds by additional notification requirements based on the transaction value to close legal
gaps.

The transaction consisting of the acquisition of WhatsApp by Facebook was agreed in February 2014 and
did not meet the turnover thresholosthe EU Merger Regulation. In May 2014, Facebook requested a
referral of the review of this deal to the Commission. The latter approved unconditionally the transaction
after a phase | investigation (KRR177 Facebook/WhatsAp014).

3


https://wayback.archive-it.org/12090/20191129204644/https:/ec.europa.eu/commission/commissioners/2014-2019/vestager/announcements/refining-eu-merger-control-system_en
https://www.europarl.europa.eu/RegData/etudes/STUD/2015/542235/IPOL_STU(2015)542235_EN.pdf
https://www.monopolkommission.de/images/PDF/SG/s68_fulltext_eng.pdf

commercially, the results of their innovation activities. Consequently, such transactions
concerned firms that already played or would in future play afgignt competitive

role on the market(s) at stake but had generated little turnover at the moment when they
were acquired. They may thus fal/l outsi de
Merger Regulation, as determined by its turnebvased threshds. These developments
continued in recent years. The outbreak of the COWDpandemic in 2020 has given
further importance to these considerations. Due to social distancing measures, EU
citizens and businesses have relied even more on digital servigg¢sermore, the
pandemic and its effects on the health and economicbeelg of EU citizens have
highlighted the importance of fostering dynamism and innovation in the EU economy,
including crucially in the pharmaceutical sector. Making sure that ctnatiems do not
jeopardise the benefits of competitive dynami$mand that, accordingly, the
Commission is able to protect competition in the internal market by examining the
relevant mergers and dealing with them in efficient procedurbas therefore dn

gained in importance in the immediate aftermath of the pandemic outbreak and the
upcoming recovery phase.

1.2. PURPOSE OF THE EVALUAION

(11) The purpose of the Evaluation of procedural and jurisdictional aspects of EU merger
control ( 6 Ev al uwugtist 2016 évas tolbaild upenhaeddcomplamert the
initiatives, reforms, work streams, reviews and public consultations conducted by the
Commission in previous years (particularly between 2013 and 2014) by assessing the
functioning of selected aspects of Huerger control, to inform any related policy
action in the future, including possible reforms of the relevant regulatorytexts

(12) Bui Il ding on the overall findings of the 2
and (7) abovei and the additional worlsubsequently conducted, the Evaluation
focused on specific procedural and jurisdictional aspects of EU merger control where
the Commission had identified potential room for improvement. In light in particular of
the 2014 white pap e rmergeramrolevdssteengthened bpthe h o w
2004 reforms, the Evaluation did not include aspects concerning the substantive
assessment of mergers (namely those aspects related to the examination of whether or
not a notified concentration significantly impedsffective competition in the internal
mar ket 1T and, i f17. VEhoe, the procedural and juresdicéontal aspects)
under evaluation are to some extent interdependent with those of the substantive
assessment, they present clearlyircef features, address separate questions and are
dealt with by specific provisions of the EU Merger Regulation and accompanying texts.

(13) The Evaluation, accordingly, did not set out to examine the overall functioning of the
EU mergersystem but focused pncipally on two related topical issues.

(14) First, whether the current framework for EU merger control sufficiently allows the
Commission to capture and review concentrations that may have a significant impact on

16 See Evaluation @&admap, page 2.
17 See, in particular, the 2014 white paper conclusions on the positive effects of the introduction of the test
significant impediment to effective competitionn the recast EU Merger Regulation.

4



effective competition in the internal marketr, conversely, whether potentially

probl ematic mergers may fal/l outside the
topic lies the aforementioned emerging issue of the effectiveness of the purely turnover
based jurisdictional thresholds of the El&lder Regulation in view of observed high

price transactions for targets having low turnover in digital, pharma and other sectors.

(15) Second, whether the initiatives to simplify the EU mergatemadopted in 2013 had
resulted in a significant reduction tine burden involved in merger proceedings without
undermining effective merger control. As a corollary of this second aspect, it appeared
appropriate, i n line with the Commission
rules, to also explore whether thavas potential to further simplify EU merger control
and reduce the accompanying burdencluding with regard to the system of referral of
cased without unduly reducing its effectiveness.

(16) These two overarching procedural and jurisdictional topiesrestrumental in assessing
whether the EU mergesystemis apt to meet its general objective of ensuring that
concentrations do not result in lasting damage to competition in the internal market,
while limiting the associated burden and costs where gdessib

1.3. SCOPE OF THE EVALUATDN

(17) Within this framework, the aforementioned two broad categories of issues informed the
design of the scope of the Evaluation, which has included the following specific
topics™®:

a. the functioning of the turnovedrased jurisdictionathresholds set out in the EU
Merger Regulation;

b. the functioning of the case referral mechanisms set out in the EU Merger
Regulation, the Merger Implementing Regulation and the Commission Notice on
referral®; and

c. the treatment of certain categories ates that do not generally raise competitive
concerns (generally known as Osimplifie
Regulation, the Merger Implementing Regulation and the Commission Notice on
simplified procedure.

(18) The scope of the Evaluation welesely linked to its targeted purpose and was limited
to these selected procedural and jurisdictional aspects of EU merger control.

(19) Other prominent debates have surfaced in recent years on issues directly or indirectly
related to the enforcement of EU mer control. First, on the interaction with EU
industrial policy, in particular on whether EU merger control takes sufficiently into
account the increased globalisation of the economy and whether it impedes the
emergence of European (industrial) champiand the development of an ambitious

18 See Evaluation Roadmap, pages.3
19 Commission Notice on Case Referral in respect of concentrations (OJ C 56, 05.03.2008tme2on
referralg.


https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52005XC0305(01)
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52005XC0305(01)

industrial strategy). Second, on the lack of a level playing field globally in different
economic sectors and the potentially distorting effects of foreign subsidies and third
country state support to compariesThird, on the effects for the substantive
assessment of mergers of the increased digitisation of the ectndtayrth, on the
observed increased concentration in some economic sectors in past decades, with a few
firms significantly increasing their margins tcetketriment of their customers and the

risk of a rise in inequalify.

(20) The Evaluation does not specifically address these debates, which do not directly
concern the procedural and jurisdictional aspects under review and, in some cases, go
well beyond EUmeger control . I n part, these di sc
enforcement practice in interpreting and applying the existing rules in the EU Merger
Regulation to individual cases or types of cases.

(21) The Commission has continued to develop its appréactubstantive issues of EU
merger controin individual cases and sectors over recent years. For instance, it has put

20 While this debate is not novel, its resurgerc@ pear s t o have been prompted
prohibition of the merger between railway firms Siemens and Alsidr@8§77,2019).On 18December
2018, representatives of 18 EU governments called for a renewed EU industrial policyoint a
Statemenadopted at thé™ Ministerial Meeting of theFriends of Industryn Paris. On 1%ebruary 209,
the German Federal Ministry for Economic Affairs and Energy and the French Ministry for Economy and
Finances made public tHeranco-German Manifesto for a European industrial policy fit for the'21
century Several technical reports from various public bodies followed suit, sutieasote of 6 May
2019 Competition and Trade: which policies for the EWY the French Council of Economic Analysis
and the joint report of 3 June 208bmpetition policy and EU strategic interestg the Inspectorate
General of Finance and the General Council for the Econ@ny July 2019, th&emanand French
ministries, together with Polandds Ministry of En
Modernising BJ Competition Policy Furthermore, on 4 February 2020, the Ministries of Economic
Development of France, Germany, Poland and Italy addresgeut éetter to Executive Vicélresident
Vestager. On 20 July 2020, the French Senate adoptesbadution on the modernisation of EU
competition policy.On 26November 2019, the Austrian Ferdl Competition Authority published a
Position paper on national and European champions in merger cortbler contributions include a
report by he European Political Strategy Centre (EP&Q) Industrial Policy after Siemessistom (18
March 2019), ararticle by the Nordic Competition Authorities (26 June 203®3persby the business
associations Business Eurojmeproving EU Competition and State Aid Poli@y September 2019)nd
European Roundtable of Industriali€@®mpeting at Scalé/ October 2019), a report of the EU Affairs
Committee of the French Parliament Bl Competition Law Feing the Challenges of Globalization
(November 2019), a report by Robert Schuman Found@&anpetition Policy andnidustrial Policy: for
a Reform of European LaWanuary 2020), &tter by the Swedish Minister of Economic Affairs, on
behalf of counterparts in eight Member States (March 2028)25 November 2020, the European
Parliament adoptedResolution on a New Industrial Strategy for Europe

21 See CommunicatioEU-Chinai A strategic outlookadopted by the Commission on 12 March 2019,
notably its Action 8. The European Council endorsed this strategy in its conclusionMaef &2 2019.

22 Commi ssion O0Competition Law 4.006 (set up by the Gz
Energy),A New Competition Framework for the Digital Econon8eptember 201%tigler Committee
on Digital PlatformsFinal Report September 201%ustralian Competition & Consumer Commission
(ACCQC), Digital Platforms Inquirfinal Report June 2019t ear, Ex-post Assessment of Merger Control
Decisions in Digital Markets9 May 2019; Digital Competition Expert Panel chaired by Professor
Furman Unlocking Digital Competition March 2019. See also OECD Background N8tertups, Killer
Acquisitions and Merger Controf May 2020.

23 See e.g. De Loecker, J., Eeckhout, J., and Ungefll8.Rise of Market Power and the Macroeconomic
Implications (2018); Kwoka, JReviving Merger Control, a Comprehensive Plan for Reforming Policy
and Practice(2018); Valletti, T. and Zenger, Hincreasing Market Power and Merger Cont(@LPD
2/2019, page @), andOECD Productivity Working Papers 6 | ndustry Concentration
Americadé (2019).



https://www.bmwi.de/Redaktion/DE/Downloads/F/friends-of-industry-6th-ministerial-meeting-declaration.pdf?__blob=publicationFile&v=6
https://www.bmwi.de/Redaktion/DE/Downloads/F/friends-of-industry-6th-ministerial-meeting-declaration.pdf?__blob=publicationFile&v=6
https://www.bmwi.de/Redaktion/DE/Downloads/F/franco-german-manifesto-for-a-european-industrial-policy.pdf?__blob=publicationFile&v=2
https://www.bmwi.de/Redaktion/DE/Downloads/F/franco-german-manifesto-for-a-european-industrial-policy.pdf?__blob=publicationFile&v=2
https://www.cae-eco.fr/en/Concurrence-et-commerce-quelles-politiques-pour-l-Europe
http://www.igf.finances.gouv.fr/files/live/sites/igf/files/contributed/IGF%20internet/2.RapportsPublics/2019/2018-M-105-Concurrence%20industrie%20UE_English%20version.pdf
https://www.bmwi.de/Redaktion/DE/Downloads/M-O/modernising-eu-competition-policy.pdf?__blob=publicationFile&v=4
https://g8fip1kplyr33r3krz5b97d1-wpengine.netdna-ssl.com/wp-content/uploads/2020/02/Letter-to-Vestager.pdf
http://www.senat.fr/leg/tas19-122.html
https://www.bwb.gv.at/fileadmin/user_upload/PDFs/Positionspapier_European_Champions_EN.pdf
https://op.europa.eu/en/publication-detail/-/publication/03fb102b-10e2-11ea-8c1f-01aa75ed71a1
http://www.konkurrensverket.se/en/omossmeny/about-us/press--och-informationsmaterial/press/speeches-/the-nordic-competition-authorities-support-a-strict-merger-control-regime/
https://www.businesseurope.eu/sites/buseur/files/media/position_papers/legal/2019-09-04_eu_competition_and_state_aid_policy.pdf
https://ert.eu/wp-content/uploads/2019/10/2019-10-07-Competing-at-Scale.pdf
https://www.robert-schuman.eu/en/european-issues/0543-competition-policy-and-industrial-policy-for-a-reform-of-european-law
https://www.robert-schuman.eu/en/european-issues/0543-competition-policy-and-industrial-policy-for-a-reform-of-european-law
https://www.regeringen.se/493e14/globalassets/regeringen/dokument/naringsdepartementet/letter-to-executive-vice-president-margrethe-vestager---10-march-2020.pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0321_EN.html#def_1_8
https://ec.europa.eu/info/sites/info/files/communication-eu-china-a-strategic-outlook.pdf
https://www.bmwi.de/Redaktion/EN/Publikationen/Wirtschaft/a-new-competition-framework-for-the-digital-economy.pdf?__blob=publicationFile&v=3
https://research.chicagobooth.edu/stigler/media/news/committee-on-digital-platforms-final-report
https://www.accc.gov.au/publications/digital-platforms-inquiry-final-report
http://www.learlab.com/wp-content/uploads/2019/06/CMA_past_digital_mergers_GOV.UK_version-1.pdf
http://www.learlab.com/wp-content/uploads/2019/06/CMA_past_digital_mergers_GOV.UK_version-1.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547/unlocking_digital_competition_furman_review_web.pdf
https://one.oecd.org/document/DAF/COMP(2020)5/en/pdf
https://one.oecd.org/document/DAF/COMP(2020)5/en/pdf

(22)

particular emphasis on assessing the effects of mergers on parameters of competition
other than price, as well as on dynamic effectsluging in the digital econony.
Economic developments, such as the increased concentration of some economic sectors
or high levels of common shareholdings, have also played a role in the substantive
assessment of mergers. They have been taken into adcodmé extent that they
influence the expected effects of the mergers under asse3dsment

Furthermore, the Commission has launched separate specific work streams and
initiatives regardingi and going beyond these topics and addressing, directly or
indiredly, recent debates about EU merger control:

a. In 2018, the Commission conducted a public consultation on competition and
digitisation. In 2019, it organised a hidgvel conferenc® and published a report
on competition policy in the digital €¥a This wasprepared by three special
advisers, appointed by Commissioner M. Vestager. In December 2020, the
Commission presented a legislative proposal for a Digital Market, Aghich
includes ex anterules (both prohibitions and obligations) for digital platforms
having a gatekeeper role and a market investigation framework to examine digital
markets. The companies designated as gatekeepers would also be required to
inform the Commission of any proposed acquisition of other providers of core
platform services orrgy other service provided in the digital sector.

b. In December 2019, the Commission announced and subsequently launched the
evaluation of the Market Definition Notite The Commission carried out a public
consultatio”® between June and October 2020, isnsulting the national
competition authorities of the Member States, and is carrying out extensive research
into best practices in market definition. The topics covered in this exercise relate to:
() the role of market definition in EU competition law @ssments; (ii) potential
changes to the Market Definition Notice to reflect the market realities of the digital

24

25

26
27

28

29

30

The assessment of the effects of mergers on innovation and quality, which has resulted in a number of
interventions or irdepth probes in sectors likiggital, pharma, medical devices, agroemicals and basic
industries, provides a good illustration of that developnteee. for example the Commission decisions in
cases: M.8788 Apple/Shazam, 2018; M.8124Microsoft/LinkedIn, 2016; M.8084 Bayer/Monganto,

2018; M.79327 Dow/DuPont, 2017; or M.7275 Novartis/fGSK Oncology Business, 201%he
Commi ssionds enforcement decisions in individual C
and, importantly, take into account feedback from all aai¢\stakeholders concerned by the merger,
including crucially from the industry affected. The Commission decisions are also subject to review by
the European courts, whose jurisprudence is a significant factor in EU merger enforcement.

See, for instage, Commission decisions in cases M.8088ayer/Monsanto, 2018, and M.7932
Dow/DuPont, 2017.

Shaping competition policy in the era of digitisat{d® January 2019).

Cr®mer , J . , Y-Al and Sbhweitzer d;l\Cempetition policy for the digital ery (4 April

2019.

Proposal for a Regulation of the European Parliament and of the Council on ddetasthfair markets

in the digital sector (Digital Markets Act), COM/2020/842 final. This is an internal market tool based on
the harmonisation provision of Article 114 TFEU, similar to the regulation of other sectors such as
telecommunications, energy dinance. The obligations for digital gatekeepers are inspired, among
others, by the Commi ssionds experience in antitrus
Defining markets in a new agé&peech by Commission Executive \ieeesident M. Vestager of

9 December 2019Roadmapfor the Evaluation of the Market Definition Notice published oAp3il

2020; Public consultatioron the Evaluation of the Market Defiicin Notice launched on 28ine 2020.

Public consultatin on the Evaluation of the Market Definition Notice launched on 26 June 2020.



https://ec.europa.eu/competition/scp19/
https://ec.europa.eu/competition/publications/reports/kd0419345enn.pdf
https://ec.europa.eu/commission/commissioners/2019-2024/vestager/announcements/defining-markets-new-age_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12325-Evaluation-of-the-Commission-Notice-on-market-definition-in-EU-competition-law
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12325-Evaluation-of-the-Commission-Notice-on-market-definition-in-EU-competition-law/public-consultation
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12325-Evaluation-of-the-Commission-Notice-on-market-definition-in-EU-competition-law/public-consultation

1.4.

(23)

(24)

(25)

2.1

(26)

economy (multisided markets and markets with zero monetary price;diatan
markets, digital ecosystems,-cemmerce); and (iii) a reflectionon the
consequences of the increasingly interconnected nature of economies for market
definition.

c. In March 2020, the Commission laid out an ambitious new industrial stfategy
ensure that European businesses can lead the twin transition towards climate
neutrality and digital leadershifphe strategy acknowledges that being competitive
requires competitioi both at home and in the world. #ims to increase the
competitiveness of European industry, both within the internal market and globally
while notbeing naive in the face of unfair competition.

d. In line with those considerations, the Commission started preparatory work in 2020
concerning a possible instrument to tackle the anticompetitive effects of foreign
subsidies. Thus, in June 2020, the Comraissadopted awhite papet? dealing
with the distorting effects caused by foreign subsidies in the internal market. It
sought views from all stakeholdeon the options set out in the white paper, to help
the Commission prepare for appropriate legislative proposals in this area.

e. I n February 2021, the Commi ssion hel d
contributing to the Europeaddr e e n  De a | 6uropean debata onchow Ed) E
competition policy can best support the Green Beal.

EVALUATION CRITERIA AND SCHEDULE

The Evaluation covers the core EU evaluation criteria, namely: (i) effectiveness; (i)
efficiency; (iii) relevance; (iv) coherence; and (v) Bdded value. Each of these criteria

are applied, as appropriate, to the described procedural and jurisdictional aspects of EU
merger control under review.

The Evaluation focused principally on the period from 2014 onwards, which followed
the merger specifiwork streams, public consultations and assessments already carried
out by the Commission on these topics. In specific instances, however, a longer
schedule has been considered.

The Evaluation has been selected by the Regulatory Scrutiny Board as tme of
strategic policy evaluations and fitness checks in ZZ2D.

BACKGROUND TO THE INT ERVENTION
DESCRIPTION OF THE INERVENTION AND ITS NTERVENTION LOGIC

The EU is committed to establishing an internal market that supports the sustainable
development oEurope based on balanced economic growth and a highly competitive

31
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33

Communication from the Commissi@gnNew Industrial Strategy for Eurofmd 10 March 2020; Factsheet

A new Industrial Strategy for a globally competitive, green and digital Ewobp@March 2020.

White Paper on levelling the playing field as regards foreign subs{d@esvi(2020) 253 final of

17.6.2020). Information about the public consultation can be foers

Information on the conference can be foumete A particular concern as raised about incumbent

companies with a strong position in business that are not environmentally friendly in acquiring
undertakings active i n -coaglrleeedn 66 kiinlnloevrabt iaocng, u il seiatdiionngs

8


https://ec.europa.eu/competition/international/overview/foreign_subsidies_white_paper.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020DC0102&from=EN
https://ec.europa.eu/commission/presscorner/detail/en/FS_20_425
https://ec.europa.eu/competition/international/overview/foreign_subsidies_white_paper.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12452-White-Paper-on-Foreign-Subsidies
https://ec.europa.eu/competition/information/green_deal/index_en.html

(27)

(28)

social market economy The EU has exclusive competence to establish the
competition rules necessary for the functioning of the internal n3arkehe three
instruments of EU competition laare the prohibition of anticompetitive practi¢gshe

control of State aif and merger control. The general objective of EU competition law,

i ncluding merger control, i's thus to cont
goals.

The need the EU arger control system aims to address is that business concentrations,
while often in line with the requirements of dynamic competition, may in certain cases
undermine the structure of competition. The general objective of EU merger control, as
set out in he EU Merger Regulation, its implementing regulation and related notices
and guidelines, is to ensure that these concentrations do not result in lasting damage to
effective competitio??. Such damage could involve decreased choice, increased prices,
decreasd quality and/or decreased innovatida, the detriment of consumers and
businesses and of productivity and economic growth

In terms of success criteria, it is inherently difficult to measure the impact of an
effective merger control system. One ofefects is deterring anticompetitive mergers

i which is impossible to measure as such mergers do not occur where the control is
effective. In spite of this, the Commission annually estimates the customer savings
resulting from its interventions in mergetsased on the methodology and guidance
provided by the OEC®. While those measures carry inherent methodological
complexities and present some shortcomings (for instance, the need to rely on certain
assumptions and the omission of fmice effects, respéeely), they can provide a
rough indication of some of the benefits of EU merger control. According to these
estimates, the average yeatlystomer benefits resulting from merger interventions by
the Commission in the period 202819 was between EUR 7blion and 12.6 billion.

34
35
36
37
38
39

Article 3(3) of theTreaty on European Union

Article 3(1)(b) of theTreaty on the Functioning of the European UnfdREU).

TFEU, Articles 101106.

TFEU, Articles 107109.

EUMR, Recitals 5 and 6.

Every year, the Commission estimates the benefits to customers resulting from its merger interventions
andpubl i shes them in DG COMP6s annual activity r
prohibitions, conditional approvals and withdrawals of notifications in phase Il and is based on three main
parameters: (i) likely price increase avoided (two assumptoa typically used: 3% and 5% respectively

for the lower and upper boundaries of the calculation); (ii) total size (by value) of the product markets
affected; and (iii) expected duration of the price increase avoided (in each case, the prevalentdarriers
entry are specifically examined in order to estimate the relevant periods). See DG @OMR)
Competition Report 201 %age 12.

€


https://eur-lex.europa.eu/resource.html?uri=cellar:2bf140bf-a3f8-4ab2-b506-fd71826e6da6.0023.02/DOC_1&format=PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT&from=EN
https://ec.europa.eu/info/sites/info/files/comp_aar_2019_en.pdf
https://ec.europa.eu/info/sites/info/files/comp_aar_2019_en.pdf

Figure 1. Estimated consumer benefits (EUR bn) from EU merger interventions (2012019)
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(29) EU merger control provides for a compulsery antenotification system, where certain
concentrations have to be notified to the Commission and can only be implemented
after obtaining clearance. To that effect, it grants investigatory powers to the
Commission. In terms of specific activities, the EU mengatrol system therefore:

a. Requires merging parties to notify concentrations meeting the jurisdictional criteria
of the EU Merger Regulatisgh( by f i Il Il i ng out a specific
co0o) , to delay closing of stloeadsomp@mion:
givertl, and to provide all information that the Commission requests and that is
necessary to carry out the merger control investigétion

b. Requires third parties (e.g. customers, competitors and suppliers of the merging
parties) to prowde all information that the Commission requests and that is
necessary to carry out the merger control investigé&tion

c. Requires the Commission to assess concentrations under a competittéin test
would the concentration significantly impede effective coiitipetin the internal
market or in a substantial part of it, in particular as a result of the creation or
strengthening of a dominant position? In its assessment, the Commission defines
the relevant product and geographic markets in which the merging nt@s@ae
active®>, On that basis, it establishes whether there are horizgniatticat’ or

40 EUMR, Article 4(1). Merger ImplementgnRegulation, Article 3.

41 EUMR, Article 7(1).

42 EUMR, Article 11.Failure to follow these rules can result in fines being imposed on the undertakings
(EUMR, Article 14)

43 EUMR, Article 11 Failure to provide correct and complete information can rasfithes being imposed
also on the third parties (EUMR, Article 14)

44 EUMR, Article 2.

45 Guidance on market definition is set out in the Commission Notice on the definition of relevant market
for the purposes of Community competition law (OJ C 3722.9997, p. 5Market Definition Noticé.

46 Horizontal overlaps arise when undertakings are engaged in business activities in the same product and
geographic mket. Horizontal overlaps are assessed following the principles set out in the Guidelines on
the assessment of horizontal mergers under the Council Regulation on the control of concentrations
between undertakings (OJ C31, 5.2.2004, ddiizontal Merger Guidelings

47 Vertical links arise when an undertaking is engaged in business activities in a product market that is
upstream or downstream from a protimarket in which another undertaking is engaged.
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https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A31997Y1209%2801%29
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52004XC0205(02)&from=EN

other® relevant relationships between business activities of the merging
undertakings.If the Commission identifies competition concerns, the merging
undertakings ray offer remedies, such as divesting parts of their business activities
to an independent purchaser. If those remedies are sufficient to remove the
competition concerns, the Commission will issue a clearance decision conditional
on full implementation oftte remedie®.

d. Requires the Commission to issue its decision within short legal deadlines. Upon
receipt of the notification, the Commission has to assess within 25 working days
(phase 1) whether the proposed concentration raises serious doubts as to its
compatibility with the internal market. If the Commission does not identify such
doubts within phase | or if they can be removed by appropriate remedies offered by
the undertakings, the Commission clears the concentration. Conversely, if at the
end of phasethe Commission has such serious doubts, it opens@epith second
phase investigation of an additional 90 working days (phase Il), which can be
extended under specific circumstari€eg-ailure to issue a decision within the
deadlines results in the comtgation being deemed to have been appreved

(30) At the end of the process, the Commission issues a decision setting out whether or not

the proposed concentration impedes effective competition in the internal market.. The
decision can be an unconditional aencé?, a clearance conditional on the
implementation of remedi&% or a prohibition of the transactign

Figure 2: Overview of the EU merger control process (flowchart)

No jurisdiction

i No “serious doubts™ (or

solved with remedies)

v

Simplified or normal

25 to 35 working days

v

Initiation of proceedings

Concerns dispelled/solved

Clearance without/with

»
|

remedies

Prohibition decision Implementation of remedies

48

49

50
51
52

53
54

Other relevant relations may concern for instance conglomerate links where one of the merging
undertakings is present in a neighbouring product market closely related to that in which another
undertakimg is engaged. Vertical and conglomerate relationships are assessed following the principles set
out in the Guidelines on the assessment oftmaiizontal mergers under the Council Regulation on the
control of concentrations between undertakings (OJ C285,022008, p.6:Non-Horizontal Merger
Guidelines.

EUMR, Recital 30, Articles 6(2) and 8(2). Guidance on the assessment of merger remedies inset out i
the Commission notice on remedies acceptable under Council Regulation (EC) No 139/2004 and under
Commission Regulation (EC) No 802/2004 (OJ C267, 22.10.2008Rerhedies Notige

EUMR, Article 10.

EUMR, Article 10(6).

EUMR, Articles 6(1)(b) and 8(1). If the Commission concludes that it does not have jurisdiction over a
notified transaction, it records this finding in a decision pursuant folé&G(1)(a) EUMR.

EUMR, Article 6(1)(b) in conjunction with 6(2) and Article 8(2).

EUMR, Article 8(3).
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https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:265:0006:0025:en:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:265:0006:0025:en:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:267:0001:0027:EN:PDF

(31) In terms of the specific outpuatf the EU merger contrgirocess, and depending on the
type of decision adopted by the Commission, the merging parties: (a) implement the
concentration as originally planned; (b) implement it in line with the conditions attached
to the decision (namely the remedies offered by timelertakings, such as the
divestment of certain business activities to an independent purchaser); or (c) abandon
the concentration.

(32) The EU merger control system is thus designed to result in preventing concentrations
from causing lasting damage to competi in the internal market by allowing the
Commission to identify anticompetitive transactions and to impose conditions on their
implementation or block them.

(33) By protecting effective competition in the internal market, the EU merger control
system is degned to foster a strengthened EU internal market, balanced economic
growth and a highly competitive social market economy.

(34) Within this overall intervention logic of EU merger control, the procedural and
jurisdictional aspects under evaluation pursamplementary specific objectives. Their
contribution to the overall intervention logic of EU merger control will be set out in
Section 2.1.1 for the jurisdictional aspects and Section 2.1.2 for the procedural aspects.

2.1.1. Jurisdictional aspects

(35) The jurisdictonal provisions of the EU merger control system have the following aims.
First and foremost, they allow it to capture concentrations that may lead to lasting
damage to competition in the internal market. As a secondary objective, the provisions
allow compaies to seHassess whether their proposed transaction falls under the EU
merger control rulé8. The specific objective of the jurisdictional thresholds, set out in
Article 1 of the EU Merger Regulation, is therefore to target the application of EU
merger control to significant structural changes, the market impact of which goes
beyond the national borders of any one Member State

(36) These thresholds are central to establishing whether a concentration will need approval
from the Commission. If they are notet, it may either need approval from a Member
State national competition authority (O6NC
applicable national merger rules. Thus, some transactions falling outside the scope of
application of the EU Merger Regulaii may not be subject to review by any NCA,; in
other instances, the jurisdiction of the NCA may be insufficient to capture all effects of
the proposed concentration in the internal market.

(37) The turnovetbased jurisdictional thresholds of the EU Merger Ratgan are set out in
Figure37.

55 The solely quantitative turnover criteria are based on the geographical activity of the undertakings
concernedEUMR, Recitals 9 and 30

56 EUMR, Recital 8.

57 EUMR, Articles 1 and 5.
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Figure 3: Jurisdictional thresholds of the EU Merger Regulation

Article 1(2) EUMR

Article 1(3) EUMR

Combined worldwide turnover of all
undertakings concerned > EUR 5 billion

Combined worldwide turnover of all
undertakings concerned > EUR 2.5 billion

EU-wide turnover of each of at least two of tk
undertakings concerned > EUR 250 million

In 3 Member States, combined turnover of

> EUR 100 million and turnover of each of at
least two of the undertakings concerned

> EUR 25 million

EU-wide turnover of each of at least two of th
undertakings concerned > EUR 100 million

Unless each of the undekiags concerned
achieves more than two thirds of its aggrega
Union-wide turnover within one and the sam¢
Member State (2/3 rule)

Unless each of the undertakings concerned
achieves more than two thirds of its aggrega
Union-wide turnover within one andh¢ same
Member State (2/3 rule)

(38) The application of the jurisdictional thresholds leads to an obligation for the merging

undertakings to notify their concentration and to delay the closing of their transaction,
as set out in paragraph (29)d), and to @@ mmi ssi onds
appraise it. The jurisdictional thresholds are therefore designed to contribute to the same

results and impact as the overall EU merger control system.

excl

usi

(39) As regards external factorsgw market trends and technologiclvelopments can

adversely affect the impact of the jurisdictional provisions of the EU Merger
Regulation, for instance if the purely turnovmsed thresholds are no longer capable of
properly capturing new business models and market realities.

2.1.2. Procedurd aspects

(40) Thespecific objectiveof the EU merger procedure to enable the Commission to carry
out an effective investigation allowing it to properly appraise notified concentr#ions

To that effect, the Commission should be in a position to focuses#isurces and
investigative capacity on the concentrations that merit a detailed investigation at EU

level. The EU merger control procedures should also allow for a quick review and

clearance of unproblematic transactions and for an effective and sinsglerasnt of
jurisdiction between the Commission and the Member States. The two procedural
aspects covered in the Evaluation therefore serve the following specific objectives:

a. Assigning cases to the most appropriate authofite rules governing the refat
of concentrations from the Commission to Member States and from Member States

to the Commission are intendeddperate as a corrective mechanism to allow for
more efficient and effective merger control enforceryfead well as to protect the
principle of subsidiarit§0. The specific objective of the referral system therefore

58
59
60

EUMR, Recitals 6 and 38.

EUMR, Recital 12; Notice on case referral, point 5.

EUMR, Recital 11.
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also serves the general objective of EU merger céhtie intended results of the
referral system are to enable the assignment of jurisdiction to permit the most
appropriate authdy to appraise a concentration, while taking into account the
principle of procedural efficienéy.

. Approving lowrisk mergers in a short and simple procedurbe simplified

procedure aims tonake EU merger control more focused and effe€ijvand to

make mergerprocedures less burdensome, while minimising risks for effective
enforcementThis enables the Commission to focus its resources on the cases that
merit a detailed examination. Specifically, the simplified procedure allows the
Commission to cleain a speedy manner, concentrations that typically do not raise
competition concerns, provided that there are no special circum$tanths
achieves cost savings while minimising risks for effective enforcement. The
intended results of the simplified pedure are to leave the effectiveness of EU
merger control enforcement intact while reducing the administrative burden for all
stakeholders in lowisk mergers. The undertakings involved can benefit from
reduced prenotification contacts and a shorter figation form, and third parties

are usually not required to contribute to the investigation. As for the Commission, it
can forgo a comprehensive market investigation and issue a clearance decision
without detailed reasoning, in general considerably abgtuk legal deadline.

(41) As regards external factorspw market trends and technological developments can

2.2.

(42)

adversely affect the impact of the EU merger control procedures. For instance, this

includes if information about the impact of concentrations on etitign can best be
derived from new (digital) sources of evidence or if established procedures fail to
realise the potential for faster and simpler merger control processes.

CHART ON THE INTERVENTION LOGIC

The chart below summarises the ovematervention logic of the EU merger control

system. It distinguishes between its general objective of preventing mergers that are

harmful to competition in the internal market and the specific objectives of the
procedural and jurisdictional aspects in $kepe of the Evaluation.

61

62
63
64

This is most notable in those cases where only a referral gjilmisdiction to be established foertain
parts of the EEA that were previously not covered by the jurisdiction of any of the NCAs, such as in
certain cases pursuant to Article 22 of the EUMR.

EUMR, Recital 14.
Notice on simplified procedure, point 4.
Notice on a simplified praaure, point 1.
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Figure 4: Intervention logic of the EU merger control system and the procedural and jurisdictional
aspects under evaluation

Intervention logic

Objectives >> Activities> Output, results and impact >

General objective of EU competition law: Output: Undertakings
- implement the concentration as planned,
» Contribute to the sustainable development of Europe - implement the concentration in line with
based on an internal market, balanced economic growth the conditions attached to the
and a highly competitive social market economy Commission’s approval decision, or
™ - abandon the concentration
g A
898 General objective of EU merger control: '
95
® g » Prevent concentrations from causing lasting
aE damage to competition in the internal market Results:
8 Prevent concentrations from causing lasting
' EU damage to competition in the internal
merger - market
3 control
process I
Specific objectives of jurisdictional and procedural
aspects of EU merger control Impact:
. Sustainable development of Europe based on
» : Target the application of the internal market, balanced economic
EU merger control to significant cross-border structural growth and a highly competitive social
changes and allow for self-assessment market economy
» Referral mechanisms: Assign cases to the most .
appropriate authority in a simple process
» Simplification: Approve low-risk mergers in a short Ir scope of fre Evaluation
and simple procedura > Jurisdictional thresholds: Capture
significant cross-border structural

changes and allow for self-
assessment

> Referral mechanisms: Allow for
merger review by the most
appropriate authority

New market trends
and technological
developments

External
factors

» Simplification: Reduce burden for
businesses and the Commission while
minimizing risks for competition

2.3. EVALUATION BASELINES

(43) The Commission services have used the following baselines in the analysis of the
procedural and jurisdictional aspects under evaluation:

a. Jurisdictional thresholds: the analysis of the turnover thresholds (unchanged since
1998) will focus on deal activityirsce 2014, the year of the Facebook/WhatsApp
transaction that provoked the debate on the appropriateness of these thresholds;

b. Referral system: the analysis of these rules (in place since 2004) will focus on 2015
onwards, in order to complement the analgssout in the 2014 white paper and
accompanying staff working document;

c. Simplified procedure: the analysis of the effects of the 2013 simplification package
will focus on the period after its entry into force in 2014.

3. | MPLEMENTATION /STATE OF PLAY

(44) EU merger control became one of the three pillars of EU competitionnidlw the
adoption of the first Merger Regulatiénn 1989. The Merger Regulation was recast in
2004 to strengthen the functioning of EU merger control, in particular by introducing a
new substantive test (whet her a mer ger W C
competitiond) as the relevant criterion fc

(45) As illustrated inFigure 5 the number of notifications under the EU Merger Regulation
has generally shown an upward trend over the years, although economic trends and

65 Council Regulation (EEC) No 4064/89 of 21 December 1989 on the control of concentrations between
undertakings (OJ L 395, 30.12.1989, page 118%9 Meger Regulatioh
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https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:31989R4064

(46)

(47)

cycles have an obvious impact mergers and acquisitioagtivity which, in turn, has a
bearing on merger filing&

Figure 5: Evolution of the number of notifications under the EUMR (19962020)
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The Commission has examined around08 caseX since the entry into force of the
first EU Merger Regulation. In the large majority of investigations, it concluded its
review after the initial phaséelof up to 25 or 35 working days. Since 1990, the
Commission has launched andapth phase Il probe in less than 4% of c&ses

The Commission &s cleared the vast majority of mergers unconditionally as it found
that no competition concerns arose. Since the early 2000s, it has concluded that the
merger may significantly impede effective competition in about 5 to 8% of all notified
mergers annuall§. In most cases, such concerns have been remedied by commitments
offered by the undertakings, allowing the Commission to clear them in either phase | or
phase Il. The Commission has prohibited 30 mergers since 1990, of which 12 since the
adoption of the ecast Merger Regulation in 2004, which is less than 0.5% of notified
mergers.

66

67

68
69

70

For instance, after a period of economic growth and, accordingly, a notable increase in merger
notifications between 2003 and 2007, the situation drastically changed with the arrival of the economic
and financial crisis in 2008. Filgs dropped by 36% in 20a809. From 2014 onwards, the pace of
notifications quickly picked up, coinciding with the recovery of many economic sectors. Notified
transactions increased by more than 50% between 2013 and 2018, with this last year holtisgjute a
record figure of concentrations filed.

By 31 December 2020, the Commission had receivé$27 notifications under the EU Merger
Regul ation. The statistics on case enforcement are
See paragraph (23)d for furthéetails on the phase | and phase Il procedures.

Up until 31 December 2020, the Commission clear®%Y mergers in phase |, initiated 281 phase I
investigations and approved 200 cases in phase II.

The yearly average since 1990 is 7.14%.
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(48) Figure 6provides an overview of the development of the Commission's artgon
rate for the period from 199402071, It covers the percentage of remedies decisions,
prohibitions and withdrawals in phase Il over the total number of merger decisions.

Figure6: Commi ssi onds i nt er vupdertthe BUMR{(189t2020) n procedur es
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(49) As mentioned in paragraph (28), the Commi
period 20142019 led to estimated customer benefits of EABRL2.6billion per year
on average.

3.1. JURISDICTIONAL THRESHOLDS

(50) As explained inFigure 3in Section 2.2 above, Article 1(2) and (3) of the EU Merger
Regulationsets out a double set of jurisdictional thresh@ld3oth thresholds stre to
ensure that: (a) the combined activities of the undertakings involved in the concentration
are sufficiently large (by looking at their aggregate worldwide turnover); (b) at least two
of them have significant activities in the EU (by looking at tiradtividual turnover in
the EU or in at least three Member States); and (c) the undertakings involved are not
principally active in the EU in one and t
t hi r d’9.dhe wvastl majority of cases (80 to 92% in theque2008 to 2020) are
notified under the main thresholds, established in Article 1(2).

71 Therewere only five merger decisions in 1990, none of them an intervention case.

72 The alternative thresholds established in Article 1(3) have been in place since March 1998,
complementing those set out in Article 1(2) of the 1989 Merger RegulatiolC&ew®il Regulation (EC)
No 1310/97 of 30 June 1997 amending Regulation (EEC) No 4064/89 on the control of concentrations
between undertakind®J L 180, 9.7.199%. 1).

73 According to this rule, a transaction does not have an EU dimension if each of the undertakings
concerned achieves more than two thirds of its aggregateviei®) turnover within one and the same
Member State, even if the other turnover threshofdee EU Merger Regulation are met.
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(51) From the outset, the EU Merger Regulation acknowledged that concentrations effected
by undertakings that did not have their principal fields of activities in the Eld aso
have an impact on competition in the internal markdthe turnovetbased thresholds
capture transactions involving these firms where they have significant activities in the
EU.

(52) The Commission has codified its interpretation of jurisdictionaudssin its
Consolidated Jurisdictional Notite This aims to foster consistency in its jurisdictional
assessments and to enhance the possibility for businesses-dssesl§ whether their
concentration needs to be notified. If companies are uncertaimeviéeir transaction
is notifiable under the EU Merger Regulation, they can initiate a jurisdictional
consultation with the Commission services without having to submit, at that stage,
information on the competitive assessment. The jurisdictional consnltaill result in
an informal confirmation from the Commission services that the transaction does or
does not fall under the jurisdiction of the EU Merger Regulation. Companies make
regular use of this opportunity: in the years 2@0D20, the Commissioreceived 484
jurisdictional consultations (sdégure 7, an average of 69 consultations annually. If
the companies do not choose to submijuasdictional consultation, any relevant
jurisdictional question will be discussed between the Commission and the notifying
companies during the normal pmetification and notification process.

Figure 7: Consultations on jurisdiction under the EUMR (20142020)
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(53) As set out in Section 1.1, in recent years a debate has emerged on the effectiveness of
the turnovetbased thresholds of the EU Merger Regulation to sufficiently capture
transactions that would merit merger review at Ei¢leThe emergence of this debate
can be traced to the Commissionds i-nvest:i
for a purchase price of USD 19 billienof WhatsApgé, a mobile messaging service
with, at the time, 600 million users worldwide and {B&0] million users in the
European Economic Area (EEA). Given that WhatsApp's turnoveespite its high
valuation by Facebook reflected in the purchase pridel not meet the thresholds of
Article 1 of the EU Merger Regulation, the transaction onlyneaunder the
Commi ssi onds r e vnotificatior refarral puesuantttocArticde 4b); as it
fell under the jurisdiction of three Member Stadte$his raised the question whether the

74 See e.g. 1989 EU Merger Regulation, recitals (9) and (11).

75 Commission Consolidated Jurisdictional Notice un@®uncil Regulation (EC) No 139/2004 on the
control of concentrations between undertakjr@3 C 95, 16.4.2008, p.1.

76 M.7217i Facebook/WhatsAp(2014), paragraph 84.

" At the time, the transaction fell under the jurisdiction of Cyprus, Spain andnited Kingdom.
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3.2.

(54)

(55)

(56)

jurisdictional thresholds sufficiently ensure their intendexbults of effectively
identifying transactions with market effects beyond the national borders of any one
Member State and of allowing oiséop-shop review of those concentratiois

REFERRAL MECHANISMS

In 2004, the recast EU Merger Regulation enhancedptssibilities for referring

merger cases from Member States to the Commission and vice versa. It did this by

introducing the possibility of praotification referralsat the request of the notifying
parties There are currently four different types of reéd, set out in Table 1 below.

Table 1: Types of referral under the EU Merger Regulation

Prenotificationreferral at the

request of theindertaking(s)

Postnotificationreferral at the

request oMember State(s)

From the Commissionto
Member State(s)

Article 4(4) EUMR

Article 9EUMR

From Member State(s)to
the Commission

Article 4(5) EUMR

Article 22 EUMR

Each type of referral is subject to specific legal criteria, as set out in Articles 4(4), 4(5),
9(2) and 22 bthe EU Merger Regulation. In addition, as clarified in the Referral

Notice’s, the Commission and Member States retain considerable discretion in deciding
whether or not to refer or accept to deal with cases meeting these criteria.

It is important to note, for the purposes of this Evaluation, that the legal requirements of
Article 22 of the EU Merger Regulation do not make reference to, or distinguish
between, concentrations capable of being reviewed under national merger control
sydems or transactions falling outside the respective jurisdictional thresholds of
Member States. Article 22 only requires that the concentration: (i) must affect trade
between Member States; and (ii) must threaten to significantly affect competition within
the territory of the Member State(s) making the request. There has been a progressive
establishment of national regimes for merger control in most Member States. Given this,
the Commission, in exercising its discretion granted by the EU Merger Reggflation
has developed a practice of discouraging Member States from requesting under Article
22 the referral of transactions for which they did not have jurisdiction. This practice was

notably based on the notion that such transactions were of a limited siagesmd

generally not likely to have a significant impact in the internal market. Therefore, the
Commi ssiondbs practice
fell under the jurisdiction of at least one referring Member State.

78

79
80

The United Ki

ngdom (6UK©®H)

in recent years

| eft the EU on

31

has

Janua

thresholds of the EUMR as the UK contribution to the turnover of the merging parties is no longer taken
into account under Article 1(2)nd (3) of the EUMR. Conversely, the enlargement of the EU over the
years arguably reduced the turnover thresholds

Notice on Referrals, paragraph 7, OJ C 56, 5.3.2005,38.2
Cf. EUMR, Article 22(3). See also Notice on Referrals, paragraph 7.
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(57)

3.3.

(58)

(59)

Findly, if the Commission accepts referrals under Article 22, it will only obtain
jurisdiction for the territory of the Member State(s) that have requested the referral or
joined anot her Member Statebs request.

SIMPLIFIED PROCEDURE

The application of the EU Btger Regulation results in the need to notify and delay
closing of a number of transactions every year, most of which are ultimately cleared
unconditionally without a need for a detailed investigation. The Commission seeks to
focus its investigations omdse cases where the competitive impact may matter for EU
businesses and citizens. It also seeks to reduce the burden on companies, and the
Commission, without compromising on effective enforcement. In pursuing these aims,
the Commission has progressivalyopted specific measures to streamline the treatment
of certain categories of cases that are generally not likely to raise competition concerns.
This is subject to the condition that the information provided by the parties confirms
that the case falls iotone of the predefined categories and that there are no special
circumstances that make further investigation necessary. The Commission thus
introduced, in 2000, a simplified procedure and, in 2004, a related shorter notification
form8! and has since gradlly reviewed and adapted th&mThe latest review of the
simplified procedure resulted in the adoption of the 2013 simplification patkddpes
widened its scope of application, simplified the notification forms and adopted measures
to streamline the praotification phase.

The simplified procedufé may be applied to the following categories of cag®s:
transactions where undertakings acquire joint control of a joint venture, which has no,
or negligible, actual or planned activities in the EEA (poird) 5gf the Notice on
simplified procedurg (i) transactions where there are no horizéftalr vertical
relationship& between the business activities of the undertakings (point 5 (b)); (iii)
transactions where: the combined market share of all the ukidgdain horizontal
relationships is less than 20% and the individual or combined market shares of all the
undertakings with vertical links are less than 30% (point b (a)sed from the previous
thresholds of 15% and 25% respectively in the 2013 siiogtibn package); (iv)
transactions that entail a change from joint to sole control over the target (point 5(d));
and (v) transactions where the combined market share of all the undertakings in a

81

82

83
84

85

86

Commission Notice on a simplified procedure for treatment of certain concentrations under Council
Regulation (EEC) No 4064/8@0J C 217, 29.07.2000, p. 32); Merger Implementitegulation of 21

April 2004.

The first review of the simplified procedure was carried out in 2005, replacing the previous text of 2000
(OJ C 56, 05.03.2005, p. 32).

See footnoté&rror! Bookmark not defined. .

The Commission Notice on a simplified procedure sets out a number of safeguards and exclusions from
the simplified procedure (see notably points 8 to 21). The Commission may decide not to accept a
proposed corentration under the simplified procedure or may revert at a later stage to a full assessment
under the normal procedure.

As explained in paragraph (23)d, horizontal relationships arise when undertakingmgaged in
business activities in the same product and geographic market.

As explained in paragraph (23)d, vertical relationships arise when an undertaking is engaged in business
activities in a product market that is upstream or downstream from aqirowarket in which another
undertaking is engaged.
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(60)

(61)

(62)

(63)

(64)

horizontal relationship is less than 50% and the increnremharket share is 1%
(point 6, newly introduced in the 2013 simplification package).

The 2014 white paper made some proposals to further simplify procedures under the EU
Merger Regulation, namely: (a) exclusion of certain-posblematic transactions from
the scope of mérgerreGewvmamd (®)srédoctiod sf the notification
requirements for other cases currently dealt with under the simplified procedure.

METHOD

The Evaluationhas been carried out-louse by staff of DG COMRyn the basis of a
broad body of evidence and through a wideging consultation of, and discussion
with, interested stakeholders, as set out in Annexes 6 and 2 to 4 resp¥ctiMebge
notably included undertakings subject to or otherwise involved in EU merger control,
industry and business organisations, consumer associations, formal and informal
organsations of professionals in EU competition law and economics, NCAs, national
ministries and other government bodies in charge of competition policy and academia.

The Evaluation was launched in August 2016. As will be explained below, a number of
developnents occurred in the course of the Evaluation, including legislative reforms in
Germany and Austria, which introduced additional, vddased jurisdictional
thresholds, a core issue covered by the Evaluation. Moreover, new market developments
continued taake place in some of the sectors specifically under consideration, notably
in digital and pharma. Also, a faeaching reflection on the consequences of digitisation

on competition policy, including on merger control, took place in the EU and in other
countries and jurisdictions. These developments were particularly relevant for some of
the topics under evaluation and thus required close monitoring, additional research and
further examination.

The Evaluation builds upon and complements previous workraimatives conducted

by the Commission on procedural and jurisdictional aspects of EU merger control,
including notably the 2014 white paper and accompanying documents (see paragraph
(6) above). These work streams included two public consultations, $&2@il2014.

Furthermore, as an integral part of the Evaluation, the Commission carried out a public
consultation in 2012017 on the specific topics under examinatforit allowed the
Commission services to collect views and opinions from interestedhsidkes and

gather relevant factual informatiorFor some issues, the Commissi@ervices
principally set out to assess whether the stakeholder opinions and replies obtained in
previous consultations were still valid or had evolved or changed in the megaind,

if so, what were the underlying reasons). For other issues, the Comnsssioces
enlarged the subject matters under consideration or added new topics that had become
relevant. In response to the Public Consultation, the Commissibncesreceved

87

88
89

Specifically, where the incrementeasured by the HerfindaHlirschman Index is below 15That index
is calculated by adding the squares of the individual market shares of all the firms in the market.
The Evaluation Roadmap can be foulnete

See theconsultation strateggnd theguestionnairef the public consultation.
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(65)

(66)

around 100 submissions from stakeholders in both the public and private sectors. The
Commissionservicesprepared and made public a summary of these contributions and
the results of the Public Consultation. Annex 2 includes an executive summary of the
stakeholder consultation and Annex 4 lists the submissions received.

The Commissionservices consider the results of the public consultation to be
sufficiently robust and still valid to inform the Evaluation results today. This is because

the Commissionservices crosschecked and complemented these reswith other

evidence. First, the Commissionservices have been in continuous contact with
stakeholders since the finalisation of the Public Consultafimm 2016 onwards, they
proactively organised maegis and interviews with stakeholders and stakeholder groups

to discuss all matters covered by the Evaluation or specific 88p®escond, since 2017,

both private and publiesector stakeholders haven other forumg reiterated the main

points raisedri the replies to the Public Consultation, such as in the specialised press or

at conferences, and these were also taken into account. Third, the Commission services
have checked the results of the Public Consultation on the jurisdictional thresholds
againg the results of the 2018 call for contributions and of the 2018-lbigh

conference described in paragraph (66). Fourth, the regulatory framework and the
Commi ssionbds enforcement practice with re
aspects undereview have not changed, at EU level, since 2016/2017. As regards
national notification thresholds, the 2018 call for contributions gave stakeholders an
opportunity to bring their views to the C
the transactionalue thresholds introduced by Germany and Austria in 2017; a number

of stakeholders made use of that possilSility

In 20172019, the Commissiogervicesconducted a number of specific work streams

on the effects and challenges for competition policy ofdigéisation of the economy.

First, the then Commissioner Vestager appointed a panel of three special advisers from
outside the Commission to explore how competition policy should evolve to continue to
promote preconsumer innovation in the digital ageec®nd, the Commission services

sought written contributions from stakeholders involved in or affected by the
digitisation of the economy (the 2018 call for contributtdnsThird, on 17January

2019, the Commission services held a Helel conferenconé Shapi ng compet
policy in the era of digitisationd. I n A
report’. These initiatives were designed to provide input to the Commission services'
reflection process about how EU competition policy can $&rste European consumers

in a fastchanging world and how to identify problems and solutions as markets go

90

91

92

93
94

Annex 2 contains an executive summary of the discussieltswith the various stakeholders. Annex 5
contains a list of these meetings with their respective dates. In line with the results of the public
consultation, private sector stakeholders have generally maintained their concerns about the duration of
the pe-notification phase or the burden of requests for information and have generally not expressed
additional concerns about an enforcement gap due to the tuinased thresholds.

See Section 5.1.1.3.

The submissions received in reply to the cadldontributions launched on 6 July 2018 are available

There were 104 contributions (42 from interest groups, 25 from companies, 19cdenacs, and a few
contributions from NCAs, law firms, and individuals).

Information on the conference can be folnede

AreportbyCr ® me r , J . , -Adaed Sehweitref by e, Y
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(67)

4.1.

(68)

(69)

(70)

(71)

(72)

through rapid changes. These work streams provided additional input on which the
findings of the Evaluation are based.

Further to these consultationand related initiatives, the Commission services
conducted comprehensive research on each topic under evaluation, as explained in the
following subsections.

JURISDICTIONAL THRESHOLDS

The Evaluation specifically looked at whether potentially probtemecquisitions of
high-value target companies with low turnovienin sectors like digital, pharma and
othersi have fallen outside tThe Co@mission sersiGe® n 6 s
carried out wideanging research on whether the turnevased threholds may have
resulted in an enforcement gapo that effect, Commission staff researched and
analysed transactions that took place in each of the years 2015, 2016, 2017, 2018 and
2019 (and, where relevant, earlier known examples).

The Commission staff e vi ewe d, i n particular, transa
deal list financial database. As an initial proxy to identify highly valued acquisitions, the
Commission staff focused on those whose recorded value exceeded the equivalent of
EUR 1 billion, but conducted additional examinations at different value thres¥olds
(principally, the equivalent of EUR billion), categorising them by economic sectors. It

then quantitatively and qualitatively analysed these transactions. Beyond the
transactions recordeth the Bloomberg database, the Commission staff conducted
additional research to identify other relevant deals. Further details as to the
methodology followed can be found in Annex 3.

The Commission services also identified thdsgh-value transactions, etably in
digital and pharma, for which it did not originally have jurisdiction but which were
ultimately reviewed by it, further to a referral from NCAs unédicles 4(5) or 22.

The Commission services also analysed the enforcement practice to identify
intervention cases where at least one of the companies did not yet achieve any or
substantial turnover in the problematic markets, but was expected to grow quickly
and/or substantially in the future.

Moreover, the Commission services closely monitored apglication of additional
jurisdictional thresholds based on the value of the transaction in Austria and Germany,
countries which introduced the thresholds in 2017 and adopted an additional joint
guidance papé¥ in July 2018. The Commission services aklwamined relevant
studies, proposals and initiatives conducted in other Member Htates

95
96

97

See footnoté&rror! Bookmark not defined. for an explanation of why these values were chosen.

Guidance on Transaction Value Thresholds for MandatoryrReeger Notification (Section 35(1a) GWB
and Section 9(4) KartGaccessibldere

See Section 5.1.1 for a more detailed analysis.
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4.2. REFERRAL MECHANISMS

(73) The Commission serviceasuilt upon the work carried out in the context of the 2013
public consultation and the subsequent 2014 white paper atid pabsultation. The
relevant topics examined in these initiatives were specifically included in the latest
public consultation and discussed with stakeholders in meetings throughout the
Evaluatio§é. Additionally, the Commission services examined the reefoent practice
in recent years on the instruments and provisions at stake, in order to gauge their
prevalence and functioning in practice.

4.3. SIMPLIFICATION

(74) The Evaluation examined in detail the Coml
whether therare indications that the 2013 simplification package has had an impact on
effective EU merger enforcement; (ii) to what extent the latter resulted in additional
cases benefiting from the simplified treatment, and in companies benefiting from
streamlineddrms and procedures; and (iii) to what extent it may have fallen short of its
objectives by not capturing further potential scope for streamlining without
compromising effective merger control enforcement.

4.4. LIMITATIONS OF THE ANALYSIS AND MITIGATIN G MEASURES

(75) Of all the procedural and jurisdictional topics under examination in the Evaluation,
assessing the effectiveness of the turndased thresholds of the EU Merger
Regulation proved to be the most challenging. These aspects required the Commission
savices to identify and assess transactions, across very different economic sectors,
which had not been notified to it and for which limited information was available. Three
difficulties are worth mentioning=irst, the relevance, completeness and correstoé
information extracted from the external databases used depended on the accuracy,
categorisation and comprehensiveness of the data recorded therein. Second, the exercise
entailed the review of thousands of transactions, which required the use @f certa
criteria and thresholds to identify those potentially more relevant. Third, the qualitative
assessment of individual (newtified) transactions (in order e.g. to determine the
existence or not of a local nexus with the EU internal market, their-booder nature
or their potential effects) had to be based often on the relatively limited information in
the public domain and was thus, by its very nature, unavoidably approXimate
addition, in all aspects under evaluation, the Commission staff facedan lack of
representativeness of stakeholder feedback, with small companies, consumers and
academics undeepresented. It also encountered difficulties with obtaining concrete
evidence on costs and benefits of the provisions under evaluation.ticulparthe
Commission services have not calculated cost savings in monetary terms for the
Commission, the NCAs or the undertakings concerned, given the complexity of such
calculations. The Commission has instead relied on proxies in terms of workinigdays
the Commission, number of merger reviews not carried out at national level for the

98 See Annex 2 for an executive summary of the discussions held with the various stakeholders; and Annex
5 for a list of these meetings with their respective dates.

99 The compehensiveinformation typically required in order to accurately assess these aspects with
certainty only becomes accessible to the Commission in the course of its merger control procedure.

24



(76)

(77)

5.1.

(78)

NCAs and days saved until receiving merger control clearance for the undertakings
concerned, which are useful proxies for achieved cost savings.

Concerning the scatgi of available information about deals not notified to it, in a
number of cases the Commission staff could rely on the reviews of these transactions
conducted by NCAs or agencies in other jurisdictions (e.g. the US Federal Trade
Commission and Departmeat Justice) and could therefore mitigate this challéfige
Moreover, the Commission conducted comprehensive research and examined publicly
available information from diverse sources to compare and-chesk the evidence.

ANALYSIS AND ANSWERS TO THE EVALUA TION QUESTIONS

In the following sections, the Commission services will examine, in light of the various
sources of evidence gathered, whether the procedural and jurisdictional aspects under
review pursue their objectivesffectively and efficiently, whetler their objectives
remainrelevant whether they are pursuaherently and whether they provideU

added valueSubsections 5.1 to 5.5 analyse each of those specific evaluation criteria,
taking as a starting point the evaluation questions identifiethetoutset of the
exerciséol,

EFFECTIVENESS

The Evaluation has assessed to what extent the aspects under scrutiny are effective in
reaching their respective specific objectives and, consequently, in contributing to
achieve the general objective of Biérger control.

5.1.1. Jurisdictional thresholds

(79)

(80)

The scope of application of the EU Merge
geographical area of activity of the undertakings concerned and limited by quantitative
thresholds in order to cover those conceitns, which have [an EU] dimensi®#

The Evaluation sought to assess to what extent establishing the Union dimension of a
concentration exclusively on the basis of
EU merger control applies sufficiently tompetitively significant transactions.

The questions the Evaluation sought to answer weredidoand intrinsically related.

The first question was whether transactions that potentially have an impact on the
internal market are sufficiently captureg the current jurisdictional thresholds, based

on the aggregate turnover of the undertakings concerned, complemented by the
possibilities opened by the referral systéinThe second question was whether the

100

101
102
103

While this undoubtedlyhelped, the outcome of such a review & necessarily an indication that a
potential examination under EU merger control would have led to the same result, given not only the
prevailing differences in the respective legal frameworks but also different market circumstances in the
EU as a wholerad in its individual Member States or third countries.

See Evaluation Roadmap.

EUMR, Recital 9.

According to Article 4(5) of the EU Merger Regulation, the parties to a merger may ask for referral of a
case from the level of Member States to @@mmission before it is notified, if the case is notifiable
under the national merger control laws in at least three Member States. In addition, according to Article
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(81)

(82)

(83)

(84)

(85)

absence of complementary jurisdictional critemaparticular a transaction vaklmased
threshold, impairs this goal of capturing sufficiently relevant transactions.

The Commi ssion servicesod6 findings wild@ b
sources of evidence discussed in the next sections: yippeereports and consultations

(Section 5.1.1.1); (ii) the results of the Public Consultation, complemented by meetings

with stakeholders (Section 5.1.1.2); (iii) the results of the 2018 call for contributions

(Section 5.1.1.3); (iv) the results of ther@mi s si on servicesod inter|
5.1.1.4); (v) the analysis of the effects of the existing referral system (Section 5.1.1.5);
(vi) the |l essons | earnt from Austria and

transaction value thresholds (Sent5.1.1.6); and (vii) the 2019 report of the special
advisers (Section 5.1.1.7).

5.1.1.1. Previous reports and consultations

As mentioned in paragraph (4), the Commission assessed the functioning of the
turnoverbased thresholds in 2008/2009, concluding witheport to the Council in
200904, At that time, stakeholders took the view that these thresholds provide a
reasonably good proxy for which cases have a Union dimension and considered that
they constitute a simple and objective mechanism enabling the c@mmpavolved to
determine if their transaction has to be notified under the EU Merger Regiffatidmre
Commission concluded that these thresholds allocated jurisdiction between the
Commission and the Member States in a satisfactory way, particularly akem in
conjunction with the referral mechanisiifs

The review launched by the 2014 white paper subsequently confirmed that the turnover
thresholds of the EU Merlgienre 6Retgeusltat ifoonr swehr
merger is likely to have aufopean or crosBorder dimensiol”.

In the wake of the 2014 white paper, as set out in Sections 1.1 and 3.1, a debate
emerged on the effectiveness of these turnbased jurisdictional thresholds and on

whet her there is a 6] ugei Redulaton. inahatacbntexg,a p 6 i
some stakeholders advocated complementing the existing thresholds by additional
notification requirements based on alternative criteria, such as the value of the
transaction.

Hence, while previous reports and consultagiéound that the jurisdictional thresholds
coupled with the referral system of the EU Merger Regulation constitute relatively clear

104

105

106
107

22 of the EU Merger Regulation, Member States may request the referral of a case tmthissEm

after notification, if certain conditions are met.

See EUMR, Recital 9. In 2008, the Commission launchegullic consultationto evaluate the
functioning of therules on jurisdictional thresholds and referral mechanisms of the EU Merger
Regulation. In 2009, it adopted @mmunication to the Council on the Report on the functpmih
Regulation No 139/2006COM(2009) 281 final), accompanied byiff working pape(SEC(2009) 808
final/2).

Staff working pape(SEC (2009) 808 final/2), paragraph 28. Respondents to the Public Consultation
generally did not see the need to change the turnover threshold system of the EU Merger Regulation.
Staff working pape(SEC (2009) 808 final/2), paragraph 79.

2014white paper paragraph 59.
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criteria and are effective, recent changes in the economy lent merit to investigating
again whether relevant transactionrsare scapi ng t he Commi ssi ono:

5.1.1.2. Results of the 2016/2017 Public Consultation

(86) The Public Consultation carried out during the Evaluation specifically enquired about
three issues: (i) the possible existence of an enforcement gap concerningiaogusit
(notably highvalue) targets with no or limited turnover, and, if so, the type of
transactions and industry sectors concerned; (ii) whether the current referral system
combined with merger control at the level of Member States is sufficient toviteal
these transactions without Union dimension; and (Wihether the absence of
complementary jurisdictional criteria impairs the goal of capturing all relevant
transactions, in particular by inquiring about (a) the need for complementary
jurisdictionalthresholds and the possible design of such thresholds; and (b) specifically
the need for a transaction value threshold and its appropriate level, how to ensure a local
nexus (i.e. how to ensure that the transaction has a sufficient economic link with the
EEA) and the possibility of having additional filterShe Commission services held
numerous meetings with stakeholders, during and after the Public Consultation, to
discuss in detail their vieWws.

(87) First, as regards the potential enforcement gap and tfpgansactions and sectors
concerned, the majority of respondents to the questionnaire (public and -pactie
stakeholders alike) did not perceive a (significant) gap as regards acquisitions of target
companies that do not generate sufficient turné@emeet the jurisdictional thresholds
of Article 1 of the EU Merger Regulati&i.

(88) However, a minority of responding NCAs considered that these thresholds do not allow
the Commission to capture and review all relevant ebasder concentratiohy.
Severalother responding public bodies also identified an enforcemenrfigdthe
digital sector was most frequently cited as an area where the EU Merger Regulation
may fail to catch some competitively significant crbssder transactions. Some NCAs
also pointed d the pharmaceutical and biotechnology sectors, as well as to patent
portfolio acquisitions. These authorities referred to a number of individual transactions
not caught by the notification thresholds as evidence for an enforcemé¥t gap

108 see Annex 2 for an executive summary of the discussions held during thesgysnaed Annex 5 for the
list of these meetings and their respective dates.

109 Replies to questions 14 to 16 of the Public Consultation. Overall, 61 respondents (out of 98) considered
that there is no enforcement gap/no significant enforcement gap; atnesg were seven NCAs, 1
research institution, 23 associations, 12 companies and all the law firms that replied to these questions.

110 Replies to questions 14 to 16 of the Public Consultation. Only 3 out of the 15 responding NCAs
considered that there &n enforcement gap. One other NCA did not answer conclusively, but warned
about the risks involved in introducing a compl enm
wel-f uncti oni ngd BbttemmeAmgetrhern nNCAIlsaw ohsadageirfiosrdiarn i

111 Replies to questions 14 to 16 of the Public Consultation.

112 Replies to questions 14 to 16 of the Public Consultation. Mention was made of the transactions
Amadeus/Navitaire (M.7802, 2016, deal value USD 830 million) and DolbgtDiofM.7297, 2014, deal
value around USD 100 million), both referred under Article 22 EUMR. Both cases were cleared
unconditionally by the Commission. Other cases mentioned were Google/DoubleClick (M.4731, 2008, an
Article 4(5) referral unconditionally ckged by the Commission in phase 1l) and the US prohibition case
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(89)

(90)

(91)

A minority of repondi ng busi ness and | awyer so
association also perceived an enforcementll§apvith a minority of respondent
companies expressing the same Veéw In addition to the aforementioned
Facebook/WhatsAppase, mention was made of selescquisitions by a number of

large internet companies of smaller companies that escaped merger control scrutiny at
EU levels, Furthermore, some of the responding education and research institutions
perceived an enforcement gap, but they did not propbseiritroduction of a
complementary jurisdictional threshélél

Second, as regards the effects of the referral system, the majority of respondents (public
and privatesector stakeholders alike) considered that the mechanisms in Articles 4(5)
and 22 of the EWMerger Regulation, combined with national merger review systems in
the Member States, sufficiently ensure that the relevant cases without an EU dimension
are reviewed at European |e¥é] Some respondents noted, however, that the extent to
which highvalue acquisitions of firms with limited turnover could be caught through

the referral system depends on the existence ofturooverbased notification
thresholds in at least some Member States

Third, as regards the question whether the absence of conmpéeyngurisdictional
criteria impairs the goal of capturing all relevant transactions, a minority of responding
NCAs and several public bodies saw the need to introduce a complementary threshold
based on the value of the transacti®nThey pointed out thathe level of such
threshold should be set sufficiently high to leave sufficient cases within the jurisdiction
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115

116

117

118
119

Bazaarvoice/PowerReviews, a merger that did not meet the USidedhreshold of USD 76 million and
which was successfully challenged psplementation by the Department of Justice. Alsentioned

were the Adidas/Runtastic (a fithess app maker acquired for EUR 220 million) and PotashCorp/Kali+Salz
transactions.

Replies to questions 14 to 16 of the Public Consultation. An enforcement gap was identified by 5 out of
the 31 responding assations.

Replies to questions 14 to 16 of the Public Consultation. An enforcement gap was identified by 5 out of
the 21 responding companies.

The respondents listed acquisitions by Google of DailyDeal (201$D 114 million transaction value),
Waze (20137 USD 1.1 billion), Nest Labs (201#% USD 3.2 billion), Dropcam (2014 USD 555
million), DeepMind Technologies (2014USD 600 million), Dark Blue Labs and Visual Factory (2014

USD 50 million); Skybox (2014 USD 500 million) and Moodstock (2016} addition, they mentioned

the acquisition by Microsoft of Mojan AS (2014USD 2.5 billion) and the acquisition by Facebook of
Oculus VR (2014 USD 2 billion).No responding association or company provided specific examples of
competitively significantransactions in other industries than digital that had not been captured by the
EUMR thresholds: Replies to questions 15 to 16 of the Public Consultation.

Replies to questions 14 to 16 of the Public Consultation. An enforcement gap was identifiedoloy of

the four responding education and research institutions.

Replies to question 17 of the Public Consultation. Only 8 respondents (out of 98) considered that the
referral mechanism is insufficient to deal with the possible shortcomings of tlewésbased thresholds.
Replies to question 17 of the Public Consultation. Some 4 respondents made this point.

Replies to question 19 of the Public Consultation. 5 out of the 15 responding NCAs and 5 out of the 7
responding national bodies saw theed to introduce a complementary jurisdictional threshold based on
the value of the transaction. While not taking a firm view on the existence of a gap, two NCAs
nevertheless seemed open to exploring an additional threshold. One NCA (while identifying an
enforcement gap) felt that introducing an additional threshold would not be proportionate, considering
instead that the current referral system and a reform of Article 22 EUMR could be enough to address this
issue.
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of the national regimes, in application of the principle of subsidigfityMost
associations and companies that perceived the existence obareemdnt gap similarly
proposed the introduction of a complementary jurisdictional threshold based on the
value of the transactid#.

(92) In contrast, the large majority of respondents (public and praedtor stakeholders
alike) considered that the abserafecomplementary jurisdictional thresholds did not
harm the achievement of the goals of EU merger cddtrallost of these stakeholders
insisted that there is no cogent empirical evidence of an enforcement gap and that
introducing additional thresholds walube disproportionate and create unnecessary red
tape. Furthermore, they argued that such thresholds would put a brake on innovation
and investments in Europp@ They also argued that the risk of catching large numbers
of oOf al s e Pand/dr spedngetiine an aamiltations to clarify jurisdictional
guestions would potentially take away res
competitively significant cases. Moreover, a number of respondents mentioned that the
EU Merger Regulation is a role mel for thirdcountry agencies and feared that
jurisdictions with relatively new merger contrglystens could follow the EU in
modifying their jurisdictional thresholds in ways that would be, in their view; non
compliant with the Recommended Practiéessued by the International Competition
Net work (61 CNO) .

(93) Furthermore, the majority of respondents (public and prsattor stakeholders alike)
stressed the difficulties in determining the value of the transaction in practice, entailing
risks for effectve selfassessment. It was also argued that purchase price is a subjective
matter agreed upon between the parties and does not give any indication of a
transactionds possible competitive signif
jurisdictional test bBsed on the value of a transaction does not ensure sufficient local
nexus with the EEA. In this view, there would be a need to require both parties to have
local turnover or assets in the EEA. It was argued that, while such a requirement exists
in the US nerger controlsystem it would likely not capture transactions such as
Facebook/WhatsAppwvhere the target only generates very little turnover and has no
assets in the EEAS.

120 Replies to question 20 of the Publio@®ultation.

121 Replies to questions 18 and 19 of the Public Consultation. Here, 5 out of the 31 responding associations
and 3 out of 21 responding companies argued in favour of a complementary jurisdictional threshold based
on the value of a transactio®nly one association proposed, as an alternative criterion, expanding the
Mer ger Regul ationé6és jurisdiction by adding a notif
directly impacted by the merger.

122 Replies to questions 18 and 19 of the RuBidnsultation.

123 |n their view, given that less venture capital is available in the EU than in the US, mergers and
acquisitions constitute an i mpsandtermilethed éoxeiceivethet r at e g
necessary funding to scale updeexpand

124 The concept of false positive cases denotes mergers or acquisitions incorrectly considered anticompetitive
and thus blocked or cleared conditionally (i.e. with remedies) when in fact they should have been allowed
unconditionally as they podeno real threat to competition.

125 |CN Recommended Practices for Merger Notification and Review Proced@fds). Replies to
questions 19 to 22 of the Public Consultation.

126 Replies to questions 19 to 22 of the Public Consultation.
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(94) Accordingly, the large majority of respondents neither identified a significant
erforcement gap (particularly when account is taken of the effects of the referral
system), nor saw a concern arising from the absence of complementary jurisdictional
thresholds in the EU Merger Regulation. The opinions expressed during the Public
Consultaton were generally reiterated in subsequent calls and meetings with different
groups of stakeholdeis.

5.1.1.3. Results of the 2018 call for contributions

(95) As mentioned in paragraph (66), in July 2018 the Commission services published a call
for contributions on @mpetition and digitisation, explicitly targeting stakeholders
involved in or affected by the digitisation of the economy. It did not specifically focus
on merger control, but covered broader issues of EU competition enforé&ment

(96) Out of 104 contributionsreceived??, 10 private stakeholders (interest groups,
companies, academics and individuals) mentioned the issue of notification thresholds in
the digital economy. Most of those respondents (7 out of 10) supported the introduction
of complementary notificadn thresholds in addition to the existing turnover thresholds.
The proponents of this changéhlighted the need for EU merger control to review
strategic acquisitions of small, innovative firms with high competitive potential. Those
respondents suggedteor instance, adopting notification thresholds that would include
transaction value, data value, market shares, or which would be based on the number of
consumers affected by the transactid@@onversely, one respondent (an industry
association) explidy argued against the introduction of additional thresholds, stating
that the current competition framework is wetluipped to tackle competition
challenges in the digital economy.

(97) Furthermore, two NCAs shared their experiences on administerirgunaverbased
thresholds, but did not express any view on the need for additional thresholds at EU
level. The Austrian NCA, which had recently adopted transaction value thresholds,
indicated that the introduction of these criteria, at that stage in the process, had not
generated a big burden for the authority. At the same time, the new thresholds had not
yet led to assessments of major deals within the digital economy, the captured
transations being in the healthcare, real estate and machine equipment sectors. The
Spanish NCA noted that its existing market share thresholds had enabled it to review
some digital mergers or to refer them to the Commission.

(98) Accordingly, most of the submissisio the 2018 call for contributions did not mention
the topic of merger thresholds. The small number of participants that did refer to this
topic generally supported the idea of introducing additional jurisdictional thresholds to
address a perceived enfement gap.

127 see Annex 2 formexecutive summary of the discussions held during these meetings and Annex 5 for the

list of these meetings and their respective dates.

1220 Contributors were invited to cover one or more of
power; (ii) competition, data, privacy and Al; and (iii) preserving digital innovation through competition
policy.

129 The contributions received are availahlre
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5.1.1.4. Results of research

(99) The Commission services undertook comprehensive research to assess the possible
existence of an enforcement gap in EU merger control and the consequences of the
absence of a jurisdictional threshold based on transacaue.vThe Commission
servicesd6 research focused on three area:
anal ysed transactions |isted in the Bl oomt
the value of EURL billion (the methodology used is faer described in Annex 3 to this
document); over the fivgear period considered (202019), this amounted to a review
of over 3500 transactions (as summarised in paragraphs-(10@)). Secondly, the
Commi ssion services r e v i emerg gracticeh @ara@apmmi s s
(108)). Thirdly, the Commission services conducted further specific research into the
transactions of the OGAFAM6 companies (G
Microsoft) and reviewed economic literature (paragraphs ((11))).

(100)First, the analysis of Bloomberg data revealed that there are numerougahigh
transactions® above EUR 1 billion (as well as above EUR 5 billion) every year
worldwide which do not fall under the scope of the EU Merger Regulation. The
percentage of tresactions reviewed by the Commission from the years-2019 was
estimated at between 10% and 13% for transactions above EUR 1 billion and between
18% and 29% for transactions above EUR 5 bitkén

(101)However, many of those transactions did not have ara} loexus with the EERR2 As
explained in paragraph (105) below, a qualitative analysis of 744 transactions from the

130 These thresholds of EUR 1 and 5 billion were adopted as alternative and complementary proxies to
identify high-value acquisitions based on different considerations. A transaction value threshold of EUR 5
billion at EU level had originally beesuggested by the German Monopolkommission in 2015 (see
footnote 14). Germany later introduced in its national merger regime a value threshold Rf4B0
million: considering the respective GDPs of Germany and the EU, this would translate into a threshold of
around of EUR 1.5 to 2 billion at EU level. EUR 5 billion is also the combined turased threshold
that the undertakings concerned must eehdiworldwide to be captured by the EU Merger Regulation,
which uses this proxy to ensure that the overall business activities involved in the concentration are
sufficiently large. Finally, a value threshold of EUR 1 billion represents a ratio of 4 time&sduirement
of EUR 250 million turnover that the target of the acquisition must realise in the EU in order to fall under
the scope of application of the EU Merger Regulation: such a ratio between value and sales is generally
considered as indicative af high valuation (in that regard, the Commission observes that the median
valueto-shares ratio in the transactions recorded in Bloomberg, where the relevant data were available,
was the following in the last 5 years: 2015: 2.20; 2016: 2.25; 2017: 2.48; 2(15; and 2019: 0.72).

131 For example, the Commission has not reviewed jhe transactions such as Google/Looker (2019),
Publicis/Epsilon (2019), VMWare/Pivotal (2019), Paypal/iZettle (2019), GSK/Tesaro (2018),
Sanofi/Ablynx (2019) (all above EUR billion but below EUR 5 billion), and Salesforce/Tableau (2019),

Ely Lilly/Loxo Oncology (2019), Pfizer/Array BioPharma (2019), Novartis/The Medicines Company
(2019), Salesforce/Mulesoft (2019) (all above EUR 5 billion).

132 To assess whether transactiaiould be deemed to have a sufficient local nexus with the EEA beyond the
scenarios captured by the turnover thresholds of the EU Merger Regulation, the research looked at
whet her the target company®6s acti vidtureofstheactvite condu
was such that it was likely to include future marketing in the EEA. It was not always possible, however,
to adequately measure how significant that eventual local nexus would be or to filter transactions on that
basis. In that sensthe figures cited are likely owénclusive. The assessment of the local nexus was done
on the basis of publicly available information ar
activities.
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period 20152019 revealed that only around 26% of them appeared to constitute
concentrations with some local nexus with the EEA and a-txsler dimensiol$3

(102 Second, the Commi si&didmaotindicate that its e\selds rateeirstieea r ¢ h

sectors of digital and pharma deviated significantly from its overall review rate
(significantly lower review rates could have constituted a firdiciation of a possible
enforcement gap in specific sectors).

(103)Third, the Commission services analysed specifically transactions with a high ratio

between transaction value and turnover of the target (which could be considered as
typical examples of acqui®ns of startups or nascent competitors). These constitute a
small proportion of all higlvalue transactions, with real estate and RE} 8eals
accounting for the largest part. For the purposes of the exercise, the Commission
services considered transaos with a valudo-turnover ratio above 10 or 5. Although

the turnover data were not available for all transactions above EUR 1 billion recorded in
the Bloomberg database, the research showed that from 2015 to 2018, transactions with
a ratio of above l@onstituted between 9% and 14% of the higlue transactions,
whereas transactions with a ratio above 5 represented between 23% and 28% of the
high-value transactions. The year 2019 appears to be an exception in that'¥espect
with a much lower proportio of highratio transactions (only 4% above 10 and 8%
above 5).

(104)Fourth, the Commission services undertook a qualitative analysis of a large subset of

high-value transactions above EUR 1 billion contained in the Bloomberg database. The
aim was to identifycases which could have merited a review or could even potentially
have led to an intervention if the Commission had had jurisdiéfioRlowever, it
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Further, t he Commi s s i o rionsrecorded ne2@16 (last dul year raaiabled f tra
showed that, at best, only around 50% of the transactions identified could potentially have a connection to
the EEAWhen | ooking only at those transacti onrs, t he

transactions above EUR 1 billion and to 43% for transactions above Hiilkos in 2019. However,

some of the transactions recorded in the Bloomberg database were mere projects that never materialised
and thus would not have been ultimately subject egiewv. In addition, Bloomberg also includes
investments, which would not be deemed to constitute a concentration for the purposes of the EU Merger
Regulation. These review rates, should not, therefore, be taken as an indication that the remaining cases
unduly escaped merger review or as a delineation of the size of the enforcement gap. Only & more in
depth qualitative review could indicate how many of those transactions were of any relevance from the
competition perspective.

The Commission services cateiged the higtvalue transactions identified in the Bloomberg database by
industry sector and focused its analysis on the digital sector (using the communications and technology
category as a proxy) and the pharmaceutical sector (incorporating biotephndibe average review

rates in the communications and technology sector did not appear to be consistently lower than the
average rate of review of transactions across all sectors. The conclusion was similar for pharmaceuticals,
although the Commission pears to have reviewed few highlue transactions falling into the
biotechnology segment

REITs are companies that own or finance incgeducing real estate and are modelled on mutual
funds.

These figures correspond to all transactions identifiedspective of whether or not they presented a
possible local nexus with the EEA. For 2019, the Commission services specifically examined the subset
of transactions presenting such a local nexus with the EEA: the results did not vary greatly, with 4% of
deals with a ratio above 10 and 10% with a ratio above 5.

This subset contains notably the following categories of cases: (ijvhlgk transactions recorded in
Bloomberg in all economic sectors with a ratio value/sales higher than 5; and (ii) laathig
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should be noted from the outset that this examination was conducted dhe basis
of public, and hence limited information; therefore, while instructive, the
examination should be treated with caution.

(105)In particular, the Commission services conducted a qualitative examination of 744
transactions over the yea®)152019. Out of thesel91l transactions appeared to
constitute concentrations with some local nexus with the EEA and a-bhoogs
dimensioA38 (i.e. 26%). Of these, the Commission services considered that 87
transactions (corresponding to 12% of all qualitatively assessed transaetere cases
where the activities of the merging parties presented somesigmificant overlaps or
other commercial links (e.g. activities in vertically related or neighbouring sectors).
Those transactions, in sum, could be potential candidates riariewv under the EU
Merger Regulatio®( hencef ort h O0cases that might ha
The split of these transactions between different industry sectors is presented in Table 2.
These numbers should, however, be read with caution. lniparu |l ar , the O
mi ght have potentially merited reviewd c
predominantly (let alone only) transactions likely to be problematic, or even
competitively significant cases (i.e. cases deserving closesingiified merger
assessment). In fact, this category includes any potential overlaps without a detailed
assessment of the competitive significance of those overlapsdepth analysis of the
market involved, since research was based on publicly avaifdblenation.

c
a

Table 2: Qualitative assessment of selected transactions recorded by Bloomberg (2015 to 2019)

Digital Pharmaceutical Other Total
g (& biotechnology)| sectors

All relevant transactionwith local
nexusand a cros®order dimension
Cases that might have potentially
merited review

91 52 48 191

42 24 21 87

(106)Of these 191 cases, roughly 50% were reviewed by at least one NCA (or appeared as
candidates for review at national level). None required any remedies under applicable
national merger contralules in the EW0. Furthermore, according to the information

transactions recorded in Bloomberg in the pharmaceutical and biotechnology industries and in the
advertising, internet, software and media sectors (as a proxy for digital cases).

138 The requirement of a croé®rder dimension is mentioned notably Recital 8 of the EU Merger
Regul ati on: 0[ T] his Regulation should apply to sig

mar ket goes beyond the national borders of any or
replicate that dimensioand filter out transactions whose impact would be limited to a single Member
State.

139 E.g. Shire/Dyax, AbbVie/Pharmacyclics, Expedia/lHomeAway, SS&C Technologies Holdings/Advent

Software, Pfizer/Medivation, Danaher Corp/Cepheid, Intel/Mobileye, Tak¥adamaceuticals/ARIAD
Pharmaceuticals, Ingenico Group/Bambora, Allergan/Zeltiq Aesthetics, Marvell Technology
Group/Cavium, Cisco Systems/Broadsoft.

Namely the Stryker Corp/Wright Medical Group case concerning medical healthcare products, where
remedieshave been accepted in the context of a review by the UK competition authority and the US
Federal Trade Commission. The transaction has also been reviewed in Austria and Germany.
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available, it appears that only one of the identified transactions raised competition
concerns in other jurisdictio#s.

(107)The Commission services also specifically considered the category of Hightara

turnover ratio transactions recorded by Bloomberg from 2015 to 2019. Out of these, 45
transactions whose value exceeded the target turnover by a multiple of 10 appeared to
constitute concentrations with some local nexus with the EEA and a-books
dimension. Around 60% of these transactions (27 transactions in total) were deemed to
constitute cases which might have potentially merited review under the EU Merger
Regulation. For the entire period, transactions in the pharma/biotech sector accounted
for the largest share (roughly 33%) of relevant transactions and of the transactions
potentially meriting review (37%). Transactions in the digital sector (comprised of
advertising, internet, software, media) accounted for 10 out of the 27 transaciobis, a
were classified as cases which might have potentially merited review. If a multiple of 5
was considered, 90 transactions were qualified as appearing to constitute concentrations
under the EU Merger Regulation, with some local nexus with the EEA amdsa

border dimension; out of those, 46 were qualified as cases which might have potentially
merited review. Both in the pharmaceutical/biotech sector and digital, 21 transactions
were considered as relevant (corresponding to 23% each), while 12 argpéadtively

were considered cases potentially meriting review. These results are presented in Table
3 below.

Table 3: Qualitative assessment of selected high valt@turnover ratio transactions recorded by
Bloomberg (2015 to 2019)

Digital Pharmaceutical Other Total
g (& biotechnology | sectors
All relevant transactions
. with local nexus and a 10 15 20 45
Transactions . .
. . crossborder dimension
with a ratio -
>10 Cases that might have
potentially merited 7 10 10 27
review
All relevanttransactions
. with local nexus and a 21 21 48 90
Transactions . .
. . crossborder dimension
with a ratio -
5 Cases that might have
potentially merited 12 11 23 46
review

(108)Fifth, to complement the inherently difficult analysis of rwotified mergers, the

Commi ssion services examined the Commi
groupings of cases where the turnover of the companies in a particular market was not
indica i ve of the transactiondés potenti al
observed that it had identified competition concerns at the-&iga or even worldwide

level in several cases in recent years where one of the merging companies has no or
very limited turnover in selling products in the relevant market. The Commission could

141

This, however, need not be necessarily indicative of the competitiorsassgshat would be performed
by the Commission, had the transactions fallen under its jurisdiction.
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assess those overlaps under EU merger control rules only because the companies
marketed products (and thus achieved turnover) in markets unrelated to the (potentially)
problematic overlaps (or in other markets which were problematic on their own). Such
groupings of cases concerned primarily those where at least one of the companies was
engaged in research and/or was developing a new (source for a) product or service with
large competitive potential. Examples identified include cases from the pharmaceutical,
agrechemical and industrial sectors in particular. Several of those assessments led the
Commission to identify competition concerns in the research and development ®verlap
that were only dispelled after the merging companies offered rert@dies

(109)Sixth, in a similar vein, based on its market knowledge and continued market
monitoring over the years, the Commission services identified possible examples of
groupings of casesedcribed in paragraph (108), or, more generally, of acquisitions of
potentially nascent competitors, which f a
thresholds and did not reach a EUR 1 billion deal value threshold, but could potentially
have warrante review at EU leveéfs,

(110)Seventh, economic literature published in recent years also indicates that transactions
with potentially significant competitive effects may escape the jurisdiction of
competition authorities and of the Commission. A vkelbwn UScentred study on
pharmaceutical acquisitions concludes that there are on average around 50 acquisitions
per year in the pharmaceuticals industry where an incumbent may acquire innovative
targets solely to disconti nueeemphtfturd ar get
competition. The authors also indicate th
occur just below the US transaction value thresholds for merger control ¥&view
Another study purports that, as the probability of detection by asttéuthorities falls,
the likelihood that rivals pursue mergersrides I n t he Commi ssi on se
research, while generally focusing on the situation in the US, lends support to the
conclusion that some artompetitive mergers may take plaoelow the notification
thresholds at both the EU and national levels.

142 gee, for example, M.9547 J&J/Tachosil (2020; notification withdrawn iphasell), M.9554 i
Elanco/Bayer Animal Health (2020), M.8658 UTC/Rockwell (218), M.80847 Bayer/Monsanto
(2018), M.7932i Dow/DuPont (2017), M.8401 J&J/Actelion (2017), M.7278 GE/Alstom (2015),

M.7559 i Pfizer/Hospira (2015), M.7872 NovartisslGSK Oncology Business (2015), M.7326
Medtronic/Covidien (2014), M.6166 DeutscheBorse/NYSE Euronext (2012) and M.62D3Nestern
Digital/Hitachi (2011)

143 gsee, for example, Facebook/Giphy (2020), Facebook/Play Giga (2019), Amazon/Ring (2018),
Apple/NextVR (2020), Takeaway/Delivery Hero (2018), Merck/Immune Design (2019), Roche/Spark
Therapeutics (2019) and Mitsubishi/Bombardier regional aircraft business (2019).

144 cunningham, Colleen and Ederer, Florian and Ma, Siitigr Acquisitions (April 19, 2020). According
to the authors, aeast between 5.3% and 7.4% of all acquisitions in their sample (or about 46 to 63
phar maceuti cal acquisitions per year) are oO6killer
overlapping targets bunch just below the FTC acquisition transactloa traeshold, while there is no
such pattern for nenverlapping acquisitions.

145 wollmann, Thomas G Stealth Consolidation: Evidence from an Amendment to the-StaottRodino
Act (AER: Insights 2019, 1(1): 7B4). The study finds that, as a result of an increase in US merger
review thresholds in the year 2000, around 300 additional mergers between direct competitors took place
every year. The author argues that this can resdtsnt eal t h consol i dati ond: ant
individual size enables them to escape regulatory scrutiny but whose cumulative effect is large.
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(111)Eighth, the Commission services specifically looked at acquisitions by large tech
companies and foundthed e s pi t e t hese companiesd signi
internal market very few of their acquisitions had
jurisdiction over the last few years. Media reports and academic contributions to
conferences and studies indicate that the GAFAM companies have made hundreds of

acquisitions during receényears, the vast majority of which have escaped merger
controf4s,

(112)The Commission services examined, in particular, the value of those individual
transactions on the basis of Bloomberg data, the annual reports of the companies
concerned and data provided the latter. The large majority of these acquisitions
would appear to have a transaction value below EWRion (often well below this
figure; in fact, research revealed that the value agreed in many of these transactions was
actually rather small). Inhe period 2012019, the Commission identified only six
transactions by the GAFAM companies above EUR 1 bi#figincluding three above
EUR 5 billion: among the latter, two were reviewed by the Commission (M.8994
Microsoft/GitHub (2018) and M.812#4 Microsoft/LinkedIn (2016)), while the last one
did not concern the digital sector and did not have a link to the EEA (Amazon/Whole
Foods Market).

(113)Accordingly,t he Commi ssi on servicesd research id
not been caught by the Com ssi ondés direct mer ger cont
merging companieso6 turnover fell bel ow t h

merited investigation at EU level. Generally, the absence of a complementary value
based jurisdictional thresholdid not, however, appear to have necessarily been a
decisive factor in potentially relevant transactions not being captured by the EU Merger
Regulation. This was because not all of those identified transactions would appear to
constitute highvalue deals r&d the transaction value may not always be sufficiently
correlated with the potential competitive significance of the companies acquired.

5.1.1.5. Jurisdiction obtained through the referral system

(114)The Commi ssionbdbs enforcement pnisasc undec € s h
Article 4(5) (at the request of the notifying parties) and Article 22 (at the request of the
Member States) have allowed it to review important transactions which did not meet the
thresholds of the EU Merger Regulation. There are, howdwsitations to these
referralsd effectiveness as -basedctoreshoElct i ve

146 The UK Report of the Digital Competition Expert Panghlocking Digital Competitionof March 2019
mertioned the figure of 250 GAFAM transactions in the past 5 years. The French Council of Economic
Analysis, note 51, Competition and Trade: Which Policies for Europe, of May 2019 mentions 634
acquisitions for a total amount of more than USD 142 billion nigdthe GAFAM companies between
1991 and 2018. This trend could have been reinforced by the CQ¥Ipandemic as there have been
reports of increased numbers of acquisitions by large tech companies in 2020 compared to the years
20162 01 9: 60Bi g prerncdhe ngioce sM&An s pr ee deBnpncial gmeg28l i t i cal
May 2020; according to this article, the GAFA(M) companies announced 19 deals between January and
May 2020, the fastest pace since 2015; reported (potential) deals include Amazon/Zoox,
Faecbook/Reliance/Jio and Facebook/Giphy.

147 Microsoft/GitHub, ~Amazon/Whole Foods Market, Microsoft/Linkedin, Google/HTC assets,
Google/Looker, Google/Fitbit.
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These are due, in particul ar, to the Com
Article 22 referrals for concentrations that fall beneath national eneogntrol
thresholds, which restricts the number of transactions that it reviews. In practice, thus,

only transactions which were notifiable in at least one Member State have been referred
under Article 22, even though the provision allows for acceptmgreaferral requests

that concern concentrations that affect cross border trade and threaten to significantly
affect competition within the territory of the Member State(s) making the request,
regardless of the competence of the national competition #ighoto review the
transaction by themselves. This limitation is compounded by the fact that national
merger regimes in the EU present differing jurisdictional thresholds and mechanisms.

(115)Fi r st , t he Commi ssionods case fied anc tha c e s f
Commission acquiring jurisdiction for a number of competitively important
concentrations in the internal market.

(116)Between 2004 and 2026, the Commission received a total of 384 requests on the basis
of Article 4(5) and 34 requests on the basfisArticle 22. Among those cases, there
were around 30 particularly significant transactiéhm the digital and pharmaceutical
sectors (more comprehensive figures of referral cases in all sectors are provided in other
sections of this document).

(117)Notable tansactions referred to the Commission included, in the digital area, the
following cases: M.9424i Nvidia/Mellanox (2019), M.899471 Microsoft/GitHub
(2018), M.7217 Facebook/WhatsApp (2014), M.4781Google/DoubleClick (2008),
M.4854 T TomTom/Tele Atlas(2008) and M.4942 Nokia/Navteq(2008). In the
pharmaceutical sector, examples include M.5558ovartissEBEWE Pharm#&2009)
and M.5530° GSK/ Stiefel(2009). The transaction value in all of these cases exceeded
EUR 1 billion. There were also other impamt transactions referred to the Commission,
where the transaction value was below EUR 1 billion, such as M934&4d/Tachosil
(2019), M.8788 Apple/Shazam (2018), M.8416Priceline/Momondo (2017), M.7802
i Amadeus/Navitaire (2015) and M.7716Pfizer/GSK Menacwy busines@015). A
more comprehensive list of these significant referred cases is provided in Table 4 below.

148 For Article 4(5) referrals, the Commission does not adopt a formal decision to accept tte. rEfer

date of the final decision, following notification to the Commission, was taken as a reference. For Article
22 referrals, the date of the referral decision was taken as a reference.

The cases presented in Table 4 do not constitute a comprehdins of all referrals in digital and
pharmaceutical sectors, but only a selection of cases involving major players active in these sectors.

149
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Table 4: Significant digital and pharma transactions reviewed by the Commission following Article
4(5) and Article 22 referrals

Article Article Above Phase Il
4(5) 29 EUR 1 and/or
bn? intervention?

Digital
1. M.9424 i Nvidia/Mellanox (2019) X Yes No
5 M.9Q05| Booking ' X No No

Holdings/HotelsCombined (2018)
3 M.89941 Microsoft/GitHub (2018) X Yes No
4 M.87881 Apple/Shazanf2018) X No Yes
5. M.84161 Priceline/Momondo (2017) X No No
6 M.78021 Amadeus/Navitaire (2015) X No No
7 M.76781 Equinix/Telecity (2015) X Yes Yes

M.72021 Lenovo/Motorola Mobility No
8. (2014) X Yes

M.72177 Facebook/WhatsApp No
9. (2014) X Yes

M.60077 Nokia Siemens/Motorola No
10. network business (2010) X No
11. | M.609571 Ericsson/Nortel (2011) X No No

M.5983i Tyco Electronics/ADC No
12. (2010) X Yes
13. | M.5669i Cisco/Tandberg (2010) X Yes Yes
14. | M.57321 HP/3Com (2010) X Yes No
15. | M.47311 Google/DoubleClick (2008] X Yes Yes
16. | M.531771 IBM/llog (2008) X No No
17. | M.474771 IBM/Telelogic (2008) X No Yes
18. | M.48547 TomTom/TeleAtlas (2008) X Yes Yes
19. | M.49427 Nokia/Navteq (2008) X Yes Yes
20. | M.49107 Motorola/Vertex(2007) X No No
21. | M.4881i Dell/Asap (2007) X No No

M.4523i Travelport/Worldspan Yes
22. (2007) X Yes
Pharmaceuticals
23. | M.9547i J&J/Tachosil (2019) X No Yes

M.77161 Pfizer/GSK Menacwy No
24. business (2015) X No

M.76851 Perrigo/GSK Divestment No
25. Business (2015) X No

M.75831 CSL/Novartis Influenza No
26. Vaccines Business (2015) X No

M.620571 Eli Lilly/Janssen No
27 Pharmaceutical animal health (2011 X N/A
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28. | M.6033i1 J&J/Crucell (2011) X Yes No
M.5843i Eli Lilly/Pfizer animal No
29. health assets (2010) X NIA
M.555571 NovartissEBEWE Pharma No
. X Y
30 (2009) es
31. | M. 55301 GSK/ Stiefel (2009) X Yes No

(118)As Table 4 shows, almost 30% (9 out of 31) of these transactions referred to the
Commission in digital and pharmaceutical sectors were subject to either an intervention
or an indepth investigation. This percentage is significantly higher than the
Commi ssionbs overall rate over al IThisnot i fi
shows that more problematic and complex cases were generally referred to the
Commission in thee sectors and that, thus, the referral mechanisms have been a useful
tool to catch relevant transactions falling outside the current turtionessholdsn these
sectors.

(119)Furthermore, as Table 4 also shows, those referrals concerned not onbaligh
transactions involving targets with limited turnover, but also, in nearly half of the
referral cases listed, transactions where the consideration paid for the target was less
than EUR 1 billion.

(120)Second, in past years, the Commisgian exercise of the dgsetion it has to accept or
reject referralg informally discouraged referral requests under Article 22 of the EU
Merger Regulation from Member States which did not have jurisdiction over the
transactio®C This has limited the scope for such referralauslitoncentrations falling
bel ow the Member Statesd respective juri si
the Commission and have therefore escaped control at both national and EU level,
although it would have been legally possible for the Comionis$o accept such
referrals, as explained in paragraph (56).

(121)Third, there are differences in the national merger control thresholds, since each
Member State designs its own merger control system and sets the relevant jurisdictional
criteria. Although thenational jurisdictional regimes in the EEA have progressively
converged over time and are generally based on turi@sad thresholés, theydo
continueto differ. For instance, the size of the required turnover(s) varies (both in
absolute terms and imelative terms, i.e. when compared to the size of the
country/economy in question). Furthermore, some countries use additional jurisdictional
mechanisms’. Accordingly, under the current practice of the Commission regarding

150 The Commission did, however, accept that Member States without jurisdiction could join a referral
request imoduced by a Member State which did have competence over the transaction if the legal
conditions of Article 22 of the EU Merger Regulation were met.

151 The large majority of Member States follow the principles established under the EU Merger Regulation
by basing their jurisdictional thresholds on turnover (which could be considered a further indication of the
effectiveness of this method of filtering cases).

152 This is illustrated by the valdeased thresholds introduced by Germany and Austria in 204 Tnaket
share thresholds used by Spain and Portugal, or the possibility to request jurisdiction over a concentration
beneath the thresholds under certain conditions, as included in the merger systeno$ of Ireland,
Sweden, Latvia and Slovenia.

39



referrals under Article 22, thoddember States whose merger congydtens establish

jurisdiction more broadly, including acquisitions of lemrnover targets with high
competitive significance, are potentially able to refer more concentrations to the
Commissiof®3. Conversely, Member St whose merger contrslystens establish
jurisdiction more narrowly are able (de facto, under the current practice) to request
fewer referrals under Article 2. T h u s , the Commi ssionds curr
the application of Article 22 limits thecspe for referrals and leads to uneven
possibilities for Member States when requesting a referral.

5.1.1.6. Monitoring of the application of new valtmsed thresholds in Austria
and Germany

(122)As mentioned in paragraph (71), tGemmissiorhas closely monitored the application
of additional jurisdictional thresholds based on the value of the transaction introduced in
Germany in June 201% and in Austria in November 2035 In July 2018, the two
NCAs issued joint guidance about the applicatiof their new jurisdictional
threshold®>”.

(123)While it may be still too early to draw firm conclusions on the functioning of the new
thresholds in Austria and Germany, the experience of these Member States can be taken
into account when deciding whether ort no introduce a similar type of threshold at
EU level.

(124)In Germany®8, from the entry into force of the new valbased thresholds in June 2017
to June 2020, 28 notifications were made on this basis. Of these, 19 cases were cleared

153 Further, these Member States will also count towards the minimum three national merger notifications
required for referrals under Article 4(5) of the EU Merger Regulation.

154 Also, these Member States cannot be taken into account for referrals undier &&)cof the EU Merger
Regulation.

155 |n Germany, under the new jurisdictional threshold, mergers are notifiable if: (i) the combined worldwide
turnover of all the participating undertakings exceeds EUR 500 million; (i) one participating undertaking
adhieves a Germanwide turnover of more than EUR 25 million, but neither the target nor any other
participating undertaking achieved a Germavigte turnover of more than EUR 5 million; (iii) the
consideration for the transaction exceeds EUR 400 million; (adthe target company is active in
Germany to a considerable extent. The new threshold came into force on 9 June 2017.

156 |n Austria, under the new jurisdictional threshold, mergers are notifiable if: (i) the combined worldwide
turnover of all the patipating undertakings exceeds EUR 300 million; (ii) the combined national
turnover of the participating undertakings exceeds EUR 15 million; (iii) the consideration for the
transaction exceeds EUR 200 million; and (iv) the target company is active inaftosér considerable
extent. The new threshold came into force on 1 November 2017.

157 6Guidance on Transaction Vanewe Ndificatiens(Beotibnd3d® (1&)or Ma n
GWB and Section 9 (hete TheKjaint guidgnde,focuses oreissses edarding the
definition of the value of a consideration, significant domestic activity, andotii@nrof concentration, as

wel | as procedur al i ssues. With regard to the cri
|l ocal nexusd the guidance paper states that only c
is general} not a relevant criterion for establishing a local nexus. The guidance also notes that different

criteria may apply to different industries. Facto
example: (i) in the doingtihtlayl ascetcitvoer ,u suesresrd )n u nibheer sa c(
(6unique vVvisitorso), or the number of 6daily acti

where a service is provided or a product is sold, even where the service or prodeet (8ifrR&D
activities within Germany or activities intended to enable German market entry (e.g. local infrastructure,
staff, distribution system, etc.).

158 g notifications in 2017, 10 notifications in 2018 and 9 notifications in 2019 and 1 in theafirsif 2020.
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in phase land 9 caseswe wi t hdrawn after the Ger man N
was no notification obligatidi®. 4 notifications were filed by digital companies, while

the remaining 24 notifications related to the pharmaceutical and other sectors. In
Austria, between Novemb@017 and the end of the year 2020, 53 notificatingere

made on the basis of the new thresholds (out of about 500 notifications on a yearly
basis). 5 notifications concerned the digital sector, while the other 48 related to the
pharmaceutical and otheectors. None of the cases led to amlepth investigation

before the Cartel Court, with one case being refiled with modifications.

(125)Accordingly, based on the enforcement practice so far of the respective NCAs, it seems
that the new thresholds in GermanydaAustria have not resulted as yet in capturing
additional anticompetitive transactions, as all transactions notified on the basis of the
new thresholds have been cleared unconditionally. As to the digital sector in particular,
these thresholds do not aap so far to have brought many additional relevant cases
under review.

5.1.1.7. The 2019 report of the special advisers

(126)As mentioned in paragraphs (20) and (66), in 2018 Commissioner Vestager appointed a
panel of three special advisers from outside the Comonigsiexplore how competition
policy should evolve to continue to promoteqoansumer innovation in the digital age.

(127)In their report, published in April 2019, the special advisers concluded that there is no
need to change t he fsdctioda thrgshalds & thig stdges Theo n 6 s
special advisers acknowledged that turnevased thresholds may not be a good proxy
for capturing transactions involving stamps in the digital industry as such firms focus
on building up a large user base amave a small turnover. The special advisers
considered, however, t hat broadening the
jurisdiction would entail several difficulties, in particular given that new-tuonover
based jurisdictional thresholds: (i) wouleead to ensure clarity as to whether a given
transaction must be notified; (ii) should minimise the additional administrative burden
and transaction costs that would be triggered; (iii) should point to the existence of a
local nexus with the EEA; (iv) shalilensure harmonious -@xistence of a non
turnoverbased threshold for EU merger control with national merger cosysiens;
and (v) should be set in such a way as to not capture too many irrelevant transactions.

(128)Given all these complexities, the spécavisers considered that the EU Merger
Regul ationés jurisdictional threshol ds sh
exhibits serious gaps. The special advisers noted that some digital mergers that the
Commission recently examined were caught bg teferral system and that others
which escaped the Commi ssionds jurisdictioc

159 5 withdrawals in 2017, 2 withdrawals in 2018, 2 withdrawals in 2019 and no withdrawals in the first half
of 2020.

160 2 npotifications in 2017, 18 notifications in 2018, 15 natifications in 2019 and 18 notifications in 2020.
161  gee footnte 94.
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(129)Accordingly, while acknowledging certain shortcomings of the turnbesed
jurisdictional thresholds, the special advisers considered that it wasefomih being,
advisable to focus on monitoring: (i) the performance of the transaction-hadeel
thresholds recently introduced by Austria and Germany; and (ii) the functioning of the
referral system.

5.1.1.8. Conclusion

(130)The purpose of the Evaluation was to ass€g whether the current jurisdictional
thresholds, exclusively based on the aggregate turnover of the undertakings concerned,
complemented by the referral system, sufficiently capture transactions potentially
having an impact in the internal market; gnpgwhether the absence of complementary
jurisdictional criteria, in particular a transaction vahased threshold, impairs the goal
of capturing sufficiently relevant transactions. Taking into consideration and weighing
the overall body of evidence deibed in Sections 5.1.1.2 to 5.1.1.7, the Commission
services conclude the following:

(131)First, the current jurisdictional thresholds, complemented by the referral system, have
allowed the Commission to review a number of transactions with potential imghet i
i nternal mar ket. The Commi ssionéb6és referral
Regulation has, however, resulted in transactions only being referred under this
mechanism when at least one Member State had jurisdiction over the case.

(132)In the first place, while the turnovbrased t hreshol ds deter min
jurisdiction for many of the competitively significant transactions with chusder
effects in the EEA, they have not captured all such transactions. This meamas that
nunmb e r of rel evant cases have escaped t he
jurisdiction. This is indicated by different sources of evidence, including most notably
the Commi ssion servicesd research into dee:
practie, as well as the results of external reports, academic publications and studies.
Those sources sholivnitations in theturnoverbased thresholds in a specific category
of cases, namely acquisitions involving at least one company with (as yet) low turnover
but with significant competitive potential, such as nascent competitors and innovative
companiesincluding in (but not limited to) the digital, pharmaceutical, biotechnology
and certain industrial sector3hat evidence is further supported Isyakeholde
feedback While most stakeholders did not consider that a significant enforcement gap
exists, they did not generally contest that some relevant transactions were not captured
by the current thresholds. The Commission services note that substantiatésbgutsm
of stakeholders have provided rigorous arguments why (and which) cases with cross
border effects in the EEA have escaped tl
same time, the results of the Evaluation show that it is very difficult to quahsf
number of such cases, despite the Commi ss
their internal research

(133)In the second place, the results of the Evaluation show that this shortcoming is mitigated
by the referral mechanisms under Article 4(54 afwrticle 22 of the EU Merger
Regulation. As demonstrated by past enforcement practice, these referral mechanisms
have enabled the Commission to review important transactions withboods effects
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falling below the thresholds of the EU Merger Regulation particular significant
transactions in the digital and pharmaceutical sectors. There are, holvewations to

the effectiveness of referrals to serve as a corrective mechanism for the traseer
thresholds. These limitations result from th® @mi ssi onds current
discouraging Article 22 referral requests from Member States without jurisdiction over
the concentration at stake (i.e. cases that fall beneath national merger control
thresholds).

(134)Second, the overall body of evidence sutgebat the absence of complementary
jurisdictional thresholds particularly based on the value of the transactitvas not in
itself significantly contributed to impairing the effectiveness of the EU Merger
Regul ationés jurisdictional threshol ds.

(135)In the first place,ie Commi ssi on servicesod research s
high valueto-turnover ratio may well be indicative of competitively significant
transactions, it is not in itself decisive since many such transactions appear tottarry lit
competitive significance. Mor eover, t he C
potentially significant transactions that did not meet the criteria of-Vadie or high
valueto-turnoverratio transactions, including notably in the digital secto

(136)In the second place, while it may be too early to draw conclusions, the enforcement
experience of the German and Austrian merger control jurisdictions seems to suggest
that so far the new transaction value thresholds have not captured additional
anticanpetitive transactions and appear to have captured few transactions concerning
the digital sector in particular.

5.1.2. Referral mechanisms

(137)The Evaluation aimed principally at corroborating the findiofythe 2014 white paper
and the corresponding public consatibn as to the effectiveness of the case referral
system. Specifically, it set out to assess to what extent the application of the referral
provisions allowed for an effective allocation of jurisdiction to the most appropriate
authority.

(138)The Commissios er vi ces 6 concl usions will be base:i
evidence discussed in the next sections: (i) previous reports and consultations (Section
5.1.2.1), (ii) the results of the Public Consultation (Section 5.1.2.2) and (iii) a review of
the Commi ssionbés enforcement practice (Sec

5.1.2.1. Previous reports and consultations

(139)As mentioned in paragraph (4), the Commission services reviewed the application and
functioning of the provisions governing the referral of cases to and from M&tdies
in 2008/ 20009. The Commi ssiondéds 2009 repor
on referrals had worked well overall and that thermm#fication and poshotification
mechanisms introduced in 2004 had considerably enhanced the efficiency and
jurisdictional flexibility of merger control in the E€, However, while noting these

162 2009 Report, paragraphs 16 et seq.
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me c h ani s Mm% dhe eport foumdstisat there was scope for further improvements
and suggested that additional concentrations could be reviewed by the Commission and
that there could be scope for more referrals to Member States in application of Article
4(4) of the EU Merger Regulation.

(140)Along the same lines, the 2014 white paper concluded that the reform in 2004 had made
the referral mechanisms more effective and hzabked more cases to be reviewed by
the more appropriate authofi¢y. Furthermore, while the 2014 white paper did not
identify a need for any fundamental changes to the referral si¢8tamincluded a
number of proposals to make the procedure more effectwéch were generally
welcomed by public and private stakeholders. These proposals (Wyexkolishing the
two-step procedure under Article 4(5), which requires that parties first file a referral
request and then the notification of the concentration)(i ex pandi ng t he Cc
jurisdiction to the entire EEA where it accepts a referral request under Article 22, or
conversely, renouncing jurisdiction completely if one or several Member States oppose
such referral requés$é, and (iii) removing the requément under Article 4(4) for the
parties to assert that the transaction ma
to remove a per cienwreidmiored teimema. of sel f

5.1.2.2. Results of the Public Consultation

(141)During the Public Consultationhé majority of stakeholders submitted that the current
system allows for the effective allocation of cases between the Commission and the
NCAs. They did, however, note that some amendments could make the system even
more effective.

(142)Publicsector stakeholets expressed support in particular for the substantive proposals
in the white paper regarding pasttification referrals to the Commission under Article
22 of the EU Merger Regulation, with some making suggestions on some procedural
aspect¥’. Moreover, sveral NCAs and other national bodies reiterated their
suggestions for a reform of peasbtification referrals to Member States under Article 9
of the EU Merger Regul ati on, i n particul
discretion to reféfs,

(143)Privatesector stakeholders generally agreed with the envisaged chenges referrals
to the Commission under Article 22 of the EU Merger Regulation. Some, however,
requested that this mechanism be repealed or, at least, that its scope be further limited.

163 2009 Report, paragraph 23.

164 2014white paperparagraph 59.

165 2014 staff working document, gagraph 130.

166 I the Commission accepts referrals under Article 22, it only obtains jurisdiction for the territory of the
Member State(s) that have requested the referral 0
geographic markets includirthese countries), cf. footnote 45 of the Referral Notice. The proposal of the
white paper would largely avoid the risk of parallel investigations in cases where one or gerabar
States oppose a referral request under Article 22 EUMR. The 2014 peite also provided for the
introduction in the referral process of an early information notice circulated by Member States as soon as
they receive a natification or are made aware of a transaction with abonakes dimension.

167 Ppublicsector stakehoklr s & replies to questions 23, 24 and 25 ¢

168  publicsect or stakeholdersoé replies to questions 23, 2
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Moreove, several respondents suggested that, fornotfication referrals to the
Commission under Article 4(5df the EU Merger Regulation t he Commi s s
jurisdiction should be limited to an assessnwnworldwide or EEAwide markets, or,

if the notified tansaction concerns markets that are national or even smaller, to the
territories of those Member States that would have jurisdiction over the transaction
under their national merger control laws. As regards referrals to the Commission under
Article 9 of the EU Merger Regulation, no privadector stakeholders requested
removing or | imiting the CommMPssionods di sc

5123. Revi ew of the Commi ssionbds enfor ceme¢

(144)In terms of enforcement practice, between 2014 and 2@20qbification referrals were
the most frequently used, accounting for more than 80% of the referral requests
received’o,

(145)Figure 8 and Figure 9 below respectively present the number of referrals requests
accepted and refused from 2014 to 2020, divided by type of referral.

Figure 8: Referral requests accepted by category (2014 to 2020)
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Figure 9: Referral requests refused by category (2014 to 2020)
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(146)In particular, the Commission services observe the following:
169  privatesect or stakehol dersdé replies to guestions 23, 2

170 From 2014 to 2020, 123 referral requests constituteehgtification referral requests from Member
States to the Commission under Article 4(5) of the EU Merger Regulation, followed by 93 partial or full
pre-notification referrals from the Commissido Member States under Article 4(4). In the same period,
the Commission received 21 pagitification requests for full or partial referrals on the basis of Article 9
and 10 posnhotification requests on the basis of Article 22.
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a. Prencotification referrals to the Commission undigticle 4(5) of the EU Merger
Regqulation A total of 123 requests were made, an average of 17.5 a year. This
represented close to 5% of the total number of cases notified to the Commission.
Only one referral request was refused, which confirms the firafittge 2014 white
paper that referrals are rarely vetoed by Member Statd$e proportion of cases
which gave rise to walepth investigations (close to 2%) was lower than the rate of
phase 11 il nvestigations among told%). Commi
However, a significantly higher proportion of these referred cases (10.5%) was
approved subject to remedies in phase | (a rate around three times higher than that
for the Commi ssionds overal/l casel oad i
addition, far fewer cases were treated under the simplified procedure (33% vs the
percentage of more than 70% simplified cases in the overall Commission caseload
in the same period). This shows that more problematic and complex cases were
generally referred to thedinmission. Furthermore, the eatpshop review in
each of those 123 cases has removed the risk of potentially conflicting outcomes.

b. Postnotification referrals to the Commission under Article 22 of the EU Merger
Regulation Requests in a total of 10 esswere submitted under this provision
between 2014 and 2020, with none being refused by the Commission. Out of these
cases, 3 were subject to an-depth investigation, 3 cases were cleared
conditionally subject to remedies and no case was treated umelesimplified
procedure, reflecting a considerably higher proportion of significant cases
compared to the overall average of the ¢
findings thus show that application of Article 22 often results in the referrakto th
Commission of potentially problematic cases (or, at least, cases which merit a
deeper investigation). Most of these cases involved transactions affenkgts
which were wider than national in scépe All these referral requests were
accepted by the @nmission, as it found it appropriate to conduct the investigation
and remedy discussions (where necessary) at Commissiori’deviel smaller
number of cases consisted in transactions involving a series of markets with a
national or narrower geographic sedput where a coherent treatment of the case at
the EU level was considered desirdile The Commi ssiondés enf o
between 2014 and 2020 thus confirms that this referral mechanism has effectively
served to treat cases with European relevan&dJdevel. This shows that referrals

171
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2014 white paper, pagraph 65.

This is indeed the first category of cases deemed normally most appropriate for referral to the
Commission according to the Referral Notice (cf. paragraph 45).

The last formal rejection of a referral request under Article 22 of the EU Merger Regulation took place in
2012, in case M.6502 London Stock Exchange Group/LCH Clearnet Group. The requests by Portugal,
France and Spain were rejected, despite the fatttlibaconcerned markets were most likely at least
EEA-wide, given that the UK, who also had jurisdiction over the transaction, did not join the referral. The
Commission considered that the benefits of thegiop shop could not be realised through acogptie

referral requests and that it would not be best placed to deal with the case.

Whether a referral is appropriate in cases involving nationaléaed moresubnational markets) has to

be decided, therefore, on a cdsecase basis in light notBbof the considerations set out in the Referral
Notice (paragraphs 42 et seq.) In two cases (both from before 2014), the Commission rejected referral
requests under Article 22 of the EU Merger Regulation in constellations where the concerned markets
werenational, in exercise of its discretion: see case M.398&s Natural/Endesa (2005) and M.4124

Coca Cola Hellenic Bottling Company/Lanitis Bros (2006).
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to the Commission under Article 22 of the EU Merger Regulation have effectively
complemented the mechanism instituted by Article 4(5) of the EU Merger
Regulation in cases where the notifying parties did not (or couldtngger the

referral on their own initiative. As noted in Section 5.1.1.5, however, the
Commi ssiond6s practice of discouraging r
having original jurisdiction over the case limited the use of this provision and thus

its effectiveness as a corrective mechanism.

Prenatification referrals to Member States under Article 4(4) of the EU Merger
Requlation.The Commission received a total of 93 requests, an average of around
13 per year. This was an increase on previoussyéeaom 2004 to 2013 the
Commission received 91 requests, i.e. 9 per year). None of these requests were
refused (in 10 cases, the referral request concerned only part of the transaction).
Since these cases concerned markets which were national or nanmeesepe, the
referral resulted in the allocation to Member States of transactions which had a
clear national or narrower geographic focus. This referral mechanism effectively
enabled the allocation of those cases to the more appropriate authority.

. Postnotification referrals to the Commission under Article 9 of the EU Merger

Reqgulation.The Commission received 21 referral requests from Member States
between 2014 and 2020, of which slightly more than 40% were refused. In those
cases, the Commission coreied itself the authority best placed to deal with the
transaction, for example, in light of EWide developments affecting the sector

which needed to be assessed in a consistent way (such as convergence in the
telecom sector or -thésteo pdde vpérhaohpligberofntle o f 600
Commi ssi onods experience in the sector,
investigation already conduct€él The average number of referrals under Article 9

of the EU Merger Regulation slightly decreased in this pefim(4.5 per year

from 2004 to 2013 to 3 per year from 2014 to 2020). The geographic scope of the
markets considered in the cases referred was national or narrower.

(147)Furthermore, as explained in Section 5.1.1.5, the referral system, both through Article

4(5) and Article 22 referrals, has contributed to ensuring a review at EU level of
transactions involving undertakings with limited turnover, notably in the digital and
pharmaceutical sectors.

(148)In light of the above, the Commission services conclude #fetrals continue to be an

effective tool to allocate investigations between the Commission and NCAs both before

and after notification. However, as discussed in Section 5.1.1.5, there are also signs that
the Commi ssionds pr ac pearste havedimiteditp potentiadgs Ar t i
a corrective mechanism for competitively significant transactions that escape the
jurisdiction of the EU Merger Regulation and the Member States.
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M.86651 Discovery/Scripps (2018); M.8257 NN Group/Delta Loyd (2017); M.7612 Hutchison 3G
UK/Telefonica UK (2015); M.7000 Liberty Global/Ziggo (2014).

M.79781 Vodafone/Liberty Global/JV (2016).
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5.1.2.4. Conclusion

(149)The Commission services have based their conclusiotiseonverall body of evidence
detailed in Sections 5.1.2.1 to 5.1.2.3 above, with particular emphasis on the assessment
of its decisional practice set out in Section 5.1.2.3. The Commission services consider
that the latter should be given substantial wegjhce: (i) it shows the functioning of
the referral system in practice when applied to specific transactions; (ii) the
Commi ssi onods referral d e c i s’ comtain spetifice r Ar
reasoning on a number of key pertinent criteria suchhasscope of the relevant
geographic markets, the effect on trade between Member States and hgpaoel
NCAs or the Commission would be to review the transaction; and (iii) for cases referred
to the Commission under Article 4(5) and 22, the outcomehef Commission
investigations (i.e. whether the case is cleared unconditionally, subject to remedies or
prohibited) show whether or not more problematic cases are referred to the
Commission.

(150)Basedon the results of the Evaluation, the Commission servicexlude that the
referral mechanisms of the EU Merger Regulation have generally worked effectively as
a corrective tool to achieve their objectives of allocating cases to the most appropriate
authority. However, t he Co moeptingsArticlea 82s r e st
referrals has limited its use and thus its effectiveness, in particular for concentrations
where the turnover of at least one of the undertakings concerned does not reflect its
competitive potential.

(151)First, all sources of evidence (prews consultations, the Public Consultation and the
Commi ssionds enforcement practice) indicat
and that the referral mechanisms are used effectively to allow the Commission to review
transactions having a widempact in the EEA, while allowing NCAs to review
concentrations that impact specific Member States.

152 n this first pl ace, this is confirmed b
shows that depending on the type of referral, cases concerning gedgraphic
markets (EEAwide or larger) have indeed been referred to the Commission and,
conversely, that cases concerning smaller geographic markets (national or narrower)
have been referred to the relevant NCAs.

(153)In the second place, as evidenced in $ach.1.2.3, referral requests were ultimately
rejected in a very small percentage of cases, supporting the conclusion that the parties
and the authorities involved have generally used the mechanism to refer appropriate
candidate cases and that there isroftonsensus as to the usefulness of the referral and
a good understanding of the Commissionds ¢

(154)In the third place, the enforcement practice shows that referrals provided the
Commission with the opportunity to review cases which wen averagée more
likely to require a comprehensive investigation and concerned a number of significant

177 The Commission does not adopt a formal decision with respect to referrals under Article 4(5).
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transactions with potential crebsrder impacts on competition in the internal market,
including in the digital and pharmaceutical sectors.

(155)Second, b we v er , the results of the Evaluati on
of discouraging Article 22 referral requests in cases where the referring Member State
did not have jurisdiction reduced its effectiveness as a corrective mechanism. This was
paticularly the case for concentrations where the turnover of at least one of the
undertakings concerned did not reflect its competitive potential.

(156)Third, although some possible changes to the referral provisions were supported by
certain stakeholderthe Commission services consider thattthis stage, these changes
do not appear to justify a reform of the EU Merger Regulation or, if introduced, would
risk i mpairing t he referral systemobs e f
Commi s si on 0 so the whole ®fdhe EEA i al Article 22 referrals would
allow the Commission to examine the effects of some transactions more
comprehensively, such extension would in practice only concern the rather few cases
where the markets at stake are national caillemin geographic scope (see paragraph
(146)b). Overallthus, amending Article 22 in this way, while potentially useful, does
not appear a pressing issue at this stage, but may merit further consideration in the
future. Bycontrast, limiting the Commisson és juri sdi ction i n Ar
the markets that include the territory of the referring Member State could have the
reverse effect of preventing the Commission from protecting competition across the
internal market and would therefore redube effectiveness of EU merger control. As
regards the suggestion to | i mit t he Commi
Article 9 referral requests, the Commission considers that this would impair, in certain
cases, the need to ensure a condigtpproach to Elwide developments in the review
of the merger and exclude the benefits de
experience and the extensive investigation already carried out (see paragraph (146)d)).
Furthermore, the Commissi@ervicesnote that it has rejected only 3 Article 9 referral
requests in the last 5 years (2€2@20) while it has accepted 11 such requests, in full or
in part.

5.1.3. Simplification

(157)The Evaluation sought to assess to what extent the 2013 simplification packaget has
its objectives effectively. The overarching objective in this context was to reduce the
overall burden for businesses and the Commissibimaving certain categories of
typically unproblematic cases subject to EU merger canteithout impairing the
general objective of the EU Merger Regulation of preventing concentrations from
causing lasting damage to competition in the internal market.

(158)As explained in paragraphs (5) and (58), while intending to leave the effectiveness of
EU merger control enforcemennaffected (as discussed in Section 5.1.3.1), the 2013
simplification package aimed to simplify
in three ways: (i) widening the scope of its simplified procedure (Section 5.1.3.2), (ii)
reducing information requements, notably in cases notified under the simplified
procedure (Section 5.1.3.3), and (iii) streamlining thenmtiication phase, with an
emphasis again on simplified cases (Section 5.1.3.4).
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(159)9The Commi ssion services 0 dmanhydn thegfsllowingg t hi

sources of evidence, di scussed in the nex

enforcement practice and internal statistics; and (ii) the results of the Public
Consultation and feedback from meetings with stakeholdersghoot the Evaluation.

5.1.3.1. Leaving the effectiveness of EU merger control enforcement unaffected

(160)The Evaluation assessed to what extent the 2013 simplification package preserved the
effectiveness of the EU merger control system. The following paragraphs ssethari
main findings in this regard.

(161)First, the Notice on simplified procedure contains a number of safeguards and
exclusions aimed at ensuring that the Commission can review under the normal
procedure those transactions tlaatpriori fall under one or seeral categories of
simplified cases but may require a close investigatfoimportantly, the Commission
retains full discretion to revert to the normal review procedure. In cases notified under
the simplified procedure, the Commission assesses whetheofaimg exclusionary
criteria are fulfilled, based on the information provided by the notifying parties and on
additional desk research.

(162)Second, the Evaluation showed that the Commission makes use of the safeguard and
exclusion clauses in its case praetwhere necessary. Between 2014 and 2020, 22
cases were switched from a simplified to a normal review procedure after notification
(i.e. around 1% of all simplified cases notified). None of them resulted, however in an
intervention by the Commissi®fi. Furhermore, in several additional cases, the change
from simplified to normal procedure occurred during the-rptfication phase, for
i nstance where the Commi ssion disagreed
case as simplified or, even if tbase fell under one of the simplified categories, if there
was any specific reason for reviewing the transaction under the normal procedure. The
evidence available to the Commission services suggests that those changes from the
simplified to the normal praedure occur more often in the pretification stage than
after notification and concern several cases petfsfear

(163)Third, the Commission publishes all notifications in the Official Journal and on its
website, encouraging third parties to contribute relevanformation to the
Commi ssionds merger control review. Such
safeguard for the Commission, enabling it to identify cases that may not be suitable for

178 paragraphs 8 to 19 of the Notice on simplifigdcedure contain safeguards and exclusions from the use
of the simplified treatment. Some examples of cases in which the Commission may switch from a
simplified to nor mal procedure include those in
and market share calculation differs from the approach adopted by the Commission or those falling under
paragraphs 5(a) or 5(d) of the Simplified Notice, but the parties have significant combined market shares
(for instance exceeding the thresholds iregaaph 5(c)).

179 Most of these transactions were 5(c) cases, where the application of the simplified procedure may depend
on the plausible (alternative) market definitions, which, in the absence of (recent) precedents, may present
some difficulties. Thidinding confirmed the opinions voiced in the Public Consultation (see paragraph
(169)).

180 A precise quantification of those cases is, howeve

case statistics.
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simplified treatment. Third parties have made use of tbasipility in a number of
instances.

(164)Fourth, since the entry into force of the simplification package in 2014, the Commission
has not received substantiated complaints from third parties after the adoption of a
clearance decision under the simplified pobhge. Furthermore, none of the
Commission decisions under the simplified procedure has been subject to a Court
appeal since 2014.

(165)Fifth, as illustrated inFigure 6 t he Commi ssionods mer ger
remained stable at-8% of all cases since 2000, without experiencing any specific

reduction since the simplification packag
Audi torséo spddieal Comenp srsti o m@d s EU merger
proceedings (6ECA speci al reportdo) recent

good use of its enforcement powers in merger cdfitrol

(166)In light of the above, the results of the Evaluation indicate that the 2013 simplification
package has not negatively affected effective merger control enforcement in the EU.

5.1.3.2. Widening the scope of the simplified procedure

(167)The 2013 simplification packagenzed to increase the number of simplified cases by
widening the scope of the simplified procedure by raising the relevant market share
thresholds under paragraph 5(c) of the Notice on simplified prodédarel by adding
a new category of simplified casese(v paragraph 6 of the Notice on simplified
procedur&ss).

(A) Review of enforcement practice

(168)Since the introduction of the simplification package in 2013, the number of cases dealt
with under the simplified procedure has indeed increased both in absolutelatina r
terms.Figure 10Qillustrates the use of the normal and the simplified procedure between
2000 and 2020, showing the steep increase after 2013.

181 ECA special reporT h e  C o mmEUsnseliger nodtsl and antitrust proceedings: a need to scale up
market proceedingparagraph 91.

182 For markets in which two merging companies compete (i.e. horizontal relations) the threshold was raised
from 15% to 20%; for markets where one of the gireg companies sells an input to a market where the
other company is active (i.e. vertical relations) the threshold was raised from 25% to 30%. The thresholds
for horizontal or vertical relationships apply to any plausible alternative product and geogrepket
definition that may have to be considered in each case. As a result, the notifying parties have to provide
information on all plausible market definitions in order to verify that the thresholds of paragraph 5(c) are
not exceeded.

183 Horizontalme ger s can also qualify for a simplified revi
are between 20% and 50%, but when the increase in market share after the combination of their activities
is very small (cases where the change to the level of caneenti on i n t he mar ket (kn

deltadé) is Il ess than 150).
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Figure 10: Use of the simplified procedure (2000 to 2020)
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(169)In absolute terms, there was an increase of 569 cases notified under the simplified
procedure when comparing the sewear periods 20132020 and 2002013,
equivalent toaround 81 additional cases per year on averageelative terms, there
was an increase by 14 percentage points in cases falling under the simplified procedure
when comparing those two sevgsar periods (increase from 59% to 73% out of total
number of nafications).

Figure 11: Notifications under the simplified procedure (20072013 vs 2014020)
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(170)In 2013, the year before these measures entered into force, notifications under the
simplified procedure (166 cases) represent@®h ®f the total notifications received.
This figure increased to 76% in 2020 (275 casEgjure 10and Figure 11labove
illustrate the steady and significant increase in the number of cases dealt with under the
simplified procedure from 2014 to 2020.

(171)Focusing more particularly on the categories of categeted by the 2013
simplification packageligure 12presents the split of all simplified cases by category
used under the Notice on simplified prdaee.
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Figure 12: Use of the simplified procedure by category of cad&4 (2000 to 2020)
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(172)The Evaluation shows that a total of 792 cases fell under paragraph 5(c) of the Notice

on simplified procedure between 2014 and 202fresenting a yearly average of 113
cases. This marks a clear increase compared to the situation before the 2013
simplification package entered into force: in 2013, 71 cases fell under paragraph 5(c); in
the period 2002013 a total of 559 cases fell undkis category (an average of 80
cases per year). As a result, in absolute terms, 233 additional cases benefited from the
simplified category provided for in paragraph 5(c) of the Notice on simplified procedure
between 2014 and 2020, an increase of 41920¥-2013. While the number of total
notifications also increased in 2028020 compared to 202013, this increase is less

stark (18%), which means that the simplification package resulted in a net increase in
the number of cases falling under paragra).

(173)Furthermore, since 2014, a total of 65 cases have fallen under the new category

introduced in paragraph 6 of the Notice on simplified procedure, of which 39 did not
fall in any other category of the Notice and therefore additionally benefited from
streamlined treatment.

(B) Results of the Public Consultation

(174)Respondents to the Public Consultation, mostly prigatdor stakeholders, largely

welcomed the streamlining efforts undertaken when the 2013 simplification package
was adopted, and acknowledgesl positive effects. Indeed, the majority of private
sector respondents considered that the simplified procedure in general and the 2013
simplification package in particular have contributed to reducing the burden on
companiess,

(175)Focusing on the specifthanges, privateector stakeholders particularly welcomed the

increase in the markshare thresholds under paragraph 5(c). They indicated that their
experience of the review of these transactions under a simplified procedure had been
positive and stresddhe low likelihood that such cases raise competition concerns.

184

185

Simplified cases may fall under several categories. This graph contains thus some double counting with
regard to cases falling under more than one category.

Privat e s tphekte guestiot 8 of héPubli@ Consultation.
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(176)A number of privatesector stakeholders indicated further that they had been involved in
merger cases that had switched from a simplified to a normal review procedure. As
indicated in paragmh (162), this change of procedure may occur before or after the
case has been notified to the Commission. Respondents, however, noted that these
instances were rare and that they mostly concerned potential cases under paragraph 5(c)
of the Notice on simffied procedure, where the Commission and the merging parties
took diverging positions on the relevant plausible market definition or the parties
realised that under an alternative plausible delineation the combined market shares
exceeded the thresholdst smut in the Notic&8 This possibility to switch from a
simplified to normal procedure was perceived by private stakeholders as a useful tool
allowing the Commission to review more cases under the simplified procedure while at
the same time retaining th@wer and flexibility to adapt the procedure for cases that
merit a more detailed revié#.

(177)Nevertheless, privatsector stakeholders also identified room for further improvement.
Several indicated that the simplified procedure should be extended to aaldition
categories of cases which typically do not raise competition concerns. Two specific
suggestions were made: (i) the possibility to increase the thresholds in paragraph 5(c) of
the Notice on simplified procedure; and (ii) the possibility to expand tlegy@aes of
vertical cases which typically do not raise competition coné&nSther suggestions
made by privatesector stakeholders included: (i) the possibility for the Commission to
retain flexibility to review under the simplified procedure cases traagimally exceed
the thresholds under paragraph 5(c); (ii) the possibility to review under the simplified
procedure cases where no competition concerns can be expected aftetifizaion
discussion (regardless of whether they fall in the categorifiseo®implified Notice);
and (iii) further simplification of transactions in the real estate sector.

(178)On the other hand, publgector stakeholders, and NCAs more particularly, were
generally satisfied with the existing categories of cases reviewed undembidied
procedure and expressed the view that no further categories of cases should be reviewed
under such proceduf.

186 some respondents indicated that they have been involved in transactions (mostly paragraph 5(c) cases)
where the merging parties decided themselves to follow the normal review procedure even though the
ca® was potentially eligible for notification under the simplified procedure. This was normally done to
avoid discussions in pmotification on the suitability of the simplified procedure in case different
alternative market definitions appeared plausiblewhere it was difficult to calculate market shares
under these different alternativeSee privates e ct o r stakeholdersé replies
Consultation. Howevethe figures mentioned in paragraph (169) above show that since 2014rézs@c
in cases notified under paragraph 5(c) of the simplified procedure has been significant. This confirms that
merging parties have generally preferred to opt, where possible, for the simplified procedure.

187  privates ect or st ak e h odtah8 of héPublie Qohsultat®n. t o qu e

188 For instance by introducing a category similar to paragraph 6 for vertical cases where one party had a
market share in excess of 30% while the other only hds minimismarket share. Or by introducing
thresholds fousing on a share of purchasing market instead of downstream supply market (e.g. in cases
where there is a vertical relationship and where the 30% market share threshold is exceeded because the
downstream market is local, even though the market shareegputichasing markét which is wider
than locall is limited).

189  publicsect or stakeholdersoé replies to question 5 of
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© Conclusion

(1799 Based on the review of the Commi ssionds e
the results of the Public ConsultatigHeading B above), the Commission services
consider that the 2013 simplification package has met its objective of widening the
scope of the simplified procedure, as the number of cases treated under this procedure
has significantly increased.

(180)The propotibn of cases falling under the simplified procedure has progressively
reached a very high percentage of the total number of all notified cases. As suggested by
some stakehol der s, and on the basis of the
may be adtional, albeit possibly limited, room for additional expansion of the
simplified procedure (for instance for some of the categories of cases described in
paragraph (177)). Nevertheless, the efficiency gains from any such expansion would
have to be weighedarefully against any potential risks for effective competition
enforcement and may have to be accompanied by additional safeguards.

(181)l n particul ar, the Commi ssionds practice
difficult and market shares by therhs&s may not always be indicative of the presence
or absence of competition concerns, due to specific market circumstance and
competition dynamicso. Against that background, t he
has benefited from the flexibility granted undkee Notice on simplified procedure to
switch, at its full discretion, from the simplified to the normal procedure. Conversely, in
the interest of simplification, similar flexibility making it possible to treat cases under
the simplified procedure that (ghtly) exceed the criteria of the Notice on simplified
procedure could further result in benefits for fitBdsand the Commission. This would
be particularly valid in cases where other indicators of competition dynamics, the
Commi ssi onds k naevanl neackgtseanddof thetrdsdts af @ preliminary
investigation confirm the absence of competition conéétns

19 The Co mmHasizonta Mager Guidelnes c k nowl edge this by explainin
and concefnations levels provide useftitst indicationsof the market structure and of the competitive

i mportance of both the merging parties and their
the Commission interprets market shares in the lighikely market conditions, for instance, if the
mar ket is highly dynamic in character and if the m

Horizontal Merger Guidelinegparagraphs 14 and 15.

191 see opinions of stakeholders in paragrapt jbove.

192 Furthermore, the Commission has identified examples among its clearance decisions under the normal
procedure where the competitive assessment was short and standardised without requiring canfirmatio
from multiple sources of evidence. Those examples concerned in particular specific constellations of
vertical cases where the market structure gave strong indications of the absence of competition concerns,
in the absence of specific circumstandest instance, the transaction in case M.951Mylan/Upjohn
gave rise to some vertically affected markets, but the Commission was able to dismiss concerns about
customer foreclosure (i.ce. t hat upstreamted) val s 6
following a light assessment given that the purchasing share of the downstream company was negligible
(despite having large market shares in the downstream market). In case M.&@0l/ Innogy, the
Commission carried out a short assessment of scaeriical relationships where there was a natural
monopoly in the upstream market and the increment downstream was small (therefore, the concentration
added very little to a prexisting situation of vertical integration). In case M. 9901BKN Orlen/Grupa
Lotos, which gave rise to competition concerns on a number of horizontal and vertical markets, there
were nevertheless some technically affected vertic
and customer foreclosure concerns were ruledroatsuccinct manner.
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5.1.3.3. Reducing notification requirements

(182)The 2013 simplifie