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Executive summary

The Standing Forestry Working Group on public preawent of wood and wood-based
products has been launched in March 2009 with ithwet@ exchange experience between the
Member States, Commission services and stakeholaerachieve better compatibility
between different approaches applied in the Merfbates, and also support the EU FLEGT
Action Plart. As the EU does not have a uniform policy for peiprocurement of wood and
wood based products and existing Member Statesoapipes still vary, the need for better
harmonisation is increasing as more and more cesritnplement their own mechanisms.
Work was also intended to develop a better undsigtg of technical aspects of public
procurement schemes for wood and wood-based pwdudche EU Member States and to
provide input for the preparation of more detailgdidance for the application of the
principles of green public procurement to wood amad-based products.

The efforts of the working group contribute to thglementation of Key Action 17 of the
group representatives, Commission services’ stfivall as invited external experts. Thus,
this document reflects the opinion of its membbesed on their policies, experience and the
study of legal analysis.

Eight EU Member States (Austria, Belgium, DenmaBmland, France, Germany, the
Netherlands, UK) presently have operational cergmlernment public sector procurement
policies for wood and wood-based products (WWBP)lace, some of which are under
revision and which show similarities but also diffleces in their development and criteria
used. Luxembourg, ltaly, Portugal, Spain and Swealenconsidering or developing such
policies, partly to be addressed in broader greeaysement policies.

Driving forces for a public procurement policy omad are grounded in a public consensus
for necessary governmental action to combat defatiea and forest degradation, notably in

tropical countries e.g. by reducing illegal and ustainable production of wood and related
trade, while contributing to sustainable forest agement by using market rules. Also these
policies are tools to allow meeting the goals déilinational commitments and agreements,
like the Convention on Biological Diversity (CBDpé the UN Declaration on the Rights of

Indigenous People, and in fighting illegal logguhigectly.

Public procurement policies on legal and sustamatbod are dynamic. Strong debate is
taking place to explore the possibilities to makistainable procurement as effective as
possible by including social, environmental andrexoic criteria and improving efficiency.

Given that about 85 % of wood and wood-based prtsdoonsumed in the EU originate
domestically, to promote the better functioning arahsparency of the Internal Market for
wood, as well as to facilitate and render transpatiee participation of imported wood and
wood-based products in that market, the closercqopiation and comparability of such MS
schemes is seen as desirable and necessary.

In the continued absence of EU-level material-desustainability criteria for wood, some

EU MS, especially significant importers of wood amdod-based products, have developed
public procurement schemes for wood, and in sonsescéor wood-based products, which
seek to favour that wood which has its origin istainable forest management and/or legal
harvesting and trade. In almost all cases, ces@adial criteria are also included. These focus

! Forest Law Enforcement Governance & Trade, seardeat COM 2003/251 of 21/05/2003.
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mainly on the origin and production of the woocheatthan being concerned with its overall
life-cycle performance.

The harmonisation of criteria and requirements thasle progress (mainly in Denmark, the
Netherlands and the UK) and there is a common \leat public procurement should be
ambitious and therefore aim where appropriate éistanability. It is widely understood and
has been repeatedly affirmed by the EU that sustéendevelopment entails social and
environmental as well as economic considerationscoAdingly, public procurement in
pursuit of sustainable development goals shouldesddsocial and environmental as well as
economic considerations. These three componensugifinability - social, environmental
and economic - have to be understood as inheramtihgrated and all three components
incorporated into public procurement policies.

However, problems stem from a lack of clarity relyjag the requirements of EU law
governing public procurement that could not be Ike=sbto the full extent necessary, still
causing uncertainty regarding which criteria arenpssible, particularly with regard to
criteria relating to the social aspects of sustamdorest management and the maintenance
and enhancement of biodiversity. This issue needset addressed further on by an open
debate with the European Commission. The Workingpu@ris of the opinion that
“sustainably produced timber” can qualify as subpeatter and that criteria of all three pillars
of sustainable production, including criteria refjag use and tenure rights of the forest, are
appropriate in the technical specifications antiileraward stage of wood and wood products.
Such criteria are widely accepted as indissolulalst pf the sustainability concept of forest
management, the production process of wood.

Nevertheless, not each and every criterion of adyomcurement policy may comply with
the principles of non-discrimination, transpareacyl objectivity or will be considered as an
indispensable requirement for sustainable foreshagement. For these cases a fuller
explanation of how these principles are to be &ppin the context of wood procurement
criteria, consistent with the manner in which thpgaciples have been generally applied by
the European Court of Justice in the public procaet context.

Implementing public procurement remains challengifidpere is a need for increased
promotion, uptake and reporting across all levélhe public sector. At the same time, it has
to be ensured that timber procurement policy doess hecome a barrier to the use of
sustainably produced wood or the sustainable mamaige of woodlands, but as long as
unsustainable practices exist, consumers want e pgaarantees of sustainable wood. It is
important to retain the primacy of internationakefstry processes and commitments in
relation to sustainable forestry, such as the Fdfesope (MCPFE) criteria and indicators,
which form the basis for the definition of sustdileaforestry in many MS, as well as for
certification schemes.

Solutions in sustainable procurement have to baddahat are proportionate to risk. Risk-
based approaches are considered as a very praganatisensible way forward. It is also
important to retain market access, especially fooadvfrom non-certified small woodlands in
the EU, which is a particular issue in many MS.

Whilst FLEGT works at a different level from thdtaertification schemes which relate to the
forest management level, its content is in suppbrthe same objectives, the sustainable
management of forests. In the view of the Workimngup, FLEGT licences are stand-alone
schemes that, even if they include sustainabikfyeats, have to be differentiated from those
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means directly addressing sustainability such égfication. Even if FLEGT licences may be
treated equally, e.g. for a limited time frame ytlaee not the same and cannot yet be proof of
sustainability. The acknowledgement of the effedantries undertake when entering a VPA
could be made through accepting also FLEGT woqaaicurement e.g. through the option to
require legal, FLEGT and/or sustainable wood ircprement.

In implementation, regulatory burdens have to baimised and woodland management
should not be discouraged through additional coBterefore, it is important to maintain
market access through a workable alternative fdreviglence to certification.

Besides sustainability criteria, the provision efg) training and advice for wood producers
and procurers is definitely necessary for theirceasful participation in a procurement
policy. Assessments of procurement policies havenbpunctually carried out but lack
reliable and comparable data. More information ba impacts of policies including on
markets and the competitiveness of wood is needed.

On the basis of these conclusions, the Working @rproposes to consider the activities
listed below for follow up:

In the field of further policy development and gudancethe Working Group
recommends to theuropean Commission

1) to provide a further analysis of the possible Idgatework and guidance on how to
incorporate the principles of sustainable develapmeto clear public procurement
policies and guidelines for wood and wood-basedliyects from sustainably managed
forests. This could build on MS experiences throtiggir active participation and
consultation. The analysis could contribute to thealuation of the current EU
procurement legislation and policy, which is ongpin

2) to clarify its concerns about so-called socialesré in wood-procurement policies,
with an appropriate legal analysis pertaining tetawmability criteria, including
criteria relating to social aspects of sustainddsest management;

3) to elaborate, in close co-operation with the MenmBites, further guidance on the
various means of proof which may be used for thter@ concerning the legal and
sustainable production of wood and wood produci#h & preference for generic
specifications for certification schemes as wellfas alternative means of proof.
Practical examples should be indicated where plesdihile FLEGT licences will be
accepted as proof of legality, a common assessroénVoluntary Partnership
Agreements (VPASs), with the aim to develop a commpproach on whether and
how VPAs could be included in wood procurementels/dring means of proof going
beyond the verification of legality, should be uridken;

4) to strive for consistency in the use of definiticansd criteria and indicators in the
various policies in support of sustainable foresatnagement, including public
procurement, in combating illegal logging and agsrtowards good governance. In
this context, further clarify the usage of FLEGT€elnces in relation to criteria for
sustainably produced and legal wood.
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Encouragedember States and the European Commission:

5) to work towards the use of the same sustainalatitgria regardless of the end-use of
wood, including as biomass for energy. This me&as all forest-related policies in
the EU - such as Green Public Procurement (GPRg\WRable Energy (RES), FLEGT
- should base their sustainability on a commonbepted definition of and criteria for
sustainable forest management and also legalityinezgents. Criteria and indicators
for SFM as developed by the Forest Europe (MCPHiBrgss, the International
Tropical Timber Organisation (ITTO) and work done@®@BD could form the basis.

In the context of implementing, improving and extading wood-procurement policies
the Working Group:

invites theStanding Forestry Committee and the Member States

6) to continue the exchange of experiences and frelyuepdate between member
states, including their designated centres of digeerin order to reach better
comparability of wood procurement schemes andve gdvice to MS e.g. through an
SFC expert group. Further guidance e.g. input &metbping procurement policies in
other countries and procurement model texts co@delaborated through such a
process.

Proposes tdMember States:

7. to undertake promotional measures to encouragepitake of legally and sustainable
produced wood and the use of the identified goadttpres in its public (and hence
private) procurement, including the provision ofommation, training and support
material for procuring agents at regional and ldeadls.

Calls onMember States and the Commission:

8. to consider the support of extending sustainablelipiprocurement to other raw
materials and products other than wood and enceucamtracting authorities to
integrate life-cycle analysis in environmental iropassessments, while supporting
the development of workable assessment standatds.inClusion of sustainability
considerations related to processing, use and si$puf (wood-based) products in
procurement policies should be further exploredgists on the application of the life-
cycle approach could be initiated in order to depdilarmonised criteria;

9. to work together with relevant stakeholders @amg a common implementation
horizon for the application of EU PPP policy (indilng: GPP, social, innovative,
competitive and other criteria) for wood and woadbéd products to correlate with
this implementation horizon, since with the implenation of the lllegal Timber
Regulatiofi, due in early 2013, all wood and wood-based prsdtraded on the EU
market will be subject to its legality requiremenddter its achievement, a common
set of necessary, preferred and desirable procunteorgeria for wood and wood-
based products could be derived.

2 NB this is the ad interim informal name of regidat995/21010.
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To foster monitoring and coherence in wood procurernt, the Working Group
suggests tdMember States:

10. in order to improve information on the achievemeatsprocurement policies, to
initiate research and evaluation work which consideconomic, environmental and
social impacts and includes market analysis. Optifor the establishment of an
integrated procurement assessment system maydessiesl.

Recommendthe Standing Forestry Committee and the Member Stas:

11. to launch a pilot project initiative which will pvale an integrated and common
approach on the implementation of different cowstrivood procurement policies.

Finally, the Working Group invitethe Standing Forestry Committeeto adopt the content,
including conclusions and recommendations, of thgort and feed them into the ongoing
process of evaluation of EU procurement legislatind policy as well as to consider relevant
future steps to facilitate the procurement of dnataly produced wood and wood-based
products.

The European Commissionmay consider this report in its future elaboratiwnsustainable
(wood and wood-based product) procurement, e.getahe further development of GPP for
different product groups in line with the findings.
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1) Introduction

Each year the EU's public authorities spend theivatgnt of some 17% of its Gross
Domestic Product on the purchase of works and gaadsh as office equipment, buildings,
components and vehicles; as well as services, asclbuildings maintenance, transport
services, cleaning and catering. The potential wilip procurement has been increasingly
recognised as a tool for addressing growing comscabout the sustainability of consumer
goods and the impact of unsustainable provisiongtessively, over recent years there has
been growing political commitment at national, Etdlanternational levels:

The European Union has set legal bases for pubiicupement within the Union, namely
Directives 2004/17/EC and 2004/18/EC ("Procuremditectives”) which establish
conditions for economic operators to compete fdolipucontracts. They also allow public
authorities to get best value for money when progugoods, works or services. Directive
2004/18/EC (hereafter the Procurement Directive”) also “clarifies how the contracting
authorities may contribute to the protection of thevironment and the promotion of
sustainable developmént The European Court of Justice has further amtifhow
sustainability considerations can be taken intooant in designing public procurement
criteria in accordance with the Procurement Dixexdi

The "Handbook on Environmental Public Procurement (BgyiGreen)® offers a few
concrete examples of how the legal framework all@nsironmental considerations to be
inserted in the different phases of a public prement procedure.

On 16" July 2008, the Commission adopted the Communicatio Public Procurement for a
Better Environmefit The Communication provides for a process of ceragon with the
Member States, aimed at setting common criteriaugar in green public procurement (GPP)
for a series of identified priority sectors. Out thiese, four sectors (construction, paper,
furniture and energy) are relevant for wood and avbased products

The Europe 2020 strategy for smart, sustainable inadisive growtf considers public
procurement as one of the market-based instrumgas should be used to improve
framework conditions for business to innovate, amdsupport the shift towards a more
resource-efficient and low-carbon economy.

EU Member States (MS) are in support of the objestiof increasing the volume and the
quality of sustainable public procurement, anddbeaplimentary initiative to develop further
at EU level easily available tools to promote sasiiale procurement.

Many public-sector wood procurement policies (WP&® part of, or have evolved from,
more general green public procurement policiesiaii@tives. They are not isolated efforts
but part of broader strategies to promote susténpboduction and consumptioiheir
driving forces are grounded in a public consensursniecessary governmental action to
combat deforestation, notably in tropical countrizg. by reducing illegal and unsustainable
production of wood while contributing to sustair@librest management by using market

Directive 2004/18/EC of the European Parliaimeamd of the Council of 31 March 2004 on the cawation of
procedures for the award of public works contrgutdalic supply contracts and public service consrac
* Directive 2004/18/EC, Recitals 5 and 6.
s http://ec.europa.eu/environment/gpp/guideline_tem.h
® (COM(2008) 400
" However, some of the criteria subsequently de\aldmave been strongly criticised by environmen@0s.
8 See Communication from the Commission to the EemapCouncil of 3 March 2010 COM(2010) 2020 final
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rules. In addition, wood procurement is a promingral for supporting the EU FLEGT
Action Plan, which encourages EU Member States miplement policies that favour
sustainable and verified legal timber in their pn@nent contracts. Also, these policies are
tools to help meet the goals of international cotmmants and agreements, like the CBD and
the UN Declaration on the Rights of Indigenous Fesyjpas well as in fighting illegal logging
directly.

The use of sustainably produced wood and wood-baseducts, as a renewable natural
resource, can be promoted through public procurgmearing in mind that 85% of the wood
consumed in the EU stems from domestic forests.

A total of fourteen countries worldwide presenthBvh operational central government public
sector procurement policies for wood and wood-bapsstiucts (WPP) in place, with
particular emphasis in Europe. Here, already ekgit Member States (Austria, Belgium,
Denmark, Finland, France, Germany, The Netherlahkis,UK) have adopted such schemes,
some of which are under revision and which showilaiities but also differences in their
development and the criteria used. Luxembourgy,lt&®ortugal, Spain and Sweden are
considering or developing such policiegartly to be addressed in broader green procureme
policies.

While comparative data on government purchasingsaciproduct types is almost non-
existent, it is estimated that governments reptesgnto 20% of the market for forest
products.

During the 108 meeting of the SFC on®10ctober 2008, members of the Committee
expressed their interest in establishing an adStanding Forestry Committee (SFC) working
group (WG) on public procurement of wood and woadda products. The group consisted
of experts nominated by Member States and relestakeholder groups. The members” list is
provided in annex B (b).

The Working Group contributes to the implementatodriKey Action 17 of the EU Forest
Action Plart’ (FAP). Activity 17.2 of the work programme for itementation of the FAP
which calls for an exchange of experience betwberMember States, Commission services
and stakeholders on developing guidelines for apptin of the public procurement
directives to forest produdts

The exchange of views should serve to achieve rbetbenpatibility between different
approaches applied in the Member States, and apgms# the EU FLEGT Action Plan.
According to its terms of reference, the WG is atgended to develop a better understanding
of technical aspects of public procurement scheimreaood and wood-based products in the
EU Member States and to provide input for the praoan of more detailed guidance for the
application of the principles of green public preemment to wood and wood-based products.

This report is divided into 10 parts: introductioscope of work; framework for public
procurement of wood and wood-based products; “Iégaber” and its relationship with

® Countries outside the EU with timber procuremesticies include: Japan, Mexico, New Zealand, Norway
Switzerland

©CoM (2006) 302 final

1 The Working Group also at least partially addregssion 7 of the communicatidhfrom the Commission to

the Council and the European Parliament on innegatnd sustainable forest-based industries in the E

“The Commission and Member States will clarify #iplication of public procurement Directives foragoand

paper products through an exchange of ideas arefierges concerning national public procuremenéiai for

legal and sustainable timber.”
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sustainability in wood procurement policies; cigeand indicators for sustainable forest
management and sustainability criteria for publicocporement; criteria addressing

sustainability and their compliance with public gueement rules; means of proof; principle
of life-cycle analysis application; impact of publiprocurement on competitiveness;
conclusions and recommendations. Detailed infolmnadh existing procurement schemes, on
member-state experiences and stakeholders’ perggecs given in the two annexes A (a)

and A (c).

2) Scope of work

This report aims to provide guidance for incorpmgatsustainability goals of the EU and its
Member States in public wood procurement policvelsile complying with the EU’s basic
principles of procurement, i.e. non-discriminatiegrgnsparency and proportionality. It also
seeks, where appropriate, to overcome apparentmipabbilities with prevailing EU
legislation. As the EU does not have a uniform gofor public procurement of wood and
wood-based products and existing member statesoapbpes still vary, the need for better
harmonisation is increasing as more and more cesnimplement their own mechanisms.
The report will be presented to the Standing FoyeSommittee and, after approval, be
posted on the DG AGRI Forestry website, as weldasributed to relevant Commission
services for possible further consideration.

To this end, the WG met seven times (31st Marcth Bfay, 18th September, 4th December
2009, 12th March, 25th August, 12th November 2008) the basis of the terms of reference,
a draft work programme had been developed which adapted by the WG during its first
meeting. That included the following topics:

- criteria and conditions for "legal timber" suitalite use in tendering procedures;

- relationship between criteria and indicators fostainable forest management (such as:
MCPFE C&I, CBD, UNCED? Forest Principles, ITTO criteria) and sustainapitiriteria
that are suitable to be included in public procwretrof wood and wood related products;

- criteria addressing sustainability which comply hwitpublic procurement rules
(Sustainability PP Criteria);

- forms of proof of compliance with sustainabilityiteria and its application in tendering
procedures;

- impact of public procurement on the competitivenalserzood and wood-based products
versus other materials;

- options for the application of the principle o&litycle analysis;

- suggestions to work towards better compatibility rational schemes and common
frameworks.

The Working Group collected information on the abeowentioned topics through
presentations by MS and stakeholder group repratheed, Commission services’ staff as
well as invited external experts: MS interventigm®vided insight on existing national

12 United Nations Conference on Environment and Demelent

10
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procurement schemes for wood and wood-based pmdudath frequent updates on the
progress of ongoing revisions (Belgium, Denmarkyn@ay, The Netherlands, The UK).

Other MS reported on the status of developmenpetisic schemes for wood per se (Austria,
Finland, Luxembourg, Sweden) or wood in the contdxthe general national procurement
frameworks (Lithuania, Italy, Spain). External metations (study results) referred to social
criteria in public procurement, the applicationlitd-cycle analysis and procurement policies
to promote sustainable management in tropical feresncluding impacts on the

competitiveness of wood.

Due to the extended discussion on the "illegal &nriegulation** in the European Parliament
and the Council, which led to a compromise onlyJifly 2013* the intended in-depth
discussion on the legality aspect in public promeet had to be postponed. Additionally, as
no binding sustainability criteria for biomass farergy were proposed in the Commission’s
report to the European Parliament and the Coutinid,aspect and its implications for public
procurement of wood were not further discusseceeith

For each meeting, minutes have been agreed, whieh pasted, together with the
presentations and background material on the CIRSi® of the Working Group
(http://www.circa.europa.gu

3) Introduction to the EU Legal Framework for Sustanable Public Procurement

A) Public procurement in the EU

I. Main rules applicable to sustainable public proarement

The general EU legal framework for public procuremef goods and services is set by the
Directive 2004/18/E& (hereafter the Procurement Directive”), the rules of which aim at
opening up public contracts to competition in tmeetnal Market. The Directive also
“clarifies how the contracting authorities may adnite to the protection of the environment
and the promotion of sustainable development, whnsuring the possibility of obtaining the
best value for money for their contract” when pmirog goods, works or servicés Emphasis

is therefore on "how to buy"

'3 Draft regulation laying down the obligations ofepators who place timber and timber products omtheket
1% This was the basis of the final text of Regula®®%/2010 of 20/10/2010 (Official Journal L295, 112/10).

15 Directive 2004/18/EC of the European Parliamert ainthe Council of 31 March 2004 on the coordwabf procedures for the award
of public works contracts, public supply contreatsl public service contracts;

'® The Procurement Directive cites the implementatibthe Integration Principle as one of its objees:
Under Article 6 of the Treaty [establishing the &wean Community], environmental
protection requirements are to be integrated ihto definition and implementation of the
Community policies and activities referred to intiéle 3 of that Treaty, in particular with a
view to promoting sustainable developmenthis Directive therefore clarifies how the
contracting authorities may contribute to the puiten of the environment an the promotion
of sustainable development, whilst ensuring thesipdgy of obtaining the best value for
money for their contract.

Directive 2004/18/EC, Recital 5 (emphasis added).

See also Recital 6 to the Procurement Directiairgs that,

Nothing in this Directive should prevent the impimsi or enforcement of measures necessary to
protect public policy, public morality, public sety, health, human and animal life, or the
preservation of plant life, in particular with aew to sustainable development, provided that
these measures are in conformity with the Treaty.

Directive 2004/18/EC, Recital 6.

11
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Given the absence of clear and categoric guidelcmdracting authorities have been obliged
to determine on a case-by-case basis which subthiiywa@onsiderations are suitable to their
procurement, depending on the subject matter of domtract and of their objectives. When
determining which sustainability aspects are statédr their procurement, contracting public
authorities must take into account in particulag tbllowing rules and principles deriving

from the Treaties of the European Union, the Prem@nt Directive and European Court of
Justice case law interpreting the Procurement Bwea@and relevant Treaty provisions and
principles.

1 SUBJECT MATTER OF THE CONTRACT

The ‘subject matter’ of a contract is about whichduct, service or work is intended to be
procured. The process of determination will gengregsult in a basic description of the
product, service or work. In principle contractiagthorities are free to define the subject of
the contract in any way that meets their needs.thibd end, from the viewpoint of the
Working Group, sustainably produced woquhklifies as a legitimate definition of the subjec
matter. Public procurement legislation is not socimweoncerned withwhat contracting
authorities buy but mainly withow they buy it. For that reason, neither of the preowunt
directives restricts the subject matter of a canttes such. However, the provisions of the EU
Treaty on non-discrimination, the freedom to previskervices and the free movement of
goods all apply.

2 TECHNICAL SPECIFICATIONS
(@) Defining technical specifications

Technical specifications set out the parameters/itwdt will be delivered, including: (i) its
performance characteristics (e.g. species, quddityel etc. of wood); (i) but also the
production processes and methods (#.g.assurance that the rate of harvesting of woed d
not exceed levels that can be permanently sustaumsel of environment-friendly non-
chemical methods of pest control, the avoidanagsefof chemical pesticides, §te.

Technical specifications may be defined on thesbaiinational, European, and/or international
standards or their equivaletitsperformance-based or functional requirenf@npsoduction- and
process-related requirements; or by a combinatidchese methodd A requirement to hold a

7 Directive 2004/18/ECScope (Art. 7): Threshold amounts for public contractsThis Directive shall apply to public contracts... wlni
have a value exclusive of value added tax (VATnested to be equal to or greater than the followhrgsholds: (a) EUR 162 000 for
public supply and service contracts (b) EUR 249-80€br public supply and service contracts awardgdontracting authorities other
than those listed in Annex IV, ...

¢) EUR 6 242 000 for public works contracts.

According to Annex VI of the Procurement Direetivtechnical specification, in the case of public dypp service contracts, means a
specification in a document defining the requirdthracteristics of a product or a service, such amliy levels, environmental
performance levels, design for all requirementl(iding accessibility for disabled persons) andfoomity assessment, performance,
use of the product, safety or dimensions, includetguirements relevant to the product as regarasrtame under which the product is
sold, terminology, symbols, testing and test methpdckaging, marking and labelling, user instrans, production processes and
methods and conformity assessment procedures

19" \Which involves a detailed description of the eleéeristics of the product to be procured

20 By specifying the end-result, but not how to achi;

2 Article 23 of the Procurement Directive;

12
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specific environmental or a social label or cerdife cannot be considered as compliant within the
meaning of the Procurement Directive. Howeves fiossible to request that the product, service,
or works meet the underlying criteria of a spedifibel or certificate and accept that label or
certificate as non-exclusive proof of compliancthwhe requirements.

In addition, it should be mentioned that some negments regarding labour and social rights
(e.g. requirements regarding the maximum workingreominimum pay, the recruitment of
unemployed persons, etc.) may not qualify eitherteahnical specifications within the
meaning of the Procurement Directive, but may Iotuted, under certain conditidAsin the
contract performance clauses of the contract. At gfaa legality definition however, such
criteria could qualify to be applied in the sectamexclusion criteria.

(a) legal conditions for the suitability of sustaimbility issues in the technical
specifications of a public tender

According to the Procurement Directive, all techhispecifications (including those regarding
sustainability issues):

- must be linked to the subject matter of the contraic

- must not reduce competitior?> must betransparent,®* must not discriminate against
possible contractors from outside the member sthtae contracting authority” and of
course comply with all relevant Community law

(b) use of the underlying specifications of labelsa certificates

Contracting authorities that want to buy sustaieadsbducts (e.g. of wood) are not allowed to
require a specific certification scheme or laba¢cduse this would limit the access to the
contract of products which are not so certified it similar sustainability consideratidfis.

In addition, most of the time contracting authestiwill not be allowed to include in the
technical specifications of their tender all theegfications of a certification scheme or
labef’, because some of the specifications of such watiins schemes or labels may not be
linked with the subject matter of the procuremennitract.

Contracting authorities may use in the technicacgmations of their tenders only those
specifications of a label or certificate which apgpropriate to define the characteristics of the
supplies or services that are the object of thdraoh(i.e. this means in particular, to be
linked to the subject matter of the contract) amavpled other additional conditions are also

22 Please see below the subsection on the “conteafdirmance clauses”.
23 Article 23(2) of Directive 2004/18/EC.
24 Article 23(1) of Directive 2004/18/EC.
%5 Article 23 (3) of Directive 2004/18/EC.

6 According to article 23(8) of the Procurement Diiee: “Unless justified by the subject-matter of the caettrtechnical specifications
shall not refer to a specific make or source, quaaticular process, or to trade marks, patentselypr a specific origin or production
with the effect of favouring or eliminating certaindertakings or certain products. Such refererftal 9e permitted on an exceptional
basis, where a sufficiently precise and intelligillescription of the subject-matter of the contfaatsuant to paragraphs 3 and 4 is not
possible; such reference shall be accompanied dyvtbrds "or equivalefit’

Because, some of the specifications of such watibns schemes may not be linked with the subijetter of the contract.
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fulfilled (Please refer to Recital 19 and Art. 286the Procurement Directive regarding eco-
labels®)

For some more details and limited examples abaue of labels, please also refer to the
section on eco-labels of the Commission servicestohent "Buying Green — Handbook on

Green Public Procurementit{p://ec.europa.eu/environment/gpp/quideline_em).ht

(c) proof of compliance with the technical specificatins

If a contracting authority intends to purchase @unsible goods, it can define in the technical
specifications of the tender the relevant sustalityaleriteria, which must comply with the
conditions mentioned in paragraph (b) above. Cotitrg authorities may stipulate which
labels or certificates are deemed to fulfil thesgega, but they must alwayalso allow for
other means of proof. Therefore, bidders will havehoice to prove compliance with these
standards by using appropriate labels or certdatr by other means.

3. SELECTION CRITERIA

In certain cases, contracting authorities may atidress sustainability issues in the selection
criteria (in particular in the technical capacitsiteria and the_exclusion criteAd. The
purpose of the selection phase is to identify thteselerers who are considered by the
contracting authority to be capable of executimgivan contract.

(a) technical capacity criteria

The Procurement Directive contains an exhaustis’ [of selection criteria which can be
prescribed by the contracting authority with a vi@achecking the technical capacity of the
tenderers to execute the tendered contract.

In contracts where environmental technical compmtes relevantcontracting authorities

may include in the technical capacity criteria sfi@eequirements regarding for example,
competence in minimising disruption of natural iatsi, in minimising waste creation, in
avoiding spillage of polluting products etc.

(b) exclusion criteria

According to the Procurement Directive, candidat&s be excluded for specific failings. In
particular, the provisions of Article 45(2) (c),)(dnd (e¥* of the Procurement Directive can

28 . " . o . .
Where contracting authorities lay down environméntearacteristics in terms of performance or funogl requirements as

referred to in paragraph 3(b) they may use the ithdlespecifications, or, if necessary, parts théres defined by European or (multi-)
national eco-labels, or by and any other eco-labebvided that:

- those specifications are appropriate to defime tharacteristics of the supplies or services #ratthe object of the contract

- the requirements for the label are drawn up loa Ibasis of scientific information,

- the eco-labels are adopted using a procedurghith all stakeholders, such as government bodmssumers, manufacturers,
distributors and environmental organisations camtjgégpate, and

- they are accessible to all interested parties.

Contracting authorities may indicate that the puots and services bearing the eco-label are presutnecomply with the
technical specifications laid down in the contrdcicuments; they must accept any other appropriaens of proof, such as a technical
dossier of the manufacturer or a test report fromeeognised body.”

Please refer to article 45(2) of the ProcureniBrective;
Please refer to article 48 of the Procuremergdiive;
"Any economic operator may be excluded from pagt@yp in a contract where that economic operator:......

30
31
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be used to exclude candidates who have not compligh social or environmental
legislation. Therefore, such legal criteria maybktter as part of the selection criteria than as
part of technical specifications.

4. AWARD CRITERIA
(a) inclusion of sustainability considerations in ward criteria
The Procurement Directive explicitly allows socald environmental considerations to be
included in the award critefa This interpretation of the legislation builds @ourt of
Justice case law (Case C-513/99 (Concordia BusMoreover, subsequent cases, in
particular Case C-448/01 (EVN Wienstréfh)urther clarify how sustainability criteria can

be included in award criteridhe award criteria must:

(1) be linked to the subject-matter of the contract

Example: in the context of a contract for the dymb tropical wood (which is the
subject matter of the contract), an award critefi@sed on how much money the
contractor would transfer to the local communitytside the contract, might not be
legally permissible as it might not be sufficientigked to the subject matter of the
contract®.

\1%4

(i) not confer unrestricted freedom of choice ba tontracting authority

This means that award criteria must be specific abgctively quantifiable. This
would not be the case if the contracting authosigye to set criteria against which the
information provided by the tenderers could noualty be verified.

(i)  be expressly mentioned in the contract noioel tender documenisnd

(iv)  comply with all applicable EU law, includindné¢ fundamental principles of EU law
(non-discrimination, transparency, etc.).

(b) exclusion of “abnormally low tenders”

(c) has been convicted by a judgment which hasotive of res judicata in accordance with the legadvisions of the country of
any offence concerning his professional conduct;

(d) has been guilty of grave professional miscaehguoven by any means which the contracting autiesrcan demonstrate;

(e) has not fulfilled obligations relating to tppayment of social security contributions in accorda with the legal provisions of
the country in which he is established or with thothe country of the contracting authority

32
33

Recital 46 and article 53 of the Procurenizingctive;

This case law relates to environmental constiters, but must be extendetltatis mutandiso social considerations,
given that EU procurement rules and principlestheesame, irrespective of the nature of the considas to be included in
public procurement
3 Case C-448/01, EVN AG v Austria [2003] ECR 1-14527

% However, in some cases such requirements mightsiied, for example if the failure to addresslsumeeds
would risk negatively affecting the future supphtloe type of tropical timber in question.
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According to the Procurement Directive, contractiagthorities may reject a tender as
“abnormally low”. This means that the tender prigeonsidered to be in some way aberrant
and not to reflect the full cost that the tendensd include.

According to the Procurement Directive, if, for em contract, tender prices appear to be
abnormally low in relation to the goods, works ervices, the contracting authorighall,
before it may reject those tendersrequest in writing details of the constituentnedsts of
the tender which it considers relevant, includingoimation about compliance with
environmental legislation, employment protectiord amorking conditions in force at the
place where the work or supply is delivered or sbevice performed. If it appears that the
tenderer breached the applicable environmentaloansidcial standards, the contracting
authority may exclude the tender in question.

5. EXECUTION OF THE CONTRACT

From the outset, it must be mentioned that a pyisbcurement contract must, in any event, be
executed in compliance with all mandatory rulescivhare applicable, including those in the
environmental and social fields. If, in additiohgtcontracting authority wishes a contractor to
achieve additional sustainability objectitesvhich are not legally obliged, it can do so bings
contract performance clauses.

Contract performance clauses set out how the adnsihould be performed. They are
obligations which must be accepted by the tendmrdrwhich relate to the performance of the
contract. Whether or not certain contract perforogaclauses can be effectively monitored
for compliance during the contract performance &hdoe considered prior to including a
requirement as a contract performance clause.

Sustainability considerations may be included i& ¢bontract performance clauses, provided
they:

(1) are linked to the performance of the contract

E.Q.

- the obligation to comply with the substancehs provisions of the International
Labour Organization (ILO) core conventions duringe texecution of thg
contract;

A\1”4

- the obligation to ensure a minimum level of pay the workers executing the
contract or to recruit unemployed people for thecexion of the contract.
(However, such requirements would not be linkedh® performance of the
contract if they would also concern the contrastgpersonnel who do not
participate in the execution of the contract).

(i) are clearly defined and published in the contratice and

(i)  comply with Community law (amongst which the geheranciples of the EC

Treaties).

%6 l.e. objectives that go further than those sethieyapplicable mandatory legislation and thatndorelate to the technical specifications,
the selection or the award criteria
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However, the Working Group feels that further ¢lars needed in order to rightly determine
what could and could not be included in the techngpecifications, selection and award
criteria and contract execution clauses. Overatitraightforward and applicable approach is
needed to avoid unnecessary bureaucratic burdens.

[I. Further policy documents addressing sustainabity aspects in public procurement

The current part of the Group report is only a difiggl and limited summary of the legal EU
public procurement framework relevant for publioders addressing sustainability issues.
Some guidance (including a number of ad hoc pralcéxamples) on how to take into
account green and social considerations in pulbbcygement may be found in the following
Commission documents: the Commission services dentsnl. "Buying Green — Handbook
on Green Public Procurementitip://ec.europa.eu/environment/gpp/quideline_em).laind 2.
“Buying social — A Guide to Taking Account of SoCiahsiderations in Public Procuremént
(reference to be included after publicatjoand the Commission’s Communication COM
(2008) 400/2 "Public procurement for a better emvinent”
(http://ec.europa.eu/environment/gpp/pdf/com_2008.p)). However, it has to be stated
that these offer only limited guidance, given orncase-by-case basis and cannot offer
categoric solutions in all cases.

1). Green Considerations in Public Procurement (“GPP")

The terms "green" and "sustainable" public proceneimare often used interchangeably,
though, in the context of the generally recognitde@e pillars of sustainable development
(economic, environmental and social), they shoutibe. Rather, the environmental factors
indicated by “green” should be considered as onkarpiof sustainability, whereas
“sustainable” public procurement integrates criterelating to all three pillars. The EU
explicitly recognises the difference: "Sustainaiélic Procurement” means that contracting
authorities take into account all three pillarso$tainable development” while "Green Public
Procurement” means that only environmental elemargstaken into account, both terms
relating to procuring goods, services or worksllastages of the project and within the entire
life-cycle of procured goods.

The main EU policy documents on how to take intooaimt green considerations in public
procurement are:

(@) the 2004Handbook on Environmental Public Procurement (Buying Green)® which
provides a few concrete examples of how environaleocbnsiderations could be
inserted in the different phases of a public prement procedure, such as: the
technical specifications, the selection criteriae taward criteria and contract
performance clause®.

37

. http://ec.europa.eu/environment/gpp/guidelinehtem.

no guidance is provided on how criteria relatioghe social pillar of sustainable developmerdusth
be treated under EU law.
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(b) the Commission’s CommunicatioRublic Procurement for a Better Environment™

(the “GPP Communication”) issued in July 20Q8vhich promotes the uptake of GPP
encouraging contracting authorities to take intcoant the total life-cycle costs of the
products or servicé$

In the context of the GPP Communication, so fahteign "priority" sectors have been
identified for which GPP criteria have had to bevaleped®, chosen on the basis of the
importance of the sector as regards its potentialefivironmental improvements. Member
States were invited to endorse the common critartheir national action plans and in their
national guidance on Green Public Procurement.

Regarding the product groups which include wood, EAl Member States and their
contracting authorities are recommended to stipufaat all wood and wood-based products
be sourced from legally harvested forests as ammimi technical specification for supply
contracts and as contract performance clausesddt wontracts. In order to gradually move
towards both legal and sustainable wood, compliamitie sustainability criteria which are
linked to the subject matter of the contract isqmsed as an award criterion.

On the basis of the Communicationtomlkit ** has been designed for purchasing officers,
which includes concrete examples of how environadecdnsiderations can be included in
tendering procedures. The measures in the toa@kitain optional as guidance on how MS
should use green criteria, but they are not obligedb so.

2). Social Considerations in Public Procurement

In 2001, the Commission issued a Communication ociak considerations in public
procuremerit, **. However, it has to be stated that this documemapily addressed social
policy considerations in public procurement, andsloot fit with the sustainability criteria in
guestion in the context of wood and wood-basedymtsd

In 2010, the handbookBuying social — A Guide to Taking Account of So€iahsiderations

in Public Procuremerif® has been prepared on the basis of the currentcppticurement
Directive$® *’. The objectives of this guide are twofold: (a)ré&ise contracting authorities'
awareness about the potential benefits of socrabponsible public procurement and (b) to
explain in a practical way the possibilities offérey the existing EU legal framework for
public authorities to take into account social edesations in their public procurement..

% http://eur-lex.europa.eu/LexUriServ/LexUriServ2da=CELEX:52008DC0400:EN:NOT
40 However, no explanation is given how life cycés@ssment can be applied to production procesdes an

methods usable to define sustainable timber angketiproducts.

The sectors are the following: Constructionpdr@nd catering services, Transport and trangmovtices, Energy (including
electricity, heating and cooling coming from renéleaenergy sources), Office machinery and computelothing, uniforms
and other textiles, Paper and printing servicesyikure, Cleaning products and services and Equipmsed in the health sector.
However, due to issues in the development proegggpment used in the health sector has later en teplaced by gardening
products and services.
http://ec.europa.eu/environment/gpp/toolkit_em.ht
4 COM 2001(566): http://eur-lex.europa.eu/LexUri8eexUriServ.do?uri=COM:2001:0566:FIN:EN:PDF
a4 Case law (ECJ irConcordia Busand EVN-Wienstrom)has further clarified provisions of this

Communication

(reference to be included after publicatjon

a6 Directive 2004/18/EC and Directive 2004/17/EC

4 This handbook is an indicative document of the Commission services and cannot be considered binding to this
institution in any way. It should also be noted that the handbook is subject to the evolution of Commission practice
and case-law of the European Court of Justice”

41

42

45
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In this context, socially responsible public prauent (SRPP) refers to procurement
operations that take into account inter alia onmore of the following social considerations:
the promotion of employment opportunities; the potion of decent work; the promotion of

compliance with social and labour rights; and docielusion while observing the principles

of the EC Treaties and the Procurement Directi®&PP may be an important tool both for
the advancement of sustainable development anthéoachievement of EU (and MS) social
objectives. It refers to a number of social consitiens which may be integrated by
contracting authorities art the appropriate stégbeprocurement process.

However, the drafGuide to Taking Social Considerations in Public mementdoes not
accurately or adequately address how to take sooraiderations into account in the context
of integrated sustainability criteria, i.e. soat@ncerns that relate directly to the sustainable
management of forests or other natural resourcethd context of defining wood that has
been harvested from sustainably managed forestssdbial aspects of sustainable forest
management can be understood as the part of tdegron process for sustainable wood.

Conclusion:

Overall, the procurement directives as well as oHEi¢ procurement policy documents allow
for the inclusion of all sustainability aspects qeemic, environmental and social
considerations) in tendering procedures, so far dvaw without acknowledging the
appropriateness of an integrated sustainabilityaaah in public procurement. Procurement
schemes for wood and wood-based products alregaiedpn member states follow such an
integrated approach by either explicitly or imgligiincorporating aspects of all three pillars
of sustainability in support of sustainable forestnagement. Chapters 5 and 6 provide
arguments for the compliance of such an approatihtive EU procurement rules.

B)._Means of addressing illegal logging and relatettade at EU level

1. FLEGT Voluntary Partnership Agreements and FLEGT-licensed products from
partner countries:

Responding to public concerns about illegal loggangd trade, in 2003, the European
Commission adopted a European Union (EAdlion Plan for Forest Law Enforcement
Governance and Trade (FLEGT) The key regions and countries targeted, whiclettoey
contain nearly 60% of the world’s forests and syppllarge proportion of internationally
traded wood and wood-based products, are: CenfradafA Russia; Tropical South America
and Southeast Asia. The FLEGT Action Plan was estbrby the Council through
Conclusiong® published in November 2003.

As the core of the Plan, the FLEGT Partnership Agrents (VPAS) aim to contribute to
wood-producing countries' commitments to promotestaoable forest management by
supporting improved forest law enforcement and guosmece. Since in many countries forest
legislation is based on the premise of sustainfdvkst management, better law enforcement
will in general lead to more sustainable forest aggament. In partner countries where this is
not the case, the EU should encourage a reviewheflegal framework. Better forest
governance is therefore an important step on ttietpasustainable development.

“8 COM (2003) 251 final
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The Action Plan thus focuses on governance ref@nascapacity building, but also ensures
by means of a licensing scheme that wood and wasédproducts exported to the EU from
partner countries come only from legal sources. Twmaincil adopted @&equlation in
December 2008, allowing for the control of the entry of timbey the EU from countries
entering into bilateral FLEGWVoluntary Partnership Agreements (VPA) with the EU. It
also includes ideas for action in areas such asigoplocurement and the private sector to
promote SFM.

According to the EU FLEGT Briefing Note 2 (2007)dafollowing the precedent set up by
the VPA agreements already concluded (see belogiitions of legally-produced wood
should incorporate laws that address the threarpilbf sustainability, i.e., those aimed at
economic, environmental and social objectivexredible definition is likely to include the
following elements:

- logging only where there are legal harvest righysthe holder of those rights;

- complying with environmental and social safegsarduiding logging and forest
management planning, including on harvest concedsieels, and with environmental and
labour legislation;

- payment of stumpage royalties and other diraetigvant fees;

- respect for other parties’ legal tenure rightt thay be affected by wood harvest rights;

- compliance with requirements for trade and exgprocedures.

Therefore, this general legality definition is cmtent with the one applied in the
procurement policies of UK, DK, NL and BE. Howevdr,has to be underlined that the
individual definition of legality will differ fromone VPA partner country to another.

Three countries (Ghana, Republic of Congo and Caomgrhave already concluded and
signed VPAs. Negotiations are currently being cateldl with other countries, namely:
Indonesia, Gabon, DRC, Malaysia, the Central Afriepublic and Liberfd Many other
countries in Asia and Latin America are also exgres interest to advance towards
negotiations.

The impact of VPAs is broader than on exports éoEk) market, since the designed legality-
assurance systems (LAS) usually cover signatorytcgs entire wood production, whether
for the domestic market or other export destination

How does FLEGT VPA work — the example of Ghana

What the EU does:

e adopts and enforces legislation to exclude unliegns.e. illegal) forest products from the EU
single market (follow up from Regulation 217/200%1d.024/2008);

e provides an incentive for licensed products throupke recently adopted “lllegal Timbg
Regulation” as well as awareness raising and ppipticurement policies;

e promotes trade in legal products through suppothé&private sector and business-to-business
links;

e provides development assistance to build capacitiismplement reforms. In the case of thna,
through a multi-donor sector budget support mecmni~ the Natural Resources and
Environmental Governance (NREG) Programme. The®fe, UK, F, The Netherlands and The
World Bank provide about 20 million € annually.

N4
=

What Ghana does:

49 COUNCIL REGULATION (EC) 2173/2005 of 20 Decemb@03 on the establishment of a FLEGT licensing sehfamimports into the
European Community
% List of countries as of December 2010
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=)

e defines its forest governance reform process (tiiv@umulti-stakeholder process) that builds o
existing institutions and policy;

e defines what it means by ‘legality’ in an objectiveerifiable manner, relying on existing laws.
The definition addresses the three pillars of $sughality (economic, environmental and social);

e identifies concerns with current legislation (eegmmunity responsibilities and rights) and the
changes required (both fast-track changes and tegséring considerable political reflection and
public consultation);

e designs and implements a legality assurance sy&t&8) to monitor, control and verify the
sources of all wood and wood-based products. Haisides a chain-of-custody system that
permits reconciliation of data. The LAS will proei@vidence of wood that is compliant with th
legality definition;

e appoints an independent auditor to audit the system

e commits to transparency and information exchangauding making public information about:
harvesting schedules; timber rights fees; hanedatad payments; social responsibility
agreements;

e reviews options for re-structuring its industrystialled capacity is far in excess of the capadity|o
the forests to supply) and implements policiestfocus the sector;

e takes steps to deal with illegal practices by ttiermal forest-based industry sector (“chainsaw
loggers”) in the domestic market.

D

A Joint Implementation Committee (JIC - EU+Ghand) monitor progress.

The first FLEGT licences may be available in 20Ifie FLEGT licensing schemes go well
beyond bringing assurance to EU consumers and wimgstandards in wood harvested for
the EU market as they introduce fundamental changthe management and regulatory
systems, introduce greater transparency and acalityt and in some contexts add to the
legal frameworks themselves. The FLEGT licence m&®e will improve governance and

institutional capacities of government, operatorsl &ivil society alike. FLEGT partner

countries are very interested in having recognibbitheir efforts towards sustainable forest
management at the country level and not only réldate basic compliance with legality

limited to harvesting rights.

The FLEGT Action Plan encourages EU Member Staiesnplement policies that favour
sustainable and verified legal timber in their pr@nent contracts. This could be done e.g.
through accepting FLEGT licences as means of pfooflegality or even sustainability.
FLEGT licences are already referred to in the UK aiill be accepted equally until 2015, in
the DK, NL, and French WPPs they are accepted asf mf legality. Generally the WG
shares the view that FLEGT licences are stand-alooks and so have to be differentiated
from those means directly addressing sustainalslitgh as certification, even if they may
include common aspects. While it is important thregmber states ensure that their public
procurement policies support incentives for FLEQTD are easily correlated with VPA
requirements, this does not mean that they carlsotuse their public procurement policies
to push for additional sustainability requirementgyond those incorporated in FLEGT
VPAs. This could open an option to accept also FLE@od in procurement besides legal
and/or sustainable wood. . In this context, it dlas to be noted that VPAs will be different
from country to country and therefore will need rthmh assessment before accepting
specific licences as means of proof for sustaingbbduced wood. In addition, it has to be
ensured that such attempts do not undermine effwatte by certification schemes.

For further information on FLEGT and public procment policies please refer to the
following website:

http://mww.proforest.net/objects/publications/flegt_vpa briefing_note.pdf
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2. Regulation laying down the obligations of operatrs who place timber and timber
products on the market ("lllegal Timber Regulation")*

Progress in combating illegal logging and relateatlé at the multilateral level has been
relatively slow, and so the EU and the United Stateve taken their own regulatory measures
to address the problem. Since not all wood-supglgiountries will find it feasible to sign a
VPA, the risk of circumvention remains. In thisntext, VPA partner countries seek
assurance of fair competition for their wooden picid., Hence, the Commission, in October
2008, proposed the (then) "Due Diligence Reguldtiamich was pointedly discussed in the
European Parliament and the Council. A politicampoomise text was agreed before its
second EP reading and this was positively votethbyParliament on 15th July 2010, and the
Council on 11th October 2010. The legislative psglowvas based on the due-diligence
principle, requiring operators to apply a systen'd(ge-diligence’ system) that minimises the
risk of placing illegally harvested wood and woaaked products on the EU market. Such a
system should include measures and proceduresatdesnperators to track their wood and
wood-based products; access information concercamgpliance with applicable legislation;
and manage the related risk of illegality. Duegdiice systems aim to deter operators from
supplying wood and wood-based products, withousarable assurance regarding their
legalityss, and they place the burden of proof on the operfothe first-time placing of
wood on the EU market. Placing for the first timeludes both imports and wood produced
within the EU which is put on the market the fiiste.

The regulation was published”lBIovembe?z, coming into force ® December 2010 and will

be applicable for operators frorff 81arch 2013. Following the prolonged discussionghia

EP and Council, the regulation now supplements agidforces the due diligence
requirements with a ban on illegal wood, enforceadgainst operators who place wood on
the EU market for the first time. There are alsaictof-custody provisions for the due-
diligence aspect, applicable to operators in thekatachain, however limited to the
identification of the supplier and buyer (one sigp and down the supply chain). The
definition of legality formulated in the regulatitvas also been a point of extended discussion
in the Parliament and the Council and is of majomportance in relation to public
procurement.

The regulation now adopted stipulates that thediligence system must deliver information
on compliance with requirements of the ‘applicaldgislation’. "Applicable legislation”
means the legislation in force in the country ofvieat of the wood, covering the following
matters (as quoted):

- rights to harvest timber within legalgazetted boundaries;

- payments for harvest rights and timber includingies related to timber harvesting;

- timber harvesting, including environmental ance&t legislation including forest
management and biodiversity conservation, wheextlyr related to timber harvesting;

- third parties' legal rights concerning use amaite that is affected by timber harvesting;

- trade and customs legislation, in so far as tinest sector is concerned.

51 COM(2008) 644/3
%2 http://eur-lex.europa.eu/JOHtmMI.do?uri=0J%3AL %3AQ%3A295%3ASOM%3AEN%3AHTML
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So far this definition is within the scope of tleghl requirements of the FLEGT VPAs. as
well as the legality definition applied in the wopcurement policies of BE, DK, NL, and
The UK.

It is important to note that the final text als@yides for the prohibition of placing illegally
harvested wood on the EU market. This stipulatgaliy as a general requirement. Also, the
regulation provides for the concept of negligibiskrin the context of the due diligence
system.

These developments raise questions as to how ppbiicurement policies will ensure
compliance with the “illegal timber regulation” part their contractual provisions. From the
viewpoint of the WG national procurement policy slilbconsequently only refer to the fact
that any tender concerning wood and wood-baseduptedhall comply with the provisions
of the Regulation.

4. The concept of legal wood and its relation witBustainability in wood procurement
policies

All EU Member States’ public procurement policietated to wood refer to the concepts of
‘legality’ and ‘sustainability’, but the approachwerifying evidence varies.

Denmark, The Netherlands, The UK and Belgium defewality and all refer to the same
requirements which have to be met:

+ the forest owner or manager holds legal use rightise forest.

« there is compliance by both the forest managemegangsation and any contractors with
local and national legal requirements includingstheelevant to:

+ forest management;
« environment;
+ labour and welfare;
+ health and safety;
« other parties' tenure and use rights;
- all relevant royalties and taxes are paid,;
+ there is compliance with the requirements of CITES.

This definition is largely consistent with the onged in the context of FLEGT licences as
well as in the "illegal timber regulation”.

The above four member states have developed regemts which also define sustainability
based on internationally agreed critetia for sustainable forest management. The
sustainability definitions all require that managarnof the forest must ensure that the forest
productivity, protective function, ecosystem healttd vitality, biological diversity and extent
of the forest resource be maintained. In additibe,member states also include social aspects
such as requiring that legal, customary and trawhti tenure and use rights related to the
forest are respected, and also that basic labghtsriand health and safety of forest workers
be safeguarded.

%3 The Pan-European Operational Level Guidelines fmt&nable Forest Management, as endorsed by #her.iMinisterial Conference
on the Protection of Forests in Europe (2to 4J888), the UNCED Forest Principles (Rio de Janeimme 1992) and the ITTO
criteria and guidelines for sustainable forest ngenzent.
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The sustainability requirements allow for a caseedise assessment of evidence. In the odd
cases where evidence of sustainability criteriamdp@net cannot be provided and where it can
be verified that there is no sustainable altereatevidence of legality only will be required
and accepted.

The assessment of forest certification schemesuppted by requirements as to: the

standard-setting process; the certification; adtagdn and the chain of custody. The member
states with a set of criteria assessed the foegsification schemes against those criteria and
now in all cases have found that FSC (Forest Stéstdp Council) and PEFC (Programme

for the Endorsement of Forest Certification) méeirtsustainability requirements. Using this

approach, the policies are thus largely delivenegractice by the schemes.

The EC’s GPP training tool kit and some memberestgirocurement policies, such as the
German and French ones (and the vast majority iwhfgrsector policies), do not define
legality and sustainability directly, but refer ®vidence such as that from the forest
certification schemes FSC and PEFC or their egenta] when seeking to ensure legality
and/or sustainability. Other member states, sudhrdand and Austria, have implemented or
are in the process of implementing their policiesvaood by referring to specific product
groups, as recommended in the GPP training tosl &itd thereby also taking the same
approach of referring to evidence rather than ditegality and sustainability via criteria.

What applies to all the member states’ public prement policies on wood is that they have
been developed with a forest management unit (FMBI approach of verification in mind
and with a two-step approach, whereby ensuringlitggés a step towards ensuring
sustainability. Legality is, in a procurement pwglicontext, often seen as a minimum
requirement at least initially and then with a prehce for sustainability requirements to be
met. However, the relation between legality andanability has been shown to be more
complex then often assumed. (See annex A (d)).

The forest management unit based requirementsindgfsustainability results in a heavy
reliance on the forest certification schemes. Ratedification’s use is so far limited in the
tropics and other developing countries and is oftgly dependent on the lead from big
international companies.. Furthermore, certifioatio the tropics currently seems to be
stalling and a sole reliance on the forest cedtfan schemes therefore potentially presents
some shortcomings in delivering the ultimate aim pobcurement policies which is to
promote sustainable forest managenesmtecially in the tropics

The approach where sustainability is clearly defineables assessment of sustainability on a
case-by-case basis and makes it possible to wark producer countries especially in the
tropics to move towards sustainable forest manageme

It is important to note that there is no clear lbeween ‘legality’ and ‘sustainability’. Where
legality is defined as ensuring compliance wittevaht legislation (as in the context of the
“llegal Timber Regulation”), and where legislati@overs all three pillars of sustainability
and is rigorously enforced, legality can delivestsinability. In particular, the provisions of
Article 45(2) (c), (d) and (&) of the Procurement Directive can be used to exchahdidates
who have not complied with social or environmerggislation.

** It has to be noted, that the German procuremémwarse does not allow for that

%5 "Any economic operator may be excluded from pagt@yp in a contract where that economic operator:......

(c) has been convicted by a judgment which hasotiee of res judicata in accordance with the legedvisions of the country of
any offence concerning his professional conduct;

(d) has been guilty of grave professional miscahguoven by any means which the contracting altiesrcan demonstrate;

(e) has not fulfilled obligations relating to tppayment of social security contributions in accorda with the legal provisions of
the country in which he is established or with thosthe country of the contracting authoyity
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In this context it can be argued that FLEGT VPA eagnents share the objective of
sustainable forest management, but adopt a complétéerent approach to tackling the
challenges of better forest stewardship. The pulaciof FLEGT is to establish the
institutional capacities for good forest governatbat include ensuring that social, economic
and environmental legal requirements related testomanagement be met). FLEGT works at
a different level to certification schemes. FLEGDrits at a national level and addresses
concerns of bad governance (leading to illegalitut also to unsustainability) across all
sources of wood. FLEGT establishes the means thrconompliance with all relevant legal
requirements and establishes national stakeholdsrepses to clarify and improve legal
frameworks and governance systems. Certificatidremes and FLEGT VPAs share the
broad objectives of establishing clear norms ambsrtiing stakeholder processes to establish
long-term involvement in forest management, butkwor fundamentally different ways:
certification schemes work with individual units @drest and with operators to provide
leadership by example, while FLEGT works to raisandards and capacities across all forest
areas and with all forest users. Both confirm, tigio third-party verification that the
objectives and expectations are met.

Legality will, with the new EU “lllegal Timber Redation”, be a minimum requirement
across the EU Member States by early 2013 for Etketaccess, so MS must implement it
to ensure the legality of all timber being placed the internal market for the first time.
Additional requirements, like e.g. sustainability a best practice via the Green Public
Procurement process, remain voluntary. Instructemms guidance on implementation should
also be based on experience gained from MembezsStat

Consistent and harmonised requirements for legaliy sustainability with clearly defined
criteria should be provided. In this respect, ttatsig discussion on implementation rules
and delegated acts to specify the provisions of iffeggal Timber Regulation” could be used
as regards legality. Further elaboration on a commefinition of sustainability for the
purpose of wood procurement policies could be baseithe Pan-European Operational Level
Guidelines for Sustainable Forest Management, aread by the Lisbon Ministerial
Conference on the Protection of Forests in Eur@pe 4th June 1998) and signed by all EU
Member States, the UNCED Forest Principles (Ridaleeiro, June 1992), the CBD and the
ITTO criteria and guidelines for sustainable foresinagement as well as the experiences
from MS with wood procurement policies in place.

5. The relationship between criteria and indicatorsof sustainable forest management
and public procurement sustainability criteria

Sustainable development is a fundamental objecfivike European Union. The Union's
Sustainable Development Strategy continues to @geoailong-term vision and constitute the
overall policy framework for all Union policies amstrategies. Public procurement is a
prominent instrument in support of this objective.

That the Integration Principle requires EU policesd activities to integrateustainable

developmentobjectives — and not just environmental objectivescial objectives, and
economic objectives standing alone — has signifiaamifications. The comprehensive
concept of sustainable development interweavingn@taoc, environmental, and social
components implies that, if environmental factors aot taken into consideration in the
formulation and implementation of policies whichguéate economic activities and other
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forms of social organisation, a model of developthibat can be inter alia environmentally
sustainable over the long term cannot be achielredurn, sustainability must also be
understood in terms of the increasing interactietwieen the policy agendas of environmental
protection, economic growth, and social developmémtother words, the principle of
sustainable development incorporates economic amcials policy components into
environmental policy and vice versa. So, whereasptioduction and consumption of wood
might be understood as primarily an economic agtivihe principle of sustainable
development requires an understanding of the “swiée production” of wood to include
both social and environmental policy components.

The social component of sustainable developmentposes a wide and diverse range of
issues, affecting people and their communities aeunliures in many different ways. It
overlaps with economic development and with cultarad political issues, such as rights,
including participation in decision-making. As sudh can be challenging to determine
precisely how to incorporate social pillar objeesvinto specific public policies in a
manageable way.

The objectives of SFM are harmonious with thossustainable development. The guiding
principles for the sustainable management of glédraist resources were set at the UN Earth
Summit in Riode Janeiro in 1992. European co-operation on tkeldement of common
principles, criteria and guidelines for sustainalbbeest management began during the
preparations for the Second Ministerial Confereanethe Protection of Forests in Europe,
held in Helsinki in 1993. The development of thgs@lelines has been continued thereafter
through the preparatory and follow-up work of thénigterial Conference on the Protection
of Forests in Europe (now “Forest Europe”), a pamelgean policy process for sustainable
forest management, involving a broad range of fdsesed sector stakeholders and other
interested parties and were issued at the 1998ohisgBonference. The definition and
assessment of the sustainable forest managemaigliges incorporate ecological, social,
economic and cultural considerations. As all EU ®$® signatories to the Forest Europe
resolutions, the principles of sustainable foresthagement laid down in them are also
applied in their respective procurement policiesemommendations.

When defining sustainability or sustainable fonestnagement, there seem to be differences
with regard to the interpretation of the topic withlifferent member states, but a comparative
study byProForestidentified seven principles and criteria which ae¢erred to at global
levef®. For example, that which the General Assembly of theted Nations adopted in
December 2007 as the most widely, inter-governniignégreed definition ofSustainable
Forest ManagemerfSFM):

Sustainable forest management, as a dynamic anliegaconcept, aims to maintain and
enhance the economic, socadd environmental value of all types of forests{lie benefit of
present and future generations. It is characterisgdseven elements, including: (i) extent of
forest resources; (ii) forest biological diversitfjii) forest health and vitality; (iv) productive
functions of forest resources; (v) protective fuorts of forest resources; (vi) socio-economic
functions of forests; and (vii) legal, policy amdsfitutional framework¥.

6 http://www.proforest.net/cpet/international-cortfexternational-policies-1/comparative-study-of-gdmuk-dutch-and-belgium-national-
criteria

57 Source: UN 2008, Resolution 62/98
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Variation in definitions of SFM can be explained t&ference to different types of forests,
needs of the population and the different sociabnemic, environmental and political
contexts, which vary regionaff

In April 2008, a comparative study was carried lmpProForestin relation to the legality and
sustainability criteria used by several Member &gfThe UK, Denmark, Belgium and The
Netherlands) in their public procurement policies fvood. This showed the clear link
between inter-governmentally agreed definition dfMS and criteria for legality and
sustainability applied in wood procurement schemes.

Legality v Identical
Forest health and vitality v v’ Identical 4
Production functions of forest .
v | resources v v Identical v
s
v | Protection functions of forest .
S | resources 4 v Identical £
=3
Z | Biological diversity v v Identical v
< | Extent of forest resources v v v v
(conversion)
Social requirements v v v 4

Figure: Requirements for forest standards: sudtditya(broad outline)
Source: CPET, S.T. Nielsen, September 2010)

Wood procurement policies in Germany and Francdiaitlp include the same as above
sustainability criteria through reference to ceéfion schemes, such as FSC and PEFC or
their equivalents.

This study shows that there are clear similaritesgpecially when it comes to sustainability
requirements, with the exception of Belgium. White UK and the Danish schemes are
almost identical, that of the Netherlands coverdémme issues but with different criteria while
Belgium’s criteria are more general. Denmark, tleghBrlands and Belgium have included
social criteria relating to the social aspects udtainable forest management in their public
procurement policies from the beginning, while the until recently had done so only to a
limited extent. As of April 2010, the UK also inttaced a set of social criteria. The
Netherlands has additional specific criteria ortiteation scheme governance, GMOs and
plantations, as well as benefits to local peoplete@Ga for governance of certification
schemes and conversion are now also under disoussihe UK with the aim of including
them in the UK policy. GMOs and forest conversioa among other issues being considered
within the current German wood procurement pol&yision.

In the UK Government's procurement policy on wood &ood-based products, a locally
applicable definition of sustainability is requiredhe policy also sets forth specific
requirements on how the definition was developegl tarough a multi-stakeholder process).

%8 Brack, D. (2009). Social issues in timber procwganhpolicies. Fifth Draft, January 2009.
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The UK provides an overall set of criteria for galpprocurement (which is quite similar to
those in DK and NL) and includes: minimise harm @oosystems, maintain forest
productivity, ensure forest ecosystems health atadity and maintain biodiversity.

Some countries refer explicitly to social criterfa public tenders, whereas others include
them implicitly through the acceptance of certifica schemes with reference to such
criteria.

Brack (2009) lists four broad headings that are usegtdap social issues:

A) Legality

B) Rights and interests of stakeholders in forest mamaent
C) Protection of workers’ rights and conditions

D) Participation in standard-setting and certificajmocesses

The meaning of sustainability in some of theseomatli public procurement policies can be
summarised as follows: as seen in the table abowast of them cover seven areas: the
productive as well as the protective function okgis; forest health and vitality; conservation
of biodiversity; certain social considerations adlws the extent of forest resources and basic
requirements for legal production. In addition ythpically make reference to the ITTO and
Montreal processes, as well as the internationatiples of the MCPFE commitments and
the related Pan-European Operational Level Guidsl(PEOLG), which have been signed by
all EU MS. There is a clear consistency and linkagaveen the Pan-European criteria for
SFM and the sustainability criteria in procurempolicies of the MS. Most of these policies
either closely follow the structure of the Pan-Eagan Criteria and are consistent with them
or make reference to such tools and guidethé&ge exception to this is the fact that, in all
cases where procurement policies include a sustisitgadefinition, legality is a necessary
element of this. Pan-European criteria focus orasuability without including substantial
criteria relating to legalifyy.

When discussing sustainable public procurementerai relating to social aspects of
sustainable forest management are often neglecteeh vaddressing only “green” (i.e.
environmental) public procurement, though the cphad sustainable forest management
goes beyond the pillar of environmental protecti®wocial issues are an explicit part of
sustainable forest management and the Procurdbmettive explicitly refers to “promoting
sustainable development” in accordance with thegirttion Principle' articulated in Article

6 of the Treaty Establishing the European Comm@iitgd retained by the Lisbon Tre&fy.

%0 In this context distinction has to be made betw#e Pan-European Criteria and Indicators andPue-
European Operational Level Guidelines (PEOLG) fBMS The latter have been elaborated to further
promote the sustainable forest management in Eubypeanslating the international commitments
down to the level of forest management planning prrattices. They represent a common framework
of recommendations for references at the fieldllewat can be used on a voluntary basis. Theyvollo
the structure of the six Pan-European criteria.

% ProForest, 2009: Feasibility study into the usiWGPFE tools as an element of public procuremenicpol
Final report.

®1 The Integration Principle provides that the ohijext of sustainable development should be integdrizt® all
the laws and policies of the EU and its Memberestat

®2 Directive 2004/18/EC at Recital See alsdirective 2004/18/EC at Recital 6

% The Lisbon Treaty affirms the role of sustainatideelopment at the heart of EU objectives, inclgdhrough
its external relations. The consolidated versibthe Treaty of the European Union resulting frdma t
Lisbon Treaty states in Article 3, paragraph 2 ttieg EU shall “establish an internal market” and
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Overall public procurement policies in place for wood which legally sourced from
sustainably managed forests either explicitly opliaitly include criteria relating to social
and environmental aspects of sustainable foresageanent. These are based on international
commitments relating to sustainable development 8RW. In this context a sustainable
production process for wood necessarily entailsictamation not only of harvesting methods
but also whether or not the wood is harvested feosustainably managed forest, taking into
account all three pillars of sustainable developmknthe view of the Working Group and
based on practical experience, this has implicatifor the use of criteria relating to
sustainable forest management (social and envirntah@spects included) in tendering
procedures, which may differ from the general iptetation of procurement rules so far.

6. Criteria addressing sustainability and its comghnce with public procurement rules

This report aims to provide inputs for guidancehom to incorporate sustainability criteria —
including those relating to the social and econoascwell as the environmental pillars of
sustainable development (see above) — into pubticypement policies for wood and wood-
based products. This work draws on the experieat&sember States that have adopted or
are in the process of adopting procurement polidetegal and sustainable wood and wood-
based products.

The Procurement Directive allows for taking intoceent environmental and social
considerations at the various stages of the prawemé process (technical specifications,
selection criteria, award criteria, contract perfance clauses). However, the European
Commission has not yet provided any formal reconda@an on this issue in the context of
an integrated sustainability approach (such as civecept of SFM, see above) and in
particular the debate on the inclusion of critemdating to the social pillar of SFM in
procurement procedures is thus unresolved.

The Working Group therefore wants to give reasorforgits understanding sustainability
criteria for wood and wood-based products as rejato the production process of wood
products and how it relates to different stageshef procurement process; this position is
derived from practical experience and supported byost recent legal analy&is

- Sustainability aspects and stages of the procaergmrocedure

There is general understanding in EU member stdteasat sustainable forest management
means in the context of public procurement poliogluding the fact that all of its three
pillars (social, economic, and environmental) neele taken into account by policies for the
procurement of sustainably sourced wood (see chagiar further explanation). Indeed, the
recitals to the EU Procurement Directive specificalote that the Directive’s aims include

further states, in the same paragraph, that thehl pursue the sustainable development of Euirope
terms of all three pillars (economic, environmengald social). Paragraph 5 of Article 3 goes on to
state that, in its relations with the wider wortlde EU shall contribute to “the sustainable develept
of the Earth, solidarity and mutual respect amoegptes, free and fair trade, eradication of poverty
the protection of human rights.” Also, in Articld of the Treaty on the Functioning of the European
Union, the Lisbon Treaty maintains the provisiorfs Asticle 6 of the Treaty of the European
Community (TEC), promoting the implementation oé thrinciple of sustainable development in the
definition of all other policies and activities.

® Client Earth, 2010: Legal Analysis: The place 8bgial Criteria” in Public Procurement Policies fegal and
Sustainable Timber.
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clarification of how contracting authorities mayntabute to the promotion of the EU’s
sustainable development objectifesThese objectives have been further defined by the
European Council to include all three pillars andbe consistently promoted world-wide
through the EU’s external and well as its inteypalicies®®

What a product is made of, and how it is made, icdlnence a significant part of its
environmental and social impact. Under the Procergnirective, production methods can
explicitly be taken into account when defining tteehnical specification¥. Wood is a
harvested product, not a manufactured product.€fbier, defining a sustainable production
process for wood necessarily entails considerataironly of harvesting methods, but also of
whether or not the wood is harvested from a susidyamanaged forest. Accordingly,
procurement policies for legal and sustainable waod wood-based products will
necessarily require that the procured products cmapdsed of wood that was legally
harvested from sustainably-managed forests. Thhe, policies will need to define
comprehensive criteria for the sustainable manageofdorests.

MS procurement schemes either explicitly or imglciinclude criteria relating to
sustainability aspects of sustainable forest mamageé including social and environmental
considerations. Such recognition of all three mllaf sustainability aims inter alia to
contribute to the objectives of sustainable develept and is also in support of related
international commitments such as the UN Declanatio the Rights of Indigenous People.
The importance of the social dimension to safeguardustainable future for forests,
especially in tropical countries is widely recogus Accordingly, much of the debate on
social criteria is not on the principle but whetlaary particular social criterion is rightly
classified as integral to the sustainable manageménforests and thus relate to the
production characteristics of wood that could bprapriately evaluated under procurement
policies for sustainable wood. However, as argusala (see chapter 5), wood procurement
criteria related to social aspects of sustainairlest management are essentially sustainability
criteria and should be treated similarly to othestainability criteria pertaining to the
production characteristics of wood. There is nso@awhy sustainability criteria should per
se be excluded from the technical specificatioaweard criteria.

In the view of the Working Group, this assumptiaggests including ecological and social
criteria as technical specifications and hence assaward criteria in wood procurement.

Contract performance clauses set out how the anshould be performed. They are
obligations which must be accepted by the succkdshderer and which relate to the
performance of the contract. Whether or not certaintract performance clauses can be
effectively monitored for compliance during the trast performance should be considered
prior to including a requirement as a contract grenfince clause. In the context of
procurement policies for legal and/or sustainabt®dy inclusion of social or environmental
criteria that relate to anything other than thehudtfor delivering the procured goods at the
contract performance stage might suggest that thadgy are being harvested-to-order.
However, because wood and wood-based products @se aften supplied from warehouse
stocks, a contracting authority procuring wood @ going to be able to monitor the
performanceof the contract to ensure that criteria relatiogtistainable forest management
be complied with. Rather, they must be able tafwehat the warehoused supplies from
which the order is filled have been legally haredsfrom sustainably managed forests.

% Directive 2004/18/EC at Recitals 5 and 6.
68 Council of the European Union, Presidency Conchsid0255/1/05 REV 1, CONCL 2 (15 July 2005) Appehd
%7 SeeDirective 2004/18/EC at Article 23 and Annex VI.
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Accordingly, such criteria are in principle morepagpriate as technical specifications (i.e., is
the timber supplietegal andsustainabldimber?) than as contract performance conditions.
Also, practical experience of implementing procueempolicies indicates that drawing a
(artificial) distinction between criteria that ae&plicit (technical) and implicit (performance)
complicates procedures unnecessarily; there igfibier a danger of making it more difficult
to specify wood products.

However, not each and every criterion of a woodcprement policy may comply with the
principles of non-discrimination, transparency asgectivity including measurability and
verifiability or will be considered as an indispabke requirement for sustainable forest
management and thereby may be questionable to bd us EU public procurement
procedures regarding wood and wood-based prodLictsefore, the following first attempt is
made to provide indicative examples for sustainigbdriteria suitable to be included in
procurement procedures.

- Criteria suitable to be included in public pro@ment procedures

The EU Public Procurement DirectiVesallow to take into account environmental and aloci

considerations (from hereafter referring to as tansble”) at the various stages of the
procurement process (technical specifications,ctele criteria, award criteria, contract

performance clauses). However, it should be meeatlorthat some sustainability

considerations, depending on their nature and thiiage (or absence of a linkage) to the
subject matter of the contract or performance efdbntract, can be included only at certain
stage of the procurement procedtire

The reason for such limitation is that, according the Directives, sustainability
considerations (no matter if they are of an envitental, social or economic nature) must be:
(@) linked to the subject matter of the contract,if they are integrated in thiechnical
specificationsor in theaward criteria of the procurement or (b) witthe performance of
the contract if they are addresseth the performance clauses of the procurement
contract. In addition, irrespective of the stage of the gu@ment in which they are
addressed, sustainability considerations must cpmjth the general principles of EU law
(transparency, non-discrimination etc) and withodiler relevant provisions of EU law.

Therefore, according to their nature and the emcgeor not of a link with the subject matter
of the contract (or with the performance of thetcact), sustainability aspects that are part of
the concept of SFM (sustainable forest managenmeat) be broadly classified ithree
categories,depending on their degree of suitability for palgrocurement.

(A) Sustainability considerations that may be addresseth the technical specifications
and in the award criteria of the public procurement procedure. (Provided thay are
linked with the subject matter of the contract ammnply with all other legal conditions
relevant for technical specifications and awardeda). For additional legal details on
technical specifications and award criteria, pleats refer to the section "EU Public
Procurement Legal Framework".

Z: Directive 2004/18/EC and Directive 2004/17/EC

For example, social considerations regardétgur conditions are more appropriate to be ohetuin the contract performance
clauses, as in general cannot be qualified of feahspecifications or selection criteria, withinet meaning of the Procurement
Directive. On the other part, accessibility andigiesor all requirements are generally more apgatprto be included in the technical
specifications.
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Examples of sustainability considerations that rhigé, in principle, suitable for technical
specifications (as production and process methods):

- harvest levels that do not exceed the long-f@mauction capacity of the forest, based
on adequate inventory and growth and yield data

- requirements regarding the protection of soil aater of the forest

- genetically-modified organisms are not usedhi@ forest area, unless licensing and
risk assessment has been applied

- requirements for proper disposal of waste toimise any negative impacts on the
forest

- only controlled and appropriate use of chemicakhe forest area, in conformity with
the EU list of approved chemicals

According to the ECJ case law, considerations tak#a account into the technical
specifications or award criteria must not only in&ed with the subject matter of the contract,
but also measurable and verifiable (in order tadpossible discrimination).

(B) Sustainability considerations that may be addresseth the performance clauses of
the procurement contract. (This category covers considerations that ardinkéd with the
subject matter of the contract but only with thefgenance of the contract and in addition
comply with all other legal conditions relevant foontract performance clauses). For
additional legal details on contract performanauses, please also refer to the section "EU
Public Procurement Legal Framework".

Examples of sustainability considerations that rigé, in principle, suitable for contract
performance clauses:

D

- the obligation to comply with the substance & firovisions of the ILO cor
conventions during the execution of the contract

- compliance (in relation to the personnelired in the execution of the contract
in object) with national legal requirements inchgli those relevant tp
employment conditions, welfare, health and safety

- the obligation to ensure a minimum level of paythe workers executing the
contract or to recruit unemployed people for theceion of the contract or to
set up training programmes for the execution of ¢batract However, such
requirements would not be linked to the performaatéhe contract if the
would also concern the contractor’'s personnel whondt participate to th
execution of the contract

- the prohibition to use child or forced labour fbe texecution of the contract

32



SFC Ad Hoc Working Group IV on Public Procuremeht\ood and Wood-Based Products

The Working Group agreed that criteria as givervabmay be addressed in the performance
clauses of the procurement contract, but couldreath a common position as regards the
options for including such criteria directly in thechnical specifications for timber. Many
members of the WG held the view that it is possiéhe in line with the procurement
directive to include such criteria in the technispécifications

(C) Sustainability aspects that are not at all suitabldéor public procurement

Some sustainability considerations will not be ahig at all for public procurement
(Category C, abovg, because:

- they are neither linked with the subject mattiethe contract, nor even with the performance
of the contract, or

- for other reasons, such as violation of funda@eptinciples of public procurement (for
instance, if they are discriminatory) or non-coraptie with other relevant Community
legislation (e.g. regulations on safety conditions)

Examples of sustainability considerations thatrerteat all suitable for public procurement:

In a contract for the procurement of tropical wawaf furniture,

- a requirement that the contractor use furnitinogn sustainable wood in its
premises or that its personnel use recycled papeir offices

- a requirement that the contractor contribfiteancially to the building of
schools, roads for the local communities or foadisantaged people

a requirement that the contractor set outfif@ncially support) an educational
programme for the local communities

o

- a requirement that the contractor hire a proporf long-term unemploye
persons on another contr&ar for its global activity

- a requirement that forest management stimulateslogment of the loca
population, as well as the local processing of @amlhnd non-wood forest
products (this is a discriminatory requirement Ine tcontext of the Internal
Market)

Exclusion

It should be mentioned that non-compliance withevaht legislation, including social
legislation, can under certain conditions be aagedsr exclusion of candidates:

- if the economic operator failed to pay socialtdbntions’™; or

- where the economic operator "has been convigtedfinal judgment (which has the forcere$
judicatain accordance with the legal provisions of thentg) of any offence affecting his

o However, a requirement to hire@pprtion of workers with disabilities for the exgion of the contract in question (and not for

another contract) could be acceptable as it woeltinked to the execution of the contract in quoesti
n Article 45.2(e) of the Directive 2004/18/EC
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professional conduc?® or "has been guilty of grave professional misconducivgn by
any means which the contracting authorities canaieimatd”’®, as the concept ofjfave
professional misconduids defined in national legislatiét) and

- subject also to compliance with national ruleplementing the Directive’s provisions (Art. 45.2)

on possible cases of exclusion.

Examples of possible reason for exclusion

- exclusion of a tenderer who has been convicted joglgment that has force oés
judicata for failure to comply with national legislationga&rding forest protection or
waste disposal, or with national rules prohibittigndestine employment or with
national rules regarding health and safety at work

- exclusion of a tenderer who has repeatedly breaehedonmental provisions under
administrative law, resulting in several administe fines, can be excluded on
grounds of grave professional misconduct (if suela¢hes are covered by the natignal
definition of professional misconduct).

Abnormally low bids

In addition, at the award stage, the contractiniyaxity has the possibility to exclude a tendefer,
as a result of the enquiry carried out in accordanith Art. 55 of Directive 2004/18/EC, the
tender price appears abnormally low, as a consegueinnon-compliance of the tenderer with
"provisions relating to employment protection andkivay conditions in force at the place where
the work, service or supply is to be perfortned

Examples:

the contracting authorityay excludea tenderer, if as a result of the enquiry camigdn
accordance with the above-mentioned rules of tleeuPement Directivé§ the tende
price appears abnormally low, as a consequenceretompliance of the tenderer with
applicable rules regarding forest protection, wastgmagement, employment conditions,
the payment of social contributions or of additlomarking hours, applicable rules
regarding safety at work or regarding the protohitf clandestine employment.

The contracting authoritynay not introduce a complete and automatic banon
considering any tender the price of which fallobeh specified proportion (e.g. 80%) |of
the average price of all tenders received.

In conclusion, when analysing the suitability ofstunability considerations for public
procurement, a clear distinction has to be madedst the different phases of procurement
procedures, as each stage of the procurement grbessa different role. The suitability of
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Article 45.2(c) of the Directive 2004/18/EC

Article 45.2(d) of the Directive 2004/18/EC

"Grave professional miscondtiés a concept that is a concept that is not yéhdd by the European legislation or
EU case law. It is thus for the Member States tiindehis concept in their national legislation ateddetermine
whether non-compliance with certain social obligasi constitutes grave professional misconduct.

To the extent they also comply with national rufaplementing the Directive's provisions (art. 45.2)

Article 55 of Directive 2004/18/EC; Article 57 Directive 2004/17/EC
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sustainability considerations for public procuremeil depend not only on their nature, but

also on the stage of the procurement in which treyintended to be addressed. However,
certain considerationscdtegory C above will not be appropriate for any stage of the
procurement process.

The WG wants to stress that the above-mentionethebes are only indicative. There is a
need for further clarification and discussion tdeexi the list of examples, especially as
regards the appropriateness of including critieniall three pillars of sustainable production.
In the view of the WG, it is appropriate to includeteria for all three pillars, such as those
regarding the use and tenure rights of the forastl also those on the maintenance and
enhancement of biodiversity, in the technical sjieation and in the award criteria for wood
and wood-based products. The reasoning for thigiged in this report should form the basis
for further elaboration. Testing of compliance eeded, especially with the principles of the
EU Treaty: non-discrimination, transparency andppraonality.

7. Means of proof for legality and sustainability citeria in public procurement of wood
and wood-based products

Contracting authorities that want to buy sustaiegbibducts (e.g. made from wood) are not
allowed to require a specific certification scheondabel, because this would limit the access
to the contract of products which are not so dedifbut meet similar sustainability
standardg’

If a contracting authority intends to purchase @unsible goods, it can define in the technical
specifications of the tender the relevant sustadlityaloriteria, which must be linked with the
subject matter of the contract and comply withta# conditions mentioned in relation to
technical specifications in the section “Legal Feavork”, above.

Contracting authorities may stipulate which lab&iscertificates are deemed to fulfil these
criteria, but they must alwayalso allow for other means of proof. Thereforaldeirs will
have a choice as to how to prove compliance wigéiséhstandards by using appropriate labels
or certificaties, or by other means.

Certification is an easy solution, easy to cheatt @asy to specify. However, it can be costly.
As results from the following table show, many membtates refer to various certification
schemes in their public procurement policies foodidHowever, its is not recommendable to
use specific concepts or terminologies from a dpedertification scheme, like "High
Conservation Value Forests" as this might leadh&discrimination of other means of proof.
Instead, more generic terms, like "forests withtdess and species of outstanding or
exceptional value" could be used.

Valid forest certification schemes are systems twvhiteet the requirements of standard-
setting bodies (sometimes set by the schemes thesasewhere the compliance of forest
management with the requirements is verified bytifasation bodies that are accredited

" According to article 23(8) of the ProcuremBiriective: “Unless justified by the subject-matter of the caattrtechnical specifications

shall not refer to a specific make or source, opaaticular process, or to trade marks, patents,etyr a specific origin or
production with the effect of favouring or elimiimaf certain undertakings or certain products. Sueference shall be permitted
on an exceptional basis, where a sufficiently meend intelligible description of the subject-raattf the contract pursuant to
paragraphs 3 and 4 is not possible; such referesiadl be accompanied by the words "or equivalént
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according to standards but which are independenthef certification schemes, the forest
owner, and of the forest management operator.

Country Legality Sustainability FLEGT
FSC | PEFC* | Other evidence
Belgium ** Not explicitly
referred to in
Legality not accepted, as sustainability X X Accepted, but no guidance tho(-*‘iiccur[)eurlt
is the minimum requirement available policy, bu
taken up in the
evaluation
process
Denmark Evidence of legality is accepted.
Guidance refer specifically to TLTV Currently
(SGS), VLC (Smartwood) OLB and X X Accepted, brief guidance onfl referred to as
FLEGT licenses. Brief guidance on ke key requirements available. | evidence of
requirements for alternatives availablef legality
tool.
UK Evidence of legality will be accepted . .
where no sustainable supply or gtch:sr ‘:g'ﬁiggg |bs aiisss g?stﬁi.)m
alternative is available. UK Government's Central Accepted
TLTV (SGS) and VLC (Smartwood) hgs X X Point of Expertise on Timbe equally with
been assessed and is listed as ensurifjg (CPET). Detailed guidance evidence of
compliance. Other evidence is assessjd availablé legality and
on a case-by case basis. ’ sustainability
Other evidence is assessedpn
Netherlands . L a case-by-case basis. Timbdr Not confirmed
Evidence of legality will be accepted Procurement Assessment
where no sustainable supply or X Xxx . -
alternative is available. Committee (TPA.C) adv!ces
on request. Detailed guidange
available.

KKK Legality not accepted, as sustainability Equivalent is also accepted, )
Germany is the minimum requirements X X but no guidance available | Not confirmed
France***** .

A range of documents listed] Not explicitly
as providing evidence referred toin
Any certification or documentation of X X including custom documentg the current
legality accepted. code of practice, and policy but can
attestation of forest be used as
management plan. proof of
legality

* PEFC has endorsed a total of 28 national schéme&gding SFI and CSA

**The Belgium criteria are under review. The Belgigovernment has developed new criteria for agsgssitification scheme and has
carried out an assessment of certification. Sadgpolicy decision has been taken, in the meanti*8€ and PEFC are acceptable.
**PEFC international has been accepted for thie nNarket. A decision on MTCS is yet to be taken..
*+*Germany is due to review policy before bf January 2011
***The French policy is due to be reviewed duri2§11

FSC Forest Stewardship Council
PEFC Programme for the Endorsement of Forest @aitidn Scheme
FLEGT Forest Law Enforcement Governance and Trade
SFI Sustainable Forestry Initiative

OLB Timber Origin and Legality (Originé et Légalités Bois)
CSA Canadian Standards Association

TLTV Timber Legality and Traceability Verification

VLO Verification of Legal Origin

VLC Verification of Legal Compliance

Certification is seen as a very useful mechanisnddbver evidence of sustainable forest
management (SFM). However, according to the PuBtiscurement Directives, contracting

authorities must always also accept alternativensmed proof. Voluntary, third-party verified

forest certification systems are an effective mezngerifying sustainably produced wood raw
material. When linked into a chain-of-custody metbia, the forest certification schemes may
also be used in verifying the traceability of waadbodied in wood-based products from SFM.
However, they serve only as a proof of origin o# thood material but do not provide any

assurance regarding the overall life-cycle impatthe end product.
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Certification can be used as a supplementary aomgittool, but never as an obligatory means
of proof of compliance with the sustainability r@gments of the contracting authority. Some
member states have developed policies in which treyide contracting authorities with
information on how to assess compliance with soatality criteria.

For example, the UK has developed legality andasnability criteria which have similarities
with those of several other member states. As dsgaompliance with these criteria, two
categories of means of proof have been identifigdthe UK: Category A, which
encompasses recognised certification schemes paiayfthe forest owner, ardategory B
which is other means of proof. The Category B evid#e comprises all other credible
evidence proving that wood meets the requiremeotsstistainability. Several guidance
documents have been prepared to support the eieaiigdtthe Category B evidenc®.

For further information on the use of means of prod in the different national wood
procurement schemes, please refer to the member t#a experiences in annex A.

Contracting authorities are not allowed to senatétive list of acceptable alternative means
of proof. Bidders should be free to submit to tbhatcacting authority any alternative means
of proof. If proof submitted is found insufficient inadequate, a contracting authority may
ask for additional means of proof or more spe@ficence.

In support of proportionate regulation and to miisenthe regulatory burden in assessing
compliance with specified criteria, the approach ctumpliance adopted by contracting

authorities could reflect the risk profile of thepply. In implementing procurement policies,

a proportionate and risk-based approach may bentakas is of utmost importance in the

context of means of proof other than certification.

Examples of possible alternative means of prodie(list is of course not limitative):
- alternative documentation submitted to indepentterd-party assessment;

- documents attesting to a forestry management plah its implementation, as
approved by a relevant authority. (In the case #flatequested criteria for SFM are
covered by the plan);

- evidence of a company’s internal procedures thatwshtraceability through the
supply chain (as an alternative means to proviagetibility back to SFM, but not as
proof of sustainable forest management per se);

- technical dossiers by wood producers or nspgoom competent bodies allowing the
same level of information as the certification qggss to which the alternative
evidence is being compared,;

- self-declaration on compliance with the sustailitgicriteria applying at the source of
supply, together with evidence to verify this infation. (To be provided upon
request).

8 CPET (2006): UK Government Timber ProcurementdyolFramework for evaluating Category B evidence.
http://www.proforest.net/cpet/uk-government-timipeocurement-policy/timber-guidance
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Maintaining market access through a workable fofral@rnative evidence to certification is
of specific interest with regard to wood from srrsadble forest properties which often are not
certified for economic and other reasons. Suchgnt@s form a substantial part of the forest
ownership structure all over Europe. Risk-basedraaghes could limit the administrative
burdens related to verification and minimise terden only to rely on certificates and
thereby exclude those who are not able to affoedith

Due to the fact that 85% of the wood consumedenBb originates from within the EU, with
its fragmented and small-scale forest ownershipctires, there is a need for a deeper
analysis on possible alternative proof of compleandith SFM in order to avoid unnecessary
bureaucracy and cost in public procurement of weroal wood-based products.

The sustainability of roundwood production can disoverified if the wood-based product or
wood raw material producer uses a credible envienmtal system that also encompasses the
implementation and supervision of sustainable topeactice. The implementation of such
management systems should ideally be verified byxernal and independent certifying
body that is accredited according to EU standavddid systems could include EMAS and
the environmental systems and quality systems basd&0O 14001 and 9001 standards and
which include an operational model for sustaindblest management. However, they may
not be sufficient if they do not include a cleamband operational guidelines for achieving
sustainable forest management. In this respectlad®ds should also be approached
cautiously and critically.

The first FLEGT licences may be expected in 201hil§their acceptance as means of proof
of legality is not in question, the discussion dmetiher to use it as more extensive means of
verification has just started. In the view of th&SWFLEGT licences are stand-alone schemes
that, even if they may include sustainability aspebave to be differentiated from those
means directly addressing sustainability, sucheasfication. Even if FLEGT licences may
be treated equally, as the UK policy suggests fomded time-frame, they are not the same
and cannot yet be proof of sustainability per sbak to be kept in mind that every VPA and
related FLEGT licence will be different regardstausability aspects. Thorough case-by-case
assessment will be necessary. For example, degeodints implementation, the Ghanaian
FLEGT licence could be on equal footing with chafneustody certification as proof of
sustainability,.

Standards-compliant eco-labels for wood-based mtsdwequire sustainably produced wood
raw material as well as a manufacturing processhviiikes environmental impacts into
consideration. Criteria for sustainable raw mategsraduction can therefore also be verified
by means of an eco-label that has been granted fpven product if the eco-label criteria
cover the standards of the procurement policy recendations, potentially including
sustainable forest management criteria.

8) Possibilities to apply the principle of life-cyle assessment as a part of public
procurement of wood and wood-based products

Thus far, many MS schemes for the procurement afdvand wood-based products have
criteria for legality and sustainability of wood canwood-based products in public
procurement which usually focus mainly on the arigf the raw material. By doing so, none
of the environmental, economic and social impaktsughout the rest of the life-cycle of
material or products, which relate also to the pssing, use and final disposal of products, is
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taken into account, even though a life-cycle apginaa now encouraged under green public
procurement. (GPP - see below).

Apart from being very incomplete scientifically,ghcould mark a competitive disadvantage
for wood vis-a-vis other competing materials likee$, concrete and plastics, which so far do
not often fall under such extensive sustainabikiyuirements as does wood. The application
of life-cycle approaches to all stages of a proddife, as well as to those made of competing
materials could improve the overall objective comapdity of different raw materials by
calculating the environmental and other impactsubhout the four life-cycle phases of the
product: origin, processing, use, final disposdteAall, in the case of wood, sustainability is
not just about SFM but also the use of (non-)snatde methods along the whole life cycle of
a wooden product.

In conjunction with other policy goals, such asiaband innovation considerations, life-cycle
assessment can thus improve overall public proceménby enabling the procuring
authority’s scope to set more meaningful contraoins and the tenderer's scope to comply
with them. For example, LCA may not only help tok&ahe most sustainable choices
(environmental, social criteria) but also to caddel the overall life-cycle costs. When
introduced into public procurement, it can alscemsgithen the role of public entities to
contribute to the introduction of environmentalbuad and innovative products.

As this approach is in line with the procuremeneotive of the EU, several processes at EU
level refer to life-cycle assessment. For examiple,communication Public Procurement for
a Better Environmeft (the so-called “GPP communication”) stresses #edrto base work
on environmental criteria and sets out a life-cyafgroach. The GPP training tool kits
referred to in the communication also refer to -Gfele costing approaches, in case
contracting authorities wish to ascertain whichdoicis are most cost-effective for them.
Such analysis means comparing, not just the irpiathase price of a product, but all future
costs as well: usage costs (energy and water c@ignm consumables such as ink and
paper); maintenance costs and disposal costs aferemlue. Low life-cycle costs also
contribute to more environmentally sound solutioRsrthermore, European Commission
mandate (M/350) to the European Committee for Statsation (CEN), for the development
of standardised methods for assessing the intebesteéironmental performance of buildings,
is based on the life-cycle analysis of buildings.

In its GPP communication, the Commission has idiedtiten priority product groups for
GPP, four of which — construction, paper, renewablergy and furniture - relate to wood and
wood-based products. Specifically for constructmal furniture, LCA could be a calculation
tool to assess: emissions; costs; material consamphd energy use during a product’s life-
cycle, from raw material procurement, through isgessing, use and its end-of-life or re-use.
LCA could be used to compare different materialg, ese of wood versus concrete, plastics,
etc. LCA can benchmark technologies, processesspmat vectors and materials using a
standardised method (e.g. ISO 14040, 14044). Howé&ezause MS PP schemes for wood
have so far focused almost exclusively on the raatenal stage of the life cycle, especially
SFM and/or legality and their various forms of drdbey have thus focused on the means for
delivering only one aspect of the first life-cygbase, whilst leaving the other aspects of the
first phase and all aspects of the other threecéseatirely unaddressed.

The application of an LCA approach in Finldhdconcerning the energy consumption of
buildings, included the production of the buildingaterials and heating and cooling during

9 COM(2008) 400 final
8 Source: Kimmo Lahti-Nuuttila, Metséliitto group @9
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the building’s life cycle of 50-100 years. The stucbmpared different materials for wall

structures (concrete, lightweight aggregate bloakrated concrete block, brick, steel-
reinforced concrete, wood). In this comparison, avebowed the best results.

The benefits of wood products, as shown by an L@g@ach include:

* raw materials used are renewable and the pramuptiocess produces biomass and/or bio-

based energy;

« fossil GHG emissions are significantly reducee ttubiomass substitution;

« wood products are carbon sinks and furthermaneesas long-term carbon storage;

» wood products are recyclable and/or can be rd-ursenergy production.

Overall, wood has proved an eco-efficient buildmgterial: less energy is needed in the
manufacturing phase and less energy consumed insth@hase. The cost-efficiency is high.
In addition, process emissions compared with atiegerials such as cement are avoided

Such calculations and their presentations mayenite consumer attitudes and help improve
the status of wood products.

LCA depends on the data and the criteria that hosen. However, whilst no guideline for
selecting such criteria exists, efforts are beirsglentowards this, including some of the work
by the UNECE Team of Specialists on Forest Prodiaskets and Marketing, which held a

Policy Forunf* on “Building Codes and Standards: Influence on Matetie and
Construction Practices”. Currently though, diffaragpes of LCA are often not always
comparable because their frameworks for comparsemot yet the same. The problem can
only be solved by using consistency and transpgrenahe LCAS, to show very clearly the
how criteria are set, the parameters to be assasskkdow these are to be monitored and used
for meaningful comparisons.

In this context, the use of environmental produstlarations (EDPs) may be an important
step forward. However, information from such enmirental declarations is sometimes
considered to be too unspecific and wide, as iecouall relevant aspects of the environmental
performance of a product. The international EBytem allows adaptation of the given
information to specific user needs and market appbns by introducing the concept of
“single-issue environmental product declaration QEP A single-issue EPD can, for
instance, take the shape of a climate declaragixtnacting the information related to climate
change by describing the GHG emissions in tern@@fequivalents.

Climate declarations can be regarded as a subseBPDk generated in the international
EPD"system {www.environdec.com The difference is that EPDs account for sevigyas of
environmental impact, while a climate declaratibeing an extract of the information within
an overall EPD, focuses solely on the climate issllenate declarations were launched by
the Swedish Environmental Management Council (SEMG&lay 2007 as a response to the
increasing market pressure for organisations t@rtepn their GHG emissions and their
impact on climate change. Climate declarationsbased on principles inherent in the 1SO
standard for Type-lll environmental declarationS@l 14025). This gives them widespread
international acceptance. It also brings with icognition of the information as being
objective and covering the full life-cycle, and ditglity due to the compulsory requirement
for independent third-party verification. For manéormation, seevww.climatedec.com

8 http:/timber.unece.org/fileadmin/DAM/meetings/2A011/PolicyForumAgenda210610.pdf

40



SFC Ad Hoc Working Group IV on Public Procuremehtvmod and Wood-Based Products

There is no clear picture as to what extent biaditae and health & safety aspects of
chemicals are a part of LCA where applied.. Soofdy mass flows, cost and energy flows

have usually been included. Howeyéris is a fast-moving field and recent developments
may provoke a shift of thinking and practice.

The integration of specific aspects, like carbootpoints, is quite complex to develop at EU
level. However, at MS level, e.g. the carbon actiogrstandard in UK (PAS 2050 standard),
there are references specifically to wood whiclo glsovide for a mechanism to account
carbon. Food products are already available in reogéets in The UK with carbon
information on them.

As intended by GPP policy, LCA could be used inluprocurement, thus helping public
entities to provide stronger arguments for prefgaénchoice, e.g. wood as an
environmentally compatible material. It could alselp to shift the central focus of the
environmental considerations in wood procuremesrnforigin (wood production) towards a
broader consideration of wood products in termgheir overall life-cycle impact (including
also processing, use and final disposal). Discassio some MS on the possibilities to
include LCA in (wood) procurement have started. édly, Finland launched a national
public procurement policy for wood-based produdise recommendations for sustainable
procurement of wood-based products cover the elifireycle by taking into account direct
environmental impacts during the processing and uke of products as well as the
environmental impacts of their final disposal. Tisislso done in order to promote the use of
wood by underlining the advantages of that renegvaidterial.

Other member states have to some extent includédddbsiderations when developing and
implementing more general guidelines for green prament, covering many different
product categories, not just wood-based produdtss fias often been through reference to
other arrangements, rather than integrated LCAigi@mvs. Such considerations may lead to
the conclusion that wood and wood-based produaisidhor could be preferred and ordered
rather than products made of other raw materialsuch cases, the public buyer can simply
demand wood-based products for a given applicatistiead of introducing perhaps rather
complicated LCA criteria for a given tender.

9) Impact of timber procurement policies on the cometitiveness of wood and wood-
based products

Inter alia, wood procurement can be used as ardaveincentive for SFM and for addressing
forest-related problems both within and outside Eie Consequently procurement policies
can have significant implications for the EU woodrket, bearing in mind that ca. 85% of the
wood and wood-based products consumed in the Eof&¥® origin.

Public-sector wood procurement policies (WPP) alatively new instruments and their
implementation is at an early stage. Impacts orketarand possibly on the competitiveness
of wood and wood-based products are thereforecdlffio assess. Nevertheless, all MS with
wood procurement schemes have undertaken or aabsing general assessments of their
policies, some with a view also towards marketsg.(EJK pilot study on the construction
industry 2009; Assessments in Denmark and Fraritkedisgoing) on volumes of procured
wood).
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In 2010, the ITTO published a study on the pros @k of procuremefftwhich elaborated
inter alia on market impacts of procurement poicmainly, but not exclusively, focusing on
tropical timber. Its findings, together with thesdussions in the SFC Working Group, form
the basis for the conclusions which follow.

Wood procurement policies have an influence on:ateimsupply; price and trade as well as
the substitution of wood and wood-based productaruyfor those based on other, competing
materials.

Concerning the_demandew available and reliable data exist on publictse wood
consumption. Therefore, it is difficult to gaugee thotential impact of public procurement
policies on the wood trade in the EU MS. Some iatibms follow. The UK is the fourth
largest world-wide net importer of wood, one thifcall wood is purchased by public entities.
In Denmark the consumption of wood and wood-basediycts (2005) amounted to 3.76
billion €, or 10% of public purchases. The useropical timber in marine construction and
public works makes for 15 — 27% of the tropical wooesed in Denmark. The Belgian
government indicates 18% of the wood on the Eunomearket to be destined for the public
building sector. Other estimates indicate 3-20%thaf total EU wood consumption is by
public purchasing. The impact of WPPs on demandeaspto be quite modest, but
significant. Awareness among procurement agentsthenneed to specify legality and
sustainability is reported to have risen. This ®#g) a chance to help increase the
competitiveness of wood from sustainable sourcescam help to raise the image of wood
from sustainable forest management as a renewalgleeavironmentally compatible raw
material.

For impacts on _supplypne of the critical aspects to be addressed isithe of some that
disadvantages for the producers of wood and wogéébaroducts may potentially be caused
by the application of wood procurement policiespérticular, it is claimed that these policies
favour temperate producers, large-scale and inegji@erators and plantation wood. This is
mainly due to the fact that only 7% of the totadlgl SFM-certified forest area is located in
developing countries. This links to concern abagteasing the use of social criteria and also
indirect encouragement of certification schemespie the fact that they are voluntary
market-based tools. At the moment, forest prodaotapanies capable of delivering SFM-
certified products, linked to chain of custody, éagained a competitive advantage over the
others, especially in countries where procuremesiicips are said to be inclusive, i.e.
accepting all the internationally known SFM-cedd#iion standards.

This situation may represent a disadvantage follggravers, who, to a large extent, cannot
provide certification since it would form additidnand disproportionate costs. Group
certification could be a possible solution. Howeer far experiences show that in most cases
the extra costs of demonstrating sustainability/@nkgality of the wood material or wood-
based product have not been recouped in a priceiypme and so cannot be transferred to the
final cost of the product or mateffalThus, the development and application of workaioie
cost-effective equivalent verification tools istbé utmost importance in this context.

Substitution
Wood is unigue in being the subject of procurenpaticies which are extensively developed
in terms of criteria, environmental as well as abclThere are only a few or no other similar

8 Simula, M. 2010; The pros and cons of procuremeetzelopment and progress in timber-procurement
policies as tools for promoting the sustainable ag@ment of tropical forests, ITTO.
8 Simula, Marrku, 2007: Comparability and acceptanfclrest certification systems, ITTO.
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examples for other raw material production procgssey. conflict minerals or crude oils.
Sustainable and legal wood not only compete witdustainable and illegal wood, but there is
also competition for market share with non-woodemats and their derived products, which
are not subject to equivalent requirements. Thiy tawer wood’s overall competitiveness
and even increase the substitution away from wtngs providing disincentives to harvest
sustainably or even to engage in sustainable fgrestall. In addition, connected burdens
with direct and indirect transaction costs and clicafed administrative procedures may
unintentionally favour substitute materials, likeed, concrete and plastic Clear political
commitments towards the privileged use of sustdnalmod, e.g. in the public construction
sector - as it already exists in several MS, carrse this situation.

Substitution effects may also occur between wooadyets and/or their producers. For
example, mpacts of WPPs on prices are uneven among diffeypets of wood. While for
coniferous wood the policies are probably largedyitral, temperate hardwoods could most
likely gain advantages against tropical hardwootsmy for example, technical requirements
do not need tropical timb®r In terms of substitution between materi@dgditional costs for
wood and wood-based products - mainly related tfie&tion, may have a negative but
probably limited impact, being more significant ftnopical wood. The uncertainty in
purchasing wood-based products compared with tluddsether materials (e.g. additional
risks) is likely to be more important than cost anfs (e.g. especially for furniture and joinery
products). Impact on direct consumers, e.g. arcisiteremains unknown but the risk of
exclusion of wood remains if procurement appearspizated or problematic to such users.
However, the contribution of sustainable procurenserd related verification to reverse the
potential negative image of wood in their eyes $thoot been underestimated.

Wood is pioneering in the demonstration of legabiyd sustainability, while most other
sectors are lagging behind; concrete being a rdtkhteption. However, in the future other
sectors will also have to follow, through e.g. greleuilding initiatives. Stiffer overall
sustainability requirements could strengthen thie mf wood as a competing material.
However, there is still a lack of agreed methodgldgr the comparison between like
products made of different materials through lijele analysis. Difficulties of comparison
persist, due to the diversity of individual produ@nd their applications which challenge
general comparisons between materials, especitlijaasurable parameters cannot be
identified or agreed. However, recent work indisgteogress to overcome such hurdles.

To minimise any possible unintended disadvantagesvbod versus other materials, lessons
being learnt from the development and applicatibmwood procurement policies should be
spread to other sectors in order to further theelbgpment of an overall sustainable public
procurement policy. Wood is the only material to featured so far in the MSs’
implementation of GPP and sustainable PP. Cleanpacable environmental criteria for the
competing materials have still not been developgdeed and adopted.

Possible solutions could include the developmentpobrity lists for environmentally
compatible products and materials. The introductérGPP procedures based on product
groups having environmental focus and criteria dkeir entire life cycle should be furthered.
To this end, more information on the impacts ofcorement policies, including on wood
markets and competitiveness of wood products, esled.

# True substitution provided that the requiremeatstie material are technically equal
8 Simula, M. 2010; The pros and cons of procuremdeizelopment and progress in timber-procurement
policies as tools for promoting the sustainable agg@ment of tropical forests, ITTO.
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10) Towards quidance on public procurement of woodand wood-based products:
Conclusions and recommendations

Conclusions

Driving forces for a public procurement policy omad are grounded in a public consensus
for necessary governmental action to combat defaties and forest degradation notably in
tropical countries, e.g. by reducing illegal andustainable production of wood and related
trade by using market rules, while contributingstestainable forest management. Also these
policies are tools to allow meeting the goals déiinational commitments and agreements
like the CBD and the UN Declaration on the Rightsiraligenous People, or in fighting
illegal logging directly.

Public procurement policies on legal and/or sustalm wood are dynamic. Strong debate is
taking place to explore the possibilities to makistainable procurement as effective as
possible by including social, environmental and necpic criteria and improving its
efficiency. Revisions are a common practice. limportant to exchange views and to build
on the experience of MS that have already policigdace. Information on assessments and
their results are of specific interest.

Given that +/- 85 % of wood and wood-based producissumed in the EU originate
domestically, to promote the better functioning &mehsparency of the EU’s Internal Market
for wood, as well as to facilitate and render tpament the participation of imported wood
and wood-based products in that market, the clagproximation and comparability of such
MS schemes is seen as desirable and necessary.

In the continued absence of EU-level, material-gjgesustainability criteria for wood, some
EU MS, especially significant importers of wood amdod-based products, have developed
public procurement schemes for wood and in somescdas wood-based products which seek
to favour wood, largely based on its origin in sirsible forest management and/or legal
harvesting and trade. In almost all cases, cesaiml criteria are also included. However, so
far these focus mainly on the origin and productbthe wood rather than being concerned
with its overall life-cycle performance.

The harmonisation of criteria and requirementsrhade progress (mainly between Denmark,
The Netherlands and The UK) and there is a comnmem that public procurement should be
ambitious and therefore aim for sustainabilitys ltvidely understood and has been repeatedly
affirmed by the EU that sustainable developmenaiEnsocial and environmental as well as
economic considerations. Accordingly, public pra&coent in pursuit of sustainable
development goals should address social and emwgotal as well as economic
considerations. These three components of susthipab- social, environmental and
economic - have to be understood as inherentlygiated and all three components
incorporated into public procurement policies.

Analysis of EU WPPs demonstrates that environmeaa social criteria relating to the
production method or provision conditions of goa@dsservices can be incorporated into the
various phases of public procurement. However, Iprob stem from a lack of clarity
regarding the requirements of EU law governing jputmlocurement, thus causing uncertainty
and hence confusion regarding what criteria arengsible. This is particularly so with
regard to criteria relating to the social aspedtsustainable forest management and the
maintenance and enhancement of biodiversity. Taps reeds to be addressed further by an
open debate with the European Commission. The Workéroup is of the opinion that
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“sustainable produced wood” can qualify as sulmjeatter and that criteria for all three pillars
of sustainable production, including criteria rejag use and tenure rights of the forest, are
appropriate in the technical specifications andher award stage for the public procurement
of wood and wood-based products. Such criterianagely accepted as indissolubly part of
the sustainability concept of forest management, phoduction process of wood. SFM
includes horizontal objectives which could be sesnequal to functional objectives for
inclusion in technical specifications, which is s@tent with the European Court of Justice’s
jurisprudence on EU procurement law. However, rastheand every criterion of a wood
procurement policy may comply with the principldésnon-discrimination, transparency and
objectivity or will be considered as an indispensalequirement for sustainable forest
management. For these cases, a fuller explanatibave these principles are to be applied in
the context of wood procurement criteria, consisteth the manner in which these
principles have been applied by the European Coltdustice in the public procurement
context generally.

Implementing public procurement remains challengifigere is a need for increased uptake
and reporting across all levels of the public secd the same time it has to be ensured that
wood procurement policy does not become a bawi¢ng use of sustainably produced wood
or the sustainable management of woodlands bubrag &s unsustainable practices exist,
consumers want to have guarantees for sustainatde.wrhe requirements for wood for
instance are far higher than for many other constm materials. Therefore, the
sustainability of all construction materials hash® ensured by developing sustainability
criteria for other types of materials as well amta@iraging the use of the most sustainable
options, without lowering standards for sustainatd®d. It is important to retain the primacy
of international forestry processes and commitment®lation to sustainable forestry, such
as the Forest Europe (MCPFE) criteria and indisatewhich form the basis for the definition
of sustainable forestry in many MS as well as fatification schemes.

Solutions in sustainable procurement have to baddhat are proportionate to risk. Risk-
based approaches are considered as a very praganatisensible way forward. It is also
important to retain market access, especially fooavfrom non-certified small woodlands in
the EU, which is a particular issue in many MS alsgwhere.

Whilst FLEGT works at a different (national) leedm certification schemes, which relate to
the forest management level, its content is in ettppf the same objectives, the sustainable
management of forests. In the view of the Workimgup, FLEGT licences are stand-alone
schemes that, even if they include sustainabikfyeats, have to be differentiated from those
means directly addressing sustainability, sucheafication. Even if FLEGT licences may
be treated equally, e.g. within a limited time-fgnthey are not the same and cannot be proof
of sustainability. The acknowledgement of the @ffarountries undertake when entering a
VPA could be made through accepting also FLEGT wwogrocurement e.g. through the
option to require legal, FLEGT and/or sustainabteain procurement

In implementation, regulatory burdens have to baimised and woodland management
should not be discouraged through imposing additi@osts. Therefore, it is important to
maintain market access through a workable and eftesttive alternative form of evidence
besides certification.

In addition to sustainability criteria, the prowasi of help, training and advice for wood
producers and procurers is definitely necessary doccessful implementation of a
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procurement policy. Assessments of procurementigslihave been punctually carried out
but lack reliable and comparable data. More infdromaon the impacts of policies including
on markets and competitiveness of wood is needed.

Recommendations

The recommendation derived from the deliberationghe Working Group meetings. They
are structured in three fields of possible actibnfurther policy development and guidance ,
2. implementing, improving and extending policiesl 8. monitoring and coherence.

In the field of further policy development and gudancethe Working Group
recommends to theuropean Commission:

1) to provide a further analysis of the possible |dgainework and guidance on how to
incorporate the principles of sustainable develapmeto clear public procurement
policies and guidelines for wood and wood-basediyets from sustainably managed
forests. This could build on MS experiences throtigir active participation and
consultation. The analysis could contribute to thaluation of the current EU
procurement legislation and policy, which is ongpin

2) to clarify its concerns about so-called socialesrit in wood-procurement policies,
with an appropriate legal analysis pertaining stastainability criteria, including
criteria relating to social aspects of sustainédalest management;

3) to elaborate, in close co-operation with the MenB&tes, further guidance on the
various means of proof which may be used for thier@ concerning the legal and
sustainable production of wood and wood produci#h & preference for generic
specifications for certification schemes as wellfas alternative means of proof.
Practical examples should be indicated where plesdihile FLEGT licences will be
accepted as proof of legality, a common assessroénVoluntary Partnership
Agreements (VPAs), with the aim to develop a commapproach on whether and
how VPAs could be included in wood procurementels/dring means of proof going
beyond the verification of legality, should be uridken;

4) to strive for consistency in the use of definiticarsd criteria and indicators in the
various policies in support of sustainable foresatnagement, including public
procurement, in combating illegal logging and agésriowards good governance. In
this context, further clarify the usage of FLEGT€elnces in relation to criteria for
sustainably produced and legal wood.

EncouragesMember States and the European Commission:

5) to work towards the use of the same sustainatuilitgria regardless of the end-use of
wood, including as biomass for energy. This me&as all forest-related policies in
the EU - such as Green Public Procurement (GPRg\WRable Energy (RES), FLEGT
- should base their sustainability on a commonbepted definition of and criteria for
sustainable forest management and also legalityinezgents. Criteria and indicators
for SFM as developed by the Forest Europe (MCPHiBrgss, the International
Tropical Timber Organisation (ITTO) and work done@®@BD could form the basis.
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In the context of implementing, improving and extading wood-procurement policies
the Working Group:

invites theStanding Forestry Committee and the Member States

6) to continue the exchange of experiences and frelyueipdate between member
states, including their designated centres of digeerin order to reach better
comparability of wood procurement schemes andue gdvice to MS e.g. through an
SFC expert group. Further guidance e.g. input &metbping procurement policies in

other countries and procurement model texts co@delaborated through such a
process.

Proposes tdlember States:

7) to undertake promotional measures to encourageptiake of legally and sustainable
produced wood and the use of the identified go@dttpres in its public (and hence
private) procurement, including the provision ofommation, training and support
material for procuring agents at regional and léeadls.

Calls onMember States and the Commission:

8) to consider the support of extending sustainablelipyprocurement to other raw
materials and products other than wood and enceucagtracting authorities to
integrate life-cycle analysis in environmental iropassessments, while supporting
the development of workable assessment standatds.inClusion of sustainability
considerations related to processing, use and sh$prf (wood-based) products in
procurement policies should be further exploredglists on the application of the life-
cycle approach could be initiated in order to depdiarmonised criteria;

9) to work together with relevant stakeholders towaedsommon implementation
horizon for the application of EU PPP policy (indilng: GPP, social, innovative,
competitive and other criteria) for wood and woabéd products to correlate with
this implementation horizon, since with the implenation of the lllegal Timber
Regulatioff®, due in early 2013, all wood and wood-based predtraded on the EU
market will be subject to its legality requiremenddter its achievement, a common
set of necessary, preferred and desirable procunteorgeria for wood and wood-
based products could be derived.

To foster monitoring and coherence in wood procurerant, the Working Group

suggests tdlember States:

10)in order to improve information on the achievemeotsprocurement policies, to
initiate research and evaluation work which considsconomic, environmental and
social impacts and includes market analysis. Optifor the establishment of an
integrated procurement assessment system maydessiesl.

8 NB this is the ad interim informal name of regidat995/21010.
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Recommendthe Standing Forestry Committee and the Member Stas:

11)to launch a pilot project initiative which will pvale an integrated and common
approach on the implementation of different cowstrivood procurement policies.

Finally, the Working Group invitethe Standing Forestry Committeeto adopt the content,
including conclusions and recommendations, of teort and feed them into the ongoing
process of evaluation of EU procurement legislatind policy as well as to consider relevant
future steps to facilitate the procurement of dnatsly produced wood and wood-based
products.

The European Commissionmay consider this report in its future elaboratiwnsustainable
(wood and wood-based product) procurement, e.getahe further development of GPP for
different product groups in line with the findings.

48



SFC Ad Hoc Working Group IV on Public Procuremehtvmod and Wood-Based Products
Annex A

(@) Member state experiences in public procurementof wood and wood-based
products®’

Existing EU procurement schemes

On public procurement policy governments are aatiogas regulators but as consumers and
as buyers. They operate within EU law governinglipuprocurement, including the EU
Treaties, the EU Public Procurement Directives, i@helvant case law of the European Court
of Justice which basically are about equal treatnaen fairness in the policy of buying
products and services. There is a fair amount tititee for them to set the conditions and
requirements they need for these products andcestvi

Motivations

Member state experience indicates that the numbegowernmental instruments to put
international agreements into practice seems tbnfieed which gives public procurement
policy a specific importance. In the view of tNetherlands (NL), TPP is very important to
give forestry countries a clear signal regardinghstmners” willingness to purchase
sustainable produced products at reasonable @rmmkshus increase such sales. It also sets an
example for semi-governmental and the private settointroduce sustainably produced
timber in their procurement criteria

In France (FR) for example the actual policy was developed duthéoestimate that public
procurement presented about ¥ of the French cortsumgf tropical timber and France is
among the main countries for its import mainly frokfrica. Only legal and sustainable
timber will be used in public construction in 20a8d the minimum level of wood in new
buildings should be increased.

The main objective of the current policy @ermany (DE) in place since January 2007 was
to contribute efficiently towards the implementatiof SFM and to promote the use of timber
from sustainably managed forests, to avoid unredsdenobstacles for market operators, to
comply with national and international competitiand trade regulations and to meet the
European public procurement law. AlsoBelgium (BE) the aim is to promote timber from
sustainably managed forests in public procurememd @directly sustainable forest
management. The policy in Belgium was developedl$o form an incentive for certified
forest production in support of sustainable fomasinagement. Ifrrance the objective has
been introduced that the share of timber and wopmbyzts from legal sources and
sustainably managed forests purchased by publierbighould increase from 50% in 2007 to
100% in 2010. These objectives are mandatory fer Skate and recommended to local
authorities and include all wood products fromtifo@ics and the temperate zone.
Procurement policies specific to timber are reltivnew instruments and many countries are
still in early phases of development or implemeaatatin theUK, voluntary guidelines were

! Based on the presentations and updates providétgdhe WG meetings as well as from study resuits websites dedicated to timber
procurement policies of MS. A detailed overviewtbe development and status as well as the relerarhcteristics of the existing six
national public procurement schemes for wood inEkk namely Belgium, Denmark, France, Germany,Neéherlands and the UK is
given in the annex.
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issued as early as 1997 and Germany 1998 but sk sipecific policy was issued by
Denmark (DK) in 2003.

Many apply stepwise approaches and include amBitiargets. . Stepwise approaches have
been adopted that started with legality as a §tsp in the direction ofustainability.Some of
the schemes are at the moment under review.

Definitions and Criteria

The six existing member state (MS) schemes shoferdifces and similarities (Tablé).1
Differences relate to minimum requirements, theecage, the criteria and the acceptable
proof. Some of the schemes specify that timber Ishbe from sustainable sources. Others
allow timber from legal sources and motivate alsiodustainable timber; others have a clear
timeline in terms of requirements. Those countited have developed self standing sets of

France Germany | Belgium DK UK NL
(draft)
Policy enactment date 2005 2007 2006 2003 2000 2008
Product coverage All Not paper Not paper All All All
1) 1) 1) 1) 1) 1
. . Mandatory Mandatory Mandatory \Voluntary Mandatory |Mandatory
Binding on: 2) 2) 2) 2) 2) 2)
1. Central state 2. Sub national Encouraged [Encouraged Encouraged Voluntary Encouraged |Encouraged
(partly
Mandatory)
- : _ Legal
Minimum requirement: Legal & 9 Sust. Legal, |Sust.or | Legal,
Legal or legal and s Sust FLEGT Sust
sustainable SIS pref (April pref
09)
Govt. criteria to evaluate
schemes/evidence No No Yes Yes Yes Yes

criteria for legality and sustainability namely td&, Denmark, Belgium and the Netherlands
maintained already for several years an informdlaboration,. That included sharing of
experiences in the development and implementafidgimber procurement policies. For these
countries similarities in terms of defining leggldand sustainability can be observed with the
exception of Belgium which uses more generic datefhe UK and the draft standards of
Denmark are quite identical. This is also the das@®ther criteria like e.g. related to standard
setting for means of proof. While the UK and then3h are quite close, the Netherlands
cover the same issues but with different critend ¢he Belgium criteria are more general.
Denmark, the Netherlands, the UK and Belgium ineladteria relating to social aspects of
sustainable forest management. . Also, the Netm#sldave additional specific criteria on
certification scheme governance, GMOs and plamtatas well as benefits to local people.
Criteria for governance of certification schemesl @onversion were included in the UK
policy in April 2010In the UK recycled wood and yeted wood products are accepted equal
to sustainable wood products..

Denmark has launched a set of draft criteria for legal anstainable timber in 2007 in an
open consultation also with organisations from abrd-or the criteria efforts were made to
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build on existing frameworks like MCPFE criteriadaimdicators and ITTO work as well as

other relevant regional processes, but summarinedne set of criteria. 20 of them are
identical with corresponding UK criteria for legatd sustainable timber, six a little different
in phrasing and four additional once in particudarsocial criteria for sustainable timber and
on option on conversion of natural forests. Reviaed updated guidelines from May 2010
maintain a reference to criteria for legal timksntical to the previous ones (that is identical
to those in the UK). For sustainable timber refeeeis made to the overall framework

conditions set out in the draft of 2007. Howevée guidelines recommend making direct
reference to FSC or PEFC or similar standards doest management for definitions of

sustainable timber in public procurement procedubegisions regarding finalisation of the

DK draft criteria of 2007, if any, awaits the outee from the working group.

In Belgium®® eleven criteria have been developed to evaluatierest certification schemes.
These include social criteria and minimum threstdtat sustainability unlike other countries
which favour a stepwise approach (legality and anability preferred). For legality the
outcome of the negotiations on the “due diligeregputation” is awaited.

Social criteria have also been included in thedfstriteria and could be included in different
stages at the level of standard setting (e.g. septation and participation in stakeholder
decision making) , standard content (e.g. righihdfgenous people) and certification process
(e.g. stakeholder consultations during audits).rr€uly Belgium is revising its public
procurement policy for timber and timber produatsl & policy update is expected in due
course. New criteria were already elaborated in9280d in early 2010 an assessment of
certification schemes against the new set of cait®as conducted.

The UK has developed legal and sustainable criteria whake similarities with those of
several other MS. The criteria are all based oermationally agreed criteria of sustainable
forest management in Forest Europe/MCPFE..

Since May 2009 the minimum requirement of the UHKigyois sustainable wood or FLEGT
license timber only, but from April 2015, only saistable timber is accepted. Criteria relating
to the social aspects of sustainable forest manageane articulated as contract performance
clauses only in line with the EU procurement ruldfie policy is mandatory for all
government departments, agencies and non-depaghperlic bodies. It works via assessing
evidence towards a set of criteria for legality andtainability.

The legality definition is aligned with those frobK, NL and BE (new criteria) containing
the 4 criteria: legal use right, compliance withlals relevant to forest operations, payment
of all relevant royalties and taxes and CITES rezuents should be respected. The British
sustainability definition acknowledges the factttB&M varies from country to country by
requiring local applicable definition of sustainldli The overall set of criteria which is quite
similar to those in DK and NL includes: minimiserimato ecosystems, maintain forest
productivity, ensure forest ecosystems health atality and maintain biodiversity. Since
April social criteria are also in place in the UK.

The Dutch public procurement criteria for timber, the TimbRrocurement Assessment
System (TPAS), have been established in June 2Qfdbon a multi-stakeholder
consultation and approved by Parliament.

Requirements for the criteria include: Applicalyilito different certification schemes,
acceptance of equivalent proof of evidence, cowerafgsocial, ecological and economic
aspects of sustainable forest management.

% the Belgian policy is currently under revision
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Germany — like France — has not developed a self stangdetgf criteria but refers to the
certification schemes FSC and PEFC while allowilsg &or alternative means of proof. The
policy is mandatory to all Federal institutions lith flexibility for the regional governments
and covers all types of timber and wood productdushng paper products.

Evidence
In general evidence requested by MS for legal amtasmably managed forests refers to
certification schemes (e.g. FSC, PEFC) or equivateans of proof.

In Belgium for the PEFC timber two positive country lists ei@reated on the basis of the
fulfilment of social criteria. These lists will ndte retained after completion of the policy
revision. No request for an equivalent mean of prbas been received in tendering
procedures so far, but nevertheless policy implaatem problems exist that have led to the
inclusion of non certified wood.

In Denmark the new revised guidelines of 2010 recommend tihdter from FSC- and/or
PEFC-certified forests as well as other forestsaged according to corresponding standards
are considered as legal and sustainable timbery Té@mmend that all PEFC and FSC
Chain of Custody certified timber are consideretegal timber, which also represent a share
of timber that are sustainable and/or recycledr(ratly, if not otherwise informed on invoice
or the like, at least 70 %, although only 50 %garticle board).

Additionally, the guidelines list other schemes,ichhare considered sufficient for verifying
legal timber, currently TLTV (SGS), VLC (SmartwoedPLB and upcoming FLEGT
licenses.

In all cases alternative means of appropriate ao@ley convincing evidence are allowed for,
although special rules apply for smaller purchasges, interest for Danish suppliers only. It
may be requested by the buyer to have alternateansof evidence independently verified.

The guidelines recommend two options for buyersemwviting tenders for legal and/or
sustainable timber:

- Either set minimum requirements for legal timbhed a certain amount of timber that are
either sustainable or recycled (typically at Ieéd¥€6, although only 50 % for particle board)

- Or set minimum requirements for legal timber oahd (optional) award criteria for a high
share of timber that are either sustainable oraledy

The UK refer to 2 types of evidence: Forest certificatsmnemes or Category A (Cat A)

evidence and Category B (Cat B) evidence were thierotypes of credible evidence is

subsumed, which have to meet also all the samerietitThe UK has most advanced in
developing CB evidence.

Certification over all is an easy solution, easycteeck and easy to specify. But the sole
reliance on certification is not possible, so critehave to be developed against which
schemes can be assessed; following procurementard rules, performance has to be
specified and appropriate means of proof have tdanbplace. Also a reflection on the

international processes is necessary like MCPFHE;RJANd other processes. In addition the
situation in the UK has to be taken into accountvang that at least 95% of the woodland
owners and 75% of the private woodland area areertified. Though certification is seen as
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a very useful mechanism to deliver evidence ofanable forest management (SFM) its not
seen in defining SFM in its self

In the UK the forest certification schemes has lessessed every second year since 2004 to
ensure the schemes continue to deliver compliantetive UK sustainability criteria. Both
FSC and PEFC meet these criteria. The Canadian (B8AJS SFI and the Malaysian scheme
MTCS have been also endorsed by the PEFC schemelleess another 23 national schemes.
Cat B evidence shows traceability through the spmblain (CoC) and compliance with
legality and sustainability criteria. It can be r@lent to Cat A evidence were strong and
robust documentation and evidence is provided. #ss8ent is carried out on a case-by-case
basis based on the level of risk involved. Différgipes of Cat B apply: a) Broken chain of
custody e.g. the supplier is not certified but gowhat his supplies are certified wood. The
further down the supply chain the certificate igmating, the more evidence of compliance
is requested as the risk of a mix of materials fisustainable and unsustainable sources is
increasing. b) No certificate in the supply chadiere information is needed on the forest and
whether the forest management meets the UK subihlipecriteria. Basically alternative
evidence is required where not buying from cedifs®urces.

Overall in practice Cat B evidence is applicableskmrt or straightforward supply chains,
where broken CoC or uncertified small local prods@e involved. In other cases, using Cat
B evidence to proof sustainability is a challeng@less another scheme is available to match
it against. For long or complex supply chains adégCat B evidence of sustainability is
hard to achieve. Experience with Cat B evidencer dhie last years shows that certified
timber and wood products are now widely availalilategory B cases are rare and being
mostly broken CoC and assessing invoices. Havisgpport body is important to ensure
consistency in acceptance, ensure technical leysrgse and clarify on critical cases.

For Category B evidence forest management plansbhaagccepted on a case-by-case basis
where the risk is considered low Chain of custody to also be in place.

Concerning risk assessment, various informatiorfasast management issues in different
producer countries is referred to. Also contacessed to do assessments in specific cases.
Reference is also be made to the Transparencynaitenal’s Corruption Perception Index,
for an indication on the level of risk involved. &y assessment has to be made on a case to
case basis as there is no overall standard fouatmag risk.

In low risk situations not as much evidence of cbamgze would be required. In high risk
cases it would require independent verificatiorscAach link in the supply chain would have
to be looked at for adequate evidence of compliaité these cases are not frequent,
counting for about 2 per year, while short chaicus$tody cases are very common.

The Netherlands — like other MS - are in support of certificatiomaving the view such
schemes being the most reliable proof of evidenk#ewalso considering their activities all
over the world. As a side effect, the Dutch pubplioccurement criteria serve as a reference for
certification systems. Nonetheless procedures raqgace for the assessment of alternative
proof of evidence (Category B).

The Timber Procurement Assessment Committee (TR¥&Eg@sses certification systems. The
Netherlands has accepted timber produced underetiécation schemes FSC and PEFC for
the latter with the restriction to the present PESply to the Dutch market with the
exception of MTCS. Here TPAC has revised its judgetrand holds that MTCS does not
conform to the Dutch criteria. The Dutch State 8oy for Infrastructure and the
Environment will decide whether MTCS — certifiethber will be accepted under the Dutch
sustainable procurement policy. Assessments ame tlwough desk work and an internet
forum using a fixed procedure. If deemed desirapéaties which have commented on the
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Internet Forum, will be heard. Only in case theti# 80 decision is possible, TPAC will
undertake a field test.

The tenderer should have a appropriate supply ehaimagement to make sure they can offer
sustainably produced timber. Timber should prefigrabmply with the TPAS. Legal timber
is accepted if sustainably produced timber is nailable. Fines will be set if contractors do
not use sustainable or legal timber.

In France two categories of products are concerned whichked#iccording to the means of
proof that could be used. The first category inekitimber, sawing and veneering products
and plywood. Here the buyer can refer to SFM sclsentech include mandatory information
on the origin, name of species, name and addreb® auppliers. The second category relates
to all products of the second processing stageddticle boards, windows, furniture, paper
products where it can be referred to SFM schemdsean-labels. These two categories will
most likely be suppressed by 2011 in the courgheoturrent revision of the French policy.

Five options exist to prove the origin of categdryproducts, all to be verified by an
independent body: Certificate delivered by the pomit on the legality of the timber logged,
SFM certification (e.g. FSC, PEFC etc.), documenftarest management plan approved and
regularly checked by local authorities, documetgsting the subscription of a code of good
conduct with legal and sustainable forest managenemmmitments by the forest
manager/owner or document attesting the subswmnipdf a code of good conduct with
commitments on buying timber from legal and sustiaipn managed forests by the supplier.
Local forest management plans are set up accotditige forest regulation, they are based on
management documents agreed by the administratimh Gan give a guarantee of
sustainability. However, this type of evidenceefated to the existing system in France and
can not be applied to imported timber.

The minimum requirement of the currggérman public procurement policy is legality and
sustainability. The evidence of compliance is vedfoy a two level system similar to the UK
category A/B evidence. The first level is evidenm®vided by recognised certification
schemes PEFC (with reference to the MCPFE critamid indicators for sustainable forest
management and the PEOLG) and FSC (10 FSC priscgpid 65 criteria). The second level
contents other means of evidence e.g. by recogmsiegendent third party verification. The
bidder must be able to provide proof that the wpoatluct has been produced in compliance
with the according standards from FSC or PEFC walithe country of origin. Furthermore
proof of traceability of chain-of-custody has to delivered. The Federal Research Institute
for Rural Areas, Forestry and Fisheries (vTI) amel Federal Agency for Nature Conservation
(BfN) are responsible for the verification of atiative certificates or other means of proof.
Throughout the 4 years the policy is in place, ssveerifications were proceeded. In all
cases the means of proof were not comparable (eithalid or only giving evidence of
legality) and thus did not meet the requirementhefGerman procurement policy. Germany
therefore has no experience yet about alternatieans of proof besides FSC/PEFC
certification.

Implementation

Belgium — like Denmark - runs a central purchasing agenbychv develops framework
contracts and a large majority of the products dpgiarchased go through this agency. The
biggest product category they deal with is furrdtuAlso the building agency plays an
important role in public purchases but they do ingplement the policy arguing not to buy
wood products directly on the market but throughbcsumtractors.
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For the UK implementation of the procurement policy, a CdnRaint of Expertise on
Timber (CPET) was set up in 2005 by DEFRA. It pde& police advice, training, a website
and advice notes on timber procurement. CPET iredwlements of independent advice in
relation to the assessment of certification scheneesvhich certification schemes meet the
defined criteria.

National procurement policies seem to be a pres@quior the existence of schemes on sub-
national level. While central policies usually awa mandatory for these other levels they are
encouraged to follow the national setting by eggreiving guidance. The evaluation in
Denmark shows that applications of the guidelines varieldbtaamongst both central and
local governments and institutions, and their edgpere is that complicated models could
have a hard time to find acceptance in local gawemts. The Danish government will
communicate and promote the revised guidelines0@D2n close collaboration with timber
trade, public buyer organisations as well as othlmvant stakeholder groups. Tools include
partnership agreements on green procurement betweetral and local governments,
seminars, articles in relevant papers and magaaimesnet promotion etc.

Local authorities ifFrance have their own public procurement policies and parad to the
State more stable staff which eases the implementat public procurement.

In Germany the TPP is implemented on the central level irgalternmental institutions and
subordinated agencies. On the local level the Rédocurement Regulation is adopted by
the Federal States of Baden Wiurttemberg, Bavamiatia@ City of Hamburg. Likely Lower
Saxony and Berlin will follow soon. Furthermore thEeP is implemented by the "Deutsche
Bahn" corporation as well as several municipal austriations and public institutions.

The development of standard contracts inNle¢herlandswill be finalised by the end of this
year but is facing the following problems: Publiaybrs rather want to rely on certified
timber than alternative proof of evidence to avoiopholes for unsustainable products with a
vague label as well as extra costs and time foitiaddl checks. Dutch GPP on timber works
in practice.

Revision

The need for policy revision has usually been idiedt 3—5 years after initial development.
Revision processes appear to be as time-consumitigeanitial development due to different
stakeholder views on the procurement criteria thladuld be applied but also due to
discussions on compliance with general EU procurg¢nneles. Evolution in policies and
certification schemes is also a factor.

Several countries are in the process of revisirgr tpublic-sector TPPs. Belgium and
Denmark are in the final stages of the adoptiomeiv policies, the UK just finalised a
process of revision and modification but no futheodifications are now planned and focus
will be on implementation of the policy. GermanyBP will be reviewed in 2010 and France
will revise its policy to include criteria for theecognition of forest certification schemes.
Formalex antempact assessments have not been conducted katmie countries (Belgium,
Denmark, France and the UK), the impacts of TPPse hbeen assessed during
implementation.

In Belgium the policy review process has started in 2008ragternal reflection process

(conducted by the UK consultancy "ProForest”) orwhim move forward and how to
contribute to an EU driven process. This startfaiteflection on the features of certification
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schemes which should include the five elements nt&tad”, “certification process”,
"accreditation”, "tracing" and "product labellinghch claims” and related criteria: This
encompasses criteria on the content of the stanamnrdell as on the standard setting for
sustainable forest management certification scheiifes Belgian used in the current policy
don’t cover all these five elements, are very oftengeneric and sometimes incomplete. In
2009 a new list of criteria was developed, togethign regional governments and subject to a
consultation process. An assessment of certificaiohemes took place in early 2010.
However, due to the lack of a federal governmenpalicy decision was taken yet. In the
mean time a range of measures like training andkstmps was taken to increase policy
implementation.

The UK has revised its policy in asking for legal andtaumsble timber as minimum
requirement and including certain social critefievision processes include stakeholder
consultations.

TheNetherlandswill on a regular basis revisit the procuremeitecia, taking into account
experiences of TPAC and comments made by stakaisolde

The revision ofGerman TPP will be finalised by the end of 2010. The waand planned
developments of the FSC and PEFC schemes weresads&pecial emphasis was put on the
improvement of control mechanisms and transparetioy, inclusion of high ecological
standards, criteria for forest plantations, thepoesible use of primary forest and other
ecologically high value forest, as well as forestversion issues and the treatment of GMOs.

Policy Assessments

Policy implementation has been assessed in theip8&sigium, Denmark, Franceand the
UK in order to identify barriers to implementationdameasures to improve effectiveness.
Key constraints include limited awareness amongtmsing agents and suppliers, inadequate
guidance, sometimes-confusing definitions, compéidamodalities, and a lack of effective
monitoring and reporting (Proforest 2007c; CPET&)CPET 2009; Rambgll Management
2006). Several other countries are in the procésassessing the implementation of their
TPPs.

In the Netherlands in order to see how public procurement effectahmount of sustainably
produced timber on the market, research on hasdaerd out in 2005 and 2008 and will be
repeated in 2011. Procurers also got visits fromOYGo determine whether sustainable
timber has been used. Also a monitoring systembkas developed for GPP in general that
will be presented to parliament. Therewith all pelbluyers are requested to give information
how they implement GPP.

In France an assessment is still ongoing. Four preliminarnctusions can be drawn from the
assessment: 1.Given the importance of the papesactions it appears that action based on a
product-based approach could be more efficient thgeneral policy. 2. Simple, easy to use
information on procurement is often lacking. 3. Whe 100% target for timber and wood
products from legal sources and sustainably manfogedts in 2010 was a political statement
necessary in 2005 to launch the policy, the effeatery hard to measure. 4. An increased
concentration on sustainability can be observenh fiite buyers™ side while the legality aspect
IS less in the focus.

The French observatory body collecting the datéherpublic procurement contracts has been
operational only since 2007. However, specific infation on wood is hard to obtain as the
forms used are not precise enough. Therefore aifispewonitoring system is envisaged,
based on the check of contracts on a sample Bastertainty also exists in terms of the
future procurement targets which are politically se
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In Germany the Federal Ministry of Food, Agriculture and ConsurReotection (BMELV)
started in 2008 an assessment concerning the inepkation and first experiences of the
public procurement policy in the Federal ministreesd subordinated agencies. The main
results reported by the BMELV were:

- the entire amount of purchased wood products (ZBWB) was about 20 m €,

- only FSC/PEFC certified wood products have beeghases,

- no additional administration efforts have been oemiby the implementation of the

TPP,

- only marginal recommendation for future improvemeane been made.
However, in some cases failures occurred which giason for future improvements.
In the UK a study on putting into praxis and monitoring thmlementation of the timber
procurement concludes that it is not possible tiecbdata on all timber purchases, due to the
very different ways people buy timber and the esladministrative burden. This is
specifically the case for large tenders like roahstruction. In conclusion it will be a
requirement that major construction projects willllect data on timber. For all other
purchases there is the requirement for a monitarfrige implementation of the policy by the
related public body having a system in place tackite compliance with the policy. Focus
Is not on the amount but on ensuring sustainability

The implementation of thBelgian policy has been evaluated in 2008 by ProForesiingoat
the policy and the criteria as well as interviewk®y players of the Federal Administration
and working with questionnaires: 58% of the resmmtsl find the policy difficult to
understand mainly because they are not familian ¥atestry certification schemes and with
the policy as such including the uncertainties tsmapplicability. Also the two positive lists
turned out to be difficult to implement in practi&% are actively implementing the policy.
A majority feels that the policy is rather easy itoplement due to the mostly applied
certification schemes FSC and PEFC. There is nerexqce with equivalent means of proof.
But also almost 60% state that they would need rmopport to implement the policy mainly
through assistance and training to better undeddtamsystem.

Over all evaluations have usually led to recomm#ada for the simplification of
approaches, improvements in the clarity and pralitycof procedures and guidance, better
integration of sectoral policies into over all palgbrocurement policies and the revision of
procurement criteria and requirements for proatahpliance.

Guidance

UK has the most detailed guidance for implementatidiimber procurement both to central
and local governmentditp://www.cpet.org.uk/toolki}) The Central Point of Expertise on
Timber CPET provides information on the UK’s timh@ocurement policy and how to
ensure compliance. To do so a helpline and a welssihaintained containing i.a. all reports
and assessments on national and internationaliariter sustainability. CPET also runs an
awareness campaign to inform buyers about com@ianth the procurement policy. Major
task is to support implementation and assess esedehcompliance. The services are open to
all public buyers and suppliers/contractors freeharge.

Denmark has since mid 1990ties develop almost 50 prodsptsific guidelines on green
procurement, covering a broad variety of productany containing wood and language on
legal and sustainable timber. Following up on aasa&ye political focus on demands for
verified legal and sustainable timber, specific kén procurement guidelines have been
developed on top of that. The first set of guidedirof 2003 covered tropical timber only,
whilst the current and updated ones of 2010 coaktisnds of timber. They identify different
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types of user groups (harbour construction, enginedth different needs etc.) and aims to
provide targeted guidance particularly addresdiwegieeds of those different groups.
Belgium is planning to develop appropriate guidance inftgre. An assessment in the
Netherlandsidentified that little knowledge on certificatieehemes and the importance of
buying sustainably produced timber exists. Theeefrblic buyers are offered support in the
form of training, brochures and a helpdesk.

Schemes under development

Finland finalised a national public procurementigofor wood-based products in June 2010,
Austria, Italy, Lithuania, Luxembourg and Spain planning or considering implementing a
national TPP. Sweden is also in the process ofldpwve generic national sustainable public
procurement criteria for wood-based products. Thewing country cases were presented:

In Lithuania, a national green public procurement programmeblegs developed in 2008
aiming to inform about and support GPP as well asitor its implementation. By 2010 a
25% sustainable procurement target should be rdabtkile an overall scheme on wood and
wood based products has not been developed sasfane out of 11 products, criteria for
paper and paper products have been set. Experiengecurement of paper products may
be helpful in the development of the criteria fooad and wood based products. Related
criteria have been derived from FSC and PEFC whithbe used besides others also as
means of proof. The system is facing lack of sugsplprobably due to too high requirements
or underdevelopment of the market.

The National Forest Administration louxembourg started the initiative to draft a public
procurement policy at governmental level togethéth WFP stakeholders and national
certification bodies and by the end of 2008 anrnmi@ agreement was achieved about the
possible procurement system resulting from polificassure of the parliament.

The system itself was elaborated with orientatiowards other existing systems abroad in
order to build on lessons learned, avoid shortcgmiand to create an easy to use system..
Both legality and SFM should be considered. Tha ie@s just to require certified timber to
forgo the formulation and establishment of a netwo$eriteria for SFM. The basic elements
of the prospected system consisted of a broad ptaale including timber, wood products
and paper with progressive implementation. It stidod applicable to all public services also
with a possible progressive implementation. Conogrrthe gecification of the subject
matter it stated that timber and timber used in wooddpais has to originate from forest with
an independent third party certification. Only tats of criteria were foreseen: One on the
standard and one on the certification scheme aath @f custody. The criteria towards the
certification systems and of the chain of custodgrevabout participation, transparency,
equitable decision making, traceability and indejee accreditation of the certification
organizations.

However, the process was halted as a Commissi@ssasgnt came to the conclusion that the
intended scheme does not comply with EU procuremdas: The major reason for making
the prospected system incompatible with procuremalies was requesting for independent
third party certification as it is not related teetsubject matter. The subject matter of the
contract would be sustainable timber, thereforadtispossible to ask exclusively for certified
wood. Contracting authorities cannot require a ijgecertification scheme. All interested
buyers must have access to the market and all kihgsoof have to be accepted. It is up to
the contracting authority to ask for more inforroatiif the means of proof isn't detailed
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enough. In addition, criteria used should be define an objective, transparent and
guantifiable manner.

In Swedenin the year 2007 a working group of representatioé forest industry, forest
owners, eNGOs and observer from Dept for Agriceltstarted to develop generic Swedish
GPP approach to wood based products. Guiding pitexifor development were that the
criteria should not disfavour wood based produatssws other competing material, be
transferable to other materials and as easy asbfmss implement.. The scope in the first
step of the process comprises legal complianceaaceptable sourcing.

Legal compliance in operational language means ganant units that hold legal use or
tenure rights, pay all taxes and fees applicabltest management; comply with all local
regulations and national laws applicable to fom@sthagement, environment, labour and
welfare, health and safety, and other parties’llégyaure and use rights, comply with ILO’s
core conventions, comply with the provisions of E® and implement appropriate
mechanisms for consulting and resolving disputds Vacal stakeholders, and for ensuring
that local legal and customary rights are not gelished without free, prior, informed consent
and adequate compensation.

The legality approach is inspired by the PP timpaicies of a number of countries. It also
combines national and international perspectivegiglation, international agreements) and
assumes that relevant social criteria may be imdud

Acceptable sources mean legal sources where HigiseDeation Values are not threatened,
the natural ecosystems are not converted to plantabr other land use. The ‘acceptability’
approach has links to the FSC controlled wood,edifit commodity roundtables (e.g.
roundtable on sustainable palm oil, RSPO), theflébs standards, the EU Renewable
Energy Directive and the EU Criteria on tissueplootographic paper. It also integrates the
multi-stakeholder definitions and governance of tHgh Conservation Values (HCV)
concept. Good definitions are crucial to make thely quite general references in eco-label
or some procurement policies more operational.

The implementing of the criteria includes the défams of acceptable and legal sources in
technical specifications of the procurement process

The scope of second step comprises sustainableesand will start during fall 2010.
Concerning the verification of compliance, supgieself declaration is given a quite
prominent place. They would have to address thiopeance of the supply (the procedures
in place used by the supplier itself) e.g. a 'diligahce’ approach. A two dimensional risk
analyses would be applied: Starting at the regitexgl and assessing a low regional risk
(guidance is necessary for that, FSC and PEFC sasle guidance in place) no additional
verification is necessary. If the risk is unspeifior high compliance has to be verified at the
forest management level unit. Third party auditatéga like through certification don't need
any additional verification.

To simplify the implementation the buyers shoul@ asstandard template for contracts that
include binding self-declarations from suppliersd adso include that suppliers provide a
description of potential verification mechanismst(br outline). Such a list would be reported
to a central unit which would be set up to admaerisiontrols. That body could also deal with
the national implementation of the FLEGT ActioniRl&he unit would also evaluate the list
of evidence based on the scope of the schemesskisethat exist in certain regions and how
much wood is part of the contract. Various levdlstensity of control would be categorised.
The control intensity depends on the risk leveld am the verification mechanisms.

A couple of issues are still open, like the lackabust data on the number of contracts etc.
Complementary mechanisms need to be in place edijyeaihen certification systems exist
that do not cover all criteria. Communication, gude and information also play an
important role. The report on the scheme may fdiemtlasis for a proposal to the Swedish
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government. A Swedish competent timber/resourcemiody like the above described will
be discussed and might be in place in 2011. Therekody might be part of the new action
plan on GPP for 2011 — 2013 that the Swedish govem will decide on in late 2010.

Italy does not conduct a self standing policy for thelipyirocurement of wood and wood
based products. Timber purchase is included in somneeity products and services namely
office furniture and construction materials, of tteian Green Public Procurement national
action plan (GPP NAP) which was adopted in April020 The GPP NAP is being
implemented by a “GPP Committee” (an inter-mmmistl working group) and by an
“Advisory Board” which includes representatives nrotrade associations, scientists
institutions and other stakeholders.

Unlike the EU GPP Toolkit, the GPP NAP does nontidg “comprehensive” criteria, but
only core ones. More advanced environmental pedores of the products may be used as
award criteria. Minimum Environmental Criteria atechnical indications applicable to
several categories (i.e.. eliminating the use afictoproducts). They are linked to
environmental and - where possible — social /atbitsiderations and form the base elements
to qualify for green products.

Consip, a public stock company, acts as an “awgrdidministration and contracting
authority” that defines, implements and awards ¢emnn behalf of other Administrations
(framework contracts). This includes the adoptidreovironmental criteria agreed by the
main associations of the economic operators anudily adopted by the Ministry of the
Environment (with a Ministerial Decree).

Environmental criteria for furniture, derived froeecolabels and standards worked out on an
European level (Ecolabel, Nordic Swan, Der Blaugdbnas well as International levels
(ISO), focus on the origin and typology of wood §assment and verification). Bidder must
provide a declaration, ensuring at least one ofdalewing three options:

1) Wood coming from forests managed according stasoability, 2) Use of 100% post-
consumer recycled wood, 3) Combination of 1) and 2)

The declaration provided by the bidder must contiagnfollowing documents:

1) Certificate of Origin issued by the local suppli

2) Export permit from the country of origin.

3) Documents certifying the ownership of the land ¢he granting of the right of use.

4) Documents certifying that local entities hadngea the exploitation of land.

5) Any other document that demonstrates the carttab/commitment, social/environmental
given by the producer in the country that supgiesraw materials

Certificates like PEFC and FSC are accepted as snafaproof, while self declaration does
not qualify.

In Austria after two rounds of consultations with differentogurement agencies and
stakeholder discussions the Action Plan for SuatdePublic Procurement has been adopted
adopted by the Council of Ministers on 20 July 2010is mandatory for the Federal
Administration (Ministries and subordinate agengiegecommended to the Provinces and
municipalities.

The National Action Plan comprises core GPP catéor 16 product groups. The following
product groups for public procurement conta@guirements on wood

- Fresh fibre paper
- Furniture
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- Building construction (new buildings & renovation): Timber

- Indoor equipment: Baseboards, construction boards made of wood aoodibased
materials incl. laminate floors

- Office materials

The criterion for wood encompass&¥ood and wood-based materials must be procured
from legal and, if possible, from sustainable fordasmanagement.(Wood and wood-based
materials for furniture must be procured from lefgaést management.)

Accepted systems of verification include:

(a) Certificates for the traceability of the chaincustody for the wood certified according to
FSC or PEFC standards and other equivalent cetifc will be accepted as proof of
compliance.

(b) The legal origin of wood can also be demonstratith a tracing system. These voluntary
systems may be certified and are often part of 3800 or EMAS management systems.

(c) If wood stems from a country that has signétmntary Partnership Agreement with the
EU, the FLEGT licence may serve as proof of legalit

d) If non-certified fresh fibres are used in praiilue, the bidders shall indicate the types,
quantities and origins of the fibres used in putm gaper production, together with a
declaration demonstrating that they originate flegal forest management. The wood shall
be able to be traced throughout the whole valueadtiain.

For the following product groups the National ActiBlan includes also a special
recommendation for the use of timber

- Furniture
- Building construction (new buildings & renovation)
- Indoor equipment

For office materials, wood is to be given prefeeenuer plastics.
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Annex A

(b) Implementation steps towards a public procurement plicy — the UK approach.
The UK government took the approach to avoid priagutimber from illegal and
controversial forest sources, by setting up andempnting a timber procurement policy.
This implementation can be identified in 6 steps:

1) Announce the policy

The policy was first announced in 2000 with a mimmrequirement for purchasing
legal with a preference for sustainable timbeR2009 the policy was taken a step
further and now demands that all timber and woaul+dd products must be from
independently verifiable legal and sustainable sesior FLEGT-licensed timber or
equivalent only.

2) Define legality and sustainability and who and whathe policy applies to

The UK Government developed a set of criteria diefiregality and sustainability.
SeeUK Government Timber Procurement policy: Definitiohlegality and
sustainability

The policy applies to all wood and wood product(ipaper, furniture and
construction) and is mandatory for all Governmespgattments, agencies and non-
departmental bodies.

3) Develop a clear guidance on implementation of thegticy for public sector buyers

Defra developed the Timber Procurement Advice NORAN). SeeUK
Government's Timber Procurement Advice Note (ApRi09)for the most recent
version.

A Commitment of sufficient expertise and adequat®urces to enable effective
policy implementation was identified. The UK Gowerent achieved through the
creation and resourcing of the Central Point ofdipe CPET service to bridge this

gap.

4) Develop clear guidance on how compliance with theiteria can be achieved and
ensured

a. The Central Point of Expertise CPET was set updwige support and guidance on
implementation and compliance with the policy. CR&®@ helpline, website, offers
training and general support. All these servicespaovided free of charge to the
public sector and their suppliers.

b. Guidance documents developed by CPET on accepigenee of compliance with
the policy include

For certified timber and wood products:
i. UK Government Timber Procurement Policy: CritenaEvaluating Category A
Evidenceplease see methodology approach described onRE& @ebsitenere
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For non-certified timber and wood products:

ii. UK Government Timber Procurement Policy: FrameworkEvaluating
Category B Evidencpleasesee methodology approach described on the CPET
websitehere

The above documents are all supported by handkaetkding how to complete
the associated checklists and how to evaluatdahirskigh the supply chain and
at the forest source:

CPET Practical guides: Category B evidence, sugpiyn information

CPET Practical guides: Category B evidence, f@gesgtce information

5) Raise awareness of the policy within the public andrivate sectors

a. The UK Government is running awareness raising eagms and

b. Provides free training sessions via CPET acrossdhatry for the public sector and
their suppliers and contractors

c. Provides free support via the CPET helpline andsitelto the public sector and
their suppliers and contractors

6) Monitoring the implementation of the policy

a. The UK Government is investigating reporting regments for all major
construction projects and

b. Monitoring requirements at different levels acrtigs public sector is being
implemented

The UK has had very positive feedback with thisrapph in avoiding procuring from illegal
and controversial forest sources. This has beliewasd with minimal amounts of resources
but strong willingness and political support.

The UK Government would welcome the opportunitghare its experiences.
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Annex A

(c) Stakeholder perspective on public procurement fovood and wood-based products
criteria

Environmental non-government organisations (eNGOSs)

After years of implementation of timber procurememblicies, NGOs conclude that
procurement policies can play an important rolpushing for sustainable forest management
practices in the EU and at global level. But mudbrenis still required. The EU needs to act
to ensure that timber procurement policies acttos$€U further good forest management.

Public procurement and the discussion of what puttocurement can and should address
within the EU has been a subject for debate farme of years now. Since the adoption of
the EU Public Procurement directives in 2004, pmalltchanges in the EU took place that
stressed more the importance of environmental nsatt¢hin EU policies, both at EU and at
Member State level. The discussions in the diffeEBd Member states as well as in the Ad
hoc working group on Public Procurement have shthaih Public procurement, as envisaged
today, has changed towards the way it was detednim@004. This report has adopted the
term of “Sustainable Public Procurement” in diffece to “Public Procurement”. The
difference between “public procurement” vs “susahile public procurement” is such that
public procurement per se is the way how publitaxities do procure products that shall be
used for public matters (e.g. school buildings,i@administrations etc.). Public Procurement
has to incorporate and address all legal aspéetiedeto a product procured. Legality per se
should not be a criterion for Sustainable PubliecBrement but an underlying condition — as
it should be a condition to enter the EU market.

From an NGO perspective, sustainability is a veampartant point regarding the EU
commitments towards responsible procurement ofrabtasources, as stated in the EU 2020
strategy on smart, inclusive and sustainable gr8Wth

Unsustainable forest management practices are tedasen in Europe — still a reality. Case
studies exist that demonstrate that there are praliiems with illegal logging in the B0

Based on the EU law governing public procurementluding the Treaties, the EU
procurement directives and relevant case law, tlhésdegal ground to conclude that all three
pillars of sustainability are linked to the subjecatter of a contract for the procurement of
legal and sustainable wood or wood products. Thesesocial aspects relating to sustainable
forest management should be taken up in the teghmsigecifications or award criteria.
Environmental NGOs advocate a debate to clarifg tlmnderstanding as well as other
requirements of EU procurement law. NGOs have rebed and analysed the requirements
of EU procurement law and are contributing thislgsia to the debate on controversial issues
in order to resolve these controversies. FurtheemdGOs insist that the European
Commission, for its part, provide sound legal argaotngrounded in ECJ jurisprudence to
support its assertions about the requirements opdurement law.

89 http://ec.europa.eu/eu2020/pdf/COMPLET%20EN%20B AR %20%20%20007%20-
%20Europe%202020%20-%20EN%20version.pdf
% http://bspb.org/show2.php?id=1442&menu_id=37
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NGOs advocate for ambitious sustainable timber ym&oent policies as well as greater
harmonization of policies throughout the EU. Frdme NGO point of view, the objective
should not be to compromise on the lowest levekdliarmonise upwards.

Sustainability standards should be suitable tosassenimum performance standards at forest
management level and the standards should be wusé#ukicontext for which they were
developed. Sustainability criteria have to be lohké@th stringent verification tools in order to
properly check the impact on the ground. To defioenmon or harmonized criteria and
indicators for Sustainable Public Procurement, qoles and criteria of Forest Europe
(former MCPFE) as defined in their PEOLG (Pan EesopOperational Level Guidelines),
could form a basis for the discussion, but theeestiortcomings: the criteria were created for
reporting on national level and not for forest ngaraent unit level, and are therefore not
suitable for verification of sustainable forest ragement at unit level. The monitoring and
implementation of those has proved difficult oves tast years with very mixed results.

The role of Voluntary Partnership Agreements “VPASIl needs further follow up within
the debate on Sustainable Public Procurement.siriefings, the European Commission
refers to Voluntary Partnership Agreements in tiowing way: “VPAs aim to contribute to
timber-producing countries’ commitments to promaigstainable forest management by
supporting improvement in forest law enforcemerd governancé' However, it states as
well in the same briefing that: “These agreements designed ultimately to eliminate
illegally-produced timber from a Partner Countryilsternational and domestic trade”.
Although addressing governance and social issueerpmning illegal (and potentially
unsustainable) forest use are among the aims o6 E and the role of the VPAs within the
context of sustainable forest management is spekifi all signed VPA2? it is important to
note that no agreement is currently operationaénEthough VPAs are to date addressing
governance or social problems related to the fosestor, the focus on governance and
sustainable forest management has to remain afethtee of efforts in VPA implementation.
Therefore, it should be further debated how the itbdng of Voluntary Partnership
Agreements and of VPA achievements in governanéameand sustainable forest use
should be treated within the framework of Sustdmabublic Procurement, and how EU
policies will continue to support the efforts ofiitisociety and partner country governments
in improving the way they use forests.

%% http://ec.europa.eu/development/icenter/reposdiBRyFlegt_Bré_2007_en.pdf

“The Council Conclusions on FLEGT (OJRO03/C 268/01), endorsing the Commission’s FLEGT action

plan, acknowledge specifically that “forest lawaekement, governance and trade needs to be addnetbe

the framework of sustainable development, sustégrfabest management and poverty reduction, asasell

social equity and national sovereigrity.

% The three signed VPAs with Ghana, Republic of @oagd Cameroon state as objective of the agreetment
provide the legal framework to support the committref the parties to the sustainable management of
forests.
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Forest owners view on the sustainability criteria 8EU green public procurement policy

The basic objective of the EU public procuremerlicgos to enhance free movements of
services and goods by eliminating trade barrietghA same time public procurement policy
aims at guaranteeing equal market access to gilisupand raw materials. These underlying
principles form also the foundation of EU green lgulprocurement together with
environmental aspect. Forest owners see that tbeessi and functioning of green public
procurement can be assessed against these basiples.

Unfortunately we have lately witnessed on Membeatest level a diversified policy
development on GPP for wood and forest based ptedés a result of varied national
approaches to legality or sustainability of woodekt producers are faced with an incoherent
and arbitrary framework for GPP within the EU. Tdfere forest owners call on the
Commission to take the lead by providing coordomatitowards an EU-harmonised
framework for GPP. Commission’s intention to irase cooperation between member states
is warmly welcomed but more concrete actions shdugd presented to illustrate how
Commission is about to fulfil these goals.

Consistency is not only needed between MS polibigls also in all EU policies setting
sustainability or legality requirements on forestl dorest-based products. Forest owner can
not decide or even know the end use of his woodmRhe same forest and even from the
same tree different parts go to different uses.aAdlingle forest owner has to know and be
responsible for is the sustainable managementsofdnests. Thus it should be obvious that
the same sustainability criteria should be usea@rdigss the end-use of wood. This means
that all forest-related policies in the EU - such GPP, RES, FLEGT - should base their
sustainability and also legality requirements ocoenmonly accepted definition and criteria
of sustainable forest management.

Since all EU Member States as well as the Euroggammission are signatories to the
MCPFE process - today known as Forest Europeugtamability definition and criteria and
indicators for sustainable forest management arataral basis for GPP. Forest owners want
to stress that the criteria and indicators creatatker the auspices of Forest Europe are built
on the highest possible base of scientific and gowent agreement. However, to enhance
their use in GPP an analysis is needed to illustrdtich criteria and indicators are related to
environmental characteristics and to subject mafténe contract.

Besides their own national needs Member States &laeeinternational obligations to verify
and report on the sustainable forest managemente $nost Member States have reliable and
functioning governmental tools for verification #eeshould be used also in the context of
GPP. As a voluntary market tool certification can replace laws, administrative procedures
and parliamentary processes. Therefore forest avaer worried about the willingness of
some Member States to use forest certification gwiraary tool for verification. Forest
certification schemes should be treated exactlytrees are, namely voluntary market
mechanisms. Certification can be used as a suppltanyeor optional tool to verify the
sustainable origin of timber but never as obligatoeasure..

From forest owner’'s perspective also the curreahdrto compare and assess different

certification schemes against varying national\@nreregional standards is confusing. Since
all EU Member States and the EU are signatorighddVICPFE / Forest Europe process (as
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mentioned before) it would be natural to use thegeria and indicators. There is an urgent
need for EU-wide, objective criteria against whitth assess the eligibility of different
certification schemes as a verification tool.

Practical cost-efficient means of proof need talbeeloped. The GPP policy should help the
public authorities to compare easily the differeptions and to select the environmentally
friendly ones as well as award those forest prodgue®o really invest in SFM.

Forest owners support the principle of green pupliccurement to enhance sustainably
produced and environmentally friendly products aedvices. As a producer of sustainable
and renewable raw material wood forest owners énEbl have the right to expect that GPP
would support the use of wood. It is of great intance that inconsistent and complex GPP
regimes do not lead to a situation where a reneavatdduct, with such green credentials as
EU produced wood, is handled unequally compareaxdher products and raw materials.

A fair approach should be taken, which assessesusiainability and legality of all possible
products in a product group thus providing a lgsalying field for different raw materials.
Comparable criteria should be applied to all matenn a product group. The criteria for all
raw-materials should cover the same basic requimssnef sustainable raw material
production and traceability. Setting requirementsrte raw material or product only can lead
to unwanted substitution effects where purchasessrichinate wood due to its more
complicated purchasing rules and higher transactsits in public tendering.

In order to develop green public procurement intea environmental friendly initiative the
focus should be turned from sustainable raw matpraduction into the sustainability of the
whole life-cycle of the product. Production of ramaterial is only one part of raw product’s
environmental impact and a policy concentratingtbis part only is fully ignoring the
damages caused to environment during processiegans disposal phases. Therefore GPP
should include also criteria relating to renewapiand recyclability of the product, energy
efficiency during the processing and use of a raatemial as well as carbon sequestration and
emissions.
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Forest-based Industries position on sustainabilitgriteria and means of proof in public
procurement for wood and wood based products

Green Public Procurement is defined as "the apprbgcwhich public authorities integrate
environmental criteria into all stages of their greement processes, thus encouraging the
spread of environmental technologies and the dpwedmt of environmentally sound
products, by seeking and choosing outcomes and@udithat have the least possible impact
on the environment throughout their whole life-&jcl The focus is clearly laid on
environmental aspects.

Green public procurement can be a useful tool togthat the forest based industry (FBI) in
the EU can combine in an exemplary way competiggenand sustainability. Public
procurement is developing rapidly and can be anpetiepowerful instrument. The industry
will be responsive and provide the consumer — puldliprivate - with the products which are
wanted fulfilling different demands: if there isdemand for green and sustainable products
the industry will deliver. The industry believesaththe market rules and the customer
demands always work towards the right balance.givernments have two roles to play— on
the one hand as policy makers they are settingfrimaework conditions for economic
activities, on the other hand they are market gastnwhen purchasing goods and services.
But they are not standard customers, because thdyuging with tax payer's money.

The forest based industries expect from the Comaomsand MS to start greening public
procurement from the perspective of the most enwirental harmful products that are put on
the market (first the fossil-based and non or sjorghewable products) and to acknowledge
and promote renewable products versus non-renewablbucts. There is also a need for
equal treatment among the different raw materiedsurces: currently it seems that timber
and timber products are the only category whereéeyt criteria would be applicable not only
at the use and disposal phases (which is the oasdl the manufactured products), but to the
raw material extraction and the processing phaseswall. The same sustainability
requirements should be applied as well for woodefoergy. This was not the case from the
very beginning of the discussion on renewable aagfig Europe and still the recent report to
be reconsidered in 2010 only makes recommendatiiotiee Member States. Paper and wood
products from third countries should be treatedadiguas the domestic paper and wood
production in the EU. The FBI request clarity or thargins of Green Public Procurement in
the use of social criteria, the application of émoel schemes and criteria not related to the
subject matter of the contract. (e.g. forest dedifon and content of recycled material in
wood products). Existing margins exceed legal memoents giving a lot of the room for
interpretations thus creating uncertainty. The dorigased industries expect a harmonised
European approach to Green Public Procurementeirsitigle European Market, improving
the comparability of different national approaches.

Green public procurement contains a policy, a legaiarket and a technical dimension.
These four dimensions need to be addressed togeathem integrated and balanced manner.
Unclarities in the EU legislation (e.g. EU Dire@i\2004/18/EC, EU Handbook “Buying

Green”, Communication on “Public procurement fobetter environment”, FLEGT) and

differing national approaches create uncertaintytie economic operators. The industry also
is concerned that certain implementation policiepublic procurement at the moment are
actually resulting in discrimination of certain reaals namely wood and paper. It is not easy
to explain why the requirements in public procuratreze only focusing on paper and wood
products and not looking on the impacts in the potidn/extraction and processing of other
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raw materials. It has also to be questioned whyabaxiteria should be required besides
environmental criteria in public procurement.

The Commission is being requested to provide letaity. In the view of the industry an
EU-wide Green Public Procurement policy should bepeprtionate (balancing the
requirement, the economic value and the desiredctibg of the buyer) and transparent
(accessible for and verifiable by everyone), i.eogle should be aware of the content. All
bidders should be treated equally (equitable). Téopirements have to be realistic and
achievable (workable). A Green Public Procuremeanticp should also be non-contentious,
open for continuous improvement and based on coryramtepted and "ratified” principles
(e.g. MCPFE). In that respect, both FSC and PEFK(ficates and other evidence should be
accepted and the principles have to be compatibéesingle-Market and WTO rules to avoid
difficulties in these areas.

When talking about sustainability the FBI basicaligfer to all the three pillars of
sustainability. However, when talking about GreeublR Procurement the focus is on
greening, therefore it should be started with emmnental aspects before expanding to other
aspects. If sustainability is the intention, thém teconomic sustainability has not been
addressed so far in the debate besides environhaasocial aspects. Then the FBI would
urge to reflect the full range of sustainability tine definitions, taking the fact that the
greening and environmental criteria in public precnent in general form only one aspect.
Also, the expertise of public buyers might be ratbe/, hence possibly leading to making the
easiest (and not the best) purchase decision ifriteria used are not as simple and easy to
interpret as possible to be rightly understood.other problem seems to be how to weight
different criteria — economic, social environmentahd how it can be assured that the criteria
are not discriminatory.
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ANNEX A (d)
An LCA approach for comparing legality with sustainability aspects of wood and wood-
based products (ex. DG ENTE):

Legality and sustainability are often seen as gn@ssion, with legality even being regarded
as a first step towards sustainability. In factirthelationship is much more complex. Using
the time dimension enables a more complete viewhef complex relationship and could

facilitate their integration into an LCA-based apgech to PPP.

Diagram A shows the “natural” life-cycle phases of wood &odlebased products and some
of the legality and sustainability aspects whicttuscin each. This shows that there are
overlaps and gaps between legality and sustaibabilherefore, they cannot logically be
considered as a step progression, except perhagertamin cases. Thus, they should in any
case be regarded as complementary and could eveoris&dered (in a simplistic way) as
equally valid and viable alternatives in the conht@xPPP. Ideally, it should be agreed which
factors from either/both should form the basis .gf ¢echnical specifications, award criteria,
etc. In any case, a possible approach could beettaa dimit on the % of award points
attributable to either legality or sustainability @an admixture derived from both. This could
not only help avoid discrimination against legatlier, such as that from FLEGT VPAs, but
moreover put the origin phase of wood into perspeds regards an LCA approach.

To permit an LCA-based approach to PPP, life-cyptiases and their boundaries need to be
agreed, as well as the criteria to be used for .e@dbis would help move the focus of
PPP/GPP away from the origin of raw materials, saghvood, by also looking at the other,
downstream, life-cycle phases. A first attempt t¢otkiis is shown irdiagram B. (NB This
uses the “classical” LCA phases, but thus groupsftinest growth phase together with the
harvesting and trade phase, which were shown gepama diagram A. This fudges much of
the distinction between legality and sustainabilityowever, it does permit an initial
appreciation of the use of LCA parameters and iassible means of proof.

LCA criteria should be functionally rooted (perfante-based) and their parameters need to
be measurable, so as to permit fair comparisonsdeagt products of different materials. One
tool which could help to set them is the environtakproduct declaration (EPD), which
should provide neutral, science-based informatloouglike products. LCAs and EPDs are a
relatively new field, without a standardised appitoarherefore, their use needs to be done on
a step-by-step basis but a phased timetable ceuébtablished, building criteria as and when
methodologies become established.

% This annex is an extract of informal work in presg at the time of the last meeting of the SFC WG®Wwod
and Wood-based Products Procurement. It does remssarily represent a view or opinion of either DG
Enterprise & Industry in particular or of the Euesm Commission in general. It is presented to
help demonstrate indicatively the complexity of thegality/sustainability relationship, but does not
necessarily reflect a consensus view of the WG
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A. Incidence of sustainabi

ity and legality aspects over a life cycle of wood (including its growth) and

wood-based products:

Growth of forest Harvest and trade of wood Wood processing | Use of wooden | End-of-life
(rotation) products
SuUsS TAI NAB ILI TY
<4 SFM > ?Sustainability? Sustainable design Sustainable use Recovery, re-use,
and processing (e.g. low energy) | recycling,

energy recovery

LE

Legal title

Legal compliance with
management
requirements

GA
Legal harvesting and trade: e.g.
Regulation995/2010:

rights to harvest timber within legally gazetted
boundaries;

payment for harvest rights, including duties
related to timber harvesting;

timber harvesting, including environmental and
j)rest legislation and bio-diversity conservation
where directly related to timber harvesting;

jhird parties’ legal right concerning use and
tenure that are affected by timber harvesting;

trade and customs, in so far as the forest sector is
concerned.

LI

Legality

(health & safety?
ILO?)

T
Legality

e.g. conformity
with product
standards, such
as those relating
to the
Construction
Products’
Directive
(Regulation).

Y

Legality:

e.g. conformity with the
waste directive, such as
avoiding land-fill.
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B. Indicative allocation of life-cycle phases and their parameters to wood and wood-based product

LCA phase Raw material production: | Processing: Use: Post-consumer phase
Growing of wood in forest Direct decomposition
(including: (including useful

wood harvest, , working life of

packaging, wood (product) by | Sustainable recovery:

transport & final consumer - re-use (Optimal
distribution) - recycling carbon

footprint?)

E.g. processing energy -

Low — moderate

Low - high

Energy recovery

v.low [GWEMOHErate | Low - high Low-high
Incidence of SFM Sustainable design | Sustainable Sustainable | Sustainable re-
sustainability/ and processing maintenance and disposal use/recycling/
legality/responsibl Responsible production use energy
e production: (RP) Land-fill tax | recovery
(including
consequences) Legal forest ownership and Emissions
management Other than
co??
Acceptable means SFM, RP: SFM, RP, legal: SFM, RP, legal:
of proof: forest certification; EPDs C-o-C certification | C-o-C certification
C-o0-C C-o0-C
Legal forest mgt: EPDs EPDs?
Land title/ EPDs? EPDs
gazetting/
(including forest plan/felling licence, | Alternatives? Alternatives?
alternatives) EPD 73







Annex B

a) Abbreviations

CBD: Convention on Biological Biodiversity by theNU
C&l. Criteria and indicators

CEN: European Committee for Standardisation
CITES: Convention on International Trade in Endaadespecies of Wild Fauna and Flora
CoC: Chain of custody

EC: European Commission

EMAS: EU Eco-Management and Audit Scheme
EPD: Environmental product declaration

FBI: Forest-based Industries

FE/MCPFE: Forest Europe, formerly Ministerial Caefece for the Protection of Forests in
Europe

FERN: Forest and the EU Resource Network

FLEGT: Forest Law Enforcement, Governance and Trade
FSC: Forest Stewardship Council

GMO: Genetically modified organism

GPP: Green public procurement

ILO. International Labour Organisation

ISO: International Organisation for Standardisation
ITTO: International Tropical Timber Organisation

LCA: Life-cycle analysis

MS: EU Member States

NFP: National Forest Programme

PEFC: Programme for Endorsement of Forest Cettiifina
PP: Public Procurement

PPP: Public procurement policy



SFC Ad Hoc Working Group IV on Public Procuremehtvmod and Wood-Based Products

SFC: Standing Forestry Committee

SFM: Sustainable forest management

SRPP: socially responsible public procurement

TPP: Timber procurement policy

UNCED: United Nations Conference on Environment Biedelopment
UNECE: United Nations Economic Commission for Ewwop

VPA: Voluntary Partnership Agreement

WPP: Wood procurement policy
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Annex B

c) Terms of reference of the SFC ad hoc working gugp on public procurement of
wood and wood-based products

Background

During the 108 meeting of the SFC on®10ctober 2008, members of the Committee
expressed their interest in establishing an ad &tnding Forestry Committee (SFC)
Working Group (WG) on public procurement of wood awdod-based products. The
possibility to set up working groups is laid downArticle 7 of the rules of procedure of the
SFC (AGRI/2001/53015/02 EN).

The exchange of views on the application of rulesl grocedures from the public
procurement (PP) directives to wood and wood-baseducts was placed on the agendas of
the SFC meetings held on™®ay and 28 July 2007. In the context of implementation of
the EU Forest Action Plan (FAP), two workshops wanganised on the subject in 2008. One
- on public procurement policies for timber - waganmised in Copenhagen by the Danish
Ministry of the Environment and Chatham House (Rdgatitute of International Affairs)
and took place on 7¥8April. Another workshop - on public procurementipp on wood and
wood-based products - was organised by the Europeammission in Brussels on"3une.

On 16" July 2008, the Commission adopted the Communicatio Public Procurement for a
Better Environment (COM (2008) 400). The Communaratprovides for a process of co-
operation with the Member States, aimed at settolgmon criteria for use in green public
procurement (GPP) for a series of identified ptyosectors. Out of these four sectors
(construction, paper, furniture and energy) arevat for wood and wood-based products.

Objectives and scope of work

This WG will contribute to the implementation of KAction 17 of the FAP. Activity 17.2 of
the work programme for implementation of the FARMscéor an exchange of experience
between the Member States, Commission servicestakéholders on developing guidelines
for application of the public procurement directite forest products. According to the work
programme, this exchange of views should servectoese better compatibility between
different approaches applied in the Member Stated, also support the EU FLEGT Action
Plan.

An overall objective of this WG is also to promdtee active participation of more EU
Member States in the discussion on public procureéniEBP) of wood and wood-based
products. The WG contributes to the follow-up a¢ thommission Communication on Public
Procurement for a Better Environment (COM (2008D)4(by providing input for the
preparation of more detailed guidance for the appibn of the principles of green public
procurement to wood and wood-based products.

Specific issues to be addressed by the Working Girezlude:
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How to apply the concept of "legal timber" in Greeuablic Procurement (GPP) and
what means of verification of compliance with "léyd requirements could be used
in tendering procedures, taking into account ttatdegulatior>?

How should sustainability be addressed in the iffe stages of a public tendering
procedure for wood and wood-based products (i.¢hentechnical specifications, the
selection and award criteria and/or in the exeoutiauses)?

What is the relationship between criteria and iattics for Sustainable Forest
Management (hereaft&FM Criteria )% on the one hand, and sustainability criteria
that are suitable to be included in public procwemof wood and wood-related
products (hereafter "PBustainability Criteria” on the other hand, also taking into
account ongoing discussions and possible propasalserning sustainability criteria
for woody biomass for energy?

How to avoid discrimination and distortion of cortipen between raw materials and
products with and without legality and/or sustaifigb requirements in public
procurement procedures? How to apply the princgfleife Cycle Assessment for
wood-based products?

What forms of proof of compliance with SustaindlilPP Criteria could be included
and how should they be applied in tendering procsfu

How to use existing certification schemes and/ary"ather equivalent means of
proof" as proof of compliance with Sustainabiliti? riteria? How to assess these
other means of proof?

The above questions should be addressed withinefisting framework of EU public

procurement. The work should help to clarify thiatiens between sustainability criteria that
may be applied in public procurement (SustaingbMP Criteria) and those applied to SFM
(SFM Criteria) as well as those used in other egl@ontexts, in particular renewable energy.

The above list of issues and objectives to be addrk by the WG is not exhaustive. The
group itself may propose additional elements ofgihegject to be considered. It will take into
account outcomes of the ad hoc expert meetinggafl lend sustainable timber, 26th January
2009”. The work in the WG will be co-ordinated with slari developments in other
frameworks (e.g. eco-label, bio-energy).

Mode and timing of work

95

96

97

Draft regulation laying down the obligations gfesators who place timber and timber products en th
market

Such as the Criteria and Indicators endorsedhbyVienna MCPFE (2003) to report on the Pan-
European Operational Level Guidelines for SFM (PBQlthat were adopted at the Lisbon MCPFE
(1998) — see also background information

Preparatory meeting with a limited number of G&perts who have experience with national or
international policies in the field of procuremaitsustainable and/or legal timber in order to jpev
general guidance for the SFC WG.
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The WG will be composed of experts nominated by rtrembers of the SFC and several
Commission representatives from relevant Commisslepartments. The working group

should seek appropriate coordination of their pas#t with other working groups and

processes (e.g. the respective national represasgan the Public Procurement Consultative
Committee (CCMP) and in the expert group on Gradslip procurement (GPP expert group)
in order to avoid overlaps, ensure coherence andistency and benefit from work already
done.

The Advisory Group on Forestry and Cork and theigalyy Committee on Forestry Policy
and the Forest-based Industries will be invited thy Commission to nominate experts
representing forest-based sector stakeholderswithalso contribute to the work of the WG.
The Green 10 (group of major environmental NGO$ wafpresentation in Brussels) will also
be invited to participate in the WG. The MCPFE &a@ Unit will be invited to nominate a
repreésentative to follow the work. The WG may ssgeher experts to be heard on specific
iIssues”.

The mode and detailed timing of work of the WG vadé decided by the group itself during
the first meeting. The WG will hold from four taxsineetings during a period of 18 months,
starting in the first half of 2009. DG Internal Mat (Unit C.3) from the Commission will be

closely associated with the work and shall be tlanrpoint of contact for issues relating to
the interpretation of EU public procurement ledislia. In the process of work, the WG will

periodically report to the SFC about progress, detig the work and presenting a final
report to the SFC by the end of 2010.

All members are expected to contribute activelyhi deliberations in the WG as well as by
providing the necessary information. Meetings wake place in Brussels and will be chaired
by the Commission; English will be used as a wagkenguage. To facilitate the work, the
WG may appointapporteur(s) who will aid the chairman in reporting back te t8FC and
preparing the group's final report.

Travel costs will be reimbursed to the participarftthe WG meetings according to the same
rules and procedure as applied to those attendt@yrSeetings.

Expected outcome

This WG is intended to develop a better understandif technical aspects of public
procurement schemes for wood and wood-based pduocthe EU Member States and
contribute to the guidance to be given by the Cossimon on the application of GPP
principles to wood and wood-based products.

The outcome of work of this WG will be a report:

— Clarifying the concept of "legal timber" and itdatonship with the PP Sustainability
Criteria;

% Any conflict of interest between their functias experts regarding the subject matter to tisted in this

working group and their other occupationsuiti be avoided.
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— Clarifying the relationship between the criterialandicators for SFM (SFM Ciriteria)
and sustainability criteria that are suitable taruded in tendering documents (PP
Sustainability Criteria), also taking into accouwntgoing discussions and possible
proposals concerning sustainability criteria forogp biomass for energy;

— Providing guidance on criteria addressing sustdibalwvhich comply with public
procurement rules (PP Sustainability Criteria) amaoposing objective means to
assess such compliance;

— Providing guidance on how to use existing certtfma schemes and how to assess
alternative and equivalent means of proof, as coetpaitho e.g. FLEGT licences in
the context of public procurement;

— Aiming to ensure that the PP procedures for wood wood-based products are
consistent with the voluntary nature of the meahgrmof, such as certification
schemes, and with the principles of credibilitygnsparency, cost efficiency, open
access and non-discriminatory character with radpdorest types and owners;

— Assessing the impact of technical specificatioe$ection and award criteria applied
in GPP on the competitiveness of wood and woodégmeducts versus other
materials;

— Clarifying how the principle of life-cycle assesstheould be applied as part of the
GPP requirements;

— Providing guidance to work towards better comphitybiof national schemes and

common frameworks in order to avoid market unceties.

Annex to the terms of reference: Background infaroma

85



SFC Ad Hoc Working Group IV on Public Procuremehtvmod and Wood-Based Products

Annex to the terms of reference
Background information
Communication on GPP

The Communication on Public procurement for a Ibegtevironment (COM (2008) 400 of
16th July 2008 provides for a process of co-openatiith the Member States aimed at setting
common criteria for use in green public procurenfent series of identified priority sectors.
Four sectors (construction, paper, furniture ameweble energy) are relevant for wood and
wood-based products. Criteria which are being age should be compliant with public
procurement legislation (Directives 2004/17/EC &0@4/18/EC) and therefore transparent,
objective, verifiable and linked to the subject teatof the contract. Where individual
materials, such as wood, are addressed within dinéext of several priority sectors, one
coherent set of criteria should be developed. Wiéferent materials can be used to serve
the same purpose, criteria setting will take intooaint the possibility to increase the use of
renewable substitutes where appropriate.

The accompanying Staff working document (SEC (200B)6) provides for specific legal
and operational guidance, including a chapter enpitocurement of wood and wood-based
products. It discusses frequently used conceptegaiity and sustainability and how these
concepts may be used in the framework of a greenupement policy. In reference to the
Forest Law Enforcement Governance and Trade (FLE@&dtjon Plan, the document
indicates that contracting authorities should regjall wood to be legally logged (as a
technical specification in supply contracts and amtiact performance clause in works
contracts) and to promote compliance with sustalityxaleriteria (considered to better assure
observance of environmental and social aspects atsf management than the
implementation of the legality principle, by waya#ard criteria. To ensure compliance with
public procurement legislation, only those speaiiiens and criteria can be included which
are related to the subject matter of the contract.

These recommendations are also included in the gheanof green tender specifications for
four product groups, including paper, as part ef @taff working document.
Open questions which require further co-operatiothveand among the Member States

Which criteria/conditions for legally logged wood ae suitable for use in tendering
procedures?

To be in line with public procurement legislatiatl, conditions for contracting authorities to
verify when checking compliance with the legalityngiple need to be linked to the subject
matter; further discussion may be necessary inramedentify those that can be used in
tendering procedures.

— Proof of compliance with legality.
According to the recommended GPP criteria:

"Certificates of chain of custody for the wood é&brcertified as FSC, PEFC any other
equivalent means of proof, will be accepted as proof of compliance. The lleggin of wood
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can also be demonstrated with a tracing systemgoiirplace. These voluntary systems may
be third-party certified, often as part of ISO @0&nd/or ISO 14000 or EMAS management
system.

If wood stems from a country that has signed a Mahy Partnership Agreement (VPA) with
the EU, the FLEGT licenamay serve as proof of legality.

For the non-certified wood fibres bidders shall icate the types (species), quantities and
origins of fibres used in the pulp and paper prddut together with a declaration of their
legality. As such, the fibres shall be able todae¢d throughout the whole production chain
from the forest to the product.

In specific cases, where the evidence provided as aonsidered sufficient to prove
compliance with the requested technical specificetj contracting authorities may ask
suppliers for further clarifications or prodf

There is a need to assess what other means of woaddl be considered as acceptable.

— Which award and selection criteria can be consideck appropriate for use in
tendering procedures?

Commission services propose to co-operate with neenstate experts who have gone
through the exercise of examining existing sustalitg criteria (developed under various
international certification schemes) and identifyiwhich ones can be considered sufficiently
objective, transparent, verifiable and linked t@ thubject matter (wood) in order to be
considered compliant with public procurement legish (UK, DK, NL, FR, BE, DE). The
purpose of this work is to guide procurers withedes of simple, understandable, ready-to-
use criteria. We should aim at not being exhausis/eegards the definition of sustainability
criteria, but formulating or selecting the mainesgint sustainability criteria for use in green
public procurement.

GPP criteria are based on eco-label criteria whedér to the criteria and indicators endorsed
by the Lisbon Ministerial Conference on the Prateciof Forests in Europe (2 to 4th June
1998). Outside Europe, they shall at least cornedpo the UNCED Forest Principles (Rio de
Janeiro, June 1992) and, where applicable, to titeria or guidelines for sustainable forest
management as adopted under the respective intarabaand regional initiatives (ITTO,
Montreal Process, Tarapoto Process, UNEP/FAO DmeZAfrica Initiative. Those criteria
relate to environmental aspects (appropriate erdmaent of forest resources, maintenance of
forest ecosystem health and vitality, biologicavedsity, production functions, protective
functions) as well as to social and economic asp@uotintenance of other socio-economic
functions and conditions). Criteria related to abeind economic aspects would need to be
closely examined for compliance with the EU pulpliocurement rules.

The Commission's proposal for a directive on rerdevanergy (RES Directive) includes a
proposal for a sustainability scheme for (a) bitfuer transport and (b) bio-liquids used in
other sectors. It further provides that the Commisshould, by 2010, report on requirements
to extend the sustainability scheme to other enasgg of biomass (including biomass from
wood). Co-ordinated action is necessary.

— Proof of compliance with the PP Sustainability Crieria.
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"Certificates of chain of custody for the wood tfetl, such as FSC, PEFC, etc.,any other
equivalent means of proof, such as a technical dossier of the manufacturea test report
from a recognised body will also be accepted.”

It will be necessary to further refine what cancbasidered equivalent means of proof.

Example from European Eco-label criteria
For paper stemming from virgin wood fibres, thédwing core criteria are recommended:
Specifications
1. The virgin wood fibres for pulp production shatime from legal sources.
Verification

Certificates of chain of custody for the wood dezti, such as FS&, PEFC®, etc., or any
other equivalent means of proof, will be acceptegraof of compliance.

The legal origin of wood can also be demonstraté&ti & tracing system being in place.
These voluntary systems may be third-party cedjfigften as part of ISO 9000 and/or 1ISO
14000 or an EMAS management system.

If wood stems from a country that has signed a Wy Partnership Agreement (VPA) with
the EU, the FLEGT licenomay serve as proof of legalty.

For the non-certified wood fibres, bidders shallioate the types (species), quantities and
origins of fibres used in the pulp and paper prédduag together with a declaration of their
legality. As such, the fibres shall be able to taeed throughout the whole production chain
from the forest to the product.

In specific cases, where the evidence provided as considered sufficient to prove
compliance with the requested technical specificesti contracting authorities may ask
suppliers for further clarifications or proof.

2. The paper must be at least Elementary Chloniae EECF).

Verification

A technical dossier of the manufacturer will seagemeans of proof.

Award criteria

Additional points will be awarded for:

99
100
101

FSC (Forest Stewardship Council): http://www.fsglen/
PEFC (Programme for the Endorsement of ForesifiCation): http://www.pefc.org/internet/html
http://ec.europa.eu/environment/forests/flegt.htm
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Sustainable forestry sources: additional points lvélawarded in proportion to the amount of

virgin wood fibres for pulp production that comerfr forests that are verified as being

managed so as to implement the principles and messimed at ensuring sustainable forest
management, on condition that these criteria clemae and are relevant for the product. In
Europe, these principles and measures shall dtdeagspond to those of the Pan-European
Operational Level Guidelines for Sustainable FoMahagement, as adopted by the Lisbon
Ministerial Conference on the Protection of Forasté&urope (2nd to 4th June 1998) and

endorsed by the Vienna MCPFE (2003). Outside Eutbeg shall at least correspond to the
UNCED Forest Principles (Rio de Janeiro, June 199#) where applicable, to the criteria or

guidelines for sustainable forest management, aptad under the respective international
and regional initiatives (ITTO, Montreal Processrdpoto Process, UNEP/FAO Dry-Zone

Africa Initiative).

Verification

All products carrying the European Eco-label wal tleemed to comply. Other national type |
eco-labels fulfilling the listed criteria can alse accepted. Certificates of chain of custody for
the wood fibres certified as FSC, PEFC or any o#wrivalent means of proof will also be

accepted as proof of compliance. Any other appab@nmeans of proof, such as a technical
dossier of the manufacturer or a test report framcagnised body will also be accepted.
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