Expert group on Passenger Rights

National Enforcement Body extraordinary circumstances AIR 

Meeting of the Regulation 261/ 2004 National Enforcement Body Sub-Group on Article 5(3)

Date & Time: Wednesday 27th February 2013 10.30am – 5.00pm



Thursday 28th February 2013 9:30 am - 4:30pm

Location: 28 Rue de Mot, Brussels
27.02.2013 
The minutes of the previous meeting were approved 

Recast of the Regulation - The work is independent of the revision of Regulation (EC) 261/2004 and developed to help NEBs manage the existing Regulation.

NEB Meeting - The next full NEB meeting is planned for 12 April. 
Agenda will comprise:

· Update and presentation of Regulation recast proposals

· Briefing in relation to court cases (court cases are being settled in advance of reaching CJEU) to help enforcement
· ½ day discussion of work of this sub-group. Which will require:
· One presentation about process of group

· One presentation about list of Extraordinary Circumstances
· Would like to move towards endorsement of the list by all NEBs

Clear need for NEBs to consider the core principles of how they assess airline technical problems and for commonality in the information requested and questions asked.

McDonagh (CJEU)
Judgment was thought helpful. You can’t take reasonable measures to avoid bad weather, just a process to minimise its impact.

Emphasis in judgment of the need to take into account what is ‘beyond the actual control of the airline’ - The CJEU upheld its interpretation of the Wallentin judgment.
Internal and external factors

Need to consider in any list whether the extraordinary circumstance being evaluated is internal to the airline or external. 

Strikes

Discussion by the group concerning where the strike happened. If it impacts a community carrier, may be persuasive to other Member States the decision of the NEB where it is registered whether the strike is extraordinary circumstance or not.  One Member of the Group explained this was not easy as there was national law (which draws on the TFEU) they had to follow on the right to strike.

NEB Feedback 
Two Member States outside the sub-group wanted more detail on the positive list of extraordinary circumstance.  This will be covered when the list is circulated. Some views that technical problems can be extraordinary circumstances when discovered as part of scheduled checks. However, a lack of crew at a main base unlikely to qualify.

Point by point discussion of the technical problems collated by the group.  The discussion established that there were groups of technical problems, mainly those that related to component failure or where a fire risk was identified, that could be added to the extraordinary circumstances list. 

The technical problems list should however be considered as guidance on the sort of problems that might qualify. NEBs must consider each case on its respective merits. 
28.02.2013

Reasonable measures
The proposed guidance should be clear that there are two parts to the test for compensation.  Whether extraordinary circumstances were relevant and whether reasonable steps were taken to avoid them. Future work of the group could include a list of what might comprise reasonable measures.
Each Member State has a different regime but the target is to harmonise our approach and identify common principles.
Publishing list of decided cases

Need to consider if there are any data protection issues on publishing any list of decided cases.

Minimum Equipment List (MEL) 

Agreed NEBs should only request relevant pages of the MEL rather than a large number of technical documents that were difficult to evaluate.  Need to consider more targeted information and what that would comprise.

Flowchart on crew availability assessment 
Discussion on proposed flowchart. It will now make reference to the fact that for some Member states strikes may be covered by national law. Crew illness can lead to some denied boarding situations (where extraordinary circumstance exclusion does not apply). 

Next steps


ACTION: agreed amendments will be circulated for further comment. Response by 7 March – aim to agree everything by 8 March. All revisions to be complete by 15 March.

ACTION: Group will produce two more notes on weather and air traffic control in due course.

MOVE would like to give opportunity to circulate to NEBs in order that they come to meeting on 12 April prepared and submit any views in advance of that meeting. 

Any other business
It was thought the following website would be useful to assess IATA delay codes: http://www.eurocontrol.int/sites/default/files/content/documents/official-documents/facts-and-figures/coda-reports/iata_delay_codes_full_ahm730.pdf 
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