Expert Group on Passenger Rights

National Enforcement Body extraordinary circumstances AIR
Meeting of National Enforcement Body Sub-Group on Article 5(3) of the Regulation 261/ 2004
Date & Time: Tuesday 15th January 2013 10.30am – 4.30pm

Location: 28 Rue de Mot, Brussels

Jean-Louis Colson (JLC) and Frank Laurent (FL) joined the group during the morning session to provide an update on the revision of Regulation 261/ 2004. They advised that the proposed recast was currently at the ‘Inter-Service Consultation’ stage.  This stage would end on Friday 18th January 2013 and DG Move expected that feedback from all other DGs would be available by then. Once the consultation process was finished and feedback was received and incorporated where appropriate, the proposal would go for translation before being forwarded to the Council of Ministers by end-Feb/ early-March 2013. 

JLC advised that the proposed recast would modify Regulations 261/ 2004 and 2027/ 97. He indicated that the following would be the main changes to the Regulations:

·  Greater focus on strengthening the complaint-handling process via:

· The introduction of deadlines for all parties;

· Linking complaint-handling with current Alternative Dispute Resolution (ADR) proposals;

· Giving National Enforcement Bodies (NEB)  for Regulation 261 responsibility for monitoring air carrier compliance with certain aspects of Regulation 2027/97 e.g. Operating Air carrier (OAC) Terms and Conditions etc.;

· Ensuring that NEB's support complaint-handling bodies where these are different.

· Provisions to strengthen the role of NEBs;

· Greater co-ordination and exchange of officials and information;

· Greater focus on prevention and pro-activity by NEB i.e. not just responding to complaints.

· New additions such as;

· The option for Passengers of Reduced Mobility (PRM) to make special declarations at no additional cost;

· Carriage of musical instruments in cabins;

· Rescheduling;

· Tarmac delays;

· The right to correct spelling-mistakes;

· Definitions for terms such as flight, journey etc.;

· Exclusion of some regional OACs (using aircraft with <75seats) from the obligation to provide accommodation in respect of domestic flights of less than 250kms;

· Where re-routing is multi-modal, giving precedence to the rights afforded to passengers under Regulation 261;

· An Annex containing practical examples of ‘Extraordinary  Circumstances’; 

· Introduction of ‘Comitology Procedure’ to amend Annex.

· Clarifications of existing rights and alterations to existing rights such as;

· The incorporation of the Wallentin judgment into the Regulation;

· The incorporation of the Sturgeon-Bock principle into the Regulation with some changes in the trigger-times for compensation;

· The introduction of a standard 2hr trigger-time for care and assistance;

· Confirmation that OACs must offer re-routing with other carriers, or using other modes of transport, if they can’t provide alternative themselves within 12hrs;

· Burden-sharing under Article 13 must not be prevented by national legislation.

JLC also advised that the ADR Directive should be adopted by March with transposition into national law taking place thereafter. Both he and FL responded to the majority of questions posed by the Task Force about the proposal, indicating that they would revert where possible on any outstanding queries. 

JLC sought a completion date for the Extraordinary Circumstances list from the Task Force – particularly in relation to technical issues. Members reminded the Commission JLC of need to ensure that revised text of Article 5(3) clearly reflected the twin-criteria e.g. Extraordinary Circumstances and reasonable measures. Members explained that on that basis the European Commission (EC) should understand that accepting a technical issue as an Extraordinary Circumstance does not necessarily mean that the OAC is exempted from the payment of compensation. 

It was agreed after some discussion that the list would be finalised by the end of April. JLC felt that whilst the list did not need to be broadened too much, additions to it should largely concentrate on technical issues. The EC advised that it may publish the list in a Non-Paper format after the next formal NEB meeting. JLC and FL then left the meeting. 

The Task Force reviewed the minutes of the previous meeting (which took place on November 22nd 2012). It requested from DGMOVE approval to hold a further meeting in Brussels to ensure that work on the Annex was completed prior to the April deadline.
Extraordinary Circumstances

Lengthy dialogues referring to earlier iterations of the Extraordinary Circumstances list resulted in the following amendments being made to the current list by the Task Force at the meeting:

· Insertion of a further ‘security’ item concerning the removal of unaccompanied baggage;

· The addition of wind-shear to the list of examples of “Damage to an aircraft which could affect the flight or the integrity of the aircraft and requires immediate attention and/or repair and caused by other meteorological events.”;

· The inclusion of an item relating to fire on-board the aircraft;

· The inclusion of an ‘unexpected flight safety shortcoming’ item referring specifically to issues which arise with aircraft parts which are not accessible during most planned maintenance.

DK suggested that it would be helpful to produce a list of technical problems as this could assist other Member States who did not have the benefit of safety experts.  It was also agreed that for the list to be as useful as possible, there should also be some guidance as to the correct process for investigating Article 5(3) complaints.

Other 

Two NEBs explained that they were encountering issues where even where they had concluded that an issue was an extraordinary circumstance, small claims court Judges were not accepting that assessment and ruling in the passengers favour.  One NEB explained they were facing the reverse issue in that Judges tended to side with the airlines. Whilst the planned changes to the Regulation would, in the main, eventually address this issue it was queried whether once agreed by all NEBs this information could be published on the Commission website.  The Group thought such publication would at least have a persuasive influence on Judges. It was agreed that once the list had been approved by all NEBs, the Commission would consider this request.

The Task Force identified the following tasks to be completed in the coming weeks.

Impending Tasks

· Members will prepare a document outlining the process used to determine whether the exemption in Article 5(3) should apply; 

· Ireland will prepare a flow-chart focusing on cabin-crew and circumstances relating to same which may or may not constitute Ex Cir;

· The UK NEB will collect 3 samples of technical issues from each of the participating NEBs with a view to providing examples of component failures that could fall under No 23 on the list.;

· DK requested that the group give consideration to whether the Danish and Italian NEBs could be of assistance.  It was agreed that the subgroup would discuss this with them directly; 

· A memo, and the finalised lists, are to be circulated to the other NEBs in advance of the next joint EC-NEB meeting and a power-point presentation should be prepared by the Task Force to present to the other NEBs at the next meeting. 
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