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   Bonn, 30/04/2014
Comments on preparing a new EU fertiliser legislation
On the occasion of the last meeting of the working group fertiliser held on 17/18 March 2014, the COM asked the representatives of the Member states to submit a written comment on the preparatory work referring to a new joint EU fertiliser legislation outlined in several presentations during the meeting.
Preliminary remark:
Germany strongly supports the revision of a joint fully harmonised EU Fertiliser Regulation. In this context, however, it has always been emphasised that such a EU regulation would be backed if 
· efficiency and safety of the products governed by this regulation continue to be sufficiently ensured, 
· the requirements concerning consumer information are considered as necessary,
· the new joint regulation contributes to simplifying the present complex system of national and EU provisions and, in particular, if it replaces extensive national provisions in the future.
The above mentioned criteria are the basis to evaluate the presentation given by the COM amplifying questions regarding efficiency and safety.
The other option which would be conceivable, but not favoured by Germany, would be to preserve the present system of national provisions and the valid EU Fertiliser Regulation 2003/2003, the latter complemented by pollutant provisions and an enhanced application of the protective clause Article 15 of Regulation 2003/2003 and, as appropriate, an enhanced application of Article 36 of the TFEU in relation to risks resulting from the free movement of goods.
The procedure on conformity assessment and CE labelling of fertilisers outlined in further presentations is not that new to the Member States and industry - the procedure applicable up to now for the placing on the market of EU fertilisers already requires such a conformity assessment by the producer and corresponding controls by the Member States. What used to be and still is rather decisive in both cases is the question on which substance requirements an envisaged labelling as EU fertiliser or a CE labelling is based. The following comments therefore only focus on these technical requirements
and refer to the slide numbers of the presentation.
The presentations on CE labelling and on the future role of the Member States will be assessed in a later comment as appropriate.
Re COM-presentation „Essential safety and quality requirements for fertilizing materials” 
given on 17/03/2014
Re. Slide 3: 
· It is envisaged to incorporate “raw sewage sludge” in a “negative list". Processed wet sludge - the typical municipal sludge - would thus be useable as a raw material for fertilisers or for organic soil improvers for fertilisation.
German proposal: Is that the intention of the COM? If appropriate, the envisaged application of the new regime for sludge and also for "manure" will again be elucidated at the next meeting.
Re. Slide 4:
· Already at this stage, limit values in the food and feed sector considerably influence required limit values for contaminants in fertilisers  - e.g. it is often difficult to stick to limit values for Cd in grain in Germany (grain has a high adoption capacity for Cd) (see also slide 6).
· The contribution made by the REACH registration as a contribution to safety and possibly to a replacement of national provisions in the new fertiliser legislation should not be overestimated; moreover, to specifically integrate the REACH registration in order to replace national provisions will not precisely simplify the procedure.
· In principle, waste and by-products are excluded from the purview of REACH; the same applies to substances under Annex 5 of this REGULATION (EC) No 1907/2006 - but particularly such mineral and organic raw materials make up a high and increasing portion of substances used as fertilisers etc., also in the area of mineral fertilisers by the way - so the contribution made by the REACH registration to safety of fertilisers must be questioned.
German proposal: Clarify the contribution made by the REACH registration to ensuring the safety of fertilisers, soil improvers, growing media and biostimulators
Re. Slide 5:
· First paragraph: From the German point of view, required quality provisions are due to also restrict the innovation potential of industry if need be, contrary to what is outlined on the slide.
Re. slides 6, 7, 12, 13, 14, 15, 19, 21:
The contaminant limits suggested on the slides are compiled in a chart in order to make it easier to compare them; the comments following refer to the respective line in the chart:
Envisaged contaminant limits in mg/kg dry matter (or other reference variable)
	
	Min fertiliser
	Micro nutrient
	Organic fertiliser (EoW)
	Limestones
	Soil improver EoW
	Growing media

	1
	2
	3
	4
	5
	6
	7

	Cd
	3 / > 5% P2O5 60/40/20
	200
	1.5
	3
	1.5
	3

	CrVI
	2
	
	0.5
	still being identified
	0.5
	150 Cr ges.!

	Hg
	2
	100
	1
	2
	1
	1

	Ni
	120
	2000
	50
	90
	50
	90

	Pb
	150
	600
	120
	200
	120
	150

	As
	60
	1000
	
	120
	
	

	(Cu)
	
	
	200
	
	200
	230

	Zinc
	
	
	600
	
	600
	500

	PaHs (16 congenere
	
	
	6
	
	6
	

	Salmonella sspp
	
	
	0 in 25 g sample
	
	
	

	Escheria coli
	
	
	1000 CFU/g product
	
	?
	?

	Weed/phytohygenics
	
	
	2 survivable germs per litre compost/fermentation product
	
	?
	?

	Foreign substances
	
	
	0.5% percentage by mass/dry matter glass, metal and plastic exceeding 5 mm beyond dry sieving
	
	?
	?

	Stones
	
	
	No limit value
	
	?
	?


Cadmium: An agreement was already reached within the working group fertiliser in the years 2009/2010 to specify the cadmium limit for mineral fertilisers (column 2) to be 1.5 mg/kg dry matter. During subsequent discussions within the subgroups, this value was raised only because industry - rightly - pointed to the low application rates in the case of micronutrient fertilisers. Later, however, specific and considerably higher limit values were accepted for micronutrient fertilisers so that there is no need any more to raise the value for the other mineral fertilisers. 
Furthermore, these are fertilisers with typically low nutrient content levels (< 5 % P2O5), a more challenging limit value of 60 mg/kg P2O5 applies to fertilisers with higher levels of nutrient content - this means that, when using P fertilisers, a considerably bigger quantity of substance is applied and - along with a bigger quantity and, in addition, a higher limit value - considerably more cadmium is applied to achieve the same kind of fertilisation aim.
German proposal: Reduce the Cd limit value to the value of 1,5 mg Cd/ kg dry matter which had originally been agreed.
Chromium: It is not clear why a limit value for "total chromium" is specified for growing media. Due to the reduction potential, chromium IV should be irrelevant in organic substrates, but then a limit value would not do any harm. 
There are, however, diverse mixtures of organic and mineral ingredients for example, and also purely mineral substrates. For these, a limit value for chromium VI is definitely important.
German proposal: Limit value for chromiumVI instead of a limit value for total chromium also for substrates
Ni, Pb, As, Cu; When comparing the limit values of the product groups, it is striking that in the case of limestones (column 5) the limit values for nickel are lower, but the values for arsenic and lead are higher than in the case of other mineral fertilizers (column 2). Limestone, however, is applied in multiple quantities of other mineral fertilisers and would thus, under the COM's concept of contaminant quantities ("Frachtenkonzept") have to comply with lower limit values. 
The currently higher limit values relating to mineral fertilisers are technically not justified. Especially in the case of lead and arsenic, it thus seems as if the current pollutant contents of limestones were taken into consideration when establishing the limestone limit values. 
Apart from this, there is no reliable technical reason to dispense with a limit value for arsenic in soil improvers or growing media or to determine a higher individual limit value for soil improvers in the case of copper.
German proposal: 
· The same Pb and As limit values for limestones as for mineral fertilisers - in any case no increase
· Complement As values for soil improvers and growing media
· The same Cu and Zinc limit value for organic fertiliser, soil improver and growing medium 
Salmonella spp, escherichia coli, up to foreign substances and stones: These values only apply to organic fertilisers, but the same raw materials are also used for soil improvers and growing media.
German proposal: 
· Take values of column 4 also for columns 6 and 7.
· For years, there has been a limitation of 5 % dry matter, also accepted by industry, for stones with a sieve throughput exceeding 10 millimeters in Germany. This is an important criterion in particular for organic fertilisers (especially made of composts), but also for soil improvers and substrates.
As a whole, the above mentioned amendments would make the system of limit values simpler and technically more credible.
Re. slides 8, 9, 10, 11:
· There are two groups of viewpoints regarding the issue of minimum nutrient contents for fertilisers preferring lower minimum contents on the one hand, higher minimum contents on the other hand. A lower minimum contents would have the advantage that
· also typical fertilisers containing low levels of nutrient content would be covered and thus
· the typical area of private users - meanwhile representing a big share of the market for special fertilisers - could also be covered without requiring a special scheme.
· Such a low minimum content would also be a smooth solution in terms of regulations since (just) the actual content – considerably higher in most cases – has to be indicated on the label when the product is placed on the market (the minimum content which is important for marketability is, however, not indicated on the label!).
· The danger of a purposeful dilution using problematic raw materials along with low minimum contents addressed by some Member States can not be relevant,  also because, according to statements made by COM's representatives, limit values, negative lists and REACH are sufficient to ensure the safety of the products…!?!?!
German proposal: Use the lowest possible minimum contents along with the labelling obligation for the actual nutrient contents which is required anyway.
Summary of slides 9 and 10:
	
	Solid mineral fertilisers minimum contents % (reference variable dry matter?)
	Fuid mineral fertilisers (reference variable?)

	N
	2
	1

	P2O5
	1
	0.3

	K2O
	1.5
	0.5

	MgO
	?
	

	Na2O
	?
	

	SO3
	?
	

	Micronutrient
	5 %  (in proportion to fresh mass), very high value
	2 % (in proportion to fresh mass), very high value


For fluid fertilisers, it is often inappropriate to take the dry matter as a reference for the minimum contents, because the minimum content level of nutrients referring to this dry matter would be reached very soon in the case of low levels of dry mass content in the solution - in this context, it should be considered to take the fresh mass as a reference for the minimum contents.
The minimum content for micronutrient fertilisers (referred to the fresh mass) specified in the above mentioned chart and on slide 11 of the presentation is too high! 
German proposal: 
· 0.3, possibly also 0.5 %,  for sulphur in the case of solid fertilizers (increasing importance of sulphur as a plant nutrient).
· Correct the values for "micronutrient fertilisers" (see also slide 11). As a first approach, maybe use the lowest values specified in the present type description of the Community law.
· As a first approach, use the lowest values specified in the present type description of the Community law for "fertilisers containing micronutrients".
· As a first approach, use the lowest values specified in the present type description of the Community law also for MgO, Na2O.
· For CaO - if required - alkaline active substances of more than 30 % (?), assessed as CaO,
Re. slide 16 (organic fertilisers) (slide:
· Organic fertilisers differ from mineral fertilisers or soil improvers also with regard to different subsequent regulations (e.g. pollutant limits, labelling provisions, at a later stage also different application requirements). A delimitation of concepts must therefore be legally secure. 
· This delimitation can only be done on the basis of the content of organic substance (or a content of mineral constituents). The values suggested by Germany have already been made available to the COM.
· This does not necessarily require to define subgroups separately; it is also possible to simply label the organic substance and, in turn, make further different requirements for mineral or organic product lines dependent on the labelled content of organic substance (a number of definitions for product subgroups would then no longer be required).
· Due to different requirements, fertilizers also need to be delimited from soil improvers in a legally secure manner. Such a delimitation can be reached on the basis of the intended purpose and the nutrient content.
· The C/N ratio additionally identified in slide 16 describes how quickly nitrogen works in products with a high organic ratio - this parameter is rather inadequate to delimit the product lines.
Re. slide 17 (organo-mineral fertiliser)
· With respect to fertilisers, soil improvers and also growing media, a distinction has to be made between organic and mineral product groups. In all cases cited, this distinction is linked to different purposes of application (different purpose of fertilisation - working slowly or fast, different application periods, different cultures etc.). The distinction between "organic" and "mineral" is made on the basis of the already mentioned organic substance, the value would have to be defined.
· It is conceivable – but not compelling - to launch intermediate groups, i.e. organo-mineral product lines, for fertilisers, soil improvers and growing media. 
· Also in this context, it would be logically consistent to classify the products on the basis of the organic substance content. 
· This level of organic substance is higher in organo-mineral products than in mineral products and again higher in organic products.
· Usually, fertilisers contain more nutrients than soil improvers (minimum contents for fertilisers).
· Substrates also have higher admissible nutrient contents (labelling). 
	Mineral fertiliser

z.B. <= 10 % org. matter
	Organo-mineral fertiliser (?)
z.B. 10-20% org matter
	Organic fertiliser
z.B. >20% org. matter

	Mineral soil improver 
z.B. <= 10 % org. matter
	Organo-mineral soil improver (?) 
z.B. 10-20% org matter
	Organic soil improver 
z.B. >20% org. matter

	Mineral growing medium 
z.B. <= 10 % org. matter
	Organo-mineral growing medium (?) 
z.B. 10-20% org matter
	Organic growing medium
z.B. >20% org. matter




· The imperative classification of raw materials into product groups (such as, e.g., organic fertilisers, mineral fertilisers) occasionally called for is not pertinent - only the raw materials, and not an additional previous intended purpose are relevant as ingredients for mixtures.  It is just the classification of the final product placed on the market which is decisive.. It is therefore not understandable why an organo-mineral fertiliser must only consist of substances which, for their part, had to be classified as fertilisers or  and mineral fertilisers beforehand. 
German proposal: 
· Differentiation of the product groups according to the above mentioned chart; the values of organic substance had already been made available by Germany, they might still be discussed; interim groups "organo-mineral" are not a must, but they are often helpful.
· If such interim groups are desired - they should also be delimited on the basis of the organic substance, and the unreasonable condition stipulating that even the raw materials must comply with already approved fertilisers should be dispensed with.
. 
Re. slide 15 (limestones)
· The neutralisation value required seems very low, too low from the German perspective. Substances of often unknown origin which have hardly any effect might then find their way into the supply routes especially via waste limestones.
· The unit is missing (%).
Re slide 20 (Organic soil improvers)
· Please see comments on slides 16 and 17 for delimitation
· C/N ratio is only interesting as an additional labelling feature, it only describes the availability of nitrogen which might be comprised. 
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