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Summary of the meeting on latest and future developments of OSJD 

Brussels, 30 October 2013, 11:00 - 16:00
Participation

Representatives from BG, EE, LT, LV, HU, CZ, SK and PL were present. 
European Commission (COM) 
European Railway Agency (ERA)
Opening of the meeting by Mr. Grillo
The Deputy Head of Unit at the Directorate General for Mobility and Transport, welcomed the participants and shortly presented the main aims of the meeting:
· To prepare the EU coordinated position for SMPS revision group meeting;
· To exchange information with the Member States on the latest developments, following TWG meeting of 23-27 September 2013 (Kazakhstan);
· To prepare the EU coordinated position for 36th meeting of TWG.
Presentation and discussion of priority issues
· Drafting of a position to be followed in SMPS revision group meeting on 12-14 November 2013

COM gave a short briefing of TWG meeting on fundamental OSJD documents in Kazakhstan where Draft General provisions on contract of carriage of passengers were discussed. Major issues: Russian proposal to re-introduce definition of passenger; status of rules deriving from the General provisions. As a result in the coming meeting of OSJD Transport law commission definition of passenger should be discussed.

COM also informed the participants that proposals concerning this agenda item were received from several MS. COM asked some MS representatives for comments, if any. A MS informed that the Ministry is not a member to the current SMPS, another MS supported the EU position.
Definition of passenger in draft General provisions on the contract of carriage of passengers. 

A MS presented their proposal on possible definition of the passenger but highlighted that they could support deletion of the definition. A MS strongly suggested deletion of passenger definition. Another MS noted that it might be difficult to safeguard deletion of the definition since due to inconsistent position of the EU Member States the decision was taken to re-introduce a definition of passenger. COM reminded that passenger is not defined in the Regulation on passenger rights and obligations nor in CIV, but only in SMPS. On the basis of discussions it was agreed to propose deletion of passenger definition. As a "red line" compromise definition of passenger “passenger – natural person, who has concluded a contract of carriage or a natural person in whose name a contract of carriage has been concluded;”. A MS noted that analogous definitions of passenger are entrenched in multiple national laws of RF. COM noted that this broad definition is sufficient and takes into account western and eastern (passenger is the one who is on board of the train or in platform) approaches. Participants discussed shortly a possible strategy – to agree defining the notion of a passenger as proposed by Lithuania only in TWG if needed. A MS inquired who would present the position in the meeting. COM replied that if it is present it will present the EU position, if not – a MS as coordinator for SMPS.

What is considered to be included in a ticket (what elements a ticket is composed of) and what are considered to constitute other travel documents in your respective system? What elements of ticket price or travel documents should be taken as a basis for calculation of compensation in case of delay (ticket +/- cost of reservation of a seat, sleeping place in a sleeping wagon, service fees, etc)?

COM thanked Member States for their information and proposals and explained a nature of the request to provide information on the elements of ticket and its relationship with the notion of travel document. According to Regulation (EC) 1371/2007 on rail passengers' rights and obligations, the compensation for delays is calculated on the basis of ticket price. The Regulation makes no mention of the notion of travel document.  In the current SMPS and draft General Provisions reference is made only to travel document, and travel document is also used as the basis of calculation of compensation for delays. At the Riga meeting of the SMPS revision group Belorussia was given the task to clarify the notion of a travel document. Therefore it is necessary to better understand what is considered as a ticket and a travel document by those OSJD Members who are at the same time Union Member States and what should be taken as a basis for calculation of compensation in case of delay.

According to a MS the draft is compliant with the Regulation since it talks about travel document and proposed keeping the current text. COM pointed out that if travel document covers all elements, it may be acceptable. Finally it was decided to consider that in the context of SMPS and the draft General Provisions the notion of a travel document is the equivalent of the notion of a ticket used in Article 17 of Regulation (EC) 1371/2007 on rail passengers' rights and obligations. Therefore, in the SMPS and the draft General Provisions, compensation for delays should be calculated based on the value of a travel document.

Status of Rules of passengers and luggage transportation in international traffic
A MS reminded that OSJD Ministerial meeting in Beijing decided that those rules have to be adopted by the Ministerial Conference. However, when taking the decision the content was not known. Currently, when content is available, it is clear that it is subject to the agreement by railway companies. This MS also proposed to reflect this position accordingly in the work programme of SMPS revision group for 2014 which should not analyse and draft rules that are subject to the agreement between railway companies. Participants to the meeting agreed to the proposal.
Consideration and endorsement of draft Working plan of the OSJD Commission on Transport Law concerning the SMPS issues for 2014
Since the coordinated position is that Rules of passengers and luggage transportation in international traffic and Rules governing the relationship between the carriers must be approved by the Assembly of railway companies, they should not be discussed or drafted by working groups under the competence of the OSJD members, e. i. Transport Ministries. They should be subject to discussions under working groups established by the Assembly. Current drafts could be used as a basis for those discussions (analogy to decisions on rules of procedure of OSJD Ministerial Conference and Assembly). 

Therefore it was decided to accordingly reflect the position in draft Working plan of the OSJD Commission on Transport Law concerning the SMPS issues for 2014. This means that working plan should not contain discussions/drafting of Rules of passengers and luggage transportation in international traffic and Rules governing the relationship between the carriers.
· Results of 35th meeting of TWG on the revision of fundamental OSJD documents.

COM briefed participants on the results of the last TWG on the revision of fundamental OSJD documents in Kazakhstan. 
Concerning draft General provisions on the Contract for transportation of goods in international traffic the major open issue is the status of Rules deriving from the Annex - i.e. is it responsibility of the State or railway companies to adopt them. The question is related to the separation of competencies between companies and State which is directly and implicitly established under the EU law. The EU position on the issue, supported by a MS, was that since the Rules may contain provisions of public as well as private law, the decision on the level adopting the Rules should not be taken formally, but should be based on the analysis on the content of the rules. 
Concerning draft General provisions on the use of passenger cars in international traffic and General provisions on the use of freight wagons in international traffic the EU position presented in the meeting was that from the text of the draft Annexes it is evident that there is no justification having two separate annexes. Therefore one single Annex concerning use of vehicles is proposed. KZ supported proposal to have one common annex since their structure is identical, articles the same, more systematic approach would be to unify the annexes, so no risky consequences. However, after tough discussions KZ changed its position and declined their position. Russia commented that the EU proposal contained conceptual changes shifting dramatically the essence. Finally a deadline of 31 October 2013 was decided to present the EU draft.

Concerning inclusion of a disconnection clause to be applied in mutual relations between members of regional organisation of economic integration being OSJD members, Article 64 of draft Convention on through international rail traffic which establishes that regional organisations of economic integration apply between them rules of the organization has been agreed between TWG members. The Article fully reflects the need to safeguard application of the EU legislation in the case of mutual relations between EU Member States being OSJD members. 
When discussing accession to the Convention by regional organisations for economic integration, the Commission confirmed the EU position that current wording of Article 54(3) of the draft Convention must be maintained (in order to exercise the right to vote the organisation shall possess a number of votes equal to the number of its members which are also OSJD members). Several delegations, e. g. Russia and Kazakhstan, contested the EU competence. However Mr Szozda, OSJD Chairman, noted that if members of Regional Economic Integration Organisations (REIO) transferred competences on concrete items to the REIO they are not able to vote nationally. According to the OSJD Chairman, the EU has not informed about the list of exclusive competences. 

After the briefing COM asked participants to the coordination meeting if they see how understanding of the EU competence could be improved. According to COM, the EU made already a lot of efforts in explaining and communicating the list of competences, including a seminar in Warsaw and several letters to OSJD. The ultimate solution is that COM would ask for a mandate on behalf of the 9 EU Member States to negotiate the EU accession to the future Convention. In this way OSJD partners could not question anymore the transfer of competence and will be forced to accept the EU as negotiating partner. 
· Drafting of a common position to be followed at 36th meeting of TWG on the revision of fundamental OSJD documents.

1. Finalizing the Convention chapters in view of the decisions adopted by the XLI Conference of OSJD Ministers.
COM once again noted that this is an open agenda item and does not give any clear indication on particular items to be discussed. Only one MS has sent their proposals that were discussed by the participants.
Regarding nominating a representative who will appoint the arbiters in p.38 “Arbiters” 

In Article 38 „Arbiters“, §§ 2 and 3 the Secretary of the Committee is designated as person who appoints the arbiters. In order to give possibility to elect this person and to guarantee his/her impartiality, we propose to replace “Secretary of the Committee” with “Employees of the Committee according to para 3, p 36”. A MS provided more explanations on this chapter since it directly relates to the finalisation of articles of the draft Convention concerning OSJD Committee. Therefore it was suggested to keep the text as it is till the final discussions on articles constituting OSJD Committee. A MS will inform COM on their agreement/disagreement with the proposal.
Regarding the structure of the working bodies of the Committee 

A MS proposed to keep the Permanent working groups on financial issues and on coding and informatics in the working bodies of OSJD. After discussions and analysis of the draft Convention it was decided that OSJD bodies are entitled to establish working groups. Therefore there is no need to have a finite list of working groups in the draft Convention.
2. Considering and agreeing on the annex to draft Convention "General provisions on international transport of goods".
COM repeated line to take that since the Rules may contain provisions of public as well as private law, the decision on the level/body adopting the Rules should be based on the analysis on the content of the rules.
A MS had comments on §2 and 4 from p. 23 from "General provisions on international transport of goods" regarding the calculations of the prices for transportation. It was agreed to ask a MS as coordinator for SMGS for a feedback from SMGS revision group meeting on the final decision concerning the Article.
3. Considering and agreeing on the annex to draft Convention "General provisions on international transport of passengers".
Please see under agenda item 1.
4. Considering and agreeing on the annex to draft Convention "General provisions on the use of freight wagons for international transport of goods".
5. Considering and agreeing on the annex to draft Convention "General provisions on the use of passenger carriages for international transport of passengers".
COM briefly introduced the EU position that there should be one single Annex concerning contract of use of vehicles.  The position is based on the analysis of current separate annexes on passenger coaches and freight wagons and also on the fact that the EU along with its Member States is member of OTIF and is obliged to ensure compliance and application of COTIF and its Appendices.  COM also informed that 2 MS, whose railway companies' representatives are part of PGV working group drafting the Annexes, were asked to present their views on the basis of which text for a discussion in the coordination meeting would be elaborated. However, since no substantial proposals have been received, COM proposed a draft text that was discussed in the coordination meeting.
A MS expressed the position that the main issue should be the substance. A MS noted that single annex provides for a legal quality.

The draft text has been discussed and agreed by the participants. COM will send it to the OSJD Committee but will not insist in the need for two separate annexes.
6. Plan for work of the ad hoc working group for 2014.
Consistent to the position under agenda item 1.
Date of next coordination meeting

To be considered when TWG's working plan for 2014 is available.

Kornelija VASAUSKAITE

DG MOVE, B2

87668
PAGE  
5

