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1  I NTRODUCT ORY REMARKS  

The effectiveness of  the  free movement of workers implies the protection of statutory 

(first pillar) and supplementary pension rights of migrant workers who choose to exercise 

their rights within the European Union (EU). It is recognised that supplementary pension 

schemes have a varied role in national pension systems of Member States, and the level 

of protection offered by them may, while not being homogeneous, it may not be 

disregarded.   

It should be  noted from the outset that according to the instrument of reference which 

will  be discussed in the process, supplementary pension scheme means any occupational 

pension scheme established in conformity with national legislation and practice such as a 

group insurance contract or pay -as-you -go scheme agreed by one or more branches or 

sectors, funded scheme or pension promise backed by book reserves, or any collective or 

other comparable arrangement intended to provide a supplementary pension for 

employed or self -employed persons.   

Statutory pension rights are protected by Regulation (E C) No 883/2004 of the European 

Parliament and of the Council of 29 April 2004 on the coordination of social security 

systems ,1 as amended, on the basis of important principles such as the principle of 

unicity of legislation, the principle of aggregation, a nd other s. Because of their nature, 

supplementary pension rights , which do not always stem from legislation and which often 

reflect private initiatives , are protected through a different tool. Supplementary pension 

schemes may operate on a funded basis , wh ere "funds" are established separately from 

the employer , receive contributions, invest them and pay the benefits. Other schemes 

are  financed on a pay -as-you -go basis  or combined with a funded approach as well as 

book reserves.  

With the above in mind, the special nature and features of supplementary pension 

schemes have given rise to Council Directive 98/49/EC of 29 June 1998 on safeguarding 

the supplementary pension rights of employed and self -employed persons moving within 

the Community 2 and to Directive 2014/50/EU of the European Parliament and of the 

Council of 16 April 2014 on minimum requirements for enhancing worker mobility 

between Member States by improving the acquisition and preservation of supplementary 

pension rights (Text with EEA relevance) .3 These legal instruments protect the rights of 

migrant workers in relation to supplementary pension schemes. It should be clear at this 

point that most supplementary pension schemes do not fall with in the scope of 

Regulation (EC) No 883/2004. Furthermore, i n the interest of clarity, it should be  noted 

that no pension or benefit should be subject to both the provisions of Directive 98/49/EC 

and those of Regulation (EC) No 883/2004. Any supplementary pension scheme which 

falls with in the scope of the coordination Regulations because a Member State has made 

a declaration to that effect under Article 1(l) of Regulation  (EC) No  883/2004, cannot be 

subject to the provisions of Directive 98/49/EC.  

Additionally, Directive 2003/41/EC of the European Parliamen t and of the Council of 3 

June 2003 on the activities and supervision of institutions for occupational retirement 

provision 4 (the óIORP Directive ô, also known as  the  óPension Fund Directive ô), as 

amended, aims at laying down rules for the taking up and pur suit of activities carried out 

by institutions for occupational retirement provisions. Directive 2003/41/EC facilitates 

cross -border mobility and is therefore related to the goals of Directive 98/49/EC.  

                                                 

1 OJ L 166, 30.4.2004, p. 3 (Text with relevance for the EEA and for Switzerland).  
2 OJ L 209, 25.7.98, p. 46.  
3 OJ L 128, 30.4.2014, p. 1.  
4 OJ L 325, 23.9.2003, p. 10.  
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Against the above background, supplementary pension schemes have an important 

function in the protection provided to workers, as they complement the cover provided 

by the first and third pillar. Directive 98/49/EC not only applies to retirement pensions 

but also, where provided for, to invalidity and surviv ors' benefits. Supplementary pension 

schemes in Europe are highly sophisticated and diverse. This salient feature renders the 

evaluation of supplementary pension schemes in the light of EU principles a difficult task.  

The Directive had to be transposed in  the EU -15 Member States by 25 July 2001 .5 In the 

new Member States transposition had to take place by 1 May 2004 .6 Bulgaria had to 

transpose by 11 July 2006, Romania by 1 January 2007, and Croatia by 1 July 2013. 

According to Article 10 of the Directive, Member States shall bring into force the laws, 

regulations and administrative provisions necessary to comply with the Directive by a 

specified date, or shall ensure by that date at the latest that management and labour 

introduce the requisite provisions by  way of agreement. Member States are held ñto take 

all necessary steps to enable themselves at all times to guarantee the results imposed by 

this Directive [é]ò. Furthermore, ñwhen Member States adopt these provisions, these 

shall be accompanied by such re ference at the time of their official publication [é]ò.  

In this context, the purpose of the present report is to provide an overview of the 

implementation of Directive 98/49/EC on safeguarding the supplementary pension rights 

of employed and self -employed  persons moving within the Community. Two 

implementation reports  on the matter drafted by the European Commission  (EC) , the 

first of which was drafted in 2006 , are to be noted .7  

The present report is structured around five axes, namely: an introduction, an overview 

of the EU framework, the main findings, an analysis of problems and concluding 

remarks/recommendations ( furthermore, the national reports on which this document is 

based  are added as an annex II ). Within the main findings section, the following items 

are addressed:  

¶ equal preservation;  

¶ cross -border payments;  

¶ cross -border membership of posted workers;  

¶ information provided to scheme members;  

¶ the a dequacy of cover of all the matters and persons subject to Directive 

98/49/EC;  

¶ m easures adopted to prote ct the persons who are not trade union members in the 

event where Directive 98/49/EC was implemented by means of collective 

agreements;  

¶ a l ist of problems faced by scheme members exercising their right to free 

movement;  

                                                 

5 See Report from the Commission to the Council, the European Parliament, the European Economic and Social 
Committee and the Committee of the Regions on the Implementation of Council Directive 98/49/EC, Brussels, 
26.01.2006 (COM(2006)22final), p. 3.  
6 Idem .  
7 Report on the implementation of Directive 98/49EC in the 25 Member States: COM (2006 )22 Final of 
26.01.2006  and its annex: SEC(2006) 82.  

Report on the implementation of Directive 98/49EC in RO and BG: COM/2009/0283 final and its annex: 
SEC/2009/0813 final.  
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¶ a b rief description of noteworthy ad ministrative practices and case law since 

2006/2009.  

As already mentioned, the report is based on inputs provided by the national experts of 

the EU - funded network Free m ovement of workers and Social security coordination 

(FreSsco ) which is run by Ghent Un iversity , Belgium.  
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2  OVERVIEW OF THE EU L EGAL FRAMEWORK  

For the clarity of the discussion, it should be recalled that according to Directive 

98/49/EC, supplementary pension schemes are considered to be any occupational 

pension schemes established in conform ity with national legislation and practice such as 

a group insurance contract or pay -as-you -go scheme agreed by one or more branches or 

sectors, funded scheme or pension promise backed by book reserves, or any collective or 

other comparable arrangement int ended to provide a supplementary pension for 

employed or self -employed persons. Furthermore, it should be clear that  schemes which 

are covered by the term "legislation" as defined by Article 1(l) of Regulation (EC) No 

883/2004 , or in respect of which a Mem ber State makes a declaration under that Article 

are excluded from the material scope of  Directive 98/49/EC . According to the inputs of 

national experts for the purposes of the present report, there are supplementary 

schemes which fall under Regulation (EC ) No 883/2004 in the case of Bulgaria 

(compulsory supplementary pension schemes)  Switzerland, Denmark, Greece, France, 

Liechtenstein, Lithuania, Norway, Romania and Slovenia.  

There is a variety of forms of supplementary pension schemes in the EU, in the EEA8, and 

in Switzerland, which range from schemes run on the basis of collective agreements ( e.g.  

BE, DK, SE, CY and  SI ), to schemes offered by private entities, including life insurance 

companies ( e.g.  AT, CZ, DE, DK, FI, FR, HU, LT, NO, PL, PT and  SK), or by 

supplementary pension institutions/funds ( e.g.  AT, DE, EL, FI, FR, HU, PL and PT ). 

According to the reports of national experts, there are also supplementary pensions 

schemes based on setting aside book reserves in order to back the pension promise i n 

Austria, Belgium, Germany, Luxembourg, Spain, and Sweden. It is observed that most 

Member States have adopted a combined approach of supplementary schemes which 

includes more than one form. An illustration of such an approach  can be found , for 

example,  in  the Netherlands, where occupational schemes are subject to collective 

negotiations,  which exist in parallel with industry -wide pension funds, company pension 

funds, and agreements with insurance providers.   

Furthermore, supplementary pension schemes m ay be collective or individual, closed -

ended ( e.g.  DK, HR and  IT ), open -ended ( e.g.  HR and  IT ), mandatory ( e.g.  in relation to 

a specific professional category) or voluntary ( e.g.  RO, SI and  SK) or include a 

compulsory segment and a voluntary segment at th e same time ( e.g.  BG). Furthermore, 

they may be open to employees on a voluntary or obligatory basis , based on  the time of 

entry into service. The report concerning Iceland states that there are currently no 

supplementary pension schemes within the meaning  of Articles 1 and 3(b) of Directive 

98/49/EC.  

All in all, it is clear  that the landscape is highly diverse. In this context, the main rules  of 

Directive 98/49/EC can be summari sed as follows:  

¶ A person who leaves a scheme because s/ he moves to another Member State 

must not be treated differently than a person who leaves the scheme but remains 

in the same Member State, as far as his/her vested rights are concerned (Article 

4).  

¶ According to Article 3(d) of the Directive, "vested pension rights" means any 

entitlement to benefits obtained after fulfilment of the conditions required by the 

rules of a supplementary pension scheme and, where applicable by domestic 

legislation. The concept of "vested pension rights" is important especially for the 

operation of t he above  mentioned Article 4.  

                                                 

8 It should be noted that according to the national report on Iceland (please see Annex II to this report), there 
are currently no supplementary pension schemes in Iceland within the meaning of Articles 1 and 3(b) of 
Directive 98/49/EC. It is furth ermore stated that all schemes subject to Article 8(3) of Act No 129/1997 on 
mandatory pension insurance and on the activities of pension funds (Declaration under Article 5 of Regulation 
(EEC) No 1408/71), are covered by the coordination Regulation.  
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¶ Member States should take the necessary measures to ensure that benefits under 

supplementary pension schemes are paid to members and former members as 

well as others holding entitlement in virtue of such schemes in all Member  States, 

given that all restrictions on the free movement of payments and capital are 

prohibited under Article 63 TFEU (Article 5).  

¶ Furthermore, a person posted to another Member State should be allowed to 

continue to make contributions to the scheme in h is or her  "home" Member State  

(Article 6). In order to facilitate the exercise of the right to free movement, 

national regulations should, where necessary, be adjusted so as to enable 

contributions to continue to be made to a supplementary pension scheme 

established in one Member State by or on behalf of workers who are posted to 

another Member State.  

¶ Workers who exercise their right to free movement should receive adequate 

information from employers, trustees or other parties responsible for the 

management  of supplementary pension schemes, especially in relation to the 

choices and alternatives available to them. Access to information stems from the 

duty of Member States to take measures in that regard (Article 7).  

Member States have communicated to the EC the measures in place and/or adopted for 

the implementation of Directive 98/49/EC. In this context, as already mentioned, two 

reports were drafted by the EC on the implementation of the Directive in  the  light of the 

information provided by the Member States , one of which was already identified in the 

introductory part .9 

In addition to the above, some findings stemming from the Court of Justice of the 

European Union (CJEU) shed light on interpretation aspects relating to Directive 

98/49/EC.  

In Commission v De nmark ,10  and  confirmed more recently in Ruben Andersen ,11  it was 

pointed out that even though Member States are free to leave the implementation of the 

Directive to representatives of management and labour, such possibility does not, 

however, discharge Member States from the obligation of ensuring, by appropriate 

legisl ative and administrative provisions, that all workers in the Union are afforded the 

full protection set out in the EU instrument. Furthermore, that state guarantee must 

cover all cases where effective protection is not ensured by other means, for whatever 

reason, and in particular cases where the workers in question are not union members, 

where the sector in question is not covered by a collective agreement or where such an 

agreement does not fully guarantee the principles laid down in the Directive.  

                                                 

9 See supra  note 7.  
10  Commission v Denmark , C -143/83, EU:C:1985:34.  
11  Ruben Andersen , C -306/07, EU:C:2008:355.  
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3  MAIN F INDINGS ON THE NATIO NAL LEVEL  

3.1  Coverage of basic principles  

3.1.1  Equality of t reatment as r egards the p reservation of r ights  

Article 4 of Directive 98/49/EC seeks to ensure that persons moving to another Member 

State should be in no worse situation than those le aving an employment and not making 

contributions to supplementary schemes but remaining within the same Member State.  

More specifically, the Directive sets out that where a worker who has acquired vested 

rights under a supplementary pension scheme in one Member State moves to another 

Member State, those rights are to be preserved at least to the same extent as for 

workers leaving the occupation but remaining within the Member State in question.  

Most national reports mention that there was no need to adopt specific measures to 

comply with Article 4. The reason reported for this is that the existing legal arrangements 

governing the preservation of vested rights do not discriminate  between workers 

remaining in one Member State and those moving to another Membe r State. This was the 

case for Austria, Belgium, Cyprus, the Czech Republic, Denmark, Estonia, Spain, Finland, 

Hungary, Italy, Liechtenstein, Lithuania, Malta, Norway, Slovenia, Slovakia, and Sweden. 

In some cases statutory provisions set out the principle  of equality, which, through 

interpretation, should achieve the purpose sought by Article 4 ( LI can be mentioned in 

that regard).  

From this standpoint, the impact of the Directive appears to be limited, a point which will 

be further discussed later on.  

Bulgaria, Switzerland, Germany, Greece, France, Croatia, Ireland, Latvia, Luxembourg, 

the Netherlands, Poland, Portugal, Romania  and  the United Kingdom have nevertheless 

provided, according to the national reports, for specific provisions in order to ensure  

equality of treatment as regards  the  preservation of rights. Concerning Portugal, the 

statutory provision on the rule of equal treatment as regards preservation of pension 

rights was considered by the relevant report as contributing to clarity and legal c ertainty. 

In  the  light of the inputs communicated to us, when a provision on equal preservation 

was adopted, it was noted in some cases that a positive rule had been set out aiming at 

ensuring the said principle ( e.g.  EL, HR and  RO). Another legal technique would have 

been the explicit prohibition on discriminating rules , but this approach was not identified 

in the reports.  

3.1.2  Cross - border payments  

For migrant workers exercising their right to free movement within the EU, the 

unproblem atic payment of supplementary scheme - related benefits throughout the EU is 

central to the effectiveness of free movement. This aspect is also related with the free 

movement of capital. With this in mind, according to the Directive (Article 5), benefits 

und er supplementary pension schemes must be paid to members and former members, 

as well as to others holding entitlement under such schemes, in all Member States. This 

is an obligation placed on Member States. Moreover, such payments must be net of any 

taxes and transaction charges.  

In some countries no legal provision was adopted in that regard ( AT, BE, CY, CZ, DE, DK, 

EE, ES, HU , IT , LI , LT, PL, SE and SK ). In  the  relevant cases, it was stated that domestic 

legal provisions or collective agreements were alr eady in line with Article 5. This was in 

recognition of the fact that under the applicable legislation no discriminations were 

provided for in relation to payments between scheme members remaining in the country 

and those moving to another Member State. Fu rthermore, it was also reported that there 

was no need for the adoption of explicit measures as the relevant legislation operated on 
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the basis of free movement of capital provisions which allowed cross -border payments 

made under supplementary pension schem es.  

In other Member States ( BG, HR, EL, FI, FR, IE, LU, LV, MT, NL, NO, PT, RO, SI  and UK) 

a specific domestic provision on the payments of benefits was adopted.  

Consequently, Article 4 appears to have led to a change in the practice of some Member 

States  only.  

3.1.3  Cross - border membership of posted workers  

Concerning posted workers who migrate within the EU, it is well established that during 

the posting, which is subject to a maximum period, the direct relationship between the 

employer and the posted worker c ontinues, legally speaking, to exist. Ranging from the 

employees of multinational companies to other professional categories, posted workersô 

membership in supplementary schemes should not be hindered by discriminatory 

obstacles. It is not always certain t hat a new scheme is available abroad . Furthermore, a 

possible shift to a new scheme in the country of posting may be to the financial 

disadvantage of the posted worker as a result of rules  differing  from one Member State 

to another, including on the level of vesting conditions or vesting period, or the level of 

protection. Like posting in the same Member State, in the case of posting to another 

Member State, the migrant/posted worker should legitimately expect that s/ he will not 

suffer any economic disadvan tages concerning his  or her  supplementary pension rights 

as a result of the posting.  

If a worker is going to work in another Member State for his  or her  employer for a short 

period of time, s/ he needs to know the impact of this on his  or her  supplementary  

pension rights during this time, and adjust his  or her  planning accordingly. In the interest 

of the effectiveness of the free movement of workers, the continuation of the right to be 

under the supplementary scheme of the posting Member State should theref ore benefit 

from enhanced legal certainty.  

This enhanced legal certainty is sought by Directive 98/49/EC in Article 6. The latter lays 

down the right of employers and posted workers to continue to make contributions to the 

supplementary scheme established  in the Member State of origin during the period of the 

posting to another Member State. Furthermore, where contributions continue to be 

made, the Member States have the duty to ensure that posted workers and employers 

are exempted from any obligation to m ake contributions in another Member State.  

In the above context, benefiting from the right to remain in the scheme of origin during 

the period of posting is central to the protection of the posted worker.  

Measures  adopted  to permit the payment of contributions by and on 

beha lf of posted workers (Article 6 (1))  

The absence of  the  need to adopt specific measures giving rise to the continuation of 

payment of contributions during the posting was pointed out in the reports of  Austria, 

Belgium, Cyprus, the Czech Republic, Germany, Denmark, Spain, Finland, Hungary, 

Ireland, Italy, Lithuania, Latvia, Malta, Poland, Slovenia and Slovakia. An additional 

argument used in some cases was that contracts and collective agreements on 

supplementary pension provisions in the Member State of origin remain applicable. In 

some cases it was also pointed out that compliance stems from the absence of statutory 

stipulations making illegal the payment of contributions to supplementary pension 

schemes during a posting.  

In contrast to the above, there are Member States which have adopted explicit provisions 

aimed at ensuring the continuation of payment during posting. This is the case in 
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Bulgaria, Greece, France, Croatia, Luxembourg, the Netherland s, Portugal, Sweden and 

Norway. A noteworthy variation is noted in Greek legislation , where it is set out that the 

right to the continuation of the payment of contributions has to be exercised within thirty 

days from the receipt of the notification of the posting by the employee .12  In Estonia, in 

the case of posting, the Estonian worker is considered to be resident, and is obliged to 

make contributions .13   

Article 6 of the Directive goes one step further by setting out the duty to take measures 

on the exempti on from contributions. As will be seen below, in case of posting, 

exemptions from contributions in the context of mandatory supplementary schemes are 

aimed at avoiding double payment of contributions by the employer or employees in the 

Member State of orig in, and in the host Member  State  of the posted worker.   

Measures on the exemption from contributions (Article 6(2))  

In the context of Member States which have mandatory supplementary pension schemes, 

the exemption from contributions towards posted workers  in the host country is vital for 

the effective operation of Article 6(1). The exemption is set out in Article 6(2). In this 

respect, the host Member State must ensure that posted workers and their employers 

are not covered by the compulsory scheme.  

While  certain Member States have pointed out that they did not need an explicit 

provision to implement Article 6(2) as there are no obligatory supplementary pension 

schemes in general or as there is no legislation which makes membership of a scheme 

compulsory ( AT, CZ, CY, DE, ES, FI , FR, HU, IE, IT , LV, MT, PL, SE, SI, SK and the  UK), 

in other Member States, specific provisions have been adopted in that regard ( BE, BG,  

HR DK, EL, LU, NL, NO and RO). In the case of Estonia, for example, the absence of an 

obligation to make contributions to  the  Estonian pension scheme in  the  case of posting, 

as the worker is not considered to be a resident, is based directly on Article 12 of 

Regulation (EC) No 883/2004 . In Lithuania, while no specific measures were adopted on 

the matter, the Law on the Accumulation of Occupational Pensions 14  states that the 

payment of pension contributions on behalf of a posted worker by a sponsoring 

undertaking to another Member State shall continue for a period not exceeding the 

maximum per iod of posting set in the coordination Regulation , and the posted worker 

shall be granted the right to pay contributions to the pension fund, if s/ he was paying 

them before. Furthermore, it is stated that it shall be prohibited to set in the rules of 

pensi on funds managed in Lithuania any provision requiring that a posted worker sent by 

another Member State to perform work in Lithuania participates in a pension fund or a 

pension association registered in Lithuania, if the duration of the posting in Lithuania 

does not exceed the maximum period of posting set in the coordination Regulation.   

Against the above background, and in  the  light of  the  national reports, it is unclear to us 

to what extent there is a requirement laying down that the posted worker or his  or her  

employer are exempt from any obligation to make contributions to supplementary 

pension schemes in another Member State. This statutory technique to the problem, 

which was discussed in the ECôs above  mentioned report on the imple mentation of 

Directive 98/49/EC ,15  and which was considered uncertain by the EC services from the 

standpoint of its enforceability, was not mentioned in the national experts ô input for the 

purposes of the present report.  Against this background, it should b e clear that under the 

Directive employees and/or employers must be exempted to pay twice contributions for 

the same period and for the same risks in the context of posting.  

                                                 

12  Article 5 of Presidential Decree No 227/2004.  
13  Paragraph 6 of the Funded Pensions Act.  
14  Article 26.  
15  See supra  note 8, p. 8.  
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3.1.4  Information p rovided to scheme m embers  

Supplementary pension schemes may constitu te a vital component of income protection 

in old age as in certain instances they may provide a high benefit level. Consequently, 

clarity and adequacy of information prior to exercising the right of free movement is 

essential.  

It is also noted that the in stitutions for occupational retirement provision which fall in its 

scope of application are required under the above  mentioned Directive 2003/41/EC ( the 

óIORP Directive ô or óPension Fund Directive ô) to provide their scheme members and 

beneficiaries with a range of information on matters affecting their benefits.  

In this context, Member States are held to take measures to ensure that employers, 

trustees or other parties responsible for the management of supplementary pension 

schemes provide mobile workers w ith adequate information on their pension rights and 

on available options when moving to another Member State (Article 7). According to the 

Directive, ñsuch information shall at least correspond to information given to scheme 

members in respect of whom con tributions cease to be made but who remain within the 

same Member State ò. 

In the vast majority of Member States ( AT, BE, CY, CZ , DE,  DK, EE, ES, HR,  HU, IT , LT, 

PL, SE, SI,  SK and  UK) no specific measures with regard to information to be given to 

scheme members were adopted. This was in recognition of the argument that the 

information is identical for all scheme members regardless of whether they remain in 

their Member State of ori gin or move to another Member State.  

In Switzerland and in Liechtenstein, there is a similar approach where the insurer has to 

inform the insured workers about the general situation of the scheme, as well as about 

their rights to benefits. The information must be given yearly. The r elevant legal basis ,16  

which was not introduced in view of the implementation of Directive 98/49/EC, is 

presented as benefiting persons that fall into the scope of  the  free movement of workers.    

In contrast to the above, a numbe r of Member States ( BG, EL, IE, LU, LV, MT, NL, NO, PT 

and RO) have explicitly adopted rules on the matter. It was stated in the  Finnish  report 

that statutory amendments  were mad e pertain ing  to the harmoni sation of Directive 

2003/41/EU with an indirect imp act on the right to adequate information under Directive 

98/49/EC. In France, general measures were taken regarding the  provision of  

information, such as the obligation for the providers to send to persons who cease to be 

members before exercising their ri ghts, at the latest three months after the date of 

cessation, an information note on their pension rights, mentioning in particular the 

procedures and conditions according to which they can exercise their rights .17  

3.2  The b readth of the matters covered, including  self - employed 
persons and transposition  through collective agreements  

The question whether the existing legal, administrative and conventional framework 

covers all the matters and persons covered by Directive 98/49/EC, was also addressed in 

natio nal reports. In the vast majority of the national reports (approximately 20 reports), 

the answer was positive with no significant reservation in that regard. Three reports 

answered that the legal framework covers the subject matter to the extent addressed in 

the questionnaire; in the case of one Member State, the report stated that while all 

                                                 

16  In the case o f Switzerland, this is Article 86b BVG. In the case of Liechtenstein, this is Article 22 BPVG and 
Article 23 and 33 PFG.   
17  For employed persons, see Article 58 -IV (Social Security Code, Article L 914 -2) of Law No 2002 -73. For self -
employed persons, see A rticle L -961 -3 of the Social Security Code since Ordonnance  2006 -344 of 23 March 
2006.  
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matters had been covered by implementing acts, general terms and notions have been 

used, and no specific provisions were introduced related to leaving the country, cros s-

border payments 18  or posting ( HU), whereas in two other cases ( IT  and LV), significant 

reservations were expressed about the extent or quality of implementation on this 

point .19  The Latvian report also points out the difficulty in rightly interpreting the scope of 

Directive 98/49/EC, especially in  the  light of EU gender equality law .20  The national 

report of one Member State  (EL)  stated in a firm manner that the material and personal 

scope of the Directive was not covered. The reason brought forward was the instability of 

the legal regime due to the crisis, which also impacts on the regime governing pensions.    

3.2.1  Coverage of self - employed persons  

As Directive 98/49/EC applies both to schemes of employed and self -employed persons, 

measures adopted in national s ystems i n relation to the breadth of the Directive must 

clearly  include self -employed persons.  

In  this respect, it is observed that in  a number of  jurisdictions  the right s conferred on 

members do not distinguish between employed and self -employed persons (BG, EL, FI, 

HR, IE, LV, MT, RO, SK and UK) . On the same note, s elf -employed persons  were reported 

to be  subjected in numerous  Member States  to the same regime  as employed persons 

(EE, CZ, IS, IT, LT, NO and SI). In France , for example, the legislation aimed at 

ensuring, amongst others, equal preservation and cross -border payments stems from the 

Social Security Code both in relation to  employed and self -employed persons , and in 

Greece  the national measure transposing Direct ive 98/4 9/EC considers supplementary 

pension schemes as those intended to provide supplementary pension to employed or 

self -employed persons .  

Against this background, t he regulation of self -employed persons by  the same 

supplementary pension scheme rules a s employed persons  may be subject to variations, 

including exceptions (DE, NL, and PL) : for example, in the case of Poland, the national 

legal regime covers employed and self -employed persons but in the case of self -

employed persons coverage extends to tho se who employ at least one employee; 

con sequently, it is reported in the  national report, that a self -employed person who does 

not employ any employees is not covered by the said regime, and may contribute to 

pension schemes concerning  individuals. A simil ar situation appears to exist in Hungary, 

where self -employed persons may join the voluntary mutual insurance scheme in their 

capacity as employers. In the case of Germany, even though no specific pension scheme 

was reported to exist with regard to self -em ployed persons, the scope of applicati on of 

relevant law  was reported not to be confined  to employees; in this context, self -

employed persons may be subjected  under certain conditions  to the regime governing  

employed persons. In limited cases the legal provisions implementing Directive 98/49/EC 

were reported to be applicable only to employed persons (AT and ES), which might be 

attributed to the fact that no specific supplementary social security schemes for self -

em ployed person s may exist . In one case  (Belgium) a specific statute addre ssing  

supplementary pension  schemes of self -employed persons  was identified .  

In addition to the German report which reported the absence of specific occupational 

schemes for self -employed persons,  the reports on Latvia, Denmark , and Slovenia  

referred to the same point. S upplementary pension schemes for self -employed persons 

were considered to  be limited in a few cases  ( IT and HR).  

                                                 

18  Except for foreign exchange regulations.  
19  To name but a few cases, implementation was considered problematic in relation to Article 4 and 5 of 
Directive 98/49/EC.  
20  Mention is made on this point of Article 141 TFEU and Directive 2006/54/EC of the European Parliament and 
of the Council of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment 
of men and women in matters of emplo yment and occupation, OJ L 204, 26.7.2006, pp. 23 -36.   
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This hig hly diverse context is further corroborated by varied regim es depending on the 

Member Sta te (CH, LI and LU). In the case of Sweden, where occupational pension 

schemes result from collective agreements between social partners at national/sector 

level, it was reported that collective insurance schemes do not cover , among others,  self -

employed persons; according to the  national  report, these categories should personally 

ensure that they obtain appropriate insurance cover, the potential of taking out 

occupational pension insurance being dependent on the corporate form.  In the case of 

Cyprus, as Directive 98/49/EC has been  covered as a matter of fact rather than through 

explicit transposition measures, the scope of the instrument was reported to be highly 

heterogeneous. In this respect, the national report appreciates that there are some 

difficulties in detecting the corresponding level of protection, a remark which can also be 

extended to self -employed persons.  

All in all, d espite this highly diverse context, the vast majority of national reports clearly 

did not point  to  any specific problems in relation to the protection of self -employed 

persons from the standpoint of the Directive.   

3.2.2  Coverage through collective agreements  

In the event that the Directive has been  implemented by means of collective 

agreements, national reports had to describe the measures adopted to protect the 

persons who are not trade union members. This very important question gave  rise, once 

again, to highly diverse inputs.  

In Austria, Bulgari a, Switzerland, the Czech Republic, Denmark, Estonia, Spain, France, 

Croatia, Hungary, Ireland, Liechtenstein, Lithuania, Luxembourg, Latvia, Malta, the 

Netherlands, Norway, Poland, Portugal, Romania and the United Kingdom, Directive 

98/49/EC was not imple mented by means of collective agreements. The Belgian and 

Slovenian report stated  that there is no discrimination on the basis of trade union 

membership. The Finnish report stated that coverage is not impaired by the absence of 

membership. In Italy, supple mentary pension funds have been regulated by statute, and 

even though relevant legislation does not make reference to the Directive, it does leave 

to collective agreements the task of instituting pension funds within the framework of 

basic statutory princi ples. In this context, according to the Italian report, the position of 

workers with regard to membership is protected in the double sense that union members 

are not obliged to be part of a supplementary scheme since adhesion is explicitly 

qualified by leg islation as voluntary, and non -union member s may be part of a 

supplementary scheme negotiated by unions.  

According to the Swedish report, Directive 98/49/EC was implemented by means of 

collective agreements. An employer is required to apply the collective  agreement in force 

to all its employees regardless of membership. This point will be discussed in greater 

detail below  when discussing case law on the position of the Swedish Labour Court .  

With the above in mind, we can now focus on a more concrete manne r on the pro blems 

identified in the report.  

3.3  A l ist of problems  

In the vast majority of Member States, including Switzerland, no special problems were 

reported pertaining to the free movement of workers in the framework of supplementary 

pension schemes ( AT, DE, EE, FI, FR, HR, HU, IE , LT, LU, MT, NL, NO, PL, RO, SI,  SK 

and UK). In these countries, the overall situation was considered in a straightforward 

manner to be smooth. This is likely to suggest that the implementation of Directive 

98/49/EC has been r ather smooth.  
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In the Cypriot and Latvian report no substantial problems were identified either , but both 

reports contained a similar observation on the need to collect more data on the matter in 

order to grasp a more comprehensive picture of the situation .  

The Bulgarian report reported a lack of available information on problems faced by 

scheme members exercising their right to free movement.   

Against this background, a small number of national reports pointed out varied problems:  

The Belgian report, for  example, identified a potential implementation gap in relation to 

Article 5 of Directive 98/49 /EC on cross -border payments from the standpoint of non -

discrimination 21  as well as legal risks concerning a proper implementation of Article 6 and 

7.  

Some probl ems were also detected in Denmark concerning Article 6, including a reported 

case which touches the heart of the problem: according to this source, foreign companies 

had to establish collective agreements in Denmark and thus to pay supplementary 

pension co ntributions in the same country despite already doing so in the Member State 

of origin.   

The Italian report identified broad as well as specific issues which impact on  the  proper 

implementation of Directive 98/49/EC. For example, the report points to the absence of 

the codification of rights such as the ones set out in Article 4, 5 or 6 of the Directive in 

the Italian legal order. In some cases, right s are  deduced ( e.g.  cro ss-border membership 

and payment of contributions) from the voluntary character of membership rather than 

being clearly based on express provisions.  

The report on Liechtenstein stresses the need for clarifications on certain technical 

matters, while the S panish report shifts the focus on problems relating to taxation of 

contributions, which goes beyond the framework of Directive 98/49/EC but which is 

indirectly related to the latter. The report on Portugal identified a lack of clarity in 

relation to the pr otection of posted workers in Portugal as well as of Portuguese workers 

in another Member State in the context under discussion. More specifically, it is 

appreciated in the national report that the statutory regime in force does not clearly 

guarantee that during a posting in Portugal, when the payment of contributions is 

continued in another Member State, the posted employee and his  or her employer are 

exempt from the obligation to pay contributions in Portugal. In the event where in the 

host State of the P ortuguese posted worker there is no express provision exempting him  

or her from the obligation to pay contributions, if the Portuguese worker or his  or her  

employer continue s to pay contributions in Portugal, there may be room for legal 

uncertainty.  

Inter estingly, the only national report which identified issues concerning collective 

agreements and the membership of non -members was the Swedish report . This aspect 

will be discussed below.  

3.4  Noteworthy administrative practices  

The n ational reports did not sub stantially include any noteworthy administrative practice s 

regarding  the matter .22  This may suggest that the situation is in good order, or that there 

is a need for additional information from relevant sources on current practices. The 

Bulgarian report, for  example, reported a lack of available information on administrative 

practices.  

                                                 

21  This is moreover the case as the Programme Law (I) of 24 December 2002 and the Law of 15 May 2014 are 
silent on cross -border payments.  
22  Two circulars that shed light on technical aspects were iden tified in the report pertaining to Luxembourg 
(Circular 2009/01 and Circular 2013/01).  
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3.5  Noteworthy case law  

Only limited national case law revolving around Directive 98/49/EC appears to exist. It is 

not excluded that additional national case law may be indirectly relevant to this area 

from the standpoint, however, of taxation matters (rather than of the Directive as such; 

in Spain, for example, there has been a case exploring the fiscal imposition of 

contributions paid to a complementary pension scheme by the Spanish subsidiary on 

behalf of a Greek subsidiary where the worker was posted 23).  

Two cases were detected in the Danish report on the level of the Labour Court and the 

High Court of Eastern Denmark, with mention, however, that their current status remains  

unknown. Both cases concerned posted workers in Denmark by an Italian company, who 

had voluntarily become members of an industry association, and voluntarily concluded a 

collective agreement via the trade union , entailing the payment of pensions through a  

Danish pension company. The company paid for about three years for 24 posted workers. 

Subsequently, the company asked the pension entity to refund the pensions, as the 

posted workers were covered by the Italian supplementary scheme concurrently to the 

pay ment to the Danish system.   

Additional cases were reported by  the Finnish report with the focus on measures seeking 

to ensure adequate information 24 ; more specifically, the question was whether the 

company should actively inform those employees already ret ired , whether the 

information should be given personally, and whether the pension fund should 

compensate the loss of rights caused by a lack of information.  

As already mentioned, according to the Swedish report, the Directive was implemented 

by means of co llective agreements, and implementation benefits from the position of the 

Swedish Labour Court , which has repeatedly held that an employer is required to apply 

the collective agreement in force to all its employees regardless of membership .25  

However, a dif ficulty comes into play in this context when the employer chooses not to 

sign a collective agreement, in which case, according to the Swedish report, employees 

are not protected and would need to have an individual occupational pension agreement 

with the e mployer.  

The Bulgarian report reported a lack of available information on case law.   

The following chapter  endeavour s to analyse in a more structured manner some of the 

most important challenges which affect proper implementation of Directive 98/49/EC in  

national legal systems.  

                                                 

23  TEAC 2130/2000, 4.4.2003 (EDD 2003/198605).  
24  Supreme Court Case KKO 2013:67.  
25  On the Swedish Labour Court holding that an employer is required to apply the collective agreement in force 
to all its employees regardless of membership to a union, see amongst others: AD 1944 No 37, AD 1991 No 49, 
AD 1977 No 49 and AD 1931 No 93.  
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4  ANALYSIS OF THE PROBLEMS  

It can be said from the outset that the findings based on  the national reports do not 

clearly indicate a massive trend of problems, difficulties or inconsistencies, which is 

moreover corroborated by the abs ence of voluminous national case law or significant 

administrative practice. In other terms, the limited challenges that appear to exist 

pertain, on the one hand, to different areas within the scope of the Directive, and, on the 

other hand, they do not ste m from a big number of countries involved at each instance 

(the paragraph above on the identification of reported problems provides a confirmation 

of this).  

A wider concern can be raised on whether Articles 4, 5, 6 and 7 of Directive 98/49/EC 

have actually given rise to significant changes in the legal system and practice of Member 

States in the direction of enhancing the rights of migrant workers or whether they tend 

to represent a confirmation of what was actually there before the Directive. This question 

cannot be answered in a firm manner , but it can contribute to understanding the 

complexity of the task of evaluation. It can be recalled on this point that certain reports 

from Member States mention that there was no need to adopt specific measure s to 

comply with the said Articles. The reasons or arguments reported for this were similar, 

i.e. the existing legal arrangements did not make any discriminations between workers 

remaining in one Member State and those moving to another Member State or did  not 

hinder the exercise of the rights stemming from the Directive.  

As far as equal preservation, cross -border membership, and cross -border payment of 

posted workers are concerned these rights are for  the  most part reported to enjoy 

sufficient protection despite the absence, at least in the vast majority of cases, of explicit 

or codified work on the part of national legislatures . Nevertheless, the added value of the 

codification of these rights through Dir ective 98/49/EC to the benefit of migrant workers 

does not appear to lose, in our opinion, its interest, as the quality of the said protection 

may in some cases be viewed as questionable. Is, for example, the absence of the 

adoption of specific measures se eking to implement Article 4 on equal preservation on 

the grounds of the absence of statutory discriminations an adequate means for achieving 

the goals sought by the Directive? The same question may be raised in relation to cross -

border membership of poste d workers, cross -border payment of contributions, and 

exemption of contributions.  

No trend has been detected concerning the quality of information to be provided to 

scheme members, even though the case law of a specific Member State ( FI) touched 

upon very  interesting questions on the matter (how should this duty to provide 

information be broken down? What are its features?).   

In addition to the above, the vast majority of national reports point to a comprehensive 

coverage of the subject matter as set out by the instrument under discussion. It can be 

recalled on this point, that despite the highly diverse context of supplementary pension 

schemes in general, and in particular concerning self -employed persons, no specific 

problems or trends were detected or i dentified by the vast majority of national reports in 

relation to the protection of employed persons and self -employed persons.   

Only a few reports actually made reservations on this level. From this point of view, it 

can be considered that implementation  has been achieved properly. Yet, the degree of 

diversity involved can reasonably give rise to some s cepticism as to whether the said 

coverage is as comprehensive as it can be considered at first glance.  

There is diversity when it comes to collective agre ements as well. This is despite the fact 

than only a small number of countries actually operate supplementary pension schemes 

through collective agreements. Collective agreements are not used for supplementary 

pension schemes in Austria, Switzerland, the Czech Republic, Denmark, Estonia, Greece, 

Spain, France, Croatia, Hungary, Ireland, Liechtenstein, Lithuania, Luxembourg, Latvia, 

Malta, the Netherlands, Norway, Poland, Romania and the United Kingdom. When 
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supplementary schemes are run through collective a greements, the problems detected 

above suggest that there is room for improvement. In Sweden, where Directive 98/49/EC 

was implemented by means of collective agreements, the Swedish Labour Court has 

repeatedly held that an employer is required to apply the  collective agreement in force to 

all its employees regardless of membership.  
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5  CONCLUSIONS AND  RECOMMENDATIONS  

¶ In the light of the findings of the national reports and our analysis we can confirm 

that Directive 98/49/EC has given rise to explicit implementa tion measures only 

exceptionally, and that the rule for most Member States is the use of existing 

principles and practices for the purposes of the application of the instrument.  

When, for example, and contrary to  the  relevant requirement 26  according to which 

implementation measures should include a reference to the Directive, no 

reference to the Directive can be found in a national system, it is questionable 

whether this practice itself can actually contribute to the effectiveness of rights  

sought by the instrument, as related rights cannot, at least at first glance, be 

identified.  

On this point our recommendation would be to introduce a greater degree of 

visibility of transposition measures.  

¶ Additionally, it is clear from national reports  that there are many areas (identified 

throughout the report) where there has been no codification of rights stemming 

from the Directive. There is no doubt that the function of a Directive is to allow for 

flexibility and to take into account national parti cularities; at the same time, 

however, Directives seek to enhance protection through codification or other 

practices of equal weight, and on this point, there may be room for 

improvements.  

Our recommendation on this point would be to seek to obtain a clea rer picture of  

the extent of protection which  migrant workers  are granted,  in the context of the 

Directive , under legal systems where the relevant rights have not been codified. 

At the same time, with regard to systems where these rights have been codified , 

we would recommend to investigate to what extent there is actual application. 

These aspects could not be fully ascertained on the basis of national reports.  

¶ The question of membership of unions and possible obstacles to the rights granted 

by the Directi ve only substantially arose, according to the reports, in one country. 

This is a strong indication that there is no trend of problems in this direction.  

We believe that there is room for the collection of more systematic data on this 

issue, in general, an d in particular in relation to the protection of non -members. 

Access to information revealing problems in practice, especially through surveys 

to targeted groups, could contribute to a better understanding of possible 

problems. Inputs from SOLVIT on the na tional level could also enhance the quality 

and relevance of the data collected.   

¶ We believe that the óIORP Directive ô, also known as the óPension Fund Directive ô, 

has indirectly contributed to fostering the right to information set out in Directive 

98/49 /EC, even though the quality of the implementation could  be enhanced on 

its own merit. Some uncertainty seems to exist as to the content of the right to 

information, including when and how the right to information should come into 

play.  

The exchange of be st practice experiences between Member States could help to 

improve  this point . 

Furthermore, Directive 2014/50/EU of the European Par liament and of the Council 

of 16 April 2014 on minimum requirements for enhancing worker mobility 

between Member States by improving the acquisition and preservation of 

                                                 

26  Art icle 10(1) of Directive 98/49/EC.  
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supplementary pension rights (text with EEA relevance) deserves special 

mention .27  The Directive , which must be transposed by 21 May 2018,  sets out 

rules aimed at facilitating the exercise of the right of worker s to freedom of 

movement between Member States by reducing the obstacles created by certain 

rules concerning supplementary pension schemes linked to an employment 

relationship. Information rights are set forth in Article 6 of the Directive, notably 

includi ng information on how a termination  of  employment would affect 

supplementary pension rights or information on the value and conditions 

governing dormant pension rights. Information shall  be provided clearly, in 

writing, and within a reasonable period of ti me.  As laid down in the instrument, 

Directive 98/49/EC represents an initial specific measure designed to improve the 

exercise of the right of freedom of movement of workers as regards 

supplementary pension rights ,28  whereas Directive 2014/50/EU is aimed at  further 

facilitating worker mobility, by improving the acquisition and preservation of 

supplementary pension rights. In this context, Directive 2014/50/EU can 

reasonably be expected to create useful synergies for workers in the context 

under discussion wi th Directive 98/49/EC.    

¶ While we appreciate that Regulation (EC) No 2560/2001 of the European 

Parliament and of the Council of 19 December 2001 on cross -border payments in 

euro 29  can help lower related charges, and that the EC, since its Communication 

COM(2001)214 ,30  has been active in monitoring national tax rules hindering cross -

border participation in pension schemes, there is room for improvement in the 

area of lifting obstacles to migrant workers when it comes to equal preservation, 

cross -border  membe rship, and cross -border payment of posted workers, 

necessitating more positive measures.  

¶ Last but not least, the above  mentioned Directive on portability as well as the 

monitoring by  the EC of certain taxation matters, may indirectly contribute to the 

goa ls of Directive 98/49/EC, and the relevance of the latter may thus be 

demonstrated with even greater focus. In the context where an affiliated worker 

wishes to work in another Member state and this case is not explicitly considered 

by the national legislat ure , the portability of vested pension rights to other 

pension funds, and the right to obtain redemption of the contributions may be 

subject to some conditions which might constitute an obstacle to the very same 

decision to work in another Member State. Fr om this standpoint, any positive 

action supporting the Directive on portability and the monitoring by the  European 

Commission of certain taxation matters, may be seen as positive for and relevant 

to the proper implementation of Directive 98/49/EC.  

 

 

                                                 

27  OJ L 128, 30.4.2014, p. 1 -7.  
28  See para graph  4 of the preamble of Directive 2014/50/EU.  
29  OJ L 344, 28.12.2001, p.13 -16.  
30  Communication from the Commission to the Council, the European Parliament and the Economic and  Social 
Committee ï The elimination of tax obstacles to the cross -border provisions of occupational pensions, 
COM(2001)214.  



 

 

ANNEX 1: QUESTIONNAI RE SENT TO FRESSCO N ATIONAL EXPERTS  

 

Comparative ad hoc request  

òImplementation of Directive 98/49/EC on safeguarding the 

supplementary pension rights of employed and self -employed 

persons moving within the European Unionó 

Questionnaire for national experts  

 

I. INTRODUCTION                                    

 

a) The legal framework  

Council Directive 98/49/EC of 29 June 199831 came into force in the Member States on 

25 July 1998 and Member States had to adopt the necessary measures for its 

application at the latest 36 months following the date of its entry into force, i.e. no later 

than 25 July 2001.  

According to its Arti cle 10(1): 

Member States shall bring into force the laws, regulations and administrative provisions 

necessary to comply with this Directive not later than 36 months following the date of 

its entry into force, or shall ensure by that date at the latest that management and 

labour introduce the requisite provisions by way of agreement. Member States shall 

take all necessary steps to enable themselves at all times to guarantee the results 

imposed by this Directive. 

 

This Directive was a first, but very important step in removing obstacles to free 

movement relating to supplementary pensions.  

 

The principal provisions could be summarised as follows: 

 

ɀ A person who leaves a scheme because he or she moves to another Member 

State must not be treated differently to a person who leaves the scheme but 

remains in the Member States, as far as his or her vested rights are concerned 

(Article 4).  

 

ɀ According to Art icle 3(d) of the above Directive "vested pension rights" means any 

entitlement to benefits obtained after fulfilment of the conditions required by the 

                                                 

31  L 209 of 25 July 1998 p.46  
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rules of a supplementary pension scheme and where applicable by national 

legislation. 

 

ɀ Member States should take the necessary measures to ensure that benefits under 

supplementary pension schemes are paid to members and former members 

thereof as well as others holding entitlement under such schemes in all Member 

States, given that all restrictions on the free movement of payments and capital 

are prohibited under Article 63 TFEU (Article 5) .  

 

ɀ A person posted to another Member State should be allowed to continue to make 

contributions to the scheme in his or her "home" Member State  (Article 6) . To 

this end and in order to facilitate the exercise of the right to free movement, 

national regulations should, where necessary, be adjusted in order to enable 

contributions to continue to be made to a supplementary pension scheme 

established in one Member State by or on behalf of workers who are posted to 

another Member State in accordance with Title II of Regulation (EEC) No 1408/71 

(now Article 12 of Regulation (EC) No 883/2004). 

 

ɀ Workers exercising their right to free movement should be adequately informed 

by employers, trustees or others responsible for the management of 

supplementary pension schemes, particularly with regard to the choices and 

alternatives available to them (Article 7) . 

Member States have already transmitted to the Commission the measures in place 

and/or adopted for the implementation of Directive 98/49/EC and the Commission 

elaborated already two reports on its implementation on the basis of the information 

provided by the Member States.32 

 

It appeared that in some Member States this Directive was implemented by means of 

collective agreements. 

 

However, recently the Commission services received some complaints in relation to the 

application of several provisions of Directive 98/48/EC in some Member States where 

the Directive was implemented mainly by means of collective agreements. According to 

the complainants, as some Member States did not adopt specific measures for the 

transposition of some provisions of Directive 98/49/EC, and as their transposition was 

left to the social partners, some supplementary pension schemes do not apply the 

principal provisions of this Directive (Article 4, 5 and 6). As a result, when cases are 

brought before the national courts because of a non -transposition, these courts do not 

always apply the principles contained in these provisions. 

                                                 

32  Report on the implementation of Directive 98/49EC in the l 25 Member States : COM (2006 )22 Final of 

26.01.2006  and its annex : SEC(2006) 82  
Report on the implementation of Directive 98/49EC in RO and BG: COM/2009/0283 final and its annex: 
SEC/2009/0813 final.  
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It should be noted that according to the second sentence of Article 10(1): Member 

States shall also take all necessary steps to enable themselves at all times to guarantee 

the results imposed by this Directive. 

 

b) The case law of the Court of Justice of the European Union  

According to a well-established case law of the CJEU, in particular case C-143/83,33 

confirmed more recently by case C-306/07,34 although Member States may leave the 

implementation of the Directives to representatives of mana gement and labour, this 

possibility does not, however, discharge them from the obligation of ensuring, by 

appropriate legislative and administrative provisions, that all workers in the Union are 

afforded the full protection provided for in the Directive. T his state guarantee must 

cover all cases where effective protection is not ensured by other means, for whatever 

reason, and in particular cases where the workers in question are not union members, 

where the sector in question is not covered by a collective agreement or where such 

an agreement does not fully guarantee the principles of the Directive. 

 

c) The Commission's position  

 

The existing legal administrative and conventional framework for the implementation 

of Directive 98/49/EC should guarantee a full coverage of the material and personal 

scope of Directive 98/49/EC in accordance with the aforementioned case law of the 

CJEU. 

Moreover, in Article 9 there is a standard clause on judicial protection to be 

introduced by Member States into their national le gal system by adopting measures 

necessary to enable all persons who consider themselves wronged by failure to apply 

the provisions of Directive 98/49/EC to pursue their claims by judicial process after 

possible recourse to other competent authorities.  

 

  

                                                 

33  Commission v Denmark , EU:C:1985:34.  
34  Ruben Andersen , EU:C:2008:355.  
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II. QUESTIONNAIRE                                   

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports .35  

You are requested to review (and wher ever needed, update) the information in 

the SEC documents , reproduced below in table format in relation to each of the 

principal provisions of Directive 98/49/EC.36 

If any change occurred compared to the situation in 2006 (2009 for Bulgaria and 

Romania), please amend the text directly , thereby working in the ôtrack changesõ 

mode , and briefly describe the substance  of the new legislative or conventional 

framework. 

 

[ Were i nserted per  questionnaire, per  Member State : tables taken from SEC(2006)82] 37  

 

2. 

i. Does the existing legal administrative and conventional framework  cover all the 

matters and persons covered by Directive 98/49/EC?  

ii. In the event that the Directive was implemented by means of collective 

agreements , what are the measures adopted to protect the persons who are not 

trade union members ?  

Reply: 

 

3. Please provide, in relation to the application of the principal provisions of Directive 

98/49/EC:  

i. a list of problems  faced by scheme members exercising their right to free 

movement ; 

ii. a brief description  of any noteworthy administrative practices  and case law 

that occurred since the last implementation report, i.e. 2006/2009. 

                                                 

35  Report on the implementation of Directive 98/49/EC in the 25 Member States: COM (2006 )22 final of 
26.01.2006; and its annex: SEC(2006) 82; Report on the implementation of Dire ctive 98/49/EC in RO and BG: 
COM/2009/0283 final; and its annex: SEC/2009/0813 final.  
36  These are: Article 2 -3 (material scope), Article 4 (equal preservation), Article 5 (cross -border payments), 
Article 6 (cross -border membership of posted workers) and Ar ticle 7 (information to scheme members).  
37  Each expert/Member State was provided with a separate questionnaire which included the tables for that 
particular Member State. Croatia, Iceland and Liechtenstein received empty tables and were requested to 
compl ete them  



28 
 

Please indicate , for each element of response to this question, to which principal 

provision of the Directive it refers .  

Reply: 
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ANNEX  2 : COUNTRY SHEETS  

 

 

  



 

 

AUSTRIA  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
38

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by 

Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Austria Entitlement to occupational benefits is based on a voluntary 

promise by the employer. Once an employer has made such a 

promise, occupational pension plans in principle can be set up in 

three different ways:  

- direct promises backed by book reserves, 

- paying contributions to a pension fund separate from the 

employer, or 

- paying premiums for a life insurance contract which the 

employer places for his employees, either as a specific contract 

for each employee or a comprehensive contract for the entire 

staff (ñbetriebliche Kollektivversicherungò).  

 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Austria No specific measures were adopted. 

As reason for this it is indicated that the existing legislation on 

the preservation of vested rights does not make a distinction 

between members remaining in the country and those moving 

within the Community. 

§§ 5, 6c, 7 and 13 of 

the BPG 

 

                                                 

38  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Austria No specific measures were adopted. 

As reason for this it is indicated that the existing legislation on the 

conditions on vesting of pension rights ensures cross-border 

payments.  

§§ 5, 6c, 7 and 13 of 

the BPG and § 905 

ABGB  

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Austria -No specific measures were adopted.  

As reason for this it is indicated that, in case of a posting, the 

contracts related to supplementary pension provision in Austria 

remain applicable.  

-No specific measures were adopted.  

As reason for this it is indicated that it was already by law 

stipulated that the employer is not obliged to pay twice. 

Moreover, it is stated that there are no obligatory occupational 

pension schemes in Austria. 

 

 

 

 

§ 7b (1) of the AVRAG 

(this provision will be 

replaced from 1 January 

2017 by § 3 (3) LSD-

BG, which will not 

result in any material 

changes, however. 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Austria No specific measures were adopted. 

As reason for this it is indicated that the range of information is 

harmonized with the content of the Directive and is identical for all 

scheme members regardless of whether they remain in their 

Member State of origin or move to another Member State. 

§ 17 of the BPG and 

§§ 15 and 18 of the 

PKG 
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L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Austria 1. Betriebspensionsgesetz (Occupational Pensions Act, (BPG), BGBl. No. 282/1990 

as amended by BGBl. I No. 51/2001 44/2016 

2. Pensionskassengesetz (Pension Funds Act, (PKG), BGBl. No. 281/1990 as 

amended by BGBl. I No. 119/2004 68/2015 

3. Allgemeines Bürgerliches Gesetzbuch (General Civil Code, (ABGB), JGS No. 

946/1811 as amended by BGBl. I No. 77/2004 43/2016 

4. Employment Contract Law Adaption Act (AVRAG), BGBl. No. 459/1993 as 

amended by BGBl. I No. 100/2002; the respective provisions of AVRAG have 

been transferred to a new Act which is set into force on 1 Jan 2017: 

5. Lohn- und Sozialdumping-Bekämpfungsgesetz (LSD-BG, Act for Fighting against 

illegal dumping of wages), BGBl. I 44/2016 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

No measures have been adopted in Austria for the implementation of Directive 98/49/EC 

with respect to self -employed persons. The legal provisions mentioned (especially with 

regard to  the Betriebspensionsgesetz ) are applicable only to employed persons.  

ii.  In the event that the Directive was implement ed by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

The Directive has not been implemented by means of collective agreements. However, 

this would not cause any problems because collective agreements are applicable also to 

persons who are not members of that trade union which has concluded the respective 

agreement as long as their respective employer is member of the employersô 

organisation which is the other party concluding that  contract (the so -called 

ñAußenseiterwirkung ò ï outsider effect as laid down in § 12 of the 

Arbeitsverfassungsgesetz  ï ArbVG (General Labour Relations Act).  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

No problems can be identified so far.  
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BELGIUM  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation desc ribed in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
39

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Belgium  Since the coming into force of the new law of 28 April 2003 

on supplementary pensions (known as "the Vandenbroucke 

law"), occupational pension schemes for workers can be 

divided into two categories: 

- individual pension promises backed by book reserves, and 

- collective schemes that are set up through collective 

bargaining at company level or at sector level (managed by 

the social partners). 

Art. 41-82 Programme Law (I) of 24 December 2002 laying 

down the framework for the supplementary pensions of self-

employed persons.  

Art. 35-87 Law of 15 May 2014 containing various 

provisions create a specific framework for supplementary 

pensions for company managers. 

 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Belgium  No specific measures were adopted. 

As reason for this it is indicated that the existing legislation 

on the preservation of vested rights does not make a 

distinction between members remaining in the country and 

those moving within the Community. 

Articles 13, 17 and 

Chapter V of the Law 

of 28 April 2003 

Articles 47 and 51 of 

the Programme Law (I) 

of 24 December 2002 

Article 40 of the Law 

of 15 May 2014 

containing various 

provisions 

 

                                                 

39  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of  the Pensions Forum)  
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Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Belgium  No specific measures were adopted. 

As reason for this it is indicated that the existing legislation 

does not make any distinctions, in terms of payment, between 

members remaining in the country and those moving within 

the Community.  

 

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Belgium  -No specific measures were adopted. 

As reason for this it is indicated that, in case of a posting, the 

contracts related to supplementary pension provision in Belgium 

remain applicable.  

-Specific legislation was adopted.  

Article 13 and 108 of 

the Law of 28 April 

2003 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Belgium  No specific measures were adopted. 

As reason for this it is indicated that the range of information is 

harmonized with the content of the Directive and is identical for 

all scheme members regardless of whether they remain in their 

Member State of origin or move to another Member State. 

Articles 9, 12, 26, und 

31, 33/1, 33/2, and 39 

of the Law of 28 April 

2003 

Article 48 of the 

Programme Law (I) of 

24 December 2002 

Articles 39 and 87 of 

the Law of 15 May 

2014 containing 

various provisions 
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L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Belgium  Law of 28 April 2003 on supplementary pension schemes and tax provisions (known as the 

Vandenbroucke law) 

Art. 41-82 Programme Law (I) of 24 December 2002 

Art. 35-87 Law of 15 May 2014 containing various provisions 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

Yes.  

This includes self -employed persons. Art icle  41 of the Programme Law (I) of 24 

December 2002 laying down the framework for the supplementary pensions of self -

emplo yed persons refers to the general definition of self -employed persons for the 

purposes of social security law, laid down in Royal Decree No 38 concerning the social 

status of self -employed persons. Rules regarding company managers in particular are 

laid do wn in Art icle  35 -87 of the Law of 15 May 2014 containing various provisions , which  

create a specific framework for supplementary pensions for company managers.  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

Pension schemes do not distinguish on the basis of trade union membership. The Law of 

10 May 2007 prohibiting certain forms of discrimination, to which Article 14 and 54 of the 

Law of  28 April 2003 refer, prohibits discrimination based on trade union membership.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i. e. 2006/2009  

Article 5 of Directive 98/49/EC  

The Law of 28 April 2003 does not make mention of cross -border payments. The Law of 

30 July 1981 penalising certain acts motivated by racism or xenophobia, to which Article 

14 and 54 of the Law of 28 April 2003 refer, prohibits direct and indirect discrimination 

based on nationality. However, it may be seriously doubted whether courts would derive 

an export duty from this prohibition, which, moreover, can only be relied upon by non -

Belgian citizens (as opposed to  Belgian free movers). The silence of the Law of 28 April 

2003, in combination with the limitations of the Law of 30 July 1981, creates a potential 

implementation gap, as the exportability is a matter for collective or individual labour 

agreements, firm - level work regulations, or unilateral acts of the employer.  

The Programme Law (I) of 24 December 2002 and the Law of 15 May 2014 containing 

various provisions are silent on cross -border payments, leading to a similar possibility of 

pension contracts or pensi on regulations that do not provide in export.  
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Article 6 of Directive 98/49/EC  

Article 108 of the Law of 28 April 2003 provides that Title II of that law 40  does not apply 

to employed persons who are posted in Belgium within the meaning of Title II of 

Regulation (EEC) No 1408/71. This might be an incomplete implementation of Article 6 of 

Directive 98/49/EC. Article 6(2) of Directive 98/49/EC only requires the  exemption from 

the obligation to contribute if  contributions are paid in another Member State. Article 108 

of the Law of 28 April 2003, which contains no such proviso, appears overbroad.  

Article 6(1) of Directive 98/49 is not visibly transposed in the Law  of 28 April 2003. 

Whether or not the continuity of contributions is ensured depends on the collective or 

individual labour agreement, firm - level work regulation, or unilateral act of the employer. 

One may wonder, however, whether there is a need for legis lative provisions reflecting 

Article 6(1) of Directive 98/49/EC, seeing as the individual employment contract and the 

collective labour agreements remain in force during the period of posting.  

Article 7 of Directive 98/49/EC  

Belgium seems to have placed th e emphasis on the second sentence of Article 7 of 

Directive 98/49/EC, by not differentiating between purely domestic cases and cross -

border cases. One may wonder whether that constitutes ñadequate informationò in all 

cases.  

 

                                                 

40  Title II of the Law of 28 April 2003 spans articles 2 -63/8, which set out the rights and obligations of the 
parties involved in supplementary pension schemes. Titles III and IV modify other laws, Title V contains final 
provisions, an d Title I consists of a single sentence.  
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BULGARIA  

 

1. Update of the mea sures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description - 

Non-exhaustive 

list of 

supplementary 

pension scheme 

covered by 

Regulation 

1408/71/EEC 

(now Regulation 

(EC) No 883/2004) 

Bulgaria The reply to the questionnaire sent by the Commission to 

Bulgaria indicates that the compulsory supplementary 

pension's schemes in Bulgaria are covered exclusively by 

Regulation 1408/71883/2004, as they have a legislative 

character. 

 

The supplementary schemes established under the 

transposition of the Directive cover only voluntary pension 

schemes. 

 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Bulgaria Specific legislation was adopted. 

 

Persons insured under an occupational pension scheme 

whose contributions have been suspended as a result of 

moving from Bulgaria to another Member State shall 

preserve their rights to the same degree as insured persons no 

longer making pension contributions but remaining in 

Bulgaria. 

§§ 1, 2 of Article 

248a of the Social 

Insurance Code. 
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Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Bulgaria Specific legislation was adopted. 

 

Payments to persons insured under occupational schemes, as 

well as other persons with rights under such a scheme, may be 

made in other Member States after deducting taxes and 

transaction charges. 

Payment is made net taxes and transaction charges, and no 

other deductions are allowed. 

Article 248b 

with reference 

to, Articles 256 

and 257 of the 

Social Insurance 

code. 

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf 

of posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Bulgaria Specific legislation was adopted. 

 

Contributions to occupational pension schemes operating in 

Bulgaria are made by or on behalf of the posted scheme 

members when they are posted to another Member State. 

 

Specific legislation was adopted. 

 

When contributions under a occupational scheme are 

continued in another Member State, the posted worker paying 

the contributions, and where applicable the insuring 

company, are absolved from any duty to pay contributions 

under the occupational scheme in Bulgaria. 

Article 230 (8) of 

the Social Insurance 

Code. 

 

 

 

Article 230 (9) of 

the Social Insurance 

Code.  

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Bulgaria Specific legislation was adopted. 

 

The statutes and rules of the supplementary pension fund of 

the particular supplementary pension provider stipulate that 

the provider should provide detailed information to the 

pension holder. 

Article 123h (2) of 

the Social Insurance 

Code. 
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L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Bulgaria Law of 11 July 2006, amending and complementing the Social Insurance Code. 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

Bulgaria correctly transposed the provisions of Article 6 in its  national legislation :  Article 

230, paragraphs 8 and 9 of the Bulgarian Social Insurance Code  ensure cross -border 

participation of posted workers in schemes.  

Directive 98/49/EC is part of the acquis of the Community, which Member States are 

required to transpose into their legislation before join ing  the European Union. The 

answers  above  given by Bulgaria to the  European Commission show that the country has 

ensured the implementation of the afor ementioned Directive before its  accession . 

Thus, the Law of 11 July 2006 amending the Social Security Code ensures the removal of 

obstacles that migrant workers may encounter in connection with the protection of 

supplementary pension rights . The proposal f or a Directive of 20 October 2005 on 

improving the portability of supplementary pension rights is a further step which aims to 

improve the situation of mobile workers by ensuring their rights under supplementary 

schemes.  

The relevant acts of the Social Ins urance Code expressly recorded Council  Directive  

98/49/EC of 29 June 1998 on safeguarding the supplementary pension rights of 

employed and self -employed persons  moving within the Community . 

National legislation is in conformity with the requirements of the  Directive. No distinction 

is made between schemes for employed persons and schemes for self -employed persons.  

Paragraphs 1 and 2 of Article 248a of the Bulgarian Social Insurance Code ensure the 

preservation of vested pension rights of persons involved in  insurance schemes when 

they move to live in another Member State.  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

General protection a fforded by the Labour Code.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

No information available in this regard . 
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SWITZERLAND  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
41

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Switzerland According to the Act of 25 June 1982, employees have to be 

covered by a supplementary pension scheme if they are 

covered by the public old age, disability and survivor 

insurance (AHV/IV) and if their yearly wage reaches a 

certain amount (Article 2 and 5 BVG, Bundesgesetz über die 

berufliche Alters-, Hinterlassenen- und Invalidenvorsorge, 

BVG, SR 831.40).). The scheme has to observe a certain 

minimum standard of protection but it may go further than 

the minimum required (Article 49 § 2 BVG); most of the 

schemes do the latter by insuring a larger amount of the 

income than the one mandatorily insured by the law 

(ñvoluntary or further going protectionò ñweitergehende 

berufliche Vorsorgeò); certain rules of the BVG are binding 

for this part of the protection scheme. Only the benefits that 

are based on this non-mandatory part are covered by 

Directive 98/49/EC. Should also be covered by Directive 

98/49/EC: pension funds that practice only the voluntary 

part; those funds are regulated by the Civil Code, but some 

rules of the BVG apply to them.  

According to the Swiss government, the BGV did not need to 

be modified in order to implement Directive 98/49/EC (BSV 

Mitteilungen 2000 No 5, p. 3).  

Besides the Act of 1982, the by-laws adopted by the insurers 

as well as contracts between the insurer and the insured 

persons are important sources that determine the rights 

(pensions, lump sums) and obligations (contributions) of the 

insured persons and their employers. In certain cases, the 

scheme pays out a vested benefit (Freizügigkeitsleistung) in 

cash. 

 

As mentioned in the 

second column of the 

table, the BVG scheme 

sets out a minimum 

standard of protection, 

but an insurer may go 

further than that; 

Regulation (EC) No 

883/2004 covers the 

mandatory part of the 

scheme, whereas 

Directive 98/49/EC 

covers the protection 

that goes further than 

the latter (see Annex II 

of the FMP 

Agreement). In other 

words, Regulation (EC) 

No 883/2004 only 

applies to benefits that 

are mandatory by law 

(ñobligatorische 

Minimalvorsorgeò). 

 

                                                 

41  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Switzerland Interestingly enough, Article 89b BVG mentioned in the third 

column of this table does not apply to the voluntary part of 

the scheme (Article 49 § 2 BVG). As already mentioned 

above, according to the Swiss government, the BGV did not 

need to be modified in order to implement Directive 

98/49/EC (BSV Mitteilungen 2000 No 5, p. 3). 

The BVG was modified 

in order to implement 

Regulation (EC) No 

883/2004. Several 

articles were 

introduced that repeat 

the coordination 

principles. Article 89b 

BVG states that 

persons that fall into 

the scope of the FMP 

Agreement may claim 

equality of treatment. 

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Switzerland Article 89c BVG mentioned in the third column of this table 

does not apply to the voluntary part of the scheme (Article 49 

§ 2 BVG). There is no equivalent rule concerning the 

voluntary part. 

In order to implement 

Regulation (EC) No 

883/2004, Article 89c 

BVG states that 

residence clauses are 

prohibited. 

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Switzerland According to Article 5 BVG, only persons that are insured by the 

old age, disability and survivor insurance are also covered by the 

BVG. As a consequence, only posted workers that continue to be 

insured by the public system may keep their coverage in BVG 

while they are working abroad. This rule concerns only the part 

of the scheme that is mandatory by law (ñobligatorische 

Minimalvorsorgeò). There is no equivalent rule concerning the 

voluntary part. 

Article 2 j § 2 of the Ordinance (OPP 2) exempts detached 

workers from the obligation to be insured; as a consequence, 

those workers do not have to pay any contributions. This rule, 

however, only concerns the part of the scheme that is mandatory 

by law (ñobligatorische Minimalvorsorgeò). There is no 

equivalent rule concerning the voluntary part; it is also not 

necessary to have such a rule because the scheme is not 

Article 5 BVG; Article 

2 j § 2 OPP 2. 
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mandatory. 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Switzerland According to Article 86b BVG, the insurer has to inform the 

insured workers about the general situation of the scheme 

(activities, finances, etc). The same article obliges the insurer to 

inform every insured person about his/her rights to benefits, the 

insured income, the contributions etc. The information has to be 

given yearly. This rule concerns both parts of the scheme: the one 

that is mandatory by law (ñobligatorische Minimalvorsorgeò) and 

the voluntary part (ñweitergehende berufliche Vorsorgeò). Article 

86b BVG was not introduced in order to implement Directive 

98/49/EC; however, it benefits persons also that fall into the scope 

of the FMP Agreement. 

Article 86b BVG. 

 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Switzerland The FMP Agreement does not contain any rule that obliges Switzerland to communicate 

national provisions concerning 98/49/EC. The FMP Agreement only states that the Parties 

have to communicate new legislations. 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

The BVG covers all workers that earn at least CHF 21,150 per year. Self -employed 

persons do not fall under the scope of the mandatory insurance , bu t they may insure 

themselves on a voluntary basis; if they do so, the rules of the BVG apply to them as if 

they were mandatorily insured ( Article  4 § 2 BVG). Furthermore, this law concerns old 

age, disability and survivorsô pensions. As a consequence, it applies to all persons and 

matters covered by Directive 98/49/EC. However, Directive 98/49/EC only concerns the 

voluntary part of the scheme (ñweitergehende berufliche Vorsorge ò); the question 

whether an employee benefits from the voluntary part mostly depe nds on the pension 

fund chosen by the employer. In Switzerland, the Directive was not implemented by law; 

it was not implemented by collective agreements either.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administra tive practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  
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We have checked the case law of the Swiss Federal Court, but very few court decisions 

refer to Directive 98/49/EC. Those decisions mention the Directive but main ly concern 

Regulation (EC) No 883/2004, which prohibits to pay back contributions to persons who 

leave Switzerland but are mandatorily insured in the social security system of a Member 

State (see e.g.  BGE 137 V 181). Just for comparison, the case law conce rning Regulation 

(EC) No 883/2004 is impressive; however, the case law related to Regulation (EC) No 

883/2004 in the field of the BVG is very rare. We have not heard about special problems 

concerning the rights conferred by Directive 98/49/EC.  
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CYPRUS  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
42

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation 

883/2004/EC) 

Cyprus  Supplementary pension schemes fall into the following broad 

two main categories: 

I)- occupational pPension schemesFunds (ɇŬɛŮɑŬ 

ɆɡɜŰɎɝŮɤɜ) relating to specific professional categories 

including, amongst others, liberal professions and employees 

of the broader public sector. They are generally governed by 

special lawsprovisions. Entitlements in this context tend to 

be paid in the form of periodic payments or partly in the 

form of periodic and one-off payments. 

Some illustrations: 

- in relation to lawyers, there are the Lawyers (Pensions and 

Allowances) Regulations 1966-2007, as amended (ɄŮɟɑ 

ȹɘəɖɔɧɟɤɜ (ɆɡɜŰɎɝŮɘɠ əŬɘ ɉɞɟɖɔɐɛŬŰŬ) ȾŬɜɞɜɘůɛɞɑ 1966-

2007); 

- concerning doctors and dentists, there is the Doctors and 

Dentists Pension Fund;  

- concerning the employees of the Cyprus 

Telecommunications Authority, there is a Pension Fund set 

out by the Pension Fund in the Telecommunication Services 

(Pensions and Allowances to the Employees of the Cyprus 

Telecommunications Authority) of 1976 and 1981, as 

amended (ɇŬɛŮɑɞ ɆɡɜŰɎɝŮɤɜ ůŰɘɠ ɈˊɖɟŮůɑŮɠ 

ɇɖɚŮˊɘəɞɘɜɤɜɘɩɜ (ɆɡɜŰɎɝŮɘɠ əŬɘ ɉɞɟɖɔɐɛŬŰŬ Ůɘɠ 

ɈˊŬɚɚɐɚɞɡɠ Űɖɠ ȷɟɢɐɠ ɇɖɚŮˊɘəɞɘɜɤɜɘɩɜ Ⱦɨˊɟɞɡ) 

ȾŬɜɞɜɘůɛɞɑ Űɞɡ 1976 əŬɘ 1981, ɧˊɤɠ ŮəɎůŰɞŰŮ 

ŰɟɞˊɞˊɞɘŮɑŰŬɘ) which mainly cover employees in the broader 

public sector (compulsory), and;- other. 

II.- pProvident funds (ɇŬɛŮɑŬ ɄɟɞɜɞɑŬɠ) which may operate 

under collective agreements or accords between employers 

and employees and cover employees in the private sector 

(they can be voluntary or not). In this context, entitlements 

are paid in the form of one-off payments. 

Some illustrations: 

- Provident Fund of Employees in the Hotel Industry (ɇŬɛŮɑɞ 

ɄɟɞɜɞɘŬɠ ɈˊŬɚɚɐɚɤɜ ɂŮɜɞŭɞɢŮɘŬəɐɠ ȸɘɞɛɖɢŬɜɑŬɠ); 

- Pancyprian Provident Fund of Members of the Pancyprian 

 

                                                 

42  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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Federation of Labour (ɄŬɔəɨˊɟɘɞ ɇŬɛŮɑɞ ɄɟɞɜɞɑŬɠ ɀŮɚɩɜ 

Űɖɠ ɄȺɃ (ɄŬɔəɨˊɟɘŬ ȺɟɔŬŰɘəɐ ɃɛɞůˊɞɜŭɑŬ)); 

- Provident Fund of Employees of the Bank of Cyprus Group 

(ɇŬɛŮɑɞ ɄɟɞɜɞɑŬɠ ɈˊŬɚɚɐɚɤɜ ɆɡɔəɟɞŰɐɛŬŰɞɠ ɇɟɎˊŮɕŬɠ 

Ⱦɨˊɟɞɡ); 

- Concerning the employees of the Cyprus 

Telecommunications Authority, there is a Provident Fund set 

out by the Provident Fund in the Telecommunication 

Services (Allowances to the Employees of the Cyprus 

Telecommunications Authority Regulations of 1976 and 

1981, as amended (Ɇɢɏŭɘɞ ɄɟɞɜɞɑŬɠ ŭɘŬ ɉɞɟɖɔɐɛŬŰŬ Ůɘɠ 

ɈˊŬɚɚɐɚɞɡɠ Űɖɠ ȷɟɢɐɠ ɇɖɚŮˊɘəɞɘɜɤɜɘɩɜ Ⱦɨˊɟɞɡ) 

ȾŬɜɞɜɘůɛɞɑ Űɞɡ 1976 əŬɘ 1981, ɧˊɤɠ ŮəɎůŰɞŰŮ 

ŰɟɞˊɞˊɞɘŮɑŰŬɘ) 

- other. 

III. The Government Employees Pension Scheme 

(ȾɡɓŮɟɜɖŰɘəɧ Ɇɢɏŭɘɞ ɆɡɜŰɎɝŮɤɜ); it is governed by the 

Government Employees Pension Scheme Laws of 1997 to 

1999, as amended (Ƀɘ ɄŮɟɑ ɆɡɜŰɎɝŮɤɜ Ɂɧɛɞɘ Űɞɡ 1997 ɏɤɠ 

1999, ɧˊɤɠ ŮəɎůŰɞŰŮ ŰɟɞˊɞˊɞɘɞɨɜŰŬɘ), and is the result of 

collective negotiations. 

The said scheme provides retirement and survivors pensions 

to civil servants, members of the educational service, the 

police and the armed forces.  

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Cyprus  No specific measures were adopted. 

As reason for this it is indicated that the existing legislation 

on the preservation of vested rights does not make a 

distinction between members remaining in the country and 

those moving within the Community. 

 

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Cyprus  No specific measures were adopted. 

But a more general legislation was adopted which stipulates 

that movement of capital and payments between residents 

(including organisations and other legal entities) of origin and 

residents of Member States shall be performed without any 

restriction. 

Article 4 of the Capital 

Movement ActLaw of 

2003 (Ƀ ɄŮɟɑ Űɖɠ 

ȹɘŬəɑɜɖůɖɠ ȾŮűŬɚŬɑɤɜ 

Ɂɧɛɞɠ Űɞɡ 2003). 

 

Table 4: Cross-border membership of posted workers 



46 
 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Cyprus  -No specific measures were adopted. 

As reason for this it is indicated that, in case of a posting, the 

contracts related to supplementary pension provision in Cyprus 

remain applicable.  

-No specific measures were adopted. 

 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Cyprus  No specific measures were adopted. 

As reason for this it is indicated that the range of information is 

harmonized with the content of the Directive and is identical for 

all scheme members regardless of whether they remain in their 

Member State of origin or move to another Member State. 

The extent of information provided to scheme members depends 

on the provisions that the scheme is subject to.  

In the limited number of cases examined by us for the purposes of 

the questionnaire, the clauses (by-laws governing relevant Funds) 

or provisions (e.g. Regulations) setting out information for scheme 

members did not include any information on free movement 

within the EU and related rights. However, it cannot be excluded 

that related information may be provided to member schemes 

requesting so as a practice.  

Article 18 of the 

Provident Funds Act
43

 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Cyprus  1. The Pensions Laws of 1997 to 19989 Pensions Act (Law 97(1)/97) 

2. The Lawyers (Pensions and Allowances) Regulations 1966-2007, as amended 

(ɄŮɟɑ ȹɘəɖɔɧɟɤɜ (ɆɡɜŰɎɝŮɘɠ əŬɘ ɉɞɟɖɔɐɛŬŰŬ) ȾŬɜɞɜɘůɛɞɑ 1966-2007 

2001 Regulations on Lawyers (Pensions and Allowances), KDP 17/2001 [sic] 

3. The 1999 Regulations on Doctors (Pensions and Allowances) Regulations of 1999, 

KDP ȾȹɄ 295/99 

4. 1981 Provident Funds Act (44/81)
44

 

5. Capital Movements Act Law (Law 115(1)2003) 

 

                                                 

43  [ As noted below, this Law has been abrogated.]  

44  [This law has been repealed.]  
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2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

The matters appear to have been covered to the extent explained above.  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

No provision explicitly preventing non -union members from joining a supplementary 

scheme n egotiated by inions has been detected by us.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

No problems have been detected by us through desk research for the purposes of the 

questionnaire. However, as Directive 98/49/E C is covered in Cyprus as a matter of fact 

rather than through explicit transposition, the material scope is highly heterogeneous and 

it is difficult, in our opinion, to detect the corresponding level of protection provided to 

migrant workers in this field . 

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

No administrative practices or case law have been detected or can be reported.  
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CZECH REPUBLIC  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
45

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Czech 

Republic  

In the Czech Republic, there is an individual voluntary 

system of pension savings, regulated by the Act No. 

427/2011 Coll., on supplementary pension savings. 

According to the competent authorities there is no 

supplementary pension scheme within the meaning of the 

Directive. The Act No. 426/2011 Coll., on pension savings, 

introduced a voluntary system of pension savings, where the 

participants could opt-out from the mandatory pension 

system with 3% of own contributions to the private system 

of pension savings. This system was however abolished as of 

1.1.2016. 

Nevertheless, some information was provided on 

supplementary pension insurance. 

According to this information and additional information 

provided by other stakeholders this supplementary pension 

insurance The supplementary pension savings system works 

through individual contracts between the pension fund 

company (this being a shareholder company) and the plan 

holder (this being any person aged over 18) on a voluntary 

basis.: tThe employer can contribute on behalf of the 

employee and this contribution (Sec. 10 of the Act No. 

427/2011 Coll.) is tax-deductible for the employer as well as 

for the employee. 

This kind of voluntary scheme could be covered by the 

material scope of Directive 98/49/EC, Article 3(b) insofar it 

is concluded by the employer 

 

 

                                                 

45  Based on information provided by the con cerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Czech 

Republic  

No specific measures were adopted. 

As reason for this it is indicated that if participants (including 

also self-employed persons) stop contributing, their titles 

remain. The contributions are transferable to another pension 

company; a pension company however has to have a 

residence in the Czech Republic. 

§ 2a and § 21 Article 2, 

7 and 8 of the Act No. 

42/1994 Coll.§Sec. 27, 

29-31 of the Act No. 

427/2011 Coll. 

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Czech 

Republic  

No specific measures were adopted. 

As reason for this it is indicated that tThe existing legislation 

prescribes that the provider shall be obliged to pay out a 

benefit abroad, in the amount laid down in the pension plan, if 

the participant does not have permanent residence in the 

territory of the Czech Republic and so requests.  

§Sec. 21(7)(3) and (8) 

of the Act No. 42/1994 

427/2011 Coll.  

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Czech 

Republic  

- No specific measures were adopted. 

As reason for this it is indicated that the participants can, as 

posted workers, still pay their contributions in form of 

subscription to the supplementary pension scheme established in 

the Czech Republic. A participant of the supplementary pension 

savings system can be any natural person.  

- No specific measures were adopted. 

Sec. 2 of the Act No. 

427/2011 Coll. 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Czech 

Republic  

No specific measures were adopted. 

As reason for this it is indicated that the range of information is 

harmonized with the content of the Directive and is identical for 

§ 14 (3), § 17 (3) and 

§ 26 (1)Sec. 133 of 

the Act No. 427/1994 

2011 Coll. (as 
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all scheme members (be it employees or self-employed persons) 

regardless of whether they remain in their Member State of origin 

or move to another Member State. 

amended) 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Czech Republic  1. Act No. 427/1994 2011 Coll. (Supplementary Pension Insurance Savings Act) 

2. Act No. 586/1992 Coll., on income taxes 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

The existing legal framework covers the matters and persons covered by the Directive to 

the extent explained in the table above. The legal framework also covers self -employed 

persons.  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

The Directive was not implemented by means of the collective agreements. There are 

actually no real occupational pension schemes, so there is no reason to cove r the 

supplementary pensions by the collective agreement. At the same time, contributions 

paid by the employer to the supplementary pension savings of own employees are often 

subject to the collective agreement. This however cannot be considered as a real 

implementation of the Directive.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

Scheme members exercising their right to free movement can face problems with 

transfer of their contributions abroad, if they wish to do so. As explained above, the 

Czech legislation does not envisage that the contributions would be transferable to 

another  pension company without a residence in the Czech Republic.  

There are no noteworthy administrative practices. Case law which can be mentioned are 

the cases against the Czech Republic on the non - implementation of the relevant 

Directive, in which the CJEU h eld that the Czech Republic has failed to fulfil its obligations 

under Article 22(1) of Directive 2003/41/EC of the European Parliament and of the 

Council of 3 June 2003 on the activities and supervision of institutions for occupational 

retirement provisio n. 46  

                                                 

46  European Commission v Czech Republic , C -343/08, EU:C:2010:14.  
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GERMANY  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
47

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Germany  Entitlement to occupational benefits is based on a voluntary 

promise by the employer. Once an employer has made such a 

promise, the employer can use five different ways to comply 

with his promise: 

- finance his promise by book reserves (§ 1 (1) sentence 2 of 

the Occupational Pension Act),  

- contract with a support fund (institution where workers 

have no legal rights to benefits) (§ 1b (4) of the Occupational 

Pension Act), 

- contract in favour of his employees with a pension fund (§ 

1b (3) of the Occupational Pension Act), 

- contract in favour of his employees with a pension 

investment fund (§ 1b (3) of the Occupational Pension Act), 

or 

- subscription of a (group) life insurance contract in favour 

of his employees (the employer must be the insurance 

holder) (§ 1b (2) of the Occupational Pension Act). 

New since 2002: the employee has the legal right to convert 

part of their remuneration to occupational retirement 

provision (§ 1a of the Occupational Pension Act). 

 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Germany Specific legislation was adopted. § 1 b (1) sentence 6 of 

the Occupational 

Pension Act 

 

                                                 

47  Based on information provided by the concerned Member State and by other stakeholders (in particul ar 
members of the Pensions Forum)  
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Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Germany No specific measures were adopted. 

As reason for this it is indicated that the existing legislation 

does not make any distinctions, in terms of payment, between 

members remaining in the country and those moving within 

the Community. 

 

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Germany -No specific measures were adopted.  

As reason for this it is indicated that, in case of a posting, the 

contracts related to supplementary pension provision in Germany 

remain applicable.  

-No specific measures were adopted.  

As reason for this it is indicated that occupational pension 

provision is voluntary.  
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Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Germany  No specific measures were adopted. 

As reason for this it is indicated that the range of information is 

harmonized with the content of the Directive and is identical for 

all scheme members regardless of whether they remain in their 

Member State of origin or move to another Member State. 

Moreover, it is stated that the information obligations have 

recently been extended with effect from 1 January 2005.  

Until: 31.12.2004: 

§ 2 (6) BetrAVG 

From: 01.01.2005 to 

31.12.2015: 

§ 4a BetrAVG 

§ 10a (1) VAG and § 

113 No. 4 VAG 

(Annex Part D Section 

III)  

From 01.01.2016: 

§ 4a BetrAVG 

§ 144 VAG 

§ 234 (3) sentence 1 

Nr. 7 VAG 

§ 237 (3) Nr. 9 VAG 

 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Germany  1. Occupational Pensions Act (BetrAVG), BGBl I 1974, 3610 last amended by BGBl 

I 2015, 2553BGBl. I 2004, 1427 

2. Insurance Supervision Law (VAG), BGBl I 2015, 434, last amended by BGBl I 

2016, 1824BGBl I 1993, 2 last amended by BGBl. I 2004, 1427 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

Yes ( cf . above, 1.).  With regard to self -employed persons, it has to be noted first that no 

specific supplementary pension schemes  exist. Nonetheless, the scope of application of 

the Occupational Pensions Act is not limited to employees. According to § 17 (1) 

sentence 2 BetrAVG  it also applies by analogy to persons not qualifying as employees, 

but who have been granted retirement pen sions or invalidity or survivorsô benefits on the 

occasion of their working for an undertaking (ñDie §§ 1 bis 16 gelten entsprechend für 

Personen, die nicht Arbeitnehmer sind, wenn ihnen Leistungen der Alters - , Invaliditäts -  

oder Hinterbliebenenversorgung aus Anlaß ihrer Tätigkeit für ein Unternehmen zugesagt 
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worden sind. ò). It is acknowledged that inter alia  self -employed persons may fall under 

this rule and thus are to be treated like employed persons. 48  

ii.  In the event that the Directive was implemented by m eans of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

The Directive was implemented by the aforementioned statutes ( cf . above, 1.). It has to 

be added, though, that § 17 (3) of the Occupational  Pension Act allows for stipulating 

diverging rules by labour agreements. No deviation to the detriment of workers is 

possible with regard to the rule ensuring equal preservation (§ 1 b (1) sentence 6 of the 

Occupational Pension Act).  

3.  

i.  List of problems f aced by scheme members exercising their right to free 

movement  

At the outset, it has to be noted that the number of pensioners residing abroad has been 

rising continuously. 49   

In case of workers or pensioners residing abroad, disadvantages might ï generally  

speaking ï arise from diverging rules with regard to taxation (double taxation 

agreements) 50  or social security. One possible issue is tax advantages for the conversion 

of part of the remuneration to occupational retirement provision. Examining this any 

fu rther would go beyond the scope of this ad hoc request.  

The German organisation for protecting consumer rights ( Verbraucherzentrale ), which 

advises consumers (also) on pension issues, was contacted to enquire about problems 

faced by scheme members exercisi ng their right to free movement. According to the 

reply of the Bavarian section of the Verbraucherzentrale , no such issues are known 

(although specific legal issues are referred to specialised lawyers); the requests to the 

sections of Bremen and Saarland ï also offering such advice ï remained without any 

answer.  

Some commentators draw attention to the fact that ï beyond the rules contained in the 

directive and with reference to the CJEUôs ruling of 10 March 201151  ï free movement of 

workers does not only req uire non -discrimination with regard to the portability of claims, 

but also the abolishment of non -discriminatory obstacles like minimum periods for 

preserving claims in general. No specific problems of the German legislation are 

mentioned, though. 52  Moreove r, it has to be noted that such obstacles to the free 

movement of workers may be justified. 53  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

No noteworthy administrative practice or case law could be  detected.  

                                                 

48  See only H.D. Steinmeyer, in: Erfurter Kommentar zum Arbeitsrecht , 17th edition 2017, BetrAVG  § 17  
paragraph 8. 
49  Cf. https://www.haufe.de/personal/entgelt/bav - im -ausland -was -arbeitgeber -wissen -
muessen_78_362350.html  (10 December 2016).  
50  Cf. H.D. Steinme yer, EuZW  1999, 645, 647.  
51  Casteels , C -379/09, EU:C:2011:131.  
52  H.D. Steinmeyer, in: Erfurter Kommentar zum Arbeitsrecht , 17th edition 2017, BetrAVG  § 1b paragraph 39. 
Cf. also idem , EuZW  1999, 645, 649. See further E. Eichenhofer, ñBetriebsrenten im Europäischen und 
Internationalen Recht, in: Funktion und rechtliche Ausgestaltung zusªtzlicher Alterssicherungò, Studien aus dem 
Max -Planck - Institut für ausländisches und internationales Sozialrecht, Band 34), 2005, 201.  
53  See also H. J. Willemsen/R. Döring , BetrAV  2011, 432 (439 f.).  

https://www.haufe.de/personal/entgelt/bav-im-ausland-was-arbeitgeber-wissen-muessen_78_362350.html%20(10
https://www.haufe.de/personal/entgelt/bav-im-ausland-was-arbeitgeber-wissen-muessen_78_362350.html%20(10
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A guideline of the Ministry of Finance deals with tax benefits (§ 3 No 63 of the income tax 

code) for payments to foreign pension schemes. 54  

 

                                                 

54  http://datenbank.nwb.de/Dokument/Anzeigen/472877/  (10 December 2016).  

http://datenbank.nwb.de/Dokument/Anzeigen/472877/
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DENMARK  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison t o the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
55

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Denmark  Occupational pension schemes are the product of collective 

agreements between the social partners. Plans are 

administered via a closed pension fund or by an insurance 

company. 

Compulsory law-based 

scheme covering all 

workers 

(known as ATP plan) 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Denmark  No specific measures were adopted. 

As reason for this it is indicated that the respective collective 

agreements on preservation of vested rights do not make a 

distinction between members remaining in the country and 

those moving within the Community. Moreover, it is stated 

that the future introduction of a differing rule would not be in 

accordance with national provisions. 

Section 20 and 21 of 

the FiL, and the FpkL
56

 

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Denmark  No specific measures were adopted. 

As reason for this it is indicated that payment of benefits is 

indirectly ensured by law as a rule notwithstanding Article 5 

would not be "adequate and reasonable". 

Section 20 and 21 of 

the FiL, and the FpkL 

                                                 

55  Based on information provided by the concerned Member State and by other stakeholders (in  particular 
members of the Pensions Forum)  
56  [It is unclear whether ósection 20 and 21ô refer to ÄÄ 20 and 21. If so, these are the same in the current law 
as amended. The main law ensuring the preservation of acquired rights and portability of acquired ri ghts is the 
óFinancial Activity Actô. In Danish óBekendtgßrelse af Lov om Finansiel Virksomhedô, LBK No 182 of 18/02/2015, 
see https://www.retsinformation.dk/pdfPrint.aspx?id=167820 .]  

https://www.retsinformation.dk/pdfPrint.aspx?id=167820
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Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Denmark  -No specific measures were adopted. 

As reason for this it is indicated that, in case of a posting, 

payment of contributions to the supplementary pension scheme 

to which the worker belongs in Denmark is still possible.  

-Specific measures were adopted. 

Implemented by 

various collective 

agreements 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Denmark  No specific measures were adopted. 

As reason for this it is indicated that the range of information is 

harmonized with the content of the Directive and is identical for 

all scheme members regardless of whether they remain in their 

Member State of origin or move to another Member State. 

Section 20 and 21 of 

the FiL, the FpkL and 

the Information Order  

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Denmark  1. Financial Activities Act (FiL) (as amended by LBK no. 182 18/02/2015) 

2. Supervision of Company Pension Funds Act (FpkL) 

3. Various collective agreements 

4. Accounting Order No 9733 of 20 October 2003 

5. Information Order (Order No 609 of 14 July 1995)
57

 

 

                                                 

57  [It was not possible for us to identify to which specific Danish laws these orders refer. However, the main law 
ensuring the preservation of acquired rights and portability of those rights is the óFinancial Activity Actô.] 
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2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

In Denmark, the Directive has been implemented by collective agreements. In addition, 

the Financial Activities Act ensures the preservation of acquired rights as well as their 

portability. We consider that this framework covers matters and persons covered  by the 

Directive.  

As an employee a person has entitlements in accordance with the collective agreement 

adopted for his or her sector or workplace without necessarily being member of a trade 

union. Self -employed are not part of the occupational pension sch eme, but covered by 

the Danish public pension and eventually private pensions. The Financial Activity Act 

ensures the preservation of acquired rights and their portability. This law applies to all.  

For the original implementation of the Directive in Denma rk, see the government note 

from óFinanstilsynetô, J. No 783/20 -0002 of 22 January 1998.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred since the last 

implementation r eport, i.e. 2006/2009  

According to our information, issues have in particular concerned Article 6, where foreign 

companies have had to establish collective agreements in Denmark and thus to pay 

supplementary pension contributions in Denmark despite already  doing so in the Member 

State of origin. As we replied to the previous ad hoc request on Denmark, March 2016, 

there are two current pending cases on the Danish implementation of Directive 98/49/EC 

in the Danish court system, in the Labour Court and in the High Court of Eastern 

Denmark, respectively. On examination these cases are apparently still pending, but 

currently their status is unknown. They may even be withdrawn.  

Both cases concern an Italian company with posted workers in Denmark. They voluntarily  

became member of the Danish Construction Association ( Dansk Byggeri ) and through 

this voluntarily concluded a collective agreement through the trade union United 

Federation of Danish Workers (3F) entailing the payment of pensions to a Danish pension 

compa ny. The company paid pensions for about three years for 24 posted workers. 

Subsequently, the company asked the pension company to refund the pensions, as the 

posted workers were covered by Italian supplementary pensions concurrent to the 

payments to the Da nish pensions.  

To our information, it is not Danish practice to reject disbursement of the supplementary 

pensions if the posted worker has ceased his or her work in Denmark and applied for 

disbursement of the pensions ( cf . Article 4 and 5). Also in the two  pending cases 

mentioned above, workers were to our information allowed the disbursement. Here, 8 of 

24 posted workers applied for the disbursement of their Danish pension, which was 

granted.  

We have not been able to identify new cases in the Danish court system concerning the 

implementation of Directive 98/49/EC.  
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ESTONIA  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
58

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Estonia According to Estonian authorities, Mandatory funded 

pension scheme, participation in which is compulsory for 

people born in 1983 or later and voluntary for people born in 

1942 or later (with a descending schedule), fall under the 

scope of Directive 98/49/EC. The Directive was transposed 

by Funded Pensions Act. The Commission services are in 

process of evaluating these schemes. 

There is also a supplementary funded pension scheme (2 (3) 

of the Funded Pensions Act), but the conditions of this 

scheme are liberal, so it is more like a usual investment 

option, which you can cancel easily. So, it might not fulfil 

the criteria of supplementary pension scheme.   

 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Estonia  According to the competent authority national legislation was 

already consistent with this requirement.  

§ 40 clause 2 of the 

Funded Pensions Act 

Article 40 and the 

following Articles of 

the Funded Pensions 

Act regulate 

entitlements to 

mandatory funded 

pension payments and 

how they are payed. 

Article 40 has changed 

in November 2008, but 

the right to receive the 

entitlements is still not 

connected with 

residence criteria.  

The rights of persons 

                                                 

58  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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are also protected in an 

equal way before the 

pensionable age (the 

rights are preserved 

even if there is 

disruption of payment 

due to loss of 

employment or moving 

to another country). 

Also appropriate are 

the Estonian Central 

Register of Securities 

Act and the Investment 

Fond Act.  

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Estonia  The existing legislation does not make any distinctions, in 

terms of payment, between members remaining in the country 

and those moving within the Community. 

§ 41 (6) of the Income 

Tax Act  

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Estonia  -In case of a posting, the Estonian worker is still resident and 

obligated to make contributions.  

-In case of a posting to Estonia, the foreign worker is not obliged 

to make contributions to Estonian pension schemes, because he 

is not a resident.  

§ 6 of the Funded 

Pensions Act 

Article 12 of 

Regulation (EC) No 

883/2004 
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Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the national 

provision 

Estonia  No specific measures were adopted. 

As reason for this it is indicated that the range of 

information is harmonized with the content of the 

Directive and is identical for all scheme members 

regardless of whether they remain in their Member State 

of origin or move to another Member State. 

General rules how to provide information, which come 

from the Investment Fond Act.  

There is a lot of very adequate 

information about supplementary 

pensions on the special webpage 

administered by the Estonian Central 

Register of Securities. 

Available also in English: 

https://www.pensionikeskus.ee/en/ii-

pillar/mandatory-funded-pension-ii -

pillar/  

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Estonia  1. Funded Pensions Act, passed 14 April 2004 (RT2 I 2004, 37, 252), entered into 

force 1 May 2004 

2. Income Tax Act, passed 15 December 1999 (RT1 I 1999, 101, 903; consolidated 

text RT I 2001, 11, 49), entered into force 1 January 2000 

3. Social Tax Act, passed 13 December 2000 (RT
1
 I 2000, 102, 675), entered into 

force 1 January 2001 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

All the matters and persons should be covered by the Funded Pensions Act and other 

legal acts mentioned. Persons who are self -employed and have registered themselves as 

sole proprietors in the Estonian Commercial Register (see Article 3 of  the  Commercial 

Code) are covered by the Funded Pensions Act (see Article 6 -8 of the Funded Pensions 

Act). According to Article 8 (2) of  the  Funded Pensions Act in the case of sole propriet ors, 

the contribution period is one calendar year.  

Everyone who has to pay social tax or whom the social tax should be paid by someone 

else, e.g . the employer , is covered by the Funded Pension s Act. All persons who are 

covered by the Funded Pension s Act ar e treated the same way in the context of 

entitlements and the preservation of rights etc .  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union member s?  

All the matters and persons should be covered by the Funded Pensions Act and other 

legal acts mentioned.  

In Estonia, there is no tradition or practice of collective agreements, so none of the 

supplementary pension rights are guaranteed by them. All rig hts are envisaged by legal 

acts adopted by parliament and are applicable to all persons (in and outside trade 

unions).  

https://www.pensionikeskus.ee/en/ii-pillar/mandatory-funded-pension-ii-pillar/
https://www.pensionikeskus.ee/en/ii-pillar/mandatory-funded-pension-ii-pillar/
https://www.pensionikeskus.ee/en/ii-pillar/mandatory-funded-pension-ii-pillar/
https://www.riigiteataja.ee/en/eli/513072016002/consolide
https://www.riigiteataja.ee/en/eli/513072016002/consolide
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3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred s ince the last 

implementation report, i.e. 2006/2009  

As the supplementary pension schemes were launched in the beginning of 2000 and 

beforehand there were no supplementary schemes, there is currently not much practice 

of payments from the pension funds. Als o, according to my knowledge, there are no 

remarkable problems with contributions or preserving the pension rights due to the right 

of free movement.  
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GREECE  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
59

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Greece  a) Occupational Insurance Funds established as non- profit 

private entities with legal personality based on the provisions 

of Law 3029/02(Article 1 and 8) 

The aim of occupational insurance funds is to provide 

occupational insurance protection to their members and 

beneficiaries, as a supplement to compulsory statutory social 

insurance benefits against the insurance risks of old age, 

death, invalidity, industrial accident, sickness, interruption of 

employment, etc. 

Occupational insurance funds are established on a voluntary 

basis in each company or sector(s) of employment on the 

initiative either of employees or employers or through an 

agreement between employees and employers as well as on 

the initiative of self-employed or independent professionals 

or farmers or their associations on the condition that the 

number of the insured members is over 100. 

Group Insurance Contracts, concluded between the employer 

and the insurance company in the sectors VII "management 

of group pension funds" or IX "works similar to social 

security" 

Here we note the definitions: 

1) ñsupplementary pensionò: the pension due to retirement 

provided for in the supplementary pension systemsô 

provisions that have been set out in accordance to the 

national legislation and the practice. 

2) ñsupplementary pension systemò: every occupational 

pension system due to retirement that has been set out in 

accordance to the national legislation and the practice 

and is related to an employment relationship or status 

which is intended to provide supplementary pension to 

employees or self-employed persons.  

 

In continuation of the list we mention: 

¶ Ministerial Decision with No 8889/122/2006 

(Government Gazette Ɂo ȸ 818/4.7.2006), 

Article 29 sentence c of 

Law No 4387/2016 

(Governmental Gazette 

ȷ 85 12.5.2016) 

regarding the Unified 

Social Security System 

ï Reformation of the 

security - pension 

system ï Arrangements 

of the taxation on 

income and games of 

chance and other 

provisions, according to 

which, when for the 

attribution of a pension 

Regulation (EC) No 

883/2004 and 

Regulation (EC) No 

987/2009, as well as the 

bilateral social security 

treaties, have to be 

applied, except for the 

cases where a separate 

pension entitlement is 

established with the 

time of insurance in a 

Greek insurance 

institution only.   

                                                 

59  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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regarding the Approval of Statute of the 

Geotechnicals Occupational Insurance Fund 

(Legal Person governed by Private Law)  

According to Article 53 of the above, in relation to 

the successive insurance in several occupational 

insurance funds in Greece or Member States of the 

EU, the provisions of Article 7 paragraph 11 of 

Law 3029/2002 apply, in the version in which 

those are in force at every time in question, as well 

as the Decision on the Insurance Institutions 43/13 

112003 of the Deputy Minister of Employment and 

Social Protection, as well as the provisions of the 

Presidential Order 227/2004, with which Directive 

98/49/EC was introduced in the national 

legislation. 

¶ Article 8 of Presidential Order 227/2004, according 

to which the insurance companies, which conclude 

insurance contracts in the insurance sectors (Article 

13 of Legislative Decree No 400/70 as is currently 

in force), VII ñgroup pension funds administration 

sectionò and IX ñsection of activities similar to 

social insuranceò, take into consideration the 

provisions of Article 4, 5, 6 and 7 of Presidential 

Order 227/2004, so that the pension rights of 

employees and self-employed persons who 

participate in those contracts be assured (insured 

and beneficiaries), in the event that the insured 

move or their workplace is transferred in another 

Member State. The rights of insured persons 

mentioned in those articles must be written in 

the general conditions of the insurance 

contracts. 

¶ Art icle 48 of Ministerial Decision No 

51020/20163/292 (Government Gazette No ȸ 

1307/26.08.2004) regarding the Statute 

Approval of the Economic Scientists 

Occupational Insurance Fund (Legal Person 

governed by Private Law), based on which upon 

successive insurance in several occupational 

insurance funds in Greece or other Member States, 

the provisions of Article 7 paragraph 11 of Law 

3029/2002 apply, of the by this authorised issued 

Ministerial Decision on the Insurance Institutions 

43/13.11.2003 and Directive 98/49/EC (L. 

209/1998), as those apply in any time in question. 

¶ The establishment of the Occupational Insurance 

Fund for the Personnel of the Hellenic Post 

(ELTA) ï ñTEA ELTAò as a Legal Person 

governed by Private Law with a non-profit 

character was realised in August 2004 with the 

Approval of the Statute by the Minister of 

Employment and Social Protection. ñTEA-ELTAò 

was established after the agreement between the 

Panhellenic Federation of Postal Associations 

(ñP.O.S.T.ò) and ñELTAò (Provision No 4 of the 

National Collective Employment Contract 2003-
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2004) in the frame of Law No 3029/2002 

ñReformation of the Social Insurance Systemò, 

with provisions of which the institution of 

occupational-supplementary insurance systems is 

introduced, with a goal of providing the insured 

with supplementary insurance protection. 

¶ Approval of the Establishment of the Ministry of 

Economic Affairs Insurance Fund (Ministerial 

Decision ū51020/8370/117/6-5-2004) 

¶ Occupational Economic Scientists Fund (E.TA.O. - 

Legal Person governed by Private Law) 

(Ministerial Decision ū51020/20163/292/26-8-

2004). 

¶ Casino Personnel Occupational the Insurance Fund 

ï Legal Person governed by Private Law 

(Ministerial Decision ū51020/20964/255/15-10-

2008). 

¶ Approval of the Statute of the Occupational 

Insurance Fund of the Greek Section of the 

International Policemen Association Legal Person 

governed by Private Law. (Ministerial Decision ū 

51020//157/13) 

¶ Statute of the Occupational Insurance Fund of the 

Employees of Pharmaceutical Activities 

(Ministerial Decision ū 51020/5352/121 

Governmental Gazette ȸ 412 2013) 

¶ Statute of the Occupational Insurance Fund of the 

Employees in the Food Commerce (Ministerial 

Decision ū 51020/5054/113 Governmental Gazette 

ȸ 410 2013). 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure 

equal preservation 

Reference in the national provision 

Greece  Specific legislation was 

adopted, covering employed 

and self-employed workers. 

Article 4 (1) of the Presidential Decree No. 227/2004 

According to Article 22 paragraph 4 of Law No 

3846/2010, with decision of the Minister of Labor 

and Social Security, after the opinion of the National 

Actuarial Authority, it can be determined: the data 

that have to be provided by the Occupational 

Insurance Fund (hereafter ñTEAò) to the competent 

Greek supervising authority (the Greek Ministry of 

Labor and Social Security) during the process of 

notification between the Greek supervising authority 

and the respective authorities of the receiving State, 

the starting time of the exercise of cross-border 

activity of a TEA, as well as the full financement of 

the technical provisions; furthermore, issues of 

communication and cooperation between the 

competent supervising authorities of the Member 

State of origin and the receiving Member State are 
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arranged, as well as issues of continuous updating 

and exchange of information between the competent 

supervising authorities on important changes 

regarding the labor and social legislation of the 

receiving Member State in relation to the 

occupational pensions, additional investment 

limitations and additional information requirements 

and any other necessary details that regard the 

exercise of cross-border activity of TEAs. 

 

Table 3: Cross-border payments 

Country  Adopted measures to 

guarantee cross border 

payments  

Reference in the national provision 

Greece  Specific legislation was 

adopted, covering 

employed and self-

employed workers. 

¶ Article 4 (2) of the Presidential Decree No. 227/2004 

¶ In Greece the right to continuation of the payment of 

contributions has to be exercised within thirty (30) 

days from the receipt of the notification on the 

secondment by the employee him or herself, while in 

the aforementioned countries there is no special 

limitation for the exercise of this right. The relevant 

provisions of Luxembourg and Sweden state that the 

payment not only can but even has to be continued 

during the period of secondment. (Refers to the 

Commissionôs Report from the 26.01.2006 COM 

(2006) 22. 

¶ According to Article 108 of Law No 4099/2012 

(Governmental Gazette No ȷ 250/20/12/2012), in the 

event of a cross-border activity of an occupational 

insurance fund according to Article 22 of Law No 

3846/2010 (Governmental Gazette No ȷ 66) as is 
currently into force, at the Ministry of Labor, Social 

Security and Welfare there are also the Member States 

registered, in which the fund functions. This 

information is notified by the Ministry of Labor, Social 

Security and Welfare to the European Supervising 

Authority (European Insurance and Occupational 

Pensions Authority ï hereafter ñEIOPAò), which was 

established with Regulation (EU) No 1094/2010 (L 

331/48). 
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Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Greece  - Specific legislation was adopted, covering employed and self-

employed workers. 

- Specific legislation was adopted, covering employed and self-

employed workers. 

Article 5 (1) and (2) of 

the Presidential Decree 

No. 227/2004 

Article 5 (3) of the 

Presidential Decree No. 

227/2004 

 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure 

adequate information 

Reference in the national provision 

Greece  Specific legislation was 

adopted, covering employed 

and self-employed persons. 

Article 6 of the Presidential Decree No. 227/2004 

 

Art icle 8 of Presidential Order 227/2004, according to which 

the insurance companies, which conclude insurance contracts 

in the insurance sectors (Article 13 of Legislative Decree No 

400/70 as is currently in force), VII ñgroup pension funds 

administration sectionò and IX ñsection of activities similar to 

social insuranceò, take into consideration the provisions of 

Article 4, 5, 6 and 7 of Presidential Order 227/2004, so that the 

pension rights of employees and self-employed persons who 

participate in those contracts be assured (insured and 

beneficiaries), in the case that the insured move or their 

workplace is transferred in another Member State. The rights 

of insured persons mentioned in those articles must be 

written in the general conditions of the insurance 

contracts. 

 

L IST OF NATIONAL PROVISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Greece Presidential Decree No. 227/2004 of 3 November 2004 (OJ No. 212 of 5 November 2004 p. 

5917) on safeguarding the supplementary pension rights of employed and self-employed 

persons moving within the Community, in accordance with the provisions of Directive 

98/49/EC (L209/98) 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

No, they are not covered and the main reason for this is the instable social security 

system that prevails in Greece due to the deep economic recession; of which the 

treatment ï mistakenly ï has an impact on the arrangements of the social securit y 

system and its constant changes with a view to find better solutions.  This deficit applies 



 

69  

 

to both employed and self -employed persons. The matters that are, however, covered 

with respect to them, can be seen in the tables above . 

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

In Greece the Directive was transposed by  Presidential Decree No 227/2004 , which has 

the effect of a normal l aw and, as a result, applies to all employed and self -employed 

workers, regardless of whether they are members of the respective trade unions or not.  

Rights and obligations comparable to the respective rights and obligations of the citizens 

of the European  Union are provided to third -country nationals who reside legally in the 

EU and fulfil the rest of the conditions mentioned in Regulations  (EC) No  883/2004,  (EC) 

No 987/2009 and  (EC) No  859/2003. More specifically and indicatively , according to 

Article 67 of Law 4251/2014 óMigration and Social Inclusion Code ô and other provisions, it 

applies that the owner of a residence permit as a researcher has a right in equal 

treatment with the nationals as far as among others the sectors of social security are 

concern ed, as they are stated in Regulation (EC) N o 883/2004 on the coordination of 

social security systems for employees, self -employed workers  as well as for the members 

of their families who move within the European Union. The specific provisions in the 

Annex of Regulation (EC) N o 1231/2010 on the extension of the provisions of Regulation 

(EC) N o 883/2004 and Regulation (EU) N o 987/2009 to third -country nationals who are 

not already covered by those provisions only due to their citizenship, apply mutatis 

mutand is.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

Only indicatively mentioned, the inadequate protection of the r ight under question, as a 

result of which  the persons that move from country to country in search for employment 

risk losing all  or part of their rights, either acquired or in the process of being acquired, 

based on national law ( e.g . in relation to pensio ns, health insurance, unemployment 

benefits  and  family allowances).  

The difficult coordination of the social security systems, which results in the social 

security rights of the same nature which have been acquired in different Member  States 

being able to be offset, without however the beneficiary being able to get an aggregation 

of rights higher than the highest pension to which s/he would be entitled, if s/he had 

acquired all their pension rights in one Member  State  (Regulation  (EC) No  883/2004 and 

(EC) No 987/2009, last modified by Regulation (EU) No  1372/2013 and (EU) No 

1368/2014 ) . 

Inadequate information which the prospective migrants need to have at their disposal on 

relevant matters, such as how the school education of migrantsô children can be ensured 

or with regard to their health insurance, for which the CJEU has observed that, when the 

competent institution has approved that the socially insured moves  to the territory of 

another Member State in order to receive healthcare there,  the institution of the place of 

the benefit is obliged to provide the benefits in kind, according to the provisions for 

billing with sanitary care costs that it would apply, if the interested person were insured 

by it. 60  The permission for the movement to another country can be refused for the 

                                                 

60  Vanbraekel and Oth ers , C -368/98, EU:C:2001:400.  
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reason that there is no need in medical terms, only when the same or equally effective 

therapy can be provided to the patient in time in an institution contracted with the health 

fund in which they are registered. 61  

 

                                                 

61  Smits and Peerbooms , C -157/99, EU:C:2001:404.  
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SPAIN  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
62

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Spain Pension liabilities The supplementary pension schemes can 

be voluntarily established taken on by the enterprises and 

they must be externalised. They can be implemented:  

- by means of group insurance contracts, or 

- through pension plans attached to pension funds, 

- or using a combination of both. 

The book reserving financing system is still allowed only in 

the financial services sector only for pension liabilities 

incurred before 9-5-1996 and for workers hired before 16-

11-1999. 

 

 

Table 2: Equal preservation 

Country Adopted measures to ensure equal preservation Reference in the 

national provision 

Spain No specific measures were have been adopted. 

As reason for this it is indicated that tThe existing legislation 

on the preservation of vested rights does not make a 

distinction between members workers remaining in the 

country Spain and those posted to another Member 

Statemoving within the Community. 

Preamble of the 

ICPETB Regulation
63

 

 

                                                 

62  Based on information provided by the concerned Member State and by other stakeholders (in particular 

members of the Pensions Forum)  
63  It explicitly mentions Directive 98/49/CE and clarifies that the regulation has a wider scope and applies 
irrespective of the Member State where the worker is posted.  
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Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Spain No specific measures were have been adopted. 

As reason for this it is indicated that cCross-border payments 

to beneficiaries in other Member States would beare 

guaranteed by the general rules on external transactions, 

which are based on the freedom of movement for of capital 

established in the Treaty. 

Articles 1 and 3 of the 

Act Law 19/2003 on 

capital movements 

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Spain -No specific measures were have been adopted. 

As reason for this it is indicated that tThe fact of that a worker 

being is posted to another Member State does not affect the 

continuation of payment of contributions. Moreover, it is stated 

that there are no regulations prohibiting the payment of 

contributions when the worker is postedduring a posting.
64

  

-No specific measures were have been adopted. 

As reason for this it is indicated that iIn Spain there is freedom to 

establish supplementary pension schemes
65

 and freedom of 

affiliation to said schemes if the worker has to pay 

contributions.
66

  

Article 41 of the 

Spanish Constitution 

Article 191 239 of the 

Revised Text of the 

General Social Security 

LawAct  

Article 1 of the PFP 

LawAct and 

Article 28 of the PFP 

Regulation, and 

Preamble of the 

ICPETB Regulation 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Spain No specific measures were have been adopted. 

As reason for this it is indicated that tThe extentrange of the 

information is harmonized complies with the requirements set out 

in content of the Directive and is identical for all scheme members 

regardless of whether they remain in their Member State of origin 

or move to another Member State. 

Article 34 of the PFP 

Regulation, and  

Articles 34 and 39 (4) 

of the ICPETB 

Regulation 

 

                                                 

64  Article 28 of the PFP Regulation and Preamble of the ICPETB Regulation.  
65  Article 41 o f the Spanish Constitution.  
66  Article 239 of the General Social Security Law.  
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L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Spain 1. Recastvised Text of the Act Regulating Pension Plans and Funds Regulating Law, 

approved by Legislative Royal Decree 1/2002 of 29 November 2002 ("PFP 

LawAct") 

2. Implementing Regulation of the complementary Regulation on implementing 

pension liabilities of enterprises with workers and beneficiaries, approved by Royal 

Decree 1588/1999 of 15 October 1999 ("ICPETB Regulation") 

3. Pension Plans and Funds Implementing Regulation, approved by Royal Decree 

304/2004 of 20 February 2004 ("PFP Regulation") 

4. Act Law 19/2003, of 4 July, on legal arrangements on the movement of capital on 

capital movements, foreign economic transactions and the prevention of money 

laundering (ñLaw 19/2003 on capital movementò) 

5. Spanish Constitution 

6. Recastvised Text of the General Social Security ActLaw, approved by Royal 

Legislative Decree 8/2015 of 30 October (ñGeneral Social Security Lawò) 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Dir ective 98/49/EC?  

The legal framework covers all the matters and persons covered by Directive 98/49/EC .  

There are no specific supplementary social security schemes for self -employed workers. 

Consequently, the national legislation does not envisage specific  protection measures for 

them (general protection measures would apply).  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

The Directive was not implemented in Spain by means of collective agreements.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

The only issues identified have to do with the taxation of the contributions paid in Spain 

(personal income tax) due to the lack of tax harmoni sation in the EU. In 2003 the Central 

Economic Administrative Court ( Tribunal Económico Administrativo Central TEAC ) 67  ruled 

that the contributions to a complementary pension scheme paid by the Spanish 

subsidiary on behalf of a Greek subsidiary where the worker was posted are not 

subjected to taxation in Spain.  

                                                 

67  Resolución. TEAC 2130/2000 de 4 abril 2003 (EDD 2003/198605) . 

http://online.elderecho.com/seleccionProducto.do?nref=7D3307CD&producto_inicial=A&anchor=
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More recently, in 2013 there was  another administrative Resolution, in this case a 

binding Resolution of the Directorate General for Taxation ( Consulta Vinculante de la 

Dirección General de Tributos de 11 -6-2013 ), which  considers that the bilateral 

convention (Spain - Italy) designed to pr event double taxation does not provide an ad -hoc 

solution to the problem of a worker who after being posted in Italy (2005 -2007) kept 

making contributions to a Spanish pension scheme was asked to pay taxes on the 

pension received in 2011 in Spain.  
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FINLAN D 

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
68

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Finland  Supplementary pension schemes are voluntarily set up by 

employers and can be arranged with: 

- a life insurance company (via group insurance policies), 

- a pension fund, or  

- a pension trust. 

Certain voluntary 

supplementary pension 

plans set up according 

to the Act on 

Employment Pensions 

(known as "registered" 

plans); registration of 

new plans has not been 

possible from 2001 

onwards. These 

supplementary pension 

schemes ended 

31.12.2016: no 

payments or pension 

accrual is possible any 

longer. However, this 

has no effect on 

pensions already 

accrued. These 

supplementary pensions 

are covered by 

Regulation (EC) No 

883/2004. 

 

                                                 

68  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Finland  No specific measures were adopted. 

As reason for this it is indicated that the existing legislation 

on the preservation of vested rights does not make a 

distinction between members remaining in the country and 

those moving within the Community. 

To secure this amendments of Pension Funds Act (421/2003), 

Insurance Funds Act (420/2003) as well as Employeesô 

Pension Act specifically state this. 

Section 61 of the 

Pension Funds Act,  

Section 90a of the 

Insurance Funds Act, 

Employeesô Pension 

Act 112 § 

 Insurance Contracts 

Act 

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Finland  Specific legislation was adopted. Section 61 of the 

Pension Funds Act, 

Section 90a of the 

Insurance Funds Act  

andInsurance Contracts 

Act 

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Finland  -No specific measures were adopted.  

As reason for this it is indicated that, in case of a posting, the 

contracts related to supplementary pension provision in Finland 

remain applicable.  

-Amendments of Employeesô Pension Act 395/2006, 

909/2010No specific measures were adopted.  

As reason for this it is indicated that there are no obligatory 

occupational pension schemes in Finland. 
69

 

Sections 

1c5 (354/2010), 150 

and 149 (909/2010) of 

the Employees' Pension 

Act 

Section 7 of the 

Residence-Based Social 

Security Legislation 

Act 

 

                                                 

69  [This might not work in this context.]  
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Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Finland  Amendments have been made to the Pension Funds Act and the 

Insurance Funds ActNo specific measures were adopted. 

As reason for this it is indicated that the range of information is 

harmonized with the content of the Directive and is identical for 

all scheme members regardless of whether they remain in their 

Member State of origin or move to another Member State. 

Section 49a, 49b and 

9 of the Pension 

Funds Act (Amended 

by Act 391/2006), 

Section 84a of the 

Insurance Funds Act 

(Amended by Act 

392/2006
70

) and 

Sections 8, 76 and 77 

of the Insurance 

Contracts Act 

 

L IST OF NATIONAL PROVISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Finland  1. Insurance Funds Act (1164/1992) 

2. Pension Funds Act (1774/1995) 

3. Insurance Contracts Act (543/1994) 

4. Insurance Companies Act (1062/1979)
71

 

5. Acts amending the Insurance Funds Act (420/2003) and (391/2006) 

6. Acts amending the Pension Funds Act (421/2003) and (392/2006) 

7. Proposal for an act amending the Employment Pension Insurance Funds Act, the 

Pension Funds Act and the Insurance Funds Act (HE 221/20012002, p.5). See also 

the Proposal HE 156/2005. 

8. Residence-Based Social Security Legislation (Implementation) Act (1573/1993) 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

Yes, including self -employed persons, who are able to take supplementary pensions for 

themselves as any other persons.  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the me asures adopted to protect the persons who 

are not trade union members?  

                                                 

70  [These amendments were made to fulfil the requirements set by Directive 2003/41/EC on the activities and 

supervision of institutions for occupational retirement provision  . However, they strengthened the 
norms securing the right to adequate information.]  
71  [This act was overruled by Act 522/2008 from 1 October 2008 on.]  
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Yes, the legislation should be in order. It covers everyone, despite membership of the 

trade unions.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

Inquiries to the Finnish Center for Pensions and the Ministry of Social and Health did not 

provide any specific problems. Supplementary pensions play a rather small role in the 

Finnish pension system ;  even though rather many get them , the amount paid is sm all . 

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

There have been a few court cases on supplementary pensions and some of them have 

had links to the themes of the Directive:  

a.  Supreme Court Case KKO 2013:67 was about measures to ensure adequate 

information. Even though it handled the Sections of the Pension Funds Act 

implementing Directive 2003/41/EC, it ensured the idea of adequate information.  

The question was whether the com pany should actively inform those employees 

already pensioned, whether this information should be given personally and 

whether the pension fund should compensate the losses of rights caused by a lack 

of information.  

The court found that the Fund should inf orm ï on the Fundôs own initiative ï 

especially those no longer employed. The court also found that Section 49a of the 

Finnish Pension Fund Act offered better protection than Directive 2003/41/EC by 

demanding that this information should be given personall y. Therefore, the Fund 

was ordered to pay pension retrospectively contrary to its own rules (which 

provided for the possibility to pay retrospectively for only 6 months).  

There was also  the  question of  the  necessity of a preliminary ruling. The case was 

no t  easy ï there were two dissenting opinions (duty to inform personally).  

b.  The other cases dealt with e.g .  

1)  venue, necessary steps taken by the state: the Supreme Administrative 

Court decided in a accident insurance case concerning equal treatment of 

men and women that since the question of right venue was unclear, it had 

to be solved in  the client ôs best interest (take the one the client had 

already turned to). The state had not taken the necessary steps to ensure 

peopleôs rights (KHO 2012:104);  

2)  supplementary  pension fee s which  could not be paid from Structural 

Funds ;  the fees had to be paid form other funds (Supreme Administrative 

Court KHO 23.2.2010/322) ;  

3)  supplementary pension fees have  to  be continued to be paid even though 

the owner of the company changed (Supreme Court, KKO 2009:83) .  
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FRANCE  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implement ation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
72

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

France  Employed persons' supplementary pension schemes which 

are provided: 

- by insurance companies, 

- by, up to 2009, supplementary pension institutions under 

the Social Security Code, or  

-by a provision in company accounts. 

Self-employed persons' supplementary pension schemes 

which are set up on the initiative of the parties concerned and 

provided by self-employed persons' independent 

organisations. 

Compulsory 

supplementary pay-as-

you-schemes intended 

for certain professions:- 

- non-established public 

sector (scheme known 

as IRCANTEC); 

- civil aviation 

professional pilots 

(scheme known as 

CRPNPAC); 

- self-employed persons 

in craft, industrial and 

trade professions and 

those in the agriculture 

sector. 

Agreement-based pay-

as-you-go pension 

schemes of which 

membership is 

compulsory by law:- 

- Executives (scheme 

known as AGIRC); 

- Non-Executives 

(scheme known as 

ARRCO). 

 

                                                 

72  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

France  Specific legislation was adopted. 1) Self employed 

persons: Article 58-I 

(Social Security Code, 

Article L 623-7) and 

Article 58-II (Social 

Security Code, Article 

L 723-25) of the Law 

No. 2002-73 Article L 

961-3 of the Social 

Security Code, (since 

Ordonnance 2006-344 

of 23 March 2006) 

2) Employed persons: 

Article 58-III (Social 

Security Code, Article 

L 913-3) of the Law 

No. 2002-73 Article L 

913-3 of the Social 

Security Code (since  

Ordonnance 2006-344 

of 23 March 2006) 

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

France  Specific legislation was adopted. 1) Self employed 

persons: Article 58-I 

(Social Security Code, 

Article L 623-8) and 

Article 58-II (Social 

Security Code, Article 

L 723-25) of the Law 

No. 2002-73Article L-

961-4 of the Social 

Security Code (since 

Ordonnance 2006-344 

of 23 March 2006) 

2) Employed persons: 

Article 58-V (Social 

Security Code, Article 

L 914-3) of the Law 

No. 2002-73L 914-3 of 

the Social Security 

Code 
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Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article  6 (2) 

Reference in the 

national provisions 

France  -Specific legislation was adopted as regards employees. 

-No specific measures were adopted.  

As reason for this it is indicated that there are no regulations 

prohibiting payment of contributions during a posting. 

Article 58-V (Social 

Security Code, Article 

L 914-4) of the Law 

No. 2002-73L 914-4 

Social Security Code 

(since Law No. 2002-

73) 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

France  No specific measures were adopted. 

But general measures regarding information were taken, such as 

the obligation for the providers to send to persons who cease to be 

members before exercising their rights, at the latest three months 

after the date of their ceasing to be a member, an information note 

on their pension rights, mentioning in particular the procedures 

and conditions according to which they can exercise their rights.  

According to the competent authority, these measures cover cases 

where workers leave the scheme because they "move to another 

Member State". 

1) Self employed 

persons: Article L-

961-5 of the Social 

Security Code (since 

Ordonnance 2006-344 

of 23 March 2006)L-

961-5 of the Social 

Security Code (since 

Ordonnance 2006-344 

of 23 March 2006) 

2) Employed persons: 

Article 58-IV (Social 

Security Code, Article 

L 914-2) of the Law 

No. 2002-73 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

France  Law No. 2002-73 of 17 January 2002 on social modernisation 

Ordonnance 2006-344 of 23 March 2006 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  
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French legis lative provisions cover all workers, both employed and self -employed, under 

all supplementary schemes.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred since the last 

im plementation report, i.e. 2006/2009  

I have found no information on problems.  

In particular, there has been  no case before the highest courts. No case either, to my 

knowledge, within the lower courts, which case law is available on line.  
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CROATIA  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
73

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Croatia Directive 98/49/EC covers third pillar voluntary pension 

schemes, that are operated by pension funds in the 

accumulations phase and pension insurance companies in the 

pay-out phase. Two types of voluntary pension funds can be 

established. First, ñopen-ended pension fundsò (open to all 

persons, regardless of their age and employment status; 

employerôs matching contributions are allowed and 

encouraged by tax legislation). Second, ñclosedïended 

pension fundsò (i. e occupational funds sponsored by 

employers, trade unions or other professional associations, 

hence participation is only allowed to employees or members 

respectively). Both of them represent funded and defined 

contribution schemes with individual retirement accounts. 

Occupational defined benefit schemes cannot be offered in 

Croatia.  

 

There are no special 

supplementary 

schemes. However, 

there are many 

categories of persons 

that based on special 

legislation earn their 

pension under more 

favourable conditions 

based on their status 

(e.g. war veterans, 

workers in arduous and 

hazardous jobs etc.)  

 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Croatia Specific legislation was adopted. It is prescribed that if a 

member of a fund ceases to make payments into his or her 

personal account in the fund, he or she shall continue to be a 

member of that fund. The pension company should take all 

the measures necessary to ensure the preservation of vested 

pension rights of a member of a fund who no longer makes 

payments to that fund, also if he moved due to work or some 

other reason to another Member State or third country. 

Art. 118 (5) and 119(4) 

of the Act on 

Voluntary Pension 

Funds (NN 19/2014) 

 

                                                 

73  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensi ons Forum)  
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Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Croatia Specific legislation was adopted. Pensions are regularly paid 

by the pension insurance company, and only exceptionally by 

the pension fund (in case the total value of assets is lower than 

50,000 HRK). There are several pension payment option 

(partial withdrawals, temporary pension payments or life-time 

annuities). Pension Insurance Companies should pay pensions 

in all Member States without any limitations. It is prescribed 

that the costs of payment of pensions is borne by the Pension 

Insurance Company. 

Art. 124 to 127 of the 

Act on Voluntary 

Pension Funds (NN 

19/2014) 

Art. 104 of the Act on 

Pension Insurance 

Companies (NN 

22/2014) 

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf 

of posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the national 

provisions 

 Specific legislation was adopted. Provision ensure that in 

respect of a posted worker, payments continue to be made to 

his or her personal account in a closed-end fund or to an 

appropriate voluntary pension (occupational) insurance 

scheme in the Member State to which the worker is posted. 

The rules on preservation of vested pension rights apply.  

Art. 119 of the Act on 

Voluntary Pension Funds 

(NN 19/2014) 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

 No specific measures were adopted. It can be justified by the fact 

that there are elaborate rules prescribing provision of various types 

of adequate information to scheme members related to their 

pension right, pension type choices, benefit payments etc., 

regardless of their place of residence.  

Art. 190 of the Act on 

Voluntary Pension 

Funds (NN 19/2014) 

Arts. 70 to 71 of the 

Act on Pension 

Insurance Companies 

(NN 22/2014) 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Croatia Act on Voluntary Pension Funds (Zakon o dobrovoljnim mirovinskim fondovima), Croatian 

official gazette ñNarodne novineò No. 19/2014 

Act on Pension Insurance Companies (Zakon o mirovinskim osiguravajuĺim druġtvima) 

Croatian official gazette ñNarodne novineò No. NN 22/2014 
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2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

Yes. The existing legislation covers all the matters and persons. Namely, as indicated in 

table 1 (material scope), there are two types of voluntary pension funds:  

-  óopen -end pension funds ô (open to all persons, regardless of their age and 

employment status; employerôs matching contributions are allowed and 

encouraged by tax legislation) ;  

-  óclosedïend pension funds ô ( i.e .  occupational funds sponsored by employers, 

trade unions or other profes sional associations ;  hence participation is only 

allowed to employees or members , respectively).  

Hence , it is possible for self -employed persons  to  become members of such closed -end 

funds (occupational funds) established by professional associations or oth er associations 

of self -employed persons (Art icle  120 of the Act on Voluntary Pension Funds). In that 

case, all the other legislative provisions mentioned in the above tables would apply to 

them equally.  

However, it is important to note that currently 18 closed -end funds  operate in Croatia . 

Most of them are linked to either big employers or trade unions. Only one of them is 

linked to a professional association, i.e . the Croatian Journalists' Association. Hence, 

members of the fund can be journalists, regar dless whether they are employed or self -

employed. For the moment, no other association has established a closed -end fund 

(occupational fund),  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted t o protect the persons who 

are not trade union members?  

Yes, the existing legislation covers all the matters.   

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred since the  last 

implementation report, i.e. 2006/2009  

Nothing to report for the moment.  
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HUNGARY  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
74

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC(now 

Regulation (EC) No 

883/2004) 

Hungary  Voluntary mutual insurance funds: individual contracts 

between the insurance funds (this being non-profit mutual 

savings associations) and fund members (this being any 

person aged over 16 years) on a voluntary basis. The 

employer can also contribute (wholly or partially) on behalf 

of the employee, although in this case there is and this 

contribution is no tax-reduction.deductible for the employer 

as well as for the employee. 

A self-employed person may join the voluntary mutual 

insurance, if s/he is an employer. (Employers are treated 

within a broader context.) Self-employed persons are not 

allowed to join the voluntary mutual insurance fund on 

behalf of him or her. 

This kind of voluntary scheme is could be covered by the 

material scope of Directive 98/49/EC, Article 3(b) insofar it 

is concluded by the employer 

Occupational pension scheme: private company (limited by 

shares), operating on a funded basis, established separately 

from the sponsoring undertaking and the purpose of 

providing retirement benefits in the context of an 

occupational activity on the basis of an agreement or a 

contract agreed: individually or collectively between the 

employer(s) and the employee(s) or their respective 

representatives, or with self-employed persons, óMemberô 

means a natural person who obtains eligibility or is expected 

to acquire eligibility due to conditional eligibility for 

occupational pension plan benefits laid down in the statutes, 

joining agreement between the employer and the institution 

for occupational retirement provision, employment contract, 

and collective agreement based on his or her employment or 

employment described by the legislation of other EEA 

States. Members may be persons employed by a founder or 

an employer joining later and whose employment agreement 

includes the employerôs commitment to pay the contribution. 

The employer may undertake to pay contributions taking into 

account the provisions of the relevant law regarding the 

Mandatory private 

pension funds which 

covered only longevity 

risk (came into effect 

on 01.01.98) are not 

available any more. The 

second pillar system 

was completely deleted 

on 01.02.2011, and no 

longer exists. Members 

could choose to either 

step back to the 

mandatory state pension 

system (first pillar) 

without any 

compensation or 

continue memberships 

on a voluntary basis 

excluding themselves 

from the first pillar. 

Mandatory to join was 

for new employees 

(after 30.06.98 except 

for starting work in the 

year 2002).  

 

Point 14 of Article 2 of 

Act CXVII of 2007 

Point 23 of Article 2 of 

Act CXVII of 2007 

Para 4 Article 8 of Act 

CXVII of 2007 

                                                 

74  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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principle of equal treatment. As of 1 July 2016 a member can 

also be a self-employed person who is treated as a joining 

employer. 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Hungary  No specific measures were adopted. 

As reason for this it is indicated that the existing legislation 

on the preservation of vested rights does not make a 

distinction between members remaining in the country and 

those moving within the Community. 

No specific measures were adopted in Act CXVII of 2007. 

As a reason for this it is indicated that the existing legislation 

on the preservation of vested rights does not make a 

distinction between members remaining in the country and 

those moving within the Community. 

Subsection 47/A of the 

Act XCVI of 1993 

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Hungary  No specific measures were adopted. 

As reason for this it is indicated that the existing legislation 

does not make any distinctions, in terms of payment, between 

members remaining in the country and those moving within 

the Community. Moreover, it is stated that cross-border 

payments are not restricted. 

No specific measures were adopted in Act CXVII of 2007. 

As a reason for this it is indicated that the existing legislation 

does not make any distinctions, in terms of payment, between 

members remaining in the country and those moving within 

the Community. Moreover, it is stated that cross-border 

payments are not restricted. 

However, there could 

be some differences 

between the voluntary 

mutual insurance funds 

according to their rules 

of procedures, e.g. 

cross-border payments 

made by the funds 

allowed on a Hungarian 

bank account and by 

post.  

In case of non-residents 

foreign exchange 

regulations shall be 

applied. (Point 3, 

Subsection 10 of the 

Act XCVI of 1993) 
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Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Hungary  -No specific measures were adopted.  

As reason for this it is indicated that there are no regulations 

prohibiting payment of contributions during a posting.  

-No specific measures were adopted.  

As reason for this it is indicated that it is not compulsory for 

foreign workers in Hungary to join a supplementary pension 

scheme within the scope of the present Directive.  

No specific measures were adopted in Act CXVII of 2007.  

As reason for this it is indicated that there are no regulations 

prohibiting payment of contributions during a posting.  

 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Hungary  No specific measures were adopted. 

As reason for this it is indicated that the range of information is 

harmonized with the content of the Directive and is identical for 

all scheme members regardless of whether they remain in their 

Member State of origin or move to another Member State. 

No specific measures were adopted, however, Act CXVII of 2007 

contains a more detailed list of the compulsory information 

provided to scheme members. 

Subsection 18 of the 

Act XCVI of 1993 

(content of the 

constitution of the 

voluntary mutual 

insurance fund) 

Art 28 of Act CXVII 

of 2007 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Hungary  Act XCVI of 1993 on Voluntary Mutual Insurance Funds 

Gov. decree Nr 281/2001. (XII. 26.) on the investment and management measures of the 

voluntary mutual insurance funds  

Act CXVII of 2007 on Occupational Pension and the Related Institutions  

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

All matters have been covered by both implementing acts ;  however, both have used 

general terms and notions for e.g. members, commitments of members, contributions 

made by members and providing information to the scheme members. No specific 

provisions have been introduced linked to leaving the country, cross -bor der payments 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=NIM:152963&qid=1483369899375
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=NIM:152963&qid=1483369899375
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(except for foreign exchange regulations) or posting. Differences might be laid down in 

the rules of procedure in accordance with the implementing act (see table 3) . In spite of 

general terms used, Act CXVII of 2007 on Occupational Pension and  the Related 

Institutions are more precise  and detailed.  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

Not applicable. The Directive was not implemented by collective agreements.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

No problems have been found. Even in the case where the rules of procedures of the 

voluntary mutual insurance fund require  a Hungarian bank account and postal address 

for cross -border payments, I was told that the voluntary mutual insurance fund transfers 

benefits also to  foreign bank account s. 

ii.  Administrative practices and case law that occurred since the last 

implementation re port, i.e. 2006/2009  

Not applicable.  
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IRELAND  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
75

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Ireland  There are two main types of voluntary supplementary 

pension: 

- occupational pension schemes (ops) arranged by employers 

and  

- Personal Savings Accounts (PRSAs) under employer 

linked circumstances: i.e. if an employer is obliged to 

provide his employees with access to a specified PRSA and 

the employer must also contribute. 

 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Ireland  Specific legislation in respect of vested rights on a voluntary 

basis was adopted. 

For the rest the competent authority contended that national 

legislation was already consistent with this requirement. As 

reason for this it is indicated that the existing legislation on 

the preservation of vested rights does not make a distinction 

between members remaining in the country and those moving 

within the Community. 

Part III of the Pensions 

Act 1990 as amended 

by section 26 of the 

Pensions (Amendment) 

Act, 2002  

 

                                                 

75  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Ireland  Specific legislation was adopted. Section 59 of the 

Pensions Act 1990, as 

amended by section 42 

of the Pensions 

(Amendment) Act, 

2002 

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Ireland  -No specific measures were adopted.  

As reason for this it is indicated that there are no regulations 

prohibiting payment of contributions during a posting. 

-No specific measures were adopted.  

As reason for this it is indicated that national legislation does not 

make membership of a scheme in Ireland compulsory. 

 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Ireland  Specific legislation was adopted Occupational Pension 

Schemes (Disclosure 

of Iinformation) (No. 

2) Regulations, 1988 

(S. I. No. 349 of 

1998) (as amended), 

now replaced by 

Occupational Pension 

Schemes (Disclosure 

of Information) 

Regulations 2006 to 

2013 (S.I. No. 

301/2006, as amended 

up to and including 

S.I. No. 58/2013) 
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L IST OF NATIONAL PROVISIONS  

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Ireland  1. Pensions Act 1990 (as amended) 

2. Pensions (Amendment) Act, 2002 (No.18 of 2002) (2002 Act) 

3. Occupational Pension Schemes (Disclosure of Information) Regulations, 1998 (S.I. 

No. 349 of 1998) as amended by the Occupational Pension Schemes (Disclosure of 

Information) (Amendment) Regulations, 2003 (S.I. No. 4 of 2003), now replaced by 

Occupational Pension Schemes (Disclosure of Information) Regulations 2006 to 

2013 (S.I. No. 301/2006, as amended up to and including S.I. No. 58/2013) 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

As set out above, the national framework covers all of the matters and persons covered 

by Directive 98/49/EC.  The legislative regime does not distinguish between employees 

and self -employed persons as such and thus  appears to apply in equal measure to self -

employed p ersons participating in relevant pensions schemes.  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

This does not arise in the Irish con text because, insofar as implementing measures have 

been necessary, they have been adopted by way of legislative measures.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occur red since the last 

implementation report, i.e. 2006/2009  

Having consulted with practitioners working in the field of pensions law and with relevant 

stakeholders, including the Pensions Authority, no material problems have been recorded 

in practice in respe ct of scheme membersô exercise of their right to free movement in this 

context in Ireland. There does not appear to have been litigation in respect of these 

issues and there has been no case law of the Irish courts on Directive 98/49/EC or its 

national imp lementing measures.  

 



 

93  

 

ICELAND  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
76

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Iceland There are currently no supplementary pension 

schemes within the meaning of Articles 1 and 

3b of the Directive in place. 

All schemes subject to 

Article 8(3) of Act No 

129/1997 on mandatory 

pension insurance and 

on the activities of 

pension funds 

(Declaration under 

Article 5 of Regulation 

(EEC) No 1408/71. OJ 

2005/C 135/6 p. 11) 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Iceland No specific legislation has been introduced and there are no 

specific provisions respect of the preservation of rights of 

EEA nationals. National law ensures the equality of treatment 

as regards the preservation of pension rights stipulated in 

Article 4 of the Directive. Act No 129/1997 stipulates how 

the vested rights are preserved. Article 19 of the Act contains 

the following general prohibition concerning the preservation 

of pension rights: ñ[p]rovisions may not be made in the 

Articles of Association for earned pension rights to be 

reduced or lost if a pension fund member ceases his 

contributions to a pension fund.ò 

Article 3 of Act No 

70/2004, along with 

the general provisions 

of Act No 129/1997 

 

                                                 

76  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Iceland The implementing legislation does not address taxes and 

transaction charges. General taxation rules would apply in 

accordance with the general taxation legislation. 

Article 3 of Act No 

70/2004, along with the 

general provisions of 

Act No 129/1997 

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Iceland The payments of contributions to supplementary pension 

schemes by and on behalf of posted workers are guaranteed 

under the same conditions as under Title II of Regulation (EEC) 

No 1408/71 (now Article 12 of Regulation (EC) No 883/2994). 

Both employees and employers are exempted from any 

obligation to make contributions to a supplementary pension 

scheme in Iceland, if they make contributions to such a scheme 

in another EEA State. 

Article 3 of Act No 

70/2004 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Iceland Specific legislation was adopted. According to Article 19.a.(2) of 

Act No 129/1997 added by Article 3(2) of Act No 70/2004: 

ñEmployers, pension funds and depositories of pension savings 

shall have information available to fund members moving to other 

member states of the European Economic Area, or to member 

states of the European Free Trade Association treaty [or the 

Faeroe Islands], on their earned pension rights from pension 

schemes as referred to in the first paragraph, by what means such 

rights will be preserved, whether such rights can be transferred to 

foreign funds and where they should turn when benefits fall due.ò 

Article 3(2) of Act No 

70/2004 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Iceland Act No 129/1997 on Mandatory Pension Insurance and on the Activities of Pension Funds, as 

amended by Act No 70/2004. 

 

2.  
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i.  Does the existing legal administrative a nd conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union membe rs?  

The existing legal administrative and conventional framework appears to cover all the 

matters and persons covered by Directive 98/49/EC.  

All pension schemes currently operating in Iceland under Article 8(3) of Act No 129/1997 

on Mandatory Pension insurance and on the Activities of Pension Funds are covered by 

the Declaration under Article 5 of Regulation (EEC) No 1408/71 (now Regulation (EC ) No 

883/2004).   

According to Article 1 of Act No 129/1997 it applies to all pension funds and agreements 

on insurance coverage, as further provided by the Act. According to Article 1, t he Act 

covers both employed and self -employed persons. According to Article 2(3) a pension 

fund member is ñAnyone for whom payment of a contribution is made, who pays or has 

paid a contribution to a pension fund and is entitled to benefits from it, as further 

provided for in this Act.ò In case certain provisions of the Act would not apply to self -

employed persons, this would be specifically mentioned.  

No specific provisions were implemented as regards cross -border payments.  

Specific provisions were adopted as regards posted workersô cross-border memberships. 

Furthermore , according to Article 8(4) of Act No 129/1997 pension funds established in 

other EEA countries may offer their services in Iceland with or without the establishment 

of a branch.  

There are n o specific provisions in respect of the preservation of rights of EE A workers. 

The general provisions of Act No 129/1997 apply. Article 19 of Act No 129/1997 contains 

the following general prohibition concerning the preservation of pension right s:  

ñ[p] rovision s may not be made in the Articles of Association for earned pens ion rights to 

be reduced or lost if a pension fund member ceases his contributions to a pension fund.ò 

A specific provision was implemented in Article 19.a (2) (added by Article 3 of Act No 

70/2004) providing for an obligation for pension funds to provide information concerning 

members that have moved to other EEA countries.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2 009  

There are currently no supplementary pension schemes within the meaning of Articles 1 

and 3b of the Directive in place in Iceland.  
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ITALY  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
77

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Italy All forms of collective complementary pension schemes are 

provided and regulated for by law. These are mainly two 

types: 

- contractual pension funds ("closed" pension funds for 

workers of particular industries, companies etc. which are set 

up unilaterally or ï as it actually happens ï jointly by 

employers and workers), and through collective agreement. 

At the moment, there are 41 of such funds (see the list on the 

website of COVIP ï the Authority for monitoring and 

regulating pension funds, at 

http://www.covip.it/?page_id=51. 

- open pension funds (to which an employee can only sign up 

if a contractual fund is unavailable)
78

. These funds are set up 

by banks, insurance companies or other financial institutions. 

Membership to such funds could be individual or even 

collective: in the latter case, collective membership to open 

funds are regulated by collective agreements.  

Apart from the above mentioned two categories of funds, 

legislation also provides and regulates individual and 

pension plans, and ñpre-existingò pension funds, meaning by 

that funds existing before 1992. A special regulation is 

provided for such funds. 

 

 

                                                 

77  Based on information provided by the concerned Member State and by other stakeholders (in particu lar 
members of the Pensions Forum)  
78  This is not correct, since art. 3, para 3 of Legislative Decree 252/2005 explicitly affirms that membership to 
all supplementary pension funds is voluntary  

http://www.covip.it/?page_id=51
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Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Italy No specific measures were adopted. 

As reason for this it is indicated that the existing legislation 

on the preservation of vested rights does not make a 

distinction between members remaining in the country and 

those moving within the Community. 

As explained below in the Table on ñList of national 

provisionsò, the legislation existing at the time of the 2006 

Commission Report has been repealed by a new 2005 

legislation.  

However, nothing has changed with regard to the ñequal 

preservationò issue. In the new legislation too, there are no 

specific provisions on vested rights of workers exercising 

their free movement rights. The only ñtransnationalò 

provisions are dedicated to regulate the case of an Italian 

pension fund wishing to operate abroad and vice versa.  

Articles 15bis and 

15ter of Legislative 

Decree No 252/2005 

(only related to the 

operation of Italian 

funds abroad and vice 

versa, not to the 

position of workers 

exercising their free 

movement rights). 

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Italy No specific measures were adopted. 

As reason for this it is indicated that that cross-border 

payments are not restricted. 

No news.  

Cross-border payments are not restricted to the extent that 

they are not even mentioned in the national legislation. 

However, such statement refers to the payments which the 

worker is entitled to once s/he has reached his or her pension 

age. Different is the case with payments which the worker 

could require in the course of his or her working life, In such 

cases, even if there are no provisions explicitly restricting 

cross-border payments, there are however some rules which 

ñde factoò could have the effect of restricting the movement 

of workers to other Member States.
79 

 

 

                                                 

79  [see below, 3.i.]  
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Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Italy -No specific measures were adopted. 

As reason for this it is indicated that, in case of a posting, the 

collective agreements related to supplementary pension provision 

in Italy remain applicable.  

-No specific measures were adopted.  

As reason for this it is indicated that it membership of Italian 

supplementary pension schemes is voluntary.  

No news 

 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information  Reference in the 

national provision 

Italy No specific measures were adopted. 

As reason for this it is indicated that the range of information is 

harmonized with the content of the Directive and is identical for 

all scheme members regardless of whether they remain in their 

Member State of origin or move to another Member State. 

No news 

Article 4 and 17 (2) 

(h) of the Legislative 

Decree 124, and 

Article 3 (3) of the 

Ministry of Labour 

and Social Security 

Decree of 14 January 

1997 

 

L IST OF NATION AL PROVISIONS  

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Italy 1. Legislative Decree 124 of 21 April 1993The 1993 legislation has been entirely 

repealed and substituted by a thorough new legislation: i.e. Legislative Decree No 

252 of 5 December 2005. The coming into force of such new legislation was 

however postponed to 1 January 2007, and this is probably the reason why it was 

not mentioned in the 2006 Commission Report COM(2006)22 and SEC(2006)82. 

2. Ministry of Labour and Social Security Decree of 14 January 1997. This Decree, 

regulating some practical and operational requirements of the pension funds, was 

never repealed. However, with the coming into force of the new 2005 legislation it 

has been sided by many other Decrees covering issues not directly relevant to the 

present questionnaire (such as the personal requirements of the fundsô 

administrators; the procedure through which they can be appointed; the kind of 

financial investments they could do, and so on). The complete list of such 

Regulation can be found on the website of COVIP (the Authority monitoring 

pension funds) at http://www.covip.it/?cat=14.) 

 

2.  

http://www.covip.it/?cat=14
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i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

¶ Even if not explicitly qualified as a national implementing measure of Directive 

98/49/EC, the Italian legislation regulating complementary pension schemes does 

express ly cover self - employed persons as well  (Art icle  1, para graph  2, lett 

b) of Legislative Decree No 252/2005). However, it must be underlined that most 

of the complementary pension schemes available for  the  self -employed are 

ñindividualò schemes offered by banks and other financial intermediaries. At 

present, the only negotiated ñcollective fundò regarding the self-employed is the 

Fondo Sanità  for workers operating in the medical field.  

¶ As Article 4  of the Directive is concerned, the case of a worker adhering to a 

pension fund and wishing to leave it in order to work in another Member State is 

not explicitly considered by the national legislation. However, the portability of 

vested pension rights to other pension funds, and the right to obtain redemption 

of the  contributions are subject to some conditions which might hinder the very 

same decision to work in another Member State (see below) . 

¶ As Article 5  is concerned, the issue of cross -border payments is not regulated 

(and therefore not limited) by legislation . 

¶ As Article 6  is concerned, the situation of posted workers is not regulated by 

legislation. However, the explicit affirmation of the voluntary character of 

membership to supplementary pension funds could be indicated as a factor 

allowing a posted worker to  continue paying contributions in his  or her home 

State.  

¶ As Article 7  is concerned, an obligation for pension funds to duly and thoroughly 

inform members is provided by legislation ñin accordance with the guidelines 

dictated by COVIPò (The Authority on supplementary pension funds).  

In general, Art icle  18bis of Legislative Decree No 252/2005 (introduced in 2012), 

provides that the activity of COVIP must be with  respect  for  and in compliance with EU 

law . 

Recently, Law No 114/2015 has delegated the government to give implementation to 

Directive 2014/50/EU  on minimum requirements for enhancing worker mobility between 

Member States by improving the acquisition and preservation of supplementary pension 

rights. At the time of writing, however, the 2014 Directive has not been implemented 

yet.  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

As said above , supplementary pension funds are  regulated through legislation 

(Legislative Decree 202/2005 ). Such legislation ï which in no way makes reference to 

Directive 1998/49/EC ï does however leave to collective agreements the task of 

instituting pension funds within the frame of the basic principles dictated by legislation.  

Within such a frame, the pos ition of workers with regard to union membership is 

protected in the double sense that: a)  union members are not obliged to be part of a 

supplementary scheme, since adhesion is explicitly qualified by legislation as voluntary; 

b)  non -union members may be p art of a supplementary pension scheme negotiated by 

unions.  

3.  
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i.  List of problems faced by scheme members exercising their right to free 

movement  

In my opinion, the main obstacles to a full exercise of free movement rights for workers 

who are member of an It alian pension fund might arise from a)  the provision regulating 

portability; b) the provision regulating capitali sation of contributions in the course of the 

working life; c)  the provision relating to the tax regime of payments once the right to 

pension ha s matured . 

a)  As concerns portability, the legislation provides that pension fundsô members can 

only obtain portability of contributions after two years of membership ( Article  14.6 

of Legislative Decree 252/2005). Moreover, portability is granted only toward 

other pension funds ñregulated by the present decreeò (Article  14.7). The first 

requirement (the two -year membership period) is irrespective of nationality but it 

might indirectly jeopardise the position of those willing to change employment in 

other Membe r States. The second requirement is directly discriminatory insofar as 

it only grants portability toward Italian funds (the only ones who are ñregulated by 

the present decreeò.) 

b)  as concerns the possibility for a worker to capitali se during the course of hi s or 

her working life the contributions payed to the fund, Article 14.2.b of Legislative 

Decree 252/2005 provides that the worker may claim 50% of what it has matured 

only in the case of unemployment for more than 12 months. A similar possibility is 

not gi ven to workers wishing to leave the fund not due to unemployment but 

rather because of their choice to work in another Member State.  

c)  as concerns the tax regimes of payment, it could be interesting to talk about the 

interpretation given by the Italian tax a uthority ( Agenzia delle entrate ) in a case 

concerning a retired worker who had been member of an Italian fund and who 

was residing in Germany after the termination of his Italian employment contract. 

When he chose to capitali se his contributions by asking the Italian fund to convert 

his periodic rent into a one -off sum, the Italian tax agency decided that the 

taxation to be applied was not the (most favourable) one provided for pensions, 

since a one -off  capitali sation payed by a pension fund cannot be quali fied as a 

ñpensionò. While such a different tax treatment between a periodic revenue and a 

capital sum payed to the same worker by the same pension fund appears less 

than reasonable, it is plausible to say that it might produce restrictive effects on 

free movement. Since the choice to capitali se a one -off  sum could be the 

preferred option for someone moving to another Member State, a pejorative tax 

treatment of capitali sation with respect to periodic revenue could be a factor 

limiting the choice to move.  

ii.  Ad ministrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

See, as concerns tax regimes, the interpretation of the Agenzia delle entrate  mentioned  

above under 3.i.c (Risoluzione No 40/E of 17.2.2009).  

 

Provision of the Directive which this question refers to: Article 4 of the Directive.  
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LIECHTENSTEIN  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
80

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Liechtenstein According to the Act of 20 October 1987, employees have to 

be covered by a supplementary pension scheme if they are 

covered by the public old age, disability and survivor 

insurance (AHV/IV) and if their yearly wage reaches a 

certain amount of money (Art. 3 § 1 and Art. 4 BPVG, 

Gesetz über die betriebliche Personalvorsorge, BPVG, Lilex 

831.40).). The scheme has to observe a certain minimum 

standard of protection but it may go further than the 

minimum required (Art. 2 § 2 BPVG); most of the schemes 

do the latter by insuring a larger amount of the income than 

the one mandatorily insured by the law (ñvoluntary or further 

going protectionò ñweitergehende berufliche Vorsorgeò); 

certain rules of the BPVG are binding for this part of the 

protection scheme. Only the benefits that are based on this 

non mandatory part are covered by Directive 98/49. Should 

also be covered by Directive 98/49 pension funds that 

practice only the voluntary part (Art. 2a BPVG); those funds 

are not regulated by the BPVG but by an Act concerning the 
supervision of Pension Funds: Gesetz betreffend die 
Aufsicht über Einrichtungen der betrieblichen 
Altersversorgung (Pensionsgesetz, PFG, Lilex 831.42. 

The Act of 20 October 1987 was modified in order to 

implement Directive 98/49 (see the Report of the 

Government to the Parliament from February 20 in 2001 

(BuA 2001/04: 

http://bua.gmg.biz/BuA/default.aspx?nr=4&year=2001&cont

ent=ges).  

A modification of the BPVG was adopted by the Parliament 

in May 2016; the main part of this modification will enter 

into force in January 2018; the modification whoever does 

not concern Free movement of Persons issues. 

Beside the Act from 1987, the by-laws adopted by the 

insurers as well as contracts between the insurer and the 

insured persons are important sources that determine the 

rights (pensions, lump-sums) and obligations (contributions) 

of the insured persons and their employers. In certain cases, 

the scheme pays out a vested benefit (Freizügigkeitsleistung) 

in cash; according to Art. 30 of the Ordinance (Verordnung 

As it is mentioned on 

the left side of the table, 

the BPVG-scheme sets 

out a minimum 

standard of protection 

but an insurer may go 

further than that; 

Regulation n° 883/2004 

covers the mandatory 

part of the scheme 

whereas Directive 

98/49 covers the 

protection that goes 

further than the latter 

(see Annex VI of the 

EEA-Agreement). In 

other words, Regulation 

n° 883/2004 only 

applies to benefits that 

are mandatory by law 

(ñobligatorische 

Minimalvorsorgeò). 

                                                 

80  Based on information provided by the conc erned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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vom 20. Dezember 2005 zum Gesetz über die betriebliche 

Personalvorsorge, BPVV, Lilex 831.401), those sums may 

be invested in Fonds located in Switzerland or in the EEA. 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Liechtenstein The Act of 1987 does not contain any rules that treat 

nationals and foreigners differently. Art. 1a BPVG, 

introduced in 2016, even expressively says that the system is 

based on the principle of equality. The above mentioned by-

laws do not contain discriminating rules either. Therefore it 

was not necessary to adopt a special rule concerning equal 

preservation.  

An act adopted in 1992 

prohibits payback of 

contributions to 

insured persons that 

leave Liechtenstein in 

order to settle in the 

EEA; this act was 

adopted in order to 

implement Regulation 

n° 883/2004; it ensures 

the preservation of 

vested rights because 

the persons keeps 

covered by the system; 

persons that settle 

outside the EEA can 

get their money back 

with the consequence 

that they are then 

excluded from 

benefits.  According to 

Art. 12 § 4 b) BPVG, 

persons that leave 

Liechtenstein in order 

to settle in the EEA 

and that are submitted 

to a mandatory old age, 

disability and survivor 

insurance cannot 

obtain the pay out of a 

vested benefit. 

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Liechtenstein The Act of 1987 does not contain any rules that exclude cross 

border payments. As a consequence, there are also no special 

rules that guarantee such payments.  

 

 



 

103  

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Liechtenstein According to Art. 3 BPVG, the insurance is mandatory for 

workers that are insured by the public old age, disability and 

survivor insurance. Furthermore, according to Art. 1 Ordinance 

(Verordnung vom 20. Dezember 2005 zum Gesetz über die 

betriebliche Personalvorsorge, BPVV, Lilex 831.401), only 

persons that are insured by the old age, disability and survivor 

insurance are also covered by the BPVG. As a consequence, 

posted workers that continue to be insured by the public system 

keep their coverage in BPVG while they are working abroad. 

This rule, however, concerns the part of the insurance that is 

mandatory by law (ñobligatorische Minimalvorsorgeò). To make 

sure that posted workers may also pay into the part that goes 

beyond the mandatory part (ñweitergehende berufliche 

Vorsorgeò), the legislator created Art. 7 § 8 BPVG. According to 

this rule the posted worker and the employer may continue to pay 

contributions during the time the worker is abroad; according to 

Art. 2 § 3 BPVG this rule is binding for the voluntary part of the 

protection scheme. 

Art. 3 § 3 lit f § 2 BPVG exempts detached workers from the 

obligation to be insured; as a consequence, those workers do not 

have to pay any contributions. This rule, however, only concerns 

the part of the scheme that is mandatory by law (ñobligatorische 

Minimalvorsorgeò). There is no equivalent rule concerning the 

voluntary part; it is also not necessary to have such a rule 

because the scheme is not mandatory. 

Art. 2 § 3 and 7 § 8 

BPVG. 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information  Reference in the 

national provision 

 According to Art. 22 BPVG, the insurer has to inform the insured 

workers about the general situation of the scheme (activities, 

finances, etc.). The same article obliges the insurer to inform every 

insured person about his/her rights to benefits, the insured income, 

the contributions, etc. The information has to be given yearly. Art. 

22 § 3 BPVG specifies that the insurer have to inform workers that 

leave the system about how to use the vested benefit 

(Freizügigkeitsleistung). Although it does not directly talk about 

persons leaving the country, it protects persons that fall into the 

scope of Free movement of workers. Art. 20 was modernized in 

2005 (LGBl. 2005 Nr. 276). 

According to Art. 23 and 33 PFG, Pension Funds that belong to an 

insurer settled in the EEA have to inform the insured persons 

about their rights. 

Art. 22 BPVG; 

Art. 23 and 33 PFG. 
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L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Liechtenstein On June 1
st
 2012, the Government of Liechtenstein has made a communication in the sense of 

Art. 9 Regulation n° 883/2004; according to this communication, the Act of 1987 (BPVG) 

falls entirely into the scope of Regulation n° 883/2004. That does not mean that Directive 

98/49 is not implemented by Liechtenstein. As mentioned above, Regulation n° 883/2004 

covers the mandatory part of the complementary pension whereas Directive 98/49 covers the 

part that goes further than the minimum required by the law. The Government explained this 

in 2001, when the BPVG was modified in order to implement Directive 98/49; this situation 

was not modified in 2012 (also see our answer to question 3).  

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

The BPVG covers all workers that earn at least CHF 20,880 per year, which means three 

quarters of an amount that corresponds to the yearly maximum pension paid by the 

public old age, disability and survivorsô insurance (AHV/IV). Self -employed persons do 

not fall u nder the scope of the mandatory insurance , but they may insure themselves on 

a voluntary basis; if they do so, the rules of the BVG apply to them as if they were 

mandatorily insured ( Article  5 § 3 BPVG). Furthermore, this law concerns old age, 

disability a nd survivorsô pensions. As a consequence, it applies to all persons and matters 

covered by Directive 98/49/EC. However, Directive 98/49 only concerns the voluntary 

part of the scheme (ñweitergehende berufliche Vorsorge ò); the question whether an 

employee b enefits from the voluntary part mostly depends on the pension fund chosen 

by the employer. In Liechtenstein the Directive was implemented by law and not by 

collective agreements.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

mo vement  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

As mentioned above, on 1 June 2012, the Government of Liechtenstein made a 

communication in the sense of Article 9 of Regulation (EC) No 883/200 4; according to 

this communication, the Act of 1987 ( BPVG) falls entirely into the scope of Regulation 

(EC) No 883/2004. It seems that this communication has led to some misunderstanding. 

Referring to this communication, the Administrative Court of Austria  seems indeed to 

consider that the non -mandatory part of a pension provided by the complementary 

pension scheme of Liechtenstein (and of Switzerland where the situation is similar) is 

concerned by Regulation (EC) No 883/2004, especially by Article 5(a) of this Regulation 

(as a consequence the health insurance contributions paid by the pension holder living in 

Austria are based on the whole pension, including the part that is not concerned by the 

Regulation). Also, in Knauer ,81  the CJEU had answered to the Ad ministrative Court of 

Austria that the occupational pension scheme of Liechtenstein (presented by the Austrian 

Court as a whole) and the statutory pension scheme of Austria are equivalent in the 

                                                 

81  Knauer , C -453/14, EU:C:2016:37.  
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sense of Article 5(a) of Regulation (EC) No 883/2004. It migh t be necessary to clarify 

this situation.  
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LITHUANIA  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
82

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Lithuania There are twothree possibilities to establish supplementary 

pension schemes: 

- pension funds (Law on supplementary voluntary pension 

accumulation), or 

- life insurance companies (lawLaw on insurance), or 

- occupational pensions (Law on the accumulation of 

occupational pensions, 2006), organised using pension 

association or ñindividualò life insurance contracts.  

The policyholder can be the employer on an individual or 

collective (according to the collective agreement) basis. 

Statutory 

supplementary pension 

scheme provided for 

officers. 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Lithuania No specific measures were adopted. 

As reason for this it is indicated that supplementary pension 

accumulation in pension fund is based on DC concept where 

accumulated assets belong to the participant and can therefore 

be transferred from one pension fund to another. Moreover, it 

is stated that legislation does not provide restrictions or any 

discriminative rules.  

 

 

                                                 

82  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions For um)  
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Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Lithuania No specific measures were adopted. 

As reason for this it is indicated that the accumulated assets 

are considered as property of the individual and any measures 

cannot restrict their payments abroad. 

With the exception of the Law on the accumulation of 

occupational pensions, which states that any discrimination in 

respect of pension beneficiaries on the grounds of their place 

of residence in a particular Member State shall be prohibited. 

It shall be prohibited to establish in the pension fund rules 

additional deductions for the payment of pension benefits for 

a pension beneficiary residing in the territory of another 

Member State, except for the deductions related to the 

implementation of the tax laws of the Republic of Lithuania 

and actual deductions for financial transactions related to 

transfer of pension benefits to the beneficiary.  

Law on the 

accumulation of 

occupational pensions, 

Article 26 

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Lithuania -No specific measures were adopted. 

As reason for this it is indicated that, in case of a posting, the 

labour contracts and all related duties (in that case, to pay 

contributions) remain applicable.  

-No specific measures were adopted. 

As reason for this it is indicated that there are no supplementary 

pension schemes within collective labour relations.  

The Law on the accumulation of occupational pensions states 

that: 

The payment of pension contributions on behalf of a participant 

who was posted by a sponsoring undertaking to another Member 

State shall continue for a period not exceeding the maximum 

period of posting set in Regulation (EEC) No 1408/71 and the 

participant shall be granted the right to pay contributions to the 

pension fund, if s/he was paying them before the business trip.  

It shall be prohibited to set in the rules of pension funds managed 

in the Republic of Lithuania the provisions requiring that a 

posted worker sent by another Member State to perform work in 

Lithuania participated in a pension fund of a pension association 

registered in the Republic of Lithuania, if the duration of posting 

in the Republic of Lithuania does not exceed the maximum 

period of posting set in Regulation (EEC) No 1408/71.   

 

 

 

 

 

 

 

 

Law on the 

accumulation of 

occupational pensions, 

Article 26 

(Note: text of the 

document still mentions 

1408/71 instead of 

883/2004) 
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Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Lithuania No specific measures were adopted. 

As reason for this it is indicated that the range of information is 

harmonized with the content of the Directive and is identical for 

all scheme members regardless of whether they remain in their 

Member State of origin or move to another Member State. 

Law on 

Supplementary 

voluntary pension 

accumulation 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Lithuania 1. Law on Supplementary voluntary pension accumulation 

2. Law on Insurance 

3. Law on the accumulation of occupational pensions 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

Yes, it can be stated that the existing legal framework covers matters and  persons 

covered by the Directive.  

Self -employed persons are also covered u nder the same rules as employed persons.  

Law on the accumulation of occupational pensions is applied to self -employed persons as 

well, only with the peculiarity that the role of the employer as one Party of the Fund must 

be association or other organisatio n structure of self -employed.  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

The Directive was implemented only by means of statutory regulations.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

Problems related to the rights of participants of pension funds (Law on Supplementary 

Voluntary Pension Accumulation) or contractors of life insurance (Law on Insurance) were 

not observed. As it was mentioned accumulated assets are considered as property of the 

individual and according legal regulation and legal principles  can  in no way be restricted 

(also payment abroad).  

ii.  Administrative practices and case law t hat occurred since the last 

implementation report, i.e. 2006/2009  
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The s ituation with accumulation of occupational pensions is the same, but the reason is 

different. From 2006, no occupational pension association was created.  
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LUXEMBOURG  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
83

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Luxembourg Supplementary pension schemes which are voluntarily 

introduced by the employer fall into two main categories: 

- internal schemes involving a pension promise backed by 

book reserves, or 

- external schemes in the form either of a pension fund or of 

group insurance. 

 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Luxembourg Specific legislation was adopted. Article 11 of the LRCP  

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Luxembourg Specific legislation was adopted. Article 7 of the LRCP 

 

                                                 

83  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Luxembourg -Specific legislation was adopted. 

-Specific legislation was adopted. 

Article 15 of the LRCP  

Article 15 of the LRCP  

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information  Reference in the 

national provision 

Luxembourg Specific legislation was adopted. Article 17 of the 

LRCP  

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Luxembourg Supplementary Pensions Act of 8 June 1999 (LRCP)
84

 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

No, because the Law of 8 June 1999 does not cover self -employed persons. On 7 March 

2017, the government tabled a bill in parliament (N o 7119), which will extend 

supplementary pension schemes to self -employed persons .85  It must pass a complex 

procedure and the amended law of 8 June 1999 will enter into force in a couple of 

months.  

Supplementary pension schemes for self -employed persons will offer the same 

guarantees as schemes for employees. However,  they will need an approval from a public 

authority, which  will check the conformity of the scheme with the legal requirements . 

This approval will authorise them to collect contributions from the self -employeed 

persons.  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are th e measures adopted to protect the persons who 

are not trade union members?  

Not relevant.  

                                                 

84  Memorial A N°74 of 17 June 1999. Website: http://legilux.public.lu/eli/etat/leg/loi/1999/06/08/n5/jo . 
85  
http://www.chd.lu/wps/PA_RoleDesAffaires/FTSByteServingServl etImpl?path=/export/exped/sexpdata/Mag/00
01/096/2967.pdf . 

http://legilux.public.lu/eli/etat/leg/loi/1999/06/08/n5/jo
http://www.chd.lu/wps/PA_RoleDesAffaires/FTSByteServingServletImpl?path=/export/exped/sexpdata/Mag/0001/096/2967.pdf
http://www.chd.lu/wps/PA_RoleDesAffaires/FTSByteServingServletImpl?path=/export/exped/sexpdata/Mag/0001/096/2967.pdf
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3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred since the last 

implementation r eport, i.e. 2006/2009  

The only problem that has been discussed regarding supplementary pensions (Law 1999) 

and the moving of affiliated persons from a company in Luxembourg to a company 

abroad concerns the buyback of rights (Article 13 of Law 1999).  

It ha s no direct link to the Directive.   

Article 13 of Law 1999 provides that ñ(1) in case of departure before the retirement age, 

the affiliated person may request the buyback of vested pension rights a) if the affiliated 

person moves to a company whose head o ffice is located outside the Grand -Duchy of 

Luxembourg ò. In this case, the affiliated person must obtain the consent of the General 

Inspection of Social Security.  

Two Circulars from the General Inspection of Social Security have addressed the case of 

affi liated persons who move to a company with a head office outside the Grand -Duchy of 

Luxembourg and who want to submit a request for the buyback of vested pension rights. 

The main problem concerns the time limit to submit the request .  

In 2009, Circular 2009/01 86  gave some indications regarding the time limit for the 

request. Affiliated persons who were either unemployed or hired by another employer in 

Luxembourg since their dismissal from the company in which the vested pension rights 

were maintained, can  submit a request for the buyback of the vested pension rights at 

the moment when they decide to move to a company with a head office abroad, even if 

this moment occurs some years later. They must then produce a document proving that 

they have been affilia ted to the social security system of the Member State where the 

head office of their new employer is located. The General Inspection of Social Security 

will also accept requests from workers who move abroad in order to set up their own 

business.  

In 2013, Circular 2013/01 87  came back to Circular 2009/01 in order to clarify the time 

limit for the request for the buyback of vested pension rights. ñA reasonable time limitò of 

two years was defined. It will start from the moment when the affiliated person depart s 

from a company located in Luxembourg and moves to a company with a head office 

outside Luxembourg. Periods of inactivity like unemployment, unpaid leave, stoppage of 

work due to family reasons or other reasons etc  will be recognised as assimilated 

period s. In these cases, the time limit of two years will start at the hiring by the new 

employer with a head office outside Luxembourg.  

 

                                                 

86  Circular 2009/01 ï Ref. MK/mk/17022009 -Q4F6 -7FLN.  

Website  : http://www.mss.public.lu/legislation/legi slation_pencom/lc_2009_01_aspdiv.pdf . 
87  Circular 2013/01 ï Ref. 805xd30a1.  

Website: http://www.mss.public.lu/legislation/legislation_pencom/lc_2013_01.pdf .  

http://www.mss.public.lu/legislation/legislation_pencom/lc_2009_01_aspdiv.pdf
http://www.mss.public.lu/legislation/legislation_pencom/lc_2013_01.pdf
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LATVIA  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
88

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Latvia Contracts can be concluded between a pension fund 

company and an employer with a view to his employees 

becoming members of a private pension fund. 

 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Latvia Specific legislation was adopted. Article 12 of the Law 

on Private Pension 

Funds 

 

Table 3: Cross-border payments 

Country Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Latvia No specific measures were adopted. 

As reason for this it is indicated that that cross-border 

payments are not restricted. 

 

 

                                                 

88  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Latvia -No specific measures were adopted. 

As reason for this it is indicated that there are no regulations 

prohibiting payment of contributions during a posting. Moreover, 

it is stated that it is stipulated by law that all members of a 

supplementary pension scheme shall be guaranteed the 

possibility of retaining their affiliated status. 

-No specific measures were adopted. 

Law on Private Pension 

Funds  

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Latvia Specific legislation was adopted Article 12 of the Law 

on Private Pension 

Funds 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Latvia Law on Private Pension Funds, published in No 150/151 of the journal ñLatvijas VǛstnesisò 

(Offical Gazette) or ñL.V.ò dated 20/06/1997 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Direc tive 98/49/EC?  

It is questionable whether Latvian law explicitly covers all matters and persons covered 

by Directive 98/49/EC.  

The following issues might be problematic.  

First, there is one fundamental question from the perspective of EU law itself ï the scope 

of Directive 98/49/EC. Article 3 and also the r eport on  the  implementation of Directive 

98/49/EC in the 25 Member States, 89  in particular if the concept of ñsupplemen tary 

pension schemes ò under EU free movement of workersô rights (Article 3(a) and (b) has to 

be understood as ñoccupation al  social security scheme ò under the EU gender equality 

law.  

Directive 98/49/EC and the report refer to the following criteria in defining what is a 

supplementary pension scheme:  

                                                 

89  COM (2006) 22 final of 26 January 2006.  
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1)  may be provided by national law or practice, collective or other comparable 

agreement;  

2)  is supplementary to the statutory social security scheme or replaces statutory 

social security sch eme.  

Under the EU gender equality law the occupation al  social security schemes may also be 

in case:  

1)  a pension concerns only a particular category of workers;  

2)  the amount of  the  pension is directly related to the period of service completed;  

3)  the amount of p ension is calculated by reference to the employeesô (civil servantsô 

or state officialsô) last salary.90   

This  means that in accordance with  EU gender equality law , under occupation al  social 

security schemes fall also those schemes provided for the service or employment in the 

public sector.  

Therefore , the question is if the scope of Directive 98/49/EC needs to be interpreted in 

conformity with EU gender equality law, in particular Article 141 TFEU and Directive 

2006/54/EC as they are interpreted by the CJEU?  

Latvia has reported as the only implementati on measure of Directive 98/49/EC the Law 

on Private Pensions Funds . However, in Latvia there are several relevant pension 

schemes for the employees, civil servants and officials in place, which according to Article 

141 TFEU and Directive 2006/54/EC as inte rpreted by the CJEU are considered as 

occupational social security schemes.  

There are special long - term pension schemes for militaries, employees of the system of 

interior affairs, prosecutors, judges, employees of the state and municipal orchestras, 

choir s, concert organisations, theatres and circuses. 91  Such pensions exist  for some 

professions (like ballet dancers) as bridging pensions, i.e ., where an employee becomes 

entitled to such special - service pension before attainment of general old -age retirement 

age (currently at the age of 65 92). By the attainment of general retirement age a person 

is awarded old -age pension and special long - term pension is diminished in proportion to 

the amount of old -age pension. As a result an employee is entitled to the same a mount 

of pension before and after entitlement of the long - term service pension. The main 

condition for the entitlement to such special long - term service pension is the length of 

service. Then the amount of the pension is dependent on the amount of the sala ry in the 

recent period of employment (service) prior the entitlement to special long - term pension. 

The fact is that in practice special long - term service pensions are higher than regular old -

age pension.  

Furthermore, self -employed persons are covered by t he respective legal regulations in 

the same way as employees. In addition, there are no specific occupational social 

security schemes for self -employed persons in Latvia. Self -employed persons can only 

                                                 

90 90  Pirkko Niemi , C -351/00, EU:C:2002:480.  
91  Law on Pensions for the Military ( Militƃrpersonu izdienas pensiju likums) Official Gazette No 86, 1 April 1998 ; 
Law on Pensions for Employees of the System of the Ministry of Interior Affairs with Special Ranks  (Par izdienas 
pensijƃm Iekġlietu ministrijas sistƉmas darbiniekiem ar speciƃlajƃm dienesta pakƃpƉm), Official Gazette No 
100/101, 16 April 1998; Law on Pensions for Prosecutors  (Prokuroru izdienas pensiju likums)  Official Gazette 
No 181, 3 June 1999;  Law on Long -Term Service Pensions for Judges  (Tiesneġu izdienas pensiju likums) Offi cial 
Gazette No 7 July 2006;  Law on Pensions for Artists of State and Municipal Orchestras, Choirs, Concert 

Organisations, Theatres, and Circuses ( Valsts un paġvaldƛbu profesionƃlo orƣestru, koru, koncetrorganizƃciju, 
teƃtru un cirka mƃkslinieku izdienas pensiju likums) , Official Gazette No 106, 7 July 2004.  
92  The Law on State Pensions ( likums ñPar valsts pensijƃmò), Official Gazette No 182, 23 November 1995.  
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get a supplementary pension by accessing either a priv ate pension fund or a life 

insurance voluntarily and on an individual basis.  

None of the long - term pension laws referred to contain specific provisions for the case 

where an employee moves for work to another EU Member State. At the same time they 

do not c ontain the provisions restricting the right to such long - term pension rights in the 

event  of moving to work in  another EU Member State. Such laws do not seem to be 

applicable in  a less favourable way to the employees who change their employment in 

Latvia o r move for employment to another EU Member State.  

Currently it is unclear if Latvia considers such special long - term pensions as falling under 

Regulation (EC) No 883/2004 or Directive 98/49/EC.  

Another issue is that the supplements may be provided, especia lly for the case of 

disability or death, not under the Law on Private Pension Funds , but as private insurance 

agreements under the Insurance and Reinsurance Law (although not widespread in 

Latvia, since not many employers provide their employees occupation al  social security 

benefits in general). 93  The law contains no specific regulation on the retention of acquired 

rights. It is most likely because the relationship among an insurance company, an 

employer and an employee are established on the basis of an ind ividual insurance 

contract and insurance contracts may contain a wide variety of possible solutions in the 

event  of termination of employment.  

Consequently, there are  the  following issues:  

1)  the material and personal scope from the perspective of EU law and  consequently 

by Latvian law;  

2)  a lack of explicit Latvian legal regulation on the cross -border situation and 

retention of acquired rights related to long - term special service pensions and 

insurance agreements.  

ii.  In the event that the Directive was implemented  by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

All measures are implemented by the means of the legislative provisions (normative 

acts).  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

No relevant issues on the application in practice were detected. This is due to the fact 

that there is no specific information available on the problems faced by the employees 

exercising free movement rights . No relevant case  law of national courts were detected.  

 

 

                                                 

93  Apdroġinƃġanas un pƃrapdroġinƃġanas likums, Offical Gazette No 124, 30 June 2015.  
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MALTA  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by compar ison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
94

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC 

Malta Supplementary pension schemes fall into two main 

categories: 

- occupational pension schemes governed by special law 

which cover some civil servants (employed before 1979), 

officers employed under the Police Act, the Malta Armed 

Forces Act and the Prisons Act (subject to the satisfaction of 

the legal requirements contained in the said Acts) or in some 

cases, their close relatives, and 

- nascent occupational retirement schemes ruled by the 

Special Funds (Regulation) Act, 2002 (SFA). There is still 

no licensed supplementary pension scheme under this Act.  

The Retirement Pensions Act (Chapter 514 of the Laws of 

Malta), which was published by means of Act No. XVI of 

2011 in the Government Gazette on the 5th August 2011, 

came into force on 1 January 2015. This Act repeals and 

replaces the Special Funds (Regulation) Act (Chapter 450 of 

the Laws of Malta), regulations and directives issued 

thereunder.  

The Retirement Pensions Act provides the legal framework 

for the licensing and regulation of retirement schemes, 

whether personal or occupational, retirement funds and 

service providers related thereto, as well as the requirement 

of recognition for persons carrying on back-office 

administrative activities. The scope of the Act is similar to 

that of the Special Funds (Regulation) Act, i.e. it provides for 

a regulatory framework for occupational retirement schemes, 

personal retirement schemes, retirement funds and service 

providers. 

Currently there are two Occupational Schemes (voluntary) 

licenced under the Retirement Pensions Act. 

 

 

                                                 

94  Based on inf ormation provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Malta No specific measures were adopted. 

According to the competent authority, the national legislation 

was already consistent with this requirement. 

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Malta Specific legislation was adopted as regards occupational 

pension schemes governed by special law covering part of the 

public sector. 

As far as occupational retirement schemes ruled by the 

Retirement Pensions Act (Cap. 514) SFA are concerned no 

specific legislation was adopted. 

Article 22 of the 

Pensions Ordinance and 

Article 2 of the 

Widows' and Orphans' 

Pension Act 

Article 12 of the Fifth 

Schedule of the Police 

Act (Cap. 164) 

Article 17 of the 

Prisons Act (Cap. 260) 

Article 16 of the Civil 

Protection Pensions 

Regulations (Subsidiary 

Legislation 411.04) 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Malta -Specific Directives were adopted as regards occupational 

retirement schemes ruled by the SFA.  

A specific paragraph is found in the Pension Rules for 

Occupational Retirement Schemes issued under the Retirement 

Pensions Act. 

-Specific Directives were adopted as regards occupational 

retirement schemes ruled by the SFA.  

No specific measures were adopted since the Retirement 

Pensions Act (Cap. 514) does not prohibit the continuation of 

payment of contributions during a posting. 

No specific measures were adopted since under the Retirement 

Pensions Act (Cap. 514), membership of a supplementary 

pension scheme in Malta is voluntary 

Article 1.2.1 (ff) of the 

Directives issued under 

the Special Funds Act 

Article 1.2.1 (gg) of the 

Directives the 

Directives issued under 

the Special Funds Act 

Paragraph 2.26 of 

Appendix II (Contents 

of the Scheme 

Document) to the 

Pension Rules for 

Occupational 

Retirement Schemes 

issued under the 

Retirement Pensions 

Act. 
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Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Malta Specific provisions were adopted. Article 23 of the 

Pensions Ordinance  

Article 2.4.4 of the 

Directives issued 

under the Special 

Funds Act 

Section B.5.4 

(Transfer of 

Retirement Rights), of 

Part B of the Pension 

Rules for 

Occupational 

Retirement Schemes, 

issued under the 

Retirement Pensions 

Act (Cap. 514). 

Article 13 of the Fifth 

Schedule of the Police 

Act (Cap. 164) 

Article 18 of the 

Prisons Act (Cap. 

260) 

Article 17 of the Civil 

Protection Pensions 

Regulations 

(Subsidiary 

Legislation 411.04) 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Malta 1. Regulations and Directives issued under the Special Funds (Regulation) Act (Cap. 

450)
95

Retirement Pensions Act (Cap. 514) 

2. Pensions Ordinance (Cap. 93) 

3. Widowsô and Orphansô Pensions Act (Cap. 58) 

4. Malta Armed Forces Act (Cap. 220) 

5. Police Act (Cap.164) 

6. Prisons Act (Cap. 260) 

7.             Civil Protection Pensions Regulations (Subsidiary Legislation 411.04)
96

 

                                                 

95  [Please note that this legislation was repealed and replaced by the Retirement Pensions Act (Cap. 514) and 

Pension Rules issued thereu nder.]  
96  [These regulations have been adopted on 10.05.2016 and that is why they were not notified in the 
Commissionôs report SEC(2006) 82.] 
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2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

According to the competent authority, the national legislation is consistent with the 

requirements of the Directive. I have inserted in the table above certain other provisions 

in relation to Articles 5 and 7 which were previously not notified.  

As regards the personal scope in relation to self -emp loyed persons, the Retirement 

Pensions Act does not distinguish between schemes for employed persons and schemes 

for self -employed perons. However, even though self -employed persons are not 

expressly referred to in the Retirement Pensions Act, the Retireme nt Pensions Act still 

intends to cover Occupational Retirement Schemes intended to provide supplementary 

pensions for self -employed persons.  

As regards the other Ordinance/Acts/Regulations, these are applicable to civil servants 

and therefore not applicabl e to  the  self -employed.  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

Not applicable.  

3.  

i.  List of problems faced by scheme members exe rcising their right to free 

movement  

Research on this issue and contacts with the competent authority did not lead to any 

evidence that shows that there were any problems faced by scheme members exercising 

their right to free movement.  

ii.  Administrative pract ices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

No such practices or case law arose since 2006. The major development in this field 

which occurred in Malta is a legal one whereby the Special Funds (Regulation) Act (Cap.  

450) was replaced by the Retirement Pensions Act (Cap. 514) and came into force on 1 

January 2015. The new Regulations and Pension Rules also came into force on 1 January 

2015. A new set of Regulations and Pensions Rules have been issued under the Act to 

supplement the legal framework for the licensing and regulation of Retirement Schemes 

(both Occupational and Personal), Retirement Funds and Service Providers related 

thereto, as well as for the requirement of recognition for persons carrying on back -offic e 

administrative services.  
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THE NETHERLANDS  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
97

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

The 

Netherlands 

Entitlement to occupational benefits is based on a voluntary 

promise by the employer. Once an employer has made such a 

promise, he must use one of three following ways to comply 

with his promise:  

- by joining an industry-wide pension fund, 

- by establishing a company pension fund, or 

- by entering an agreement with an insurance provider.  

Occupational pensions are subject to negotiations between 

the social partners. When central organisations jointly set up 

a branch pension fund, they may ask the government to 

impose an obligation on all employers and employees within 

their particular industrial sector to participate in the industry-

wide fund.  

On 1 January 2007 the Pensioenwet (PW) (Pensions Act) 

entered into force. The PW replaced the previous Pensioen- 

en spaarsfondensenwet (PSW) (Pension and Saving Funds 

Act). For what concerns the provisions relevant for Directive 

98/49 the entry into force of the PW has not brought about 

substantive changes. The few changes that have occurred are 

terminological in nature.   

 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

The 

Netherlands 

Specific legislation was adopted. Article 55(4) PW 

(formerly Article 32e 

of the PSW) 

 

                                                 

97  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

The 

Netherlands 

Specific legislation was adopted. Article 53 PW 

(formerly Article 32f of 

the PSW) 

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

The 

Netherlands 

-Specific legislation was adopted. 

-Specific legislation was adopted. 

Article 97(1) PW 

(formerly Article 32g 

(1) of the PSW) 

Article 97(2) PW 

(formerly Article 32g 

of the PSW) 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

The 

Netherlands 

Specific legislation was adopted. Article 47 PW 

(Article 32h of the 

PSW) 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

The 

Netherlands 

1. 2007 Pensions Act (PW) (which has replaced the Pension and Savings Fund Act 

(PSW). 

2. 2000 Mandatory Participation in a Branch Pension Fund Act 

3. 2005 Mandatory Participation in a Pension Scheme for Professional Groups Act 

(Bpr) 

4. Pension Scheme for Political Office Holders 

5. Act Introduction of an Age for Notaryship and the establishment of a Pension Fund 

for Notaries 
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2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

Yes. The Pensions Act ( PW)  also applies to self -employed persons (Article 3(2)), with the 

exception of two provisions. The first (Article 7 PW) concerns the duty of the employer to 

inform employees of a proposal to include pensions in the contract. The second (Article 

9) concerns the transfer of pension duties in the event of transfer of an undertaking.  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

Not  applicable.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

Nothing to report.  
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NORWAY  

 

1. Update of the measures  adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
98

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Norway Funded occupational pension schemes can be established 

with a life insurance company, pension fund, bank or 

securities fund management company, local and regional 

authorities pension funds. There are specific binding 

regulations (entered into force 1 January 2001) if the 

employer wants to obtain a tax deduction. Agreements on 

pension schemes for self-employed are also covered as well 

as a pension scheme for physicians. There exist also some 

collective pension schemes based on agreement where 

pensions are directly paid by the employer.  

Benefits from the 

Norwegian public 

Service Pension Fund. 

Section 2 of the Act of 

14. December 2001 no. 

95. 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Norway Specific legislation was adopted. Section 5 of the Act of 

14 December 2001 

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Norway Specific legislation was adopted. Section 3 of the Act of 

14 December 2001 

                                                 

98  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensi ons Forum)  
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Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Norway -Specific legislation was adopted. 

-Specific legislation was adopted. 

Section 4 (1) of the Act 

of 14 December 2001  

Section 4 (2) of the Act 

of 14 December 2001 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Norway Specific legislation was adopted.  Section 6 of the Act of 

14 December 2001 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Norway Act on safeguarding the supplementary pension rights of employed and self-employed persons 

moving within the European Economic Area, Act 095 of 14 December 2001, which entered 

into force on 1 March 2002 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

Yes.  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

Not applicable.  

3.  

i.  List of problems faced by scheme  members exercising their right to free 

movement  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  
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There do not seem to have been many problems related to this Directive, and there is no 

case law. A co mplaint from 2007 related to physiciansô pension scheme led to an 

alteration of the Act, and this scheme is now  listed in the material scope of the 

Regulation (Article 2 and 3 of the Directive).  
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POLAND  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
99

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Poland Supplementary pension schemes are voluntarily set up by 

employers and can be arranged with in one of the following 

forms: 

- a joint-stock or mutual life insurance company, 

- a pension fund, or 

- an investment fund or 

- foreign management. 

1) as a pension fund; 

2) under an agreement on employers contributing 

employeeôs contributions to an investment fund;  

3) under a group life insurance contract between employees 

and an insurance undertaking in the form of group life 

insurance with an insurance capital fund;  

4) as a scheme managed by a foreign manager. 

 

 

                                                 

99  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  
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Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Poland Specific legislation was adopted. Article 2, point 23 and 

24, Article 7 points 7, 

15-17, Article 6, 

paragraph 1, point 4 

and paragraphs 15-17, 

Article 35 point 2point 

3, Article 35 a, Article 

36 point 1a, Article 36 

points 6-8 and point 9 

of the Act of 20 April 

2004 on Occupational 

Pension Schemes Act 

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Poland No specific measures were adopted. 

As reason for this it is indicated that that cross-border 

payments are not restricted. 

 

 

Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Poland -No specific measures were adopted.  

As reason for this it is indicated that a posted worker has a 

guaranteed right to join a supplementary pension scheme under 

the same rules as those applying to other workers.  

-No specific measures were adopted.  

As reason for this it is indicated that there are no compulsory 

supplementary pension schemes in Poland. 

 

 



 

129  

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Poland No specific measures were adopted. 

But according to the competent authority, general legislative 

measures have been adopted in order to ensure that the relevant 

information is provided to scheme members. 

Article 22 and Articles 

35-36 of the Act of 20 

April 2004 on workers' 

pension 

programmesoccupational 

pension schemes 

 

L IST OF NATIONAL PROVISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Poland 1. Act of 17 November 1964 (Code of Civil Procedure) (Official Journal, 1964, No. 

43, item 296, as amended) 

2. Personal Income Tax Act of 26 July 1991 (Official Journal, 2000, No. 14, item 176, 

as amended) 

3. Act of 20 April 2004 on Occupational Pension Schemes 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

The Act of 20 April 2004 on Occupational Pension Scheme s covers all employees and 

those self -employed  persons  who employ at least one employee ( Article  5.4 of  the  Act). 

In consequence , a self -employed  person  who  does not employ employees is not covered 

by  the  Occupational Pension Scheme. However , such a person may contribute to pension 

systems  dedicated to individuals such as the Individual Pension Account ( IKE ) or 

Individual Pension Security Account ( IKZE ).  

ii.  In the event that the Directive was implemented b y means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

Not applicable as the Directive was not implemented by means of  a collective agreement.  

3.  

i.  List of problems faced by scheme members exer cising their right to free 

movement  

No problems with the right to free movement.  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

There are no court case regarding occupational pension schemes and no court cases 

regarding the right to free movement.  
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PORTUGAL  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
100

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC(now 

Regulation (EC) No 

883/2004) 

Portugal Supplementary schemes provided:  

- by pension funds, or 

- by life insurance companies. 

Supplementary schemes may be introduced by the State, 

businesses, trade union associations, employers' associations 

and/or professional associations. 

 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Portugal Specific legislation was adopted. Article 5 of the 

Decree-Law No 428/99  

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Portugal Specific legislation was adopted. Article 6 of the Decree-

Law No 428/99 

 

                                                 

100
 Based on information provided by the concerned Member State and by other stakeholders (in particular 

members of the Pensions Forum) 
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Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf of 

posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Portugal -Specific legislation was adopted. 

-Specific legislation was adopted. 

Article 7 (1) of the 

Decree-Law No 428/99  

Article 7 (2) of the 

Decree-Law No 428/99  

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Portugal Specific legislation was adopted. Article 8 of the 

Decree-Law No 

428/99 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Portugal Decree-Law No 428/99 of 21 October 1999 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

Yes. According to Article 3 of Decree -Law No 428/99 of 21 October 1999, on the material 

scope of the latter, its aim is to protect the rights of memb ers of supplementary pension 

schemes who move from one Member State to another whether the membership to such 

schemes is compulsory or voluntary, with the exception of schemes covered by 

Regulation (EEC) No 1408/71. On the other hand , according to Article 2 of the same 

Decree -Law, on its personal  scope, such Decree -Law applies to workers and others 

holding entitlement, including self -employed persons, under supplementary pension 

schemes who have acquired or are in the process of acquiring rights in one or m ore 

Member States.  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

In Portugal , Directive 98/49/EC was implemented by means of legislat ion.  
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3.  

i.  List of problems faced by scheme members exercising their right to free 

movement  

Article 7(2) of Decree -Law No 428/99 does not guarantee clearly that during a posting in 

Portugal, where the payment of contributions is continued in another Member State, the 

employee posted and his  or her employer are exempt from the obligations to pay 

contributions in Portugal. This lack of clarity could become a problem faced by EU 

scheme members exercising their right to free movement in Portugal, as well as by a  

Portuguese employee and by his  or her employer exercising their right to free movement 

in another Member State the legislation of which does not expressly exempts them from 

the obligation to pay contributions in the latter Member State, where the payment of 

such contributions is continued in Portugal.  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 2006/2009  

No noteworthy administrative practices that occurred since the last implementation 

report were found. I n any case the positive formulation of the rule of equality of 

treatment as regards preservation of pension rights provided for by Article 5 of Decree -

Law No 428/99 has contributed to clarity and legal certainty in this respect. According to 

Article 5 , wor kers and other persons holding entitlement who are members of a 

supplementary pension scheme and in respect of whom contributions cease to be paid to 

this scheme because they move to another Member State shall preserve vested pension 

rights acquired in the se schemes, under the same conditions applicable to members who 

have ceased to make contributions but who remain in the national territory.  

Since 2006 no case law on Decree -Law No 428/99 was found in accessible sites or 

published reports.  
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ROMANIA  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description - 

Non-exhaustive 

list of 

supplementary 

pension scheme 

covered by 

Regulation 

1408/71/EEC 

(now Regulation 

(EC) No 883/2004) 

Romania Under the transposition of the Directive are covered 

voluntary supplementary pension schemes for employed and 

self-employed persons under the 'professional' criterion. 

Professional 

soldiers, police 

officers, solicitors.  

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Romania Specific legislation was adopted. 

Members of voluntary pension funds have the same rights 

and obligations and shall be treated in a non-discriminatory 

way if they decide to move to work or live in another 

Member State. They can choose to continue paying into a 

voluntary pension fund in Romania or into a different one. 

Article 51 of the 

Law No 204 of 22 

May 2006 on 

voluntary 

pensions. 

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Romania Specific legislation was adopted. 

In the event that they move to work or live in another Member 

State of the European Union or country within the EEA, 

members and beneficiaries shall retain all voluntary pension 

rights they have acquired under voluntary pension schemes in 

Romania and their pensions shall be paid out in the other state 

to the value that remains after all taxes and expenses related to 

the payment have been deducted. 

Article 77 (5) of 

Law No 2004/2006. 
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Table 4: Cross-border membership of posted workers 

Country  Adopted measures to permit contributions by and behalf 

of posted workers, Article 6 (1)  

Exemption from contributions, Article 6 (2) 

Reference in the 

national provisions 

Romania Specific legislation was adopted. 

Any member of a voluntary pension fund who has been 

posted to another country shall be entitled to continue paying 

contributions for the duration of the posting. 

Specific legislation was adopted. 

Workers posted from another Member State to Romania are 

not obliged to contribute to a voluntary pension scheme in 

Romania. 

Article 77 (2) of the 

Law No 204 of 22 

May 2006 on 

voluntary pensions. 

 

Table 5: Information provided to scheme members 

Country  Adopted measures to ensure adequate information Reference in the 

national provision 

Romania Specific legislation was adopted. 

The administrators of private pension funds have the 

responsibility to provide the scheme members with the 

adequate information. 

Article 103 of the 

Law No 204 of 22 

May 2006 on 

voluntary pensions. 

 

L IST OF NATIONAL PROV ISIONS 

Country  National provisions communicated by the Member States concerning Directive 98/49/EC  

Romania Law No 204, of 22 May 2006 on voluntary pensions. 

 

2.  

i.  Does the existing legal administrative and conventional framework cover 

all the matters and persons covered by Directive 98/49/EC?  

ii.  In the event that the Directive was implemented by means of collective 

agreements, what are the measures adopted to protect the persons who 

are not trade union members?  

In Romania Directive 98/49/EC has been transposed by Law No 204/2006 on voluntary 

pensions.  

Presently there are no compulsory supplementary pension schemes, with the exception 

of schemes covered by Regulation (EC) No 883/2004.  
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The voluntary supplementary pension schemes are regulated by Law No 204/2006 on 

voluntary pensions.  

Law No 204/2006 on voluntary pensions covers all the matters and persons covered by 

Directive 98/49/EC.  

3.  

i.  List of problems faced by scheme members exercising their right to free 

movem ent  

There are no problems faced by scheme members exercising their right to free 

movement.  

All participants and beneficiaries of a voluntary pension fund have the same rights and 

obligations and benefit of a non -discriminatory treatment.  

Participants and  beneficiaries of a voluntary pension fund are entitled to equal treatment 

in the event that they move  for work or move the residence to another country, a 

Member State of the European Union or the European Economic Area.  

In the event  of a move  for work o r a move of  residence to  another country, participants 

choose between paying further contributions to a voluntary pension fund in Romania or 

paying contributions to another pension fund.  

Any person wishing to become a participant cannot be subjected to di scriminatory 

treatment and no person shall be denied the status of participant if it is eligible.  

In the event that the participants move to work or live in another Member State of the 

European Union or country within the EEA, members and beneficiaries sha ll retain all 

voluntary pension rights they have acquired under voluntary pension schemes in 

Romania and their pensions shall be paid out in the other State to the value that remains 

after all taxes and expenses related to the payment have been deducted.  

Any member of a voluntary pension fund who has been posted to another country shall 

be entitled to continue paying contributions for the duration of the posting.  

Workers posted from another Member State to Romania are not obliged to contribute to 

a voluntar y pension scheme in Romania.  

The administrators of private pension funds have the responsibility to provide the scheme 

members with the adequate information.  

ii.  Administrative practices and case law that occurred since the last 

implementation report, i.e. 200 6/2009  

There are no issues related to the implementation of the Directive.  
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SWEDEN  

 

1. Update of the measures adopted for the implementation of Directive 

98/49/EC by comparison to the situation described in the Commission's 

implementation reports  

Table 1: Material Scope 

Country  Non-exhaustive list of supplementary pension schemes 

covered by Directive 98/49/EC 

- Brief description
101

 - 

Non-exhaustive list of 

supplementary 

pension scheme 

covered by Regulation 

1408/71/EEC (now 

Regulation (EC) No 

883/2004) 

Sweden Occupational pension schemes are the product of collective 

agreements between the social partners at national/sector 

level.  

 

 

Table 2: Equal preservation 

Country  Adopted measures to ensure equal preservation Reference in the 

national provision 

Sweden No specific measures were adopted. 

As reason for this it is indicated that the respective collective 

agreements on preservation of vested rights do not make a 

distinction between members remaining in the country and 

those moving within the Community. There is one exception 

as regards the so called ITP agreement: section C contains 

provisions on the loss of general retirement provision when 

working abroad for Swedish employers. 

 

 

Table 3: Cross-border payments 

Country  Adopted measures to guarantee cross border payments  Reference in the 

national provision 

Sweden No specific measures were adopted. 

As reason for this it is indicated that the existing legislation or 

the various collective agreements do not make any 

distinctions, in terms of payment, between members 

remaining in the country and those moving within the 

Community. 

Collective agreements 

and 5 (7), 7 and 9 of the 

Act on special income 

tax for persons resident 

abroad.  

 

                                                 

101  Based on information provided by the concerned Member State and by other stakeholders (in particular 
members of the Pensions Forum)  






















