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List of abbreviations

Acronym
ACSH (WP)

‘ Definition

Advisory Committee on safety and health at work (Working party)

CTS

Carpal tunnel syndrome

DWEA

Danish Working Environment Authority

EAV

Exposure action values

ELV

Exposure limit values

EQC

Evaluation question coherence

EQE

Evaluation question on effectiveness

EQR

Evaluation question on relevance

ESAW

European statistics on accidents at work

ESENER

European Survey on New and Emerging Risks

EU

European Union

EU-OSHA

European Agency for Safety and Health at Work

EWCS

European Working Conditions Survey

HAV

Hand-arm vibration

HAVS

Hand-arm vibration syndrome

HSE

Health and Safety Executive

ILO

International Labour Organisation

KR

Key requirement

LFS

Labour Force Survey

MQ

Mapping question

NIR

National Implementation Report

OSH

Occupational Safety and Health

SBS

Structural Business Statistics

SLIC

Senior Labour Inspectors Committee

TFEU

Treaty on the Functioning of the European Union

TS

Tender Specifications

VDV

Vibration Dose Values

WBV

Whole-body vibration

WHO

World Health Organisation
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Executive summary

The present document is a Directive-specific report, which forms part of the overall
reporting of the evaluation of 24 Directives on Occupational Safety and Health
(OSH) commissioned by DG Employment of the Commission. The objective is to
evaluate the practical implementation of EU OSH Directives in the EU Member
States (MSs) and to assess their impacts and identify their strengths and
weaknesses. Against this background, the aim is to present possible improvements
to the regulatory framework. The present report concerns Directive 89/391/EEC on
the introduction of measures to encourage improvements to the safety and health
of workers at work, in the following referred to as the ’Framework Directive’.

The Framework Directive has a special role among the 24 OSH Directives in total.
By describing the responsibilities and obligations of employers and workers, it
serves as a basis for the 23 Directives covering specific risks connected with safety
and health in the workplace. Nevertheless, the Framework Directive, with its
general principles, continues to apply in full, to all areas covered by the specific
Directives, although these Directives may contain more stringent and/or specific
provisions.

In other words, the objective of the Framework Directive is in general to introduce
measures to encourage improvements in the safety and health at work. This
means that the Framework Directive applies to all sectors — both public and
private; although some public institutions, such as the armed forces, the police and
civil protection services are exempt from adhering to certain provisions due to the
nature of their work — i.e. where characteristics peculiar to certain specific activities
inevitably conflict with the Framework Directive. In any case, workers excluded
from the scope must still be protected as far as possible in the light of the
objectives of the Directive. Finally, it does not apply to domestic workers.

Findings are based on an analysis of the OSH legislation in each of the MSs,
official statistics at national and EU level, National Implementation Reports (NIRS)
(submitted to the Commission by the MSs by end of 2013) as well as scientific
articles, existing studies and interviews with both national and EU stakeholders. It
is, however, not straightforward to assign the collected information on safety and
health developments to the different Directives. Actually, there might be a tendency
to overvalue the impacts of the more general Directives — such as the Framework
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Risks

Implementation

Compliance

Relevance

Directive — and so to undervalue the impacts of the more specific Directives. The
reason is that most of the available official statistics and other collected information
are of a general nature and therefore easier to attribute to general Directives.

The Framework Directive does not mention specific, occupational safety and health
risks in its text. Hence, it covers in principle all risks by laying down general
principles to prevent and eliminate risks, and so most of the collected information
has relevance in the analysis. It lays the foundation for the specific Directives,
which target specific aspects of safety and health at work. Such aspects include
specific tasks (e.g. manual handling of loads), specific risks (e.g. exposure to
dangerous substances or physical agents), specific workplaces and sectors (e.g.
temporary work sites, extractive industries, fishing vessels) and specific groups of
workers (e.g. preghant/breastfeeding women, young workers, workers with a fixed
duration employment contract).

Although numerous infringements concerning the national transpositions of the
Framework Directive have been initiated since 1990, our analysis shows that most
of the early stage problems have been overcome, as only few minor discrepancies
in the national transposing legislation remain. All MSs have implemented more
detailed or stringent requirements than those laid down in the provisions of the
Framework Directive. Hence, there are no signs that their implementation has
impeded improvements to occupational safety and health conditions in the MSs.

Our analysis also shows that compliance with the Framework Directive provisions
is good among undertakings in the MSs. Higher compliance is registered for large
establishments than for SMEs. This is a finding that goes for the OSH acquis as a
whole, but also a finding that should be seen in the context that SMEs and
microenterprises in many Member States make up the majority of the enterprises.

Most undertakings regularly carry out risk assessments and do follow up on these,
while they also have internal safety and health representatives. In addition, workers
are generally kept informed and consulted on preventive services. However, OSH
training seems to be insufficient in a significant share of the establishments.

This good level of compliance is encouraged by a number of accompanying
actions taken at both MS level and EU level to encourage the achievement of the
safety and health targets of the Framework Directive. These include guidance
documents, support tools, awareness-raising campaigns, education and training
activities, and financial incentives. However, there are indications of information
gaps, particularly for SMEs, and of uncoordinated and unsystematic information.
Furthermore, all MSs enforce the Framework Directive provisions through
competent enforcement authorities and through criminal and administrative
sanctions.

The Framework Directive has been relevant as it serves as a basis for the 23 other
specific Directives covering specific risks connected with safety and health in the
workplace. Furthermore, statistics on fatal and non-fatal accidents, as well as work-
related health problems, show that it has been relevant in the sense that many
working days and lives are lost each year — although there has been a significant
decrease in the number of occupational injuries in recent years. In other words,
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work-related injuries have burdened, and are still burdening individual workers,
their employers and society.

Furthermore, our analysis shows that the Framework Directive remains relevant for
the future, regardless of the developments in safety and health at work in the EU.
Old risks will be reduced as we continue to learn more about chemicals and other
workplace contaminants, the effects of poorly designed equipment and processes,
and other workplace hazards. At the same time, new risks will emerge, increasing
attention to e.g. nanomaterials, increased use of green technologies and
alternative energy sources as well as psychosocial risks. Furthermore, trends such
as an aging workforce, higher employment rates for women, more migrant workers,
and more workers with temporary contracts suggest an increased need for
addressing the specific issues affecting vulnerable groups — although this is
already partly done through a number of the specific Directives.

With the Framework Directive being the basis for the 23 specific Directives, it is
difficult to assess to which degree the observed changes to occupational safety
and health in the MSs can be attributed to the Framework Directive and to which
degree changes should be attributed to the other Directives. That being said, our
analysis — including the views of both national and EU stakeholders consulted
during this evaluation — suggests that the Framework Directive has positively
affected enterprises' behaviour in ensuring occupational safety and health in the
MSs. This has in particular been the case for the large enterprises, and less for
SMEs and microenterprises. The differences in securing occupational safety and
health are due to difficulties in complying with provisions due to inadequate
financial resources, lack of safety and health expertise and cultural issues.

These impacts have been caused by a number of different provisions listed in the
Framework Directive. Although we argue that the provisions work in tandem to
produce impacts, there is a tendency that both national stakeholders and EU
stakeholders attach most importance to risk assessments as they are seen as a
foundation for developing a risk prevention culture rather than taking a more
reactive approach to safety and health.

Furthermore, we assess that sanctions and other related enforcement measures
and activities have contributed to the effectiveness of the Framework Directive.
The most effective measures seem to be combining enforcement with guidance
measures, increased frequency of inspections, and monitoring of enterprises
where problems have previously been identified. Having said that, effectiveness
could be higher as many stakeholders consider that the current level of
enforcement is not always satisfactory, and that there seems to be a trend towards
fewer resources being allocated to enforcement activities.

Finally, we have addressed effectiveness by looking at the benefits — including the
broader benefits — and the costs that arise to society and the employers as a result
of occupational safety and health activities. This part of the evaluation is mainly
done at the OSH acquis level — i.e. for the 24 OSH Directives together — and is
presented in detail in the main evaluation report. However, several of the
interviewed stakeholders did link many of the benefits and costs to the Framework
Directive itself. Similarly, several stakeholders assess that the Framework
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Coherence

Overall conclusion
and
recommendations

Recommendation on
OSH acquis
structure

Recommendation on
streamlining
Directives

Directive, and OSH legislation in general, contributes to establishing a level playing
field by setting common standards for safety and health. The importance of this
effect has been especially highlighted in the context of the economic crisis where
the Directive's minimum requirements have helped to avoid social dumping.

Since the general principles contained in the Framework Directive form the basis
for the provisions in the other OSH Directives, there is naturally high synergy
between the Framework Directive and the other OSH Directives. This synergy is
not seen as overlapping or as inconsistent.

Safety and health at work — and more generally working conditions — are
addressed by other EU policies, such as other non-OSH Directives, action plans
and strategies. Furthermore, other international organisations — in particular the
ILO — strive to improve working conditions. These different actions seem, however,
to be in line with the general principles of the Framework Directive and so they do
not give rise to coherence issues.

In conclusion, we assess that the Framework Directive has achieved its stated
objective of introducing measures to encourage improvements in safety and health
at work. This assessment is supported by the above conclusions — i.e. that the
Framework Directive overall is implemented and complied with, that it remains
relevant, and that it has led to positive workplace impacts as well as safety and
health impacts, and that it has contributed to levelling the playing field by setting
common requirements for occupational safety and health in the EU. Finally, our
analysis does not give rise to any coherence issues vis-a-vis other OSH Directives
or other EU policies.

The analysis also looked into strengths and weaknesses of the present regulatory
framework, and we have derived a number of recommendations for the way
forward in developing the OSH acquis in general and the Framework Directive in
particular.

Several times during our analysis, we considered the suitability of having a goal-
oriented Framework Directive (i.e. process-based) as a basis for the specific
Directives, many of which are more prescriptive by nature. In this context, we
looked into the possibility of changing the OSH acquis structure by assembling the
provisions of the Framework Directive and the 23 specific Directives into one
completely new Directive with annexes. The strength is the ease of updating
annexes when needed compared with that of updating specific Directives.
However, the weakness is a heavy administrative burden arising from its
implementation in national legislations.

All in all, we recommend keeping the OSH acquis structure as it is — i.e. with a
Framework Directive and specific Directives. This opinion has also been expressed
by most of the stakeholders consulted during the evaluation.

Still, we have identified a number of CPMs, such as risk assessments that are
dealt with both in the Framework Directive and in some of the specific Directives.
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Recommendation on
goal formulation

Recommendation on
provisions

Recommendation on
synergies

Hence, we recommend streamlining the OSH acquis, for example, stating clearly in
the Framework Directive what is meant by risk assessment and by risk prevention
measures. This definition should not be repeated in the specific Directives, not
least to avoid confusion. However, the specific Directives should explain, where
appropriate, how these provisions lead to effective risk management within the
given topic addressed.

As mentioned above, having both goal-oriented and more prescriptive Directives
leads to some variation in the OSH acquis provisions. As a rule, we assess that
there are benefits from having clearer goals, not least to improve the Commission's
monitoring and evaluation possibilities and so to improve its information about
needs for revisions. Another benefit is that this requires the national stakeholders
pursue the same goals — at least to some extent.

Hence, assuming that it is the aspiration for the OSH acquis to become more goal-
oriented in the future, we recommend that this is done when revisions to the
Directives' area are made, e.g. during a streamlining process. This may also
require revisions to the Framework Directive to remain a solid basis for the now
more goal-oriented specific Directives. However, our analysis shows that it will not
be straightforward to formulate precise goals for the Framework Directive — and for
many of the other Directives.

During the streamlining process, it may also be suitable to revise some of the
Framework Directive provisions and introduce new. For example, a number of
stakeholders have claimed that the division of responsibilities for carrying out
preventive and protective activities could be made clearer.

Another area in which we recommend further action at the EU level is psychosocial
risks. There is widespread recognition and acceptance that such risks are a major
cause of absence from work within all MSs and that they have a significant, wider
impact on the wellbeing of workers. However, although a need for action is
generally accepted, there is presently no consensus on the form and direction of
such action. Nevertheless, it is clear that a dialogue needs to be initiated between
stakeholders on how best to address this issue. Hence, we recommend that the
Framework Directive address this topic in a future revision.

Finally, although we conclude that there are currently no significant coherence
issues, there might be benefits in the future from enhancing synergies between the
Framework Directive (and the other Directives) and new policies and
developments. In other words, we recommend that the Commission takes into
account parallel actions — while at the same time monitoring and responding to
emerging risks such as nanomaterials, increased use of green technologies and
alternative energy sources as well as psychosocial risks, and trends, such as an
ageing workforce.
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About this report

Evaluation of OSH
Directives

Objective of the
evaluation

1 Introduction

This Directive-specific report forms part of the evaluation of 24 Directives on
Occupational Safety and Health (OSH) commissioned by DG Employment of the
Commission. The report concerns Directive 89/391/EEC on the introduction of
measures to encourage improvements to the safety and health of workers at work,
in the following referred to as the 'Framework Directive’.

The evaluation of the 24 OSH Directives was initiated in 2013 and finalised in
2015. The evaluation produced cross-cutting findings on the implementation of the
24 Directives, which have been documented in the Main Report. Annexed to this
Main Report are Directive-specific reports — such as this one — for each of the 24
Directives. Although one of many Directive-specific reports, this one is particularly
important as it covers the Framework Directive.

The objective was to evaluate the practical implementation of EU OSH Directives
in EU Member States (MS) with a view to assessing their impact and identifying
their strengths and weaknesses in order to identify possible improvements to the
regulatory framework. Two sets of questions, and subsequent evaluation criteria,
were formulated to address and clarify the various impacts of the Directives in the
MSs.

The first set dealt with the implementation of the Directives in the MSs:

> Implementation: MQ1-MQ7 are mapping questions. Apart from addressing
the overall implementation of the Directives, they explore specific
implementation issues, such as derogations, transitional periods, compliance
and enforcement:

MQ1: Across the Member States, how are the different Common Processes and
Mechanisms foreseen by the Directives put in place, and how do they operate and
interact with each other?

MQ2: What derogations and transitional periods are applied or have been used

under national law under several of the Directives concerned?

MQ3: What are the differences in approach to and degree of fulfilment of the
requirements of the EU OSH Directives in private undertakings and public-sector
bodies, across different sectors of economic activity and across different sizes of
companies, especially for SMEs, microenterprises and self-employed?
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MQ4: What accompanying actions to OSH legislation have been undertaken by
different actors (the Commission, the national authorities, social partners, EU-
OSHA, Eurofound, etc.) to improve the level of protection of safety and health at
work, and to what extent are they actually used by companies and establishments
to pursue the objective of protecting safety and health of workers? Are there any
information needs that are not met?

MQ5: What are the enforcement (including sanctions) and other related activities of
the competent authorities at national level and how are the priorities set among the
subjects covered by the Directives?

MQ6: What are the differences of approach across Member States and across
establishments with regard to potentially vulnerable groups of workers depending
on gender, age, disability, employment status, migration status, etc., and to what
extent are their specificities resulting in particular from their greater unfamiliarity,
lack of experience, absence of awareness of existing or potential dangers or their
immaturity, addressed by the arrangements under question?

MQ7: What measures have been undertaken by the Member States to support
SMEs and microenterprises (e.g. lighter regimes, exemptions, incentives,
guidance, etc.)?

The second set addressed the three main evaluation criteria, which were
relevance, effectiveness and coherence (a total of 11 evaluation questions):

> Relevance: EQR1-EQR?2 relate to the extent to which Directive provisions are
relevant for current and future risks as well as the composition of industrial
sectors:

EQR1: To what extent do the Directives adequately address current occupational
risk factors and protect the safety and health of workers?

EQR2: Based on known trends (e.g. new and emerging risks and changes in the

labour force and sectoral composition), how might the relevance of the Directives
evolve in the future, and stay adapted to the workplaces of the future in light of the
horizon of 2020? Does the need for EU level action persist?
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Methodology and
sources of
information

Report structure

> Effectiveness: EQE1-EQE7 explore whether the introduction of a Directive
has led to changes to enterprise behaviour and the occupational safety and
health of workers:

EQE1: To what extent has the Directive influenced workers' safety and health, the
activities of workers' representatives, and the behaviour of establishments?

EQE2: What are the effects on the protection of workers' safety and health of the
various derogations and transitional periods foreseen in several of the Directives
concerned?

EQE3: How and to what extent do the different Common Processes and
Mechanisms that were mapped contribute to the effectiveness of the Directives?

EQE4: To what extent do sanctions and other related enforcement activities

contribute to the effectiveness of the Directives?

EQES5: What benefits and costs arise for society and employers as a result of
fulfilling the requirements of the Directives?

EQEG6: To what extent do the Directives generate broader impacts (including side
effects) in society and the economy?

EQE7: To what extent are the objectives achieving their aims and, if they are not,

what cause could play a role? What factors have particularly contributed to the
achievement of the objectives?

> Coherence: EQC1-EQC2 address the extent to which objectives and actions
from a given OSH Directive interact, or overlap, with other OSH Directives
and/or with other EU policies:

EQC1: What, if any, inconsistencies, overlaps, or synergies can be identified
across and between the Directives (for example, any positive interactions
improving health and safety outcomes, or negative impact on the burdens of
regulation)?

EQC2: How is the interrelation of the Directives with other measures and/or

policies at European level also covering aspects related to health and safety at
work, such as EU legislation in other policy areas (e.g. legislation: REACH,
Cosmetics Directive, Machinery Directive, policy: Road Transport Safety, Public
Health, Environment Protection), European Social Partners Agreements or ILO
Conventions?

The overall methodology used for the evaluation, and thus also for the analysis
presented in this report, is described in detail in Chapter 2 of the Main Report. The
Directive-specific report findings are based on the analysis of the OSH legislation
in each of the MS, official statistics at national and EU levels, National
Implementation Reports (NIRs) submitted to the Commission by each of the MSs
before the end of 2013, as well as selected scientific articles, studies and
interviews with both national and EU stakeholders.

The report is structured according to the themes and issues listed above.
> Chapter 2 presents the overall understanding of the Directive, i.e. its rationale,

provisions and intervention logic. It also describes issues relating to
measuring impacts resulting from the Directive.
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> Chapter 3 presents the relevant findings on the implementation of the
Directive in the MSs (addressing questions MQ1-MQ7).

> Chapter 4 presents the relevant findings on the relevance of the Directive
(addressing questions EQR1-EQR?2).

> Chapter 5 presents the relevant findings on the effectiveness of the Directive
(addressing questions EQE1-EQE?7).

> Chapter 6 presents the relevant findings on the coherence of the Directive
(addressing questions EQC1-EQC?2).

> Chapter 7 describes the main conclusions emanating from the findings
presented in Chapters 3 to 6.



Background

COWI

Evaluation of the Practical Implementation of the EU Occupational Safety and Health (OSH) Directives in EU Member States 17

2 The Directive

2.1 Background and objective

The background for introducing the Framework Directive can be found in the
Commission's programme concerning safety, hygiene and health at work,
European Council (1987) resolution of 21 December and resolutions by the
European Parliament. Furthermore, the preamble to the Framework Directive
states that the incidence of accidents at work and occupational diseases is too
high, which is why preventive measures must be introduced or improved, without
delay, in order to safeguard the safety and health of workers and ensure a greater
degree of protection.

Prior to introducing the Framework Directive in 1989, the EU had already — in a
significantly smaller EU — for a number of years initiated common actions to
improve safety and health at work. One of these actions launched in 1974*, was a
Social Action Programme resolution (European Council, 1974), which called for
improved working conditions. It was a response to social unrest in the beginning of
the 1970's and to increasing concerns over diverse social systems in the EU. In
June 1978, the European Council (1978) passed a resolution on an Action
Programme on safety and health at work and, almost simultaneously, passed
Directive 78/610/EEC, which aimed at reducing risks associated with exposure to
vinyl chloride. In 1980, Directive 80/1107/EEC on dangerous substances including
chemical, physical and biological agents was enacted. This was followed by a
Directive establishing occupational safety and health standards for accident
hazards of certain industrial activities (Directive 82/501/EEC), lead exposure
(Directive 82/605/EEC), asbestos (Directive 83/477/EEC), noise (Directive
86/188/EEC), and specified agents (Directive 88/364/EEC).

! See e.g. Kineke (1991) for a concise presentation of the history of occupational safety and health in
the EU.
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Objective

All risks in the
Framework Directive

Specific Directives
based on principles
of Framework
Directive

Scoping and
definition

The Framework Directive was introduced in 1989 due to the Single European Act
in 1986 (European Commission, 1986) which extended the EU's authority to
legislate in the field of occupational safety and health. It added Article 118a to the
EEC Treaty authorising the adoption of minimum workplace requirements for
safety and health by way of Directives.

The Framework Directive describes the responsibilities and obligations of
employers and workers and, at the same time, it serves as a basis for more
specific Directives covering specific risks connected with safety and health in the
workplace. Hence, the other 23 Directives — covered by this evaluation — have
been adopted on the basis of the Framework Directive. Nevertheless, the
Framework Directive, with its general principles, continues to apply to all areas
covered by the specific Directives, although these specific Directives may contain
more stringent and/or specific provisions.

2.2 Risks

The Framework Directive does not mention specific occupational safety and health
risks in its text but covers, in principle, all risks by laying down general principles for
preventing and eliminating risks.

However, the general principles laid down in the Framework Directive form the
basis for establishing more stringent and/or specific prevention and protection
principles and measures in individual Directives, addressing specific risk, tasks,
sectors and/or groups of workers. In other words, the specific Directives take their
starting point in, and in turn refer to, the Framework Directive, while focusing on
specific aspects of safety and health at work and setting specific minimum
requirements” for the protection of workers. The specific Directives focus on:

> specific tasks (e.g. manual handling of loads)
> specific risks (e.g. exposure to dangerous substances or physical agents)

> specific workplaces and sectors (e.g. temporary work sites, extractive
industries, fishing vessels)

> specific groups of workers (e.g. pregnant/breastfeeding women, young
workers, workers with a fixed duration employment contract).

2.3 Provisions

Since the Framework Directive caters for all occupational safety and health risks, it
does, as shown in Table 2-1 apply to all sectors — both public and private. Accor-
ding to Article 2.2 of the Directive, some public institutions, such as the armed
forces, the police and civil protection services are exempt from adhering to certain
provisions due to the nature of their work — i.e. where characteristics peculiar to

% The individual Member States are allowed to maintain or establish higher levels of protection.
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certain specific activities inevitably conflict with the Framework Directive. Hence, it
is by no means a general exemption.

However, workers excluded from the scope must still be protected as far as
possible in the light of the objectives of the Directive. Finally, the Framework
Directive does not apply to domestic workers.

In the process of analysing the implementation, relevance, effectiveness, and
coherence of the Framework Directive provisions, we focus on the most important
ones — the key requirements (KR). Explained in detail in the methodology chapter
of the Main Report, KRs have been identified by the OSH experts of the evaluation
team. Some of the KRs are Common Processes and Mechanisms (CPM). These
are the fundamental requirements placed on the employer, from which KRs of the
24 Directives originate. As such, they constitute the foundation for making a
comparative analysis across the 24 Directives. The Framework Directive thus
forms the basis for the more specific Directives. In other words, it is the principal
Directive, specifying the overall requirements for CPMs. Table 2-1 identifies the
articles of the Framework Directives in which CPM provisions are found:

> Risk assessment. It is the obligation of the employer to assess risks in the
workplace and document this assessment. The assessment then enables the
employer to effectively implement measures that can ensure that the safety
and health of workers is maintained.

> Internal and/or external preventive and protective services. It is the
obligation of the employer to designate one or more workers to carry out tasks
and activities related to the protection and prevention of occupational risks in
the workplace. If no personnel in the undertaking and/or establishment are
qualified to carry out these tasks, the employer is obliged to enlist competent,
external services.

> Information to workers. It is the obligation of the employer to ensure that all
information pertaining to safety and health risks and protective and preventive
measures and activities is communicated to the workers. These measures
must describe health and safety requirements for each type of workstation
and/or job, first aid, firefighting, evacuation of workers in instances of serious
and imminent danger.

> Training of workers. It is the obligation of the employer to ensure that each
worker receives adequate safety and health training, particularly in relation to
information and instruction on his/her specific workstation or job.

> Consultation of workers. It is the obligation of the employer to consult
workers and/or their representatives and allow them to take part in
discussions on all issues relating to safety and health at work, including the
planning and introduction of new technology (as specified in Article 6.3c).

) Health surveillance. The aim is to ensure that workers receive health
surveillance appropriate to the safety and health risks they incur at work.
Measures must be introduced in accordance with national laws and/or
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practices to ensure that each worker, if he so wishes, may receive health
surveillance at regular intervals. Health surveillance may be provided as part
of a national health system.

Although in assessing the Framework Directive, focus is on the CPMs. Table 2-1
also points to a number of other KRs within the Framework Directive:

> Controls and supervision specify the obligation on MSs to implement the
Directive and to monitor its compliance. The evaluation has paid particular
attention to this requirement.

) Responsibility of the employer implies an obligation on the employer to
document the overall requirements to ensure the safety and health of workers
in every aspect related to work, and so setting the scene for the CPMs and
other requirements. However, the workers' obligations in the field of safety and
health at work does not exempt the employer from his obligations in terms of
responsibility.

> Workers' obligations is a continuation of the above specifying the workers'
responsibility to ensure safety and health measures at work, and detailing
requirements to cooperation between workers and employers.

> Measures necessary for the safety and health protection of workers goes
on to setting the scene for the implementation of actual safety and health
measures to avoid, evaluate and combat risks.

> Employer cooperation deal with the coordination of measures where several
employers share a given workplace.

> Emergency measures concern the general requirements to first aid,
firefighting and evacuation measures.

> List of occupational accidents is about keeping records of occupational
accidents that result in a worker being unfit for work for more than three
working days.

> Reporting of occupational accidents addresses the drafting and submission
of these records to responsible authorities.

> Workers may not be placed in disadvantage. This KR addresses
requirements necessary to protect workers' representatives from
discontent/dissatisfaction among employers because they uphold workers'
rights.
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Table 2-1 CPMs and other key requirements of the Framework Directive

Directive 89/391/EEC on the introduction of measures to encourage improvements in the safety and
health of workers at work (Framework Directive)

Key requirements: Scoping and definitions

The Directive applies to all work-related activities, but certain public service and civil
protection activities, such as the armed forces, the police and civil protection services, are
exempt from adhering to certain provisions due to the nature of their work - i.e. where
characteristics peculiar to certain specific activities inevitably conflict with the Framework
Directive. Hence, it is by no means a general exemption.

Scope of application

Arts. 1, 2

Scope of application The Directive applies to workers with the exception of domestic servants.

Arts. 1, 2, 3a

Key requirements: Common processes and mechanisms

Controls and
supervision (Member
State level)

Art. 4.2

CPM Conducting Ensuring Information Training of Health Consultation
a risk internal for workers workers surveillance of workers
assessment and/or

external
preventive
and
protective
services
Relevant Articles 6.3, 9.1a 7.1 10 12 14 11, 6.3c

Key requirements: Directive-specific provisions

Member States shall implement the provisions of the Directive and ensure adequate
controls and supervision.

Responsibility of the
employer

Art. 5.1

The employer is duty bound to ensure the safety and health of workers in all aspects of
their work.

Workers' obligations

Art. 13

Every worker is obliged, as far as possible, to ensure his/her own safety and health, and
that of other persons, in accordance with the training and instructions provided by the
employer.

Measures necessary
for the safety and
health protection of
workers

Art. 6.1, 6.2

The Directive requires that employers implement measures following the general principles
of prevention and protection, as specified therein (these include specific CPM measures
such as information and risk assessment, which will be addressed in the context of the
relevant CPMs).

Employer
cooperation

Where several enterprises share a work place, the employers shall cooperate in
implementing the safety, health and occupational hygiene provisions, coordinate their
actions in matter of the protection and prevention of occupational risks and inform one

Art. 8

Art. 6.4 another and their respective workers and/or workers' representatives of these risks.
Emergency The employer shall take necessary measures for first aid, firefighting and evacuation of
measures workers and arrange necessary contacts with external services.
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List of occupational The Directive requires employers to keep a list of occupational accidents resulting in a
accidents worker being unfit for work for more than three working days.

Art. 9.1c

Reporting of The Directive requires the employer to draw up reports for the responsible authorities on
occupational occupational accidents that result in a worker being unfit for work for more than three
accidents working days.

Art. 9.1d

Workers may not be Designated workers and workers' representatives with specific responsibility for the safety
placed in and health of workers may not be placed at a disadvantage because they consult or raise
disadvantage issues with the employer.

Art. 11.4 and 7.2

Non-key Directive-specific provisions

The following Directive-specific provisions are not considered to constitute key requirements in the context of the
evaluation:

> Provisions of a technical nature, such as those referring to the adoption of individual Directives, technical
amendments and the applicability of the Directive vis-a-vis the individual Directives (Art. 16), committee
procedure (Art. 17), implementation reports (Art. 17a), final provisions (Art. 18) and addressees (Art. 19).

2.4 Intervention logic

Impact logic The assessment of the impacts of the Framework Directive, as explained in detail
in the methodology chapter of the Main Report, builds on the development of an
intervention logic that sets the scene for answering the three fundamental
evaluation questions: 1) impact of what?, 2) impact for whom?, 3) impact on what?
These three questions are answered via the four logical steps:

> CPMs and other KRs are the provisions of the Directive, which during the
analysis were identified as those requiring particular attention when assessing
impact. In other words, they define the impact the Directive has on a particular
sector/environment/individual (impact on what?).

> Workplace impacts defines the direct change/improvement (impact on what
and/or whom?) that occurs at a workplace as a result of implementing the
KRs. For instance, better safety and health surveillance, organisational
changes, greater awareness among workers about potential safety and health
issues, etc. These changes come at a cost to the employer, but are also the
drivers for safety and health impacts.

> Safety and health impacts constitute the actual removal and/or reduction in
safety and health risks (impact on what?) for the workers (impact for whom?)
arising as a result of the Directive (KRs) through the above-mentioned
workplace impacts.

> Broader impacts constitute the economic and social impacts (impact on
what?) that may affect society (impact for whom?) as a result of the above-
mentioned safety and health impacts.



Impact storyline

COWI

Evaluation of the Practical Implementation of the EU Occupational Safety and Health (OSH) Directives in EU Member States 23

Assessment of the impact of the Framework Directive is presented in the following
chapters, in particular in Chapter 5 on effectiveness. This assessment is rooted in
the impact logic described in the previous paragraphs. The OSH experts of the
evaluation team have made an initial hypothesis on the expected impacts resulting
from the implementation of the Directives. These were then analysed based on
data from statistics, studies and interviews.

This storyline starts with the overall objective of the Framework Directive to
introduce measures to encourage improvements on safety and health of workers at
work. As shown in Figure 2-1, the success of this objective can be measured by
the reduction in the total number of occupational accidents, the total number of
work-related health problems and the total number of workers exposed to
occupational risks.

One should keep in mind that many of these reductions would not have happened
without the implementation of the 23 other OSH Directives. In other words, when
assessing the impacts of the Framework Directive, one must acknowledge that this
evaluation, to a large extent, represents an assessment of the OSH Directive
acquis as a whole. At the same time, it covers the broader impacts of the OSH
Directives on productivity and the quality of products and services, on employment
and economic growth, and on their contribution to improved well-being and job
satisfaction. Many of the broader impacts may arise directly at workplace level, e.g.
via a reduction in the number of early retirements. Similarly, when assessing the
specific OSH Directives it must be acknowledged that part of the observed
changes to the specific occupational safety and health issues may be attributed to
the Framework Directive.

In practice, it is difficult to attribute or allocate the various developments in
prevention of occupational accidents or exposure levels to specific Directives.
Moreover, there might be a tendency to overvalue the impacts of the more general
Directives — such as the Framework Directive — and so to undervalue the impacts
of the more specific Directives. The reason for this is that much of the available
information is of general nature and therefore easier to allocate to general
Directives. Similarly, many stakeholders may find it difficult to assess the specific
impacts resulting from a particular Directive. When using the same, or similar,
information sources for an impact assessment of the various Directives, there is an
obvious risk of double counting an impact. This risk should be noted and
addressed as a central element of the coherence assessment.

Regarding workplace impact, it is also difficult to assess just how much stems from
the Framework Directive and from individual Directives. Nevertheless, our initial
assumption is that many of the impacts from the CPMs originate from the
Framework Directive as it introduces central provisions. The workplace impact
indicators shown in Figure 2-1 can be linked to the CPMs, although one should
also look at development in workplace indicators related to some of the other KRs.
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Intervention logic for Framework Directive

1

Figure 2
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Three levels of
impacts

Indicators must be
quantifiable

Statistics available to
analyse impacts

2.5 Measuring impacts

To assess whether or not the initial impact hypothesis is correct, the impacts at
three levels are analysed; namely (i) workplace impacts; (i) safety and health
impacts; and (iii) broader impacts. There are two important considerations in this
regard:

1 While workplace impacts do not necessarily say anything about specific
improvements concerning occupational accidents, work-related health or
exposure levels, they can provide important indications about these; i.e.
relating to the fact that the safety and health impacts of the Framework
Directive stem from the direct changes at the workplace.

2 As indicated in the intervention logic, the broader effects of the Directive are
assessed at the acquis level. However, it can be argued that an overall
contribution comes from the Framework Directive, and so it is also addressed
in this Directive report.

Furthermore, the assessment of impacts requires in practice that the addressed
impact indicators are quantifiable. The evaluation team has developed a set of
indicators in this context. This set represents the list of workplaces as well as
safety and health impacts that ideally should be considered in the evaluation of the
Directive (see Figure 2-1 and Table 2-2).

It should be emphasised that assessments of the workplace impacts and the safety
and health impacts are also based on the results of existing studies and on
stakeholder views gathered through interviews.

Table 2-2 Impact indicators
Workplace impacts Safety and health impacts
Number of risk assessments(®) Reduction in the total number of

occupational accidents
Number of safety and health representatives P

. . N Reduction in the total number of work-
Extent of information activities for workers
related health problems
Extent of training activities for workers Reduction in the total number of

Extent of health surveillance workers exposed to occupational risks

Extent of workers' consultation

Note: ®The quality of the risk assessments might be a better indicator, but more
difficult to measure.

It should be noted that even though an indicator is potentially quantifiable does not
necessarily mean that sufficient data exist to quantify an indicator. Hence, Table
2-2 should be seen as a list of indicators for which potential statistical sources
could be available.

Based on Table 2-2, Table 2-3 thus provides an overview of identified data
variables and statistical sources that should provide useful information on the
above indicators in the evaluation of the Framework Directive. In addition, the
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Flash Eurobarometer 398 on working conditions (European Commission, 2014)
has provided valuable insight into the assessment of workplace impacts.

Table 2-3
Workplace impacts

Number of risk
assessments

Available statistics for impact indicators

Variable

Regularity of safety and
health risk assessments

Source ‘

EU-OSHA: ESENER (2009) -
MM161, ER207

Follow-up on safety and
health risk assessments

EU-OSHA: ESENER (2009) -
ER210

Number of safety and
health representatives

Presence of safety and
health representatives

EU-OSHA: ESENER (2009) -
MM355M

Resources for safety and
health representatives

EU-OSHA: ESENER (2009) -
ER150

Extent of information
activities for workers

Regularity of safety and
health information

EU-OSHA: ESENER (2009) -
ER205

Quality of safety and
health information

Eurofound: EWCS (2010) -Q30
(Q12*, Q10%**)

Extent of training
activities for workers

Provision of relevant OSH
training

EU-OSHA: ESENER (2009) -
ER159, ER160

Extent of health
surveillance

Regularity of medical
examinations

EU-OSHA: ESENER (2009) -
MM154

Regularity of sickness
cause analysis

EU-OSHA: ESENER (2009) -
MM152

Extent of workers'
consultation

Safety and health

impacts

Presence of safety and
health committee
consisting of members of
management and worker
representatives

EU-OSHA: ESENER (2009) -
ER102

Extent of say in decisions
(regarding risk
assessments)

Variable

EU-OSHA: ESENER (2009) -
ER209

Source

Reduction in the total
number of occupational
accidents

Number of accidents and
incidence rates (by
severity, sex, age,
economic activity, size of
enterprise)

Eurostat database: ESAW -
hsw_acc7_work (until 2007),
hsw_acc_work (from 2008)
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Reduction in the total
number of work-related
health problems

Number of work-related
health problems and
relative prevalence rates
(by severity, sex, age,
economic activity, size of
enterprise)

Eurostat database: LFS 2007
and 2013 ad hoc modules -
hsw_pb

LFS 1999 ad hoc module -
hsw_healthpb

Extent of work affecting
health

Eurofound: EWCS (2010) - Q67
(Q33*, Q33*%*)

Number of days absent
from work due to health
problems

Eurofound: EWCS (2010) - Q72
(Q34-B*, Q34-B**)

Reduction in the total
number of workers
exposed to occupational
risks

Share of persons reporting
exposure to hazards that
can adversely affect health
(by type of health effect,
sex, age, economic
activity)

Eurostat database: LFS 2007 ad
hoc module -hsw_exp5

Extent of safety and health
risks at work

Eurofound: EWCS (2010) - Q66
(Q32%*, Q32%**)

Extent of exposure to
safety and health hazard
types at work

Eurofound: EWCS (2010) - Q23
(Q10*, Q8**)

Notes:  * EWCS (2005), ** EWCS (2001/2000).
@ MM355 refers mainly to safety and health representatives within the meaning
of Article 3c and so may only be a weak indicator for workers involvement in

protective and preventive services (Article 7.1).

Data challenges As indicated in Table 2-3, we do not face severe challenges regarding the
availability of statistical data to document the impacts of the Framework Directive.
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Implementation
evaluation through
seven mapping
questions

Use of country codes

3 Implementation in Member States

As part of the evaluation, a mapping exercise on the implementation of the 24
Directives at national level in all MSs has been conducted. This has been done by
answering seven mapping questions. The answers have been collected in the
evaluation's Country Summary Reports from the 27 MSs.

For presentation purposes, we make use of the country codes shown in the
brackets: Austria (AT), Belgium (BE), Bulgaria (BG), Czech Republic (CZ2),
Denmark (DK), Germany (DE), Estonia (EE), Ireland (IE), Greece (EL), Spain (ES),
France (FR), Italy (IT), Cyprus (CY), Latvia (LV), Lithuania (LT), Luxembourg (LU),
Hungary (HU), Malta (MT), the Netherlands (NL), Poland (PL), Portugal (PT),
Romania (RO), Slovenia (Sl), Slovakia (SK), Finland (FI), Sweden (SE), the United
Kingdom (UK).

3.1 MQ1l: Common Processes and Mechanisms

MQZ1: Across the Member States, how are the different Common Processes and

Mechanisms foreseen by the Directives put in place, and how do they operate and
interact with each other?

Although the first mapping question focuses on the six Directive provisions that we
have categorised as CPMs as presented in Section 2.3 above, we do look into the
implementation of all KRs specified in the different Directives. However, particularly
for the Framework Directive that introduces the CPMs, focus is on the
requirements for conducting a risk assessment, for ensuring internal and/or
external preventive and protective services, for informing workers, for training
workers, for carrying health surveillance, and for consulting workers. Therefore, we
will explore how these requirements have been transposed into the national
legislations of the MSs, whether there has been any infringement proceedings or
inconsistencies, and whether more detailed or stringent requirements than those
directly specified in the Directive have been implemented the MSs.
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78 infringement
proceedings since
1990

More detailed or
stringent
requirements

Discrepancies
observed in seven
MSs

The fact that the European Commission® has instituted 78 infringement
proceedings for failure to transpose the Framework Directive correctly into national
legislation indicates that transposition has not always been an easy task. The
transposition seems, in particular, to have caused difficulties in Spain (ES) being
subject to 26 of the 78 infringement proceedings, although most of the cases have
subsequently been closed. Spain (ES) was also mentioned by the European
Commission (2004) as one of the MSs where the Framework Directive had
considerable legal consequences due to outdated or inadequate legislation on the
subject when the Directive was adopted. However, as indicated below, this does
not necessarily imply low compliance with the CPMs in Spain (ES).

Germany (DE) has been subject to eight cases, Italy (IT) seven and Portugal (PT)
six. Actually, all 15 old MSs have had at least one case, while only two of the new
MSs, Poland (PL) and Slovakia (SK), have had one case each. However, we have
not investigated whether new infringement proceedings are underway.

It is also outside the evaluation’s scope to make a detailed analysis of all
infringement proceedings. However, one of the typical non-conformities seems to
be failure to make the Framework Directive provisions applicable to the public
sector or to the use of public installations — i.e. problems with the scope of
application. Another typical non-conformity is imprecise implementation of Art. 5.1
— i.e. of the employers' duty to ensure the safety and health of workers in every
aspect related to the work.

The European Commission (2004) also mentions other non-conformities such as
incomplete transposition of the general principles of prevention (Art. 6.2) and
uncertainties regarding the obligation to evaluate the risks to the safety and health
of workers (Art. 6.3a). Furthermore, it emphasises several issues regarding the
provisions for preventive and protective services (Art. 7) — e.g. incorrect
transposition of the subsidiary obligation to employ external competent services to
carry out activities where internal capabilities are insufficient.

Finally, a large number of Member States (CY, EE, FI, IE, LU, LV, MT, NL, PL, PT
and SE) have included domestic servants in the definition of ‘worker’ when
transposing the Framework Directive, setting a broader scope of application.

The information collected from the MSs also reveals that all have implemented
more detailed or stringent requirements than those specified in the provisions of
the Framework Directive, and so the basis for its objective has been in place.

Furthermore, Table 3-1 shows that discrepancies have only been observed in six
MSs. Observed discrepancies cover, in this context, cases of incorrect
transposition, i.e. that the text of the national transposing legislation differs from the
Directive’s requirements, leading to its incorrect implementation. However, it is not
always straightforward to assess whether a discrepancy in practice has led to a
lower level of protection.

¥ Based on list of infringements received by mail from DG EMPL on 10 November 2014.
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Overall MQ1 answer

Overall MQ2 answer

For example, in the Dutch (NL) OSH law on the CPM, training of workers, there is
no explicit obligation for employers to ensure that temporary/ad hoc workers from
outside the organisation are given appropriate instructions on health and safety
risks. Furthermore, no mention is made of training rights of workers'
representatives with a specific role in protecting the safety and health of workers.

Table 3-1 Observed discrepancies in national transposing legislation

Observed discrepancies ‘ No observed discrepancies

HU, LT, SE, AT, BE, BG, CY, CZ, DE, DK,

IE, IT, NL, EE, FI, PL EL, ES, FR, LU, LV, MT, PT, RO, SI, SK, UK

Source: Country Summary Reports.

One inconsistency was identified for Estonia's (EE) transposition of Directive
89/391/EEC (Framework Directive). It relates to preventive and protective services.
There is no provision to ensure that designated workers are not placed at any
disadvantage because of their activities related to the protection and prevention of
occupational risks, nor is there specific information on the time allocated to fulfil
these obligations.

However, these discrepancies cannot be considered as major and do not seriously
affect the effectiveness of the Framework Directive.

Although since 1990, numerous infringement proceedings for the national
transpositions of the Framework Directive have been initiated, it seems that most
of the early stage problems have been overcome, and only a few discrepancies in
the national transposing legislation remain. Furthermore, all MSs have
implemented more detailed or stringent requirements than those specified by the
Framework Directive.

3.2 MQ2: Derogations and transitional periods

MQ2: What derogations and transitional periods are applied or have been used

under national law under several of the Directives concerned?

No derogations or transitional periods have applied or used in national law under
the Framework Directive.
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Above-medium
compliance with
Framework Directive
provisions ...

... but high
compliance with
CPMs in many MSs

Lowest scores for
consultation of
workers

Higher compliance
for larger
establishments than
for SMEs

3.3 MQ3: Compliance

MQ3: What are the differences in approach to and degree of fulfilment of the
requirements of the EU OSH Directives in private undertakings and public-sector

bodies, across different sectors of economic activity and across different sizes of
companies, especially for SMEs, microenterprises and self-employed?

From the interviewed EU stakeholders’ perspective, both employer and worker
representatives assess that the degree of compliance with the Framework
Directive is above medium.

A similar result can be derived from the CSRs, although there are large differences
between MSs. Finland (FI) is the MS with the highest scores overall, followed by
Austria (AT), Spain (ES) and lItaly (IT). There is no indication that numerous
infringement proceedings lead to low compliance.

The CSRs show that CPMs are more readily complied with in certain MSs, and the
consultation with workers is given the lowest priority. Similarly, the European
Commission (2004) highlighted that the participation of workers was not always
organised in a satisfactory manner, and that there was little systematic access to
preventive and protective services (see below for further on compliance with the
different CPMs).

The above average compliance scores for establishments in the different MSs
cover differences between larger undertakings and SMEs (i.e. enterprises with less
than 250 workers). In most MSs and for most CPMs, the assessed compliance
levels are in general slightly higher for larger undertakings.

This assessment is supported by the National Implementation Reports, where a
number of MSs highlight the difficulties faced by SMEs and microenterprises in
complying with the requirements. Insufficient knowledge/specialised personnel,
and/or lack of financial resources are the main challenges facing implementation.
Similar concerns were brought up in the 2004 implementation report (European
Commission, 2004), stating that the level of implementation in SMEs was often
insufficient.

Similar views can be found among the EU stakeholders consulted. 77 % of those
interviewed felt that the SMEs within their respective areas were struggling with
compliance when compared to larger enterprises. Other groups with lower
compliance levels are start-ups contra experienced companies, and companies
within the sector with a lower incidence of occupational injury compared to those
with higher incidence rates. The most important reasons given for non-compliance
of safety and health measures in SMEs are insufficient resources, knowledge and
time.

This result is also supported by findings of the Flash Eurobarometer 398 on
working conditions (European Commission, 2014). The findings indicate that the
larger the establishment, the more likely their claim was that safety and health
measures are in place. We have not found evidence of differences in compliance
levels between the private sector and the public sector.
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Evidence of compliance with the first CPM can also be found in the ESENER
survey data gathered by EU-OSHA. However, we only have data for 2009. On this
basis, it is not feasible to draw conclusions on the regularity of and follow-up on
safety and health risks assessments initiated by the implementation of the
Framework Directive. That said, Figure 3-2, shows that around 90 % of the
establishments confirm that risk assessments are carried out and monitored, so
there is good reason to believe that the Framework Directive has contributed to this
process. EU-OSHA (2012) appears to have reached the same conclusion.

Figure 3-2 Regularity of and follow-up of risk assessments (%), 2009

HYes ®No Don't know/Not applicable

100%
90%
80%
70%
60%
50%
40%
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20%
10%
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Management evaluation:  Employee representative ~ Employee representative
Are workplaces in the evaluation: Are workplaces evaluation: If the risk
establishment regularly in the establishment assessment or workplace
checked for safety and  regularly checked for safety check identifies a need for
health as part of a risk and health as part of arisk  action: Is the necessary
assessment or similar assessment or similar follow-up action normally
measures? measures? taken?

Percent

Source: EU-OSHA: ESENER (2009) — MM161, ER207, ER210.

The European Commission (1996) has provided guidance (guidelines) on risk
assessment. The guidelines emphasise that the purpose of carrying out a risk
assessment is to enable the employer to effectively take the measures necessary
to ensure the safety and health protection of workers: prevention of occupational
risks, provision of information to workers, provision of training to workers, and
organisation and means to implement the necessary measures. Hence, the
guidelines address risk management measures, and they provide specific advice
for small and medium-sized enterprises — e.g. on ways to acquire external,
specialist assistance.

Risks change over time, and so do the requirements to the content of a risk
assessment. For example, the NERCLIS report (Cardiff University et. al., 2011)
highlighted the need to increase the focus on psychosocial risks, particularly in
SMEs. It accused the ESENER survey for not addressing this issue sufficiently.

An interesting finding from ESENER 2009 is the correlation between the
performance of risk assessments and the existence of an OSH Worker
Representative (ER). The figure below illustrates that smaller businesses are more
inclined to perform risk assessments if they have an appointed safety and health
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ER, while larger establishments generally both have an ER and high-risk
assessment compliance.

Figure 3-3 Workplaces regularly checked for safety and health as part of a risk assessment:
total and with worker representation

10 to 19 20 to 49 50to 249 250 to 499 500 + EU-27
Average
ETotal B Establishments with H&S representative

Source: ESENER 2009.

In extension of this analysis, Figure 3-4 shows the impact of worker representation
on other CPMs and OSH measures. The figure illustrates that while ERs have a
noticeable influence on the number of undertakings performing risk assessments,
they have an even greater impact on other key requirements. For instance, ERs
significantly influence the extent to which causes of sickness/absence are regularly
analysed or the extent to which OSH issues are regularly discussed at high-level
management meetings.

Figure 3-4 Health and safety management measures, by existence of a formal worker
representation, % establishments, EU-27

Carrying out a risk assessment

Existence of an O5H policy, management system or action
plan

Hgh involvement cof line managers in OSH

Regular monitoring of employees' health

Support measures for employees returning from long
sickness absence

Regularly analysing causes of sickness absences

0OS5H is sues regularly raised in high level managem ent
meetings

0o 10 20 30 40 50 60 TO 80 90 100
@ Establishm ents with general em ployee representation
o Establishm ents without general employee representation

Source: ESENER 2009.
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69% of
establishments have
ERs

Preventive and
protective services
compliance

Considering the significant impact of worker representation on compliance with the
Framework Directive provisions, it is noteworthy that approximately a third of
interviewed establishments in ESENER 2009 did not have an appointed or elected
ER, as shown in Figure 3-5. While it is positive that 69 % do, this gap constitutes
room for improvement of compliance, particularly in SMEs (cf. Figure 3-3).
Likewise, while 81 % of ERs state that they get sufficient time off from normal
duties to perform their OSH-related tasks adequately, there is room for
improvement by aiming to influence employers to allow more time being spent on
ER OSH duties in the remaining 19 % of cases.

Figure 3-5 Presence of and resources for safety and health representatives (%), 2009

MYes MNo Don't know/Not applicable

Management evaluation: Does your ER evaluation: Do you as the OSH ER
establishment have an internal health and usually get sufficient time off from normal
safety representative? duties to perform these tasks adequately?

Source: EU-OSHA: ESENER (2009) — MM355, ER150.

The second CPM of the Framework Directive concerns the obligation on employers
to designate one or more persons to carry out activities related to the protection
and prevention of occupational risks (in-house competencies or externally
contracted). Very little data exist on this point, as MSs do not monitor the level of
establishment compliance.

However, during the 2009 ESENER survey, managements were asked to define
which health and safety services they used in their establishments. While this does
not allow us to draw conclusions on overall compliance levels for the CPM in the
EU, it serves to illustrate which services are most used at enterprise level. As
illustrated in Figure 3-6, as many as 74 % of managements claimed to have an
occupational health doctor assigned, 75 % claimed to have a safety expert and
65% claimed to have a general health and safety consultancy assigned. In
comparison, only 24 % reported to make use of a psychologist and 36 % of an
ergonomics expert dealing with the set-up of the workstation. While these shares
are likely biased by managers' personal and possibly financial interests in the
company, they serve to show that emerging risks such as psychosocial risks and
risks related to musculoskeletal disorders (MSD) are only covered by preventive
and protective services to a very limited extent.
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Figure 3-6 Types of health and safety services in use, % of establishments
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Source: EU-OSHA: ESENER (2009) — MM150
Note: The figure shows the share of managers who replied positively to each type of the
question: "What health and safety services do you use, be it in-house or
contracted externally?"

If we isolate the share of managers who reported to have none of the health and
safety services shown in Figure 3-6 assigned to the establishment, we get an
indication of the minimum level of non-compliance with the CPM of preventive and
protective services. Figure 3-7 thus shows the share of managers that replied 'no'
to all of the above options by size of establishments. The figure clearly shows that
(acknowledged) non-compliance increases as the number of workers drops.
Interestingly, only 0.63 % and 0.33 % of managers in establishments with 250-499
and more than 500 workers respectively, replied that they had no preventive and
protective services. Compared with compliance levels for the other CPMs
presented in this chapter, this figure seems unrealistically high, and it should not be
interpreted as representative of actual workplace compliance levels.
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Figure 3-7 Share of establishments with no preventive and protective services, by size of
establishment
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Source: EU-OSHA: ESENER (2009) — MM150

Note: The figure shows the share of managers, who replied that they had none of the
options provided by the question: "What health and safety services do you use,
be it in-house or contracted externally?" by size of establishments by workers.

Some has adopted the option of outsourcing OSH protection and prevention
services for small enterprises with insufficient in-house capacity. This approach,
however, is not without risk. It can, for example, result in employers'
dismissing/minimising their obligation in terms of prevention and thus lead to safety
and health issues being overlooked. This is especially the case for those
enterprises where safety and health risks tend to be in the lower end of the scale.
Furthermore, external providers are not necessarily specialised in providing sector
specific services, and many of them offer general services for all types of
companies — often with a focus on larger enterprises.

Caution must be taken in interpreting the objectivity of the managers surveyed in
Figure 3-8 below, which segregates the same group of respondents illustrated in
Figure 3-7 above, by economic sector rather than by size of establishments. Thus,
as above, the actual share does not fully represent EU compliance, yet the figure
illustrates that compliance is significantly higher in sectors characterised by high
levels of occupational accidents and diseases, such as mining and quarrying,
manufacturing, electricity, gas and water supply and health and social work.
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Difficult to assess
actual compliance
levels, some trends
observed

Regular and
informative activities
for workers

Figure 3-8 Share of establishments with no preventive and protective services, by sector
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Source: EU-OSHA: ESENER (2009) — MM150

Note: The figure shows the share of managers, who replied that they had none of the
options provided by the question: "What health and safety services do you use,
be it in-house or contracted externally?", by economic sector (NACE Rev. 2).

Based on ESENER data only, it is difficult to establish an actual compliance level in
the CPM on preventive and protective services across MSs. However, together
with views provided by the stakeholders interviewed, the findings suggest that
psychosocial and ergonomic risks receive least attention and that SMEs and
microenterprises have a higher degree of acknowledged non-compliance as do
economic sectors, which have traditionally been acknowledged as having fewer
occupational accidents and diseases, such as education and financial
intermediation.

The Framework Directive also includes a number of workers' obligations (Art. 13),
hereunder to cooperate with employers in order to make correct use of machinery,
protective equipment, etc. To fulfil these obligations, they must be regularly
informed by the employers (Art. 10) — and Art. 8 comprises requirements to
workers being ready to deal with first aid, firefighting, etc. Figure 3-9 shows that the
majority of the establishments complies with this provision, as more than 80 % of
workers are regularly informed about safety and health at the workplace.

Furthermore, Figure 3-10 indicates that the information received is generally
considered to be useful. This assessment has remained fairly constant over the
years even though the number of MSs covered by the working conditions survey
has increased in the given period. Hence, to the extent that the Framework
Directive has contributed to raising the information levels, it appears to have been
effective.
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Figure 3-9 Regularity of information about safety and health at the workplace (%), 2009
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Source: EU-OSHA: ESENER (2009) - ER205.
Figure 3-10 Quality of safety and health information (share of respondents)
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Source: Eurofound: EWCS — Q30 (2010), Q12 (2005), Q10 (2000/01), Q10 (1995),
Q10 (1991).

Note: The data for 1991 and 1995 only cover EU-12.

Regular information to workers is not always enough for them to be able to carry
out their safety and health duties properly; they may also require training. While the
Framework Directive contains requirements for OSH training, Figure 3-11 shows
that around 40 % of the respondents to the 2009 ESENER survey assess that the
OSH training provided to worker representatives in the field of safety and health is
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insufficient. This is worrying. Furthermore, the figures suggest that most training
has been given on traditional topics such as fire safety and the prevention of
accidents, while less emphasis has been given to emerging topics such as
violence, work-related stress, discrimination, and other emerging risks.

Figure 3-11 Provision of relevant OSH training (%), 2009
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Source: EU-OSHA: ESENER (2009) - ER159, ER160.
More regular The Framework Directive (Art. 14) requires that employers carry out health
medical surveillances to ensure that workers receive information appropriate to the safety
examinations than and health risks they incur at work, and to ensure that they are fit to carry out their
sickness cause work — hereunder that the results of medical surveillance are taken into account
analyses when assigning tasks to the workers concerned. Hence, measures must be

introduced in accordance with national laws and/or practices, and must be such
that each worker, if he so wishes, may receive health surveillance at regular
intervals. Health surveillance may be provided as part of a national health system.

Although, the ESENER survey does not specifically provide an account on the
prevalence of health surveillances, Figure 3-12 points to their existence as more
than 70 % of the managerial staff surveyed claimed that the health of the workers
is monitored through regular medical examinations. Furthermore, more than 60 %
claimed that the establishments routinely analyse the causes of sickness absence.
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High extent of
workers consultation

Figure 3-12 Regularity of medical examinations and sickness cause analyses (%), 2009
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Source: EU-OSHA: ESENER (2009) - MM154, MM152.

Finally, Figure 3-13 shows that most establishments have permanent committees
or working groups composed of members of the management and representatives
of the workers dealing with safety and health. Most worker representatives claim to
have a say in decisions on when and where risk assessments or workplace checks
are carried out.

Figure 3-13 Extent of workers' consultation (%), 2009
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Source: EU-OSHA: ESENER (2009) — ER102, ER209.
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Overall MQ3 answer

Guidance
documents and
support tools

Overall, compliance with the Framework Directive provisions among the
establishments in the MSs is high. Compliance among larger establishments is
higher than for SMEs. Most establishments regularly carry out risk assessments,
they follow up on them, and they have internal safety and health representatives
and services. Furthermore, workers are kept informed and consulted to a great
extent. In turn, there seems to be insufficient OSH training in many establishments.

3.4 MQ4: Accompanying actions

MQ4: What accompanying actions to OSH legislation have been undertaken by
different actors (the Commission, the national authorities, social partners, EU-
OSHA, Eurofound, etc.) to improve the level of protection of safety and health at

work, and to what extent are they actually used by companies and establishments
to pursue the objective of protecting safety and health of workers? Are there any
information needs that are not met?

When answering the fourth mapping question, we distinguish between
accompanying actions taken at MS level, based primarily on information presented
in the CSRs developed within this evaluation, and the National Implementation
Reports and accompanying actions taken at EU level, mainly based on information
obtained through desk research and interviews with EU level stakeholders.

3.4.1 Accompanying actions at Member State level

We have looked into various actions made at MS level to encourage the
implementation of, and compliance with, the Framework Directive.

Table 3-2 shows the tangible results of these initiatives by listing actions in the
form of guidance documents and support tools, including IT tools. It shows that
Spain (ES) has made many efforts to put support mechanisms in place. This is to
some degree true for the Czech Republic (CZ) and Slovenia (SlI). However,
approximately half of the MSs have only drawn up 10 or fewer guidance
documents and five or fewer support tools.
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Awareness-raising
campaigns, and
education and
training activities

Table 3-2 Guidance documents and support tools

Above 10

0-5 6-10
support tools

support tools support tools

EE, EL, FI, FR,

0-10 guidance doc. IE, LT, LV, MT, BG, DEP,LIT, NL, cz
RO, SE, SK, UK
11-20 guidance doc. ‘ BE, CY? SI

Above 20 guidance doc. AT, DK;}_I'_"U' Ly, ES

Source:  Country Summary Reports.

Note: W The Confederation of Swedish Enterprises has indicated that the low number is
due to the exclusion of a number of additional guidance documents and tools
provided by Prevent and the Swedish Work Environment Authority (SWEA).

@ The Cyprus Ministry of Labour, Welfare and Social Insurance claims that the
number of guidance documents will exceed 20 by the end of 2014.

Table 3-2 does not necessarily suggest that the available guidance documents and
support tools are sufficient. In fact, several stakeholders consulted during the
development of the CSRs stated that they are not always sufficient. There is an
additional need for guidance documents and targeted information for specific
sectors, as well as guidance for SMEs according to those interviewed. In this
context, Table 3-3 shows that most MSs report information gaps, some of which
are especially relevant for SMEs.

Table 3-3 Information gaps

Information gaps Information gaps

No information gaps - some specifically - none specifically
SME-related SME-related

BE, BG, FR, IT, LV, MT, PT, AT, CY, CZ, EE, EL, ES, FI,

DE, DK, HU, IE, SE, UK SI, SK LT, LU, NL, PL, RO

Source: Country Summary Reports.

Other stakeholders feel that information is available — but it is uncoordinated and
unsystematic. In the CSR for the Netherlands (NL), it is stated that the best option
would be a solution-oriented website with a search engine prompted by keywords.
It should be easy to use, should provide a clear answer and information to the
specific question and must provide a solution — preferably based on a scan of the
applicable OSH catalogues. At present, information provided by available tools and
the internet is dispersed, and it is not always to the point and not always with a
ready-made solution.

Other examples of lacking additional information and guidance include issues
relating to an ageing workforce and psychosocial issues. For example, this is the
case in the CSR for Cyprus (CY) and Denmark (DK).

A number of MSs have also made use of active supporting actions, such as
awareness-raising campaigns, and the education and training of employers and
workers within the establishments. Table 3-4 shows that most MS have not made
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Financial incentives

EU guidance

EU reports

OiRA

much use of this type of action. Only the Czech Republic (CZ) and Latvia (LV)
have launched more than five activities under each action.

Table 3-4 Awareness-raising campaigns, and education and training activities

0-5 education and Above 5 education and
training activities training activities

AT, BE, BG, CY, DK, EL, FI,
0-5 campaigns FR, HU, IE, IT, LT, MT, NL, PL,
PT, RO, SE®, SK, UK

Above 5 campaigns DE, EE, ES, LV, SI CZ, LV

Source:  Country Summary Reports.

Note: @ The Confederation of Swedish Enterprise has indicated that the low number is
due to the exemption of a number of additional campaigns and activities carried
out by Prevent and the Swedish Work Environment Authority (SWEA).

A number of MSs also use financial incentives to encourage establishments to
comply with safety and health provisions. For example, Germany (DE) provides
various insurance premium variations and tax incentives for enterprises, although
they are difficult to attribute to a specific Directive. Another example is Luxembourg
(LU) where financial incentives consist of partial reimbursements of costs related to
safety and health investments and to the acquisition of material (DVD, posters,
etc.) related to promoting safety and health at work.

3.4.2 Accompanying actions at EU level

The EU has initiated a number of accompanying actions to support the
implementation of the Framework Directive and the OSH acquis as a whole.

As already mentioned above, the European Commission (1996) issued a
“Guidance on risk assessment at work (Directive 89/391/EEC)”. This guidance
document was originally addressed to MSs and was to be adapted to suit national
employers, workers, safety experts, etc. The document is in itself regarded as a
guideline for employers to fulfil their duties, as laid down in the Framework
Directive.

Other EU reports also contain some guidelines, for example, the European
Commission (2008) analysis of "causes and circumstances of accidents at work in
the EU". This report presents not only a statistical analysis of accidents at work and
a review of their causes and circumstances, but also it suggests implementation of
possible measures in order to prevent such accidents.

The Online Interactive Risk Assessment (OiRA®) IT tool developed by EU-OSHA is
mentioned by various MSs in their National Implementation Reports and pointed
out during several MS interviews. It is a web-based platform specifically targeted at
microenterprises and small organisations to support them in the implementation of
a systematic risk assessment process. Cyprus has, for example, completed the

* http://mww.oiraproject.eu/
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Healthy Workplaces
Campaign

EU Funds

Overall MQ4 answer

All MSs enforce
Framework Directive

implementation of this tool for hairdressers/barbers and office workers, and it is
currently being expanded to cover butcheries, catering and primary and secondary
education sectors. Furthermore, the Department of Labour Inspection is actively
promoting the OIRA during inspections, providing information on the operation of
the tool to companies.

Several MS stakeholders also quote the biannual Healthy Workplaces Campaigns®
organised by EU-OSHA that aim at raising awareness on occupational safety and
health related issues. Many MSs have actively supported these campaigns by
using the opportunity to generate national level events to promote safety and
health focusing on specific themes.

Finally, EU Funds, such as the European Social Fund (ESF®) and the Employment
and Social Innovation programme (EaSI’), are available to support actions related
to the implementation of safety and health provisions. The European Union (2010)
e.g. describes how the ESF can support the three OSH topics: training and
education, health promotion and prevention of sick leave and establishment of
safety and health provisions at work.

Numerous accompanying actions have been taken both at MS level and at EU
level to encourage the achievement of the safety and health targets of the
Framework Directive. These include guidance documents, support tools,
awareness-raising campaigns, education and training activities, and financial
incentives.

3.5 MQ5: Enforcement

MQ5: What are the enforcement (including sanctions) and other related activities of

the competent authorities at national level and how are the priorities set among the
subjects covered by the Directives?

All Country Summary Reports developed during this evaluation point to the
existence of general enforcement authorities responsible for occupational safety
and health matters. Furthermore, all MS have specific strategic/procedural focus
on the Framework Directive, and impose specific criminal or administrative
sanctions.

The MSs have several enforcement authorities that are charged with the
responsibility of overseeing the implementation of occupational safety and health
issues, e.g. a Ministry of Social Affairs and Employment or a Department for
Occupational Safety and Health. These institutions are responsible for
implementing a broad scope of safety and health issues across Directives, and
because national policies often use the Framework Directive as their point of

® hitps://osha.europa.eu/en/campaigns/index_html

® hitp://ec.europa.eu/esf/home.jsp

" http://ec.europa.eu/social/main.jsp?catld=1081
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Large variation in
number of labour
inspections

departure, it is considered that all MSs have covered the Framework Directive
provisions.

As shown in Table 3-5, there is much variation between MSs regarding the number
of labour inspections carried out. These inspections relate not only to the
Framework Directive, but also to other Directives relevant for a given inspection i.e.
at a given workplace. Data show that Greece had the highest number of
inspections carried out, while Malta was the MS with the fewest inspections in the
reported years. The total number of inspections in the EU fell slightly between 2007
and 2012, with great variation across the MSs.

The number of labour inspections does not automatically mean compliance. The
2004 implementation report (European Commission, 2004) suggests that, at that
time, there were insufficient resources among labour inspectorates and insufficient
uniformity in inspections carried out in MSs. Furthermore, the implementation
report concludes that the introduction of the Framework Directive did not lead to
increased inspection efforts.

Finally, Cardiff University et.al. (2011) assessed the impact of emerging trends and
risks on labour inspection methodologies. They concluded, for example, that
labour inspectors should be further supported through:

> training;

> international collaborations on aspects of inspecting new and emergent risks;

) increased investments in IT support for intelligence gathering, dissemination
and more systematic planning and coordination;

> improving relations between inspection and preventive services and other
OSH experts;

> working with partner institutions and other authorities in relation to
undocumented/undeclared work;

) better data collection on risk by cooperation with other stakeholders like health
insurance bodies (e.g. data on significantly increased use of pharmaceuticals
against depression at workplaces and data on MSD).
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Table 3-5 Number of labour inspections (across Directives)

Member State Change 2007-12
AT 308 312 1%
BE 145 145 0 %
BG 383 334 -13 %
CcYy 29 21 -28 %
Ccz 341 332 -3 %
DE 3340 3007 -10 %
DK 636 471 -26 %
EE 41 38 -7 %
EL 27895 26832 -4 %
ES 1729 1871 8 %
FI 450 421 -6 %
FR 1541 2236 45 %
HU 121 102 -16 %
IE 77 93 21 %
IT 3810 3156 -17 %
LT 202 196 -3 %
LU N/A N/A
LV 134 112 -16 %
MT 9 14 56 %
NL 287 260 -9 %
PL 1416 1634 15 %
PT 283 391 38 %
RO 526 571 9 %
SE 359 250 -30 %
SI 36 33 -8 %
SK 260 298 15 %
UK 2610 2420 -7 %

Total 46968 45550 -3 %

Source: Country Summary Reports.

All MSs enforce the Framework Directive provisions through enforcement
authorities and criminal and administrative sanctions. There are, however,
indications that labour inspectorates lack resources, and that there is a need for
improved training and international collaboration and for increased investments in
IT support for intelligence gathering.

3.6 MQ6: Vulnerable groups

MQ6: What are the differences of approach across Member States and across
establishments with regard to potentially vulnerable groups of workers depending
on gender, age, disability, employment status, migration status, etc., and to what

extent are their specificities resulting in particular from their greater unfamiliarity,
lack of experience, absence of awareness of existing or potential dangers or their
immaturity, addressed by the arrangements under question?

The Framework Directive covers all workers, also vulnerable groups — including
those also covered by the specific Directives: Directive 92/85/EEC targeted at
pregnant/breastfeeding women, Directive 94/33/EC targeted at young workers, and
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... and by various
tools

Variation in number
of tools in MSs ...

Directive 91/383/EEC targeted at workers with a fixed duration employment
contract.

This means that tools such as legislation, strategies, guidelines, roadmaps and
plans to address OSH topics of special relevance to vulnerable groups,
implemented in the MSs are not necessarily a response to the Framework
Directive, but to other Directives and national action plans.

With this in mind, Table 3-6 shows that 980 tools have been developed across the
MSs. From among these, 102 tools address general work arrangements for
vulnerable groups while 99 focus on pregnant or breastfeeding women.

Table 3-6 Number of tools addressing vulnerable groups in the EU — by topic of tool
Topic of tool Number of tools ‘

Pregnancy, breastfeeding 99
Menstrual disorders: menopause 12
Reduced physical capabilities 87
Additional non-work activities 15
Part-time jobs - precarious contracts 60
Natural deterioration of physical and mental capacities 68
Longer recovery time 44
Longer exposure to occupational hazards 17
Increased risk of developing long-term illnesses 38
Risks faced by disabled workers 38
Superimposition of occupational risk factors 40
Less awareness of the risk amongst new workers 55
Lack of awareness of long-latency occupational diseases 27
Work arrangements 102
Language barriers 30
Fear of authorities 13
Lack of OSH training 73
Lack of familiarity with the working environment 75
Total 980

Source:  Country Summary Reports.

Table 3-7 shows that the use of tools that address vulnerable groups varies
between MSs. Although the four of the MSs with more than 50 tools are large
countries, there is no clear indication that the number of tools relates to country
size. Furthermore, we have not found any indications of variations between types
of enterprises. Naturally, it should of course be emphasised that quality and
accessibility to tools might be more important than quantity.
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... but scope for
further EU action

Overall MQ6 answer

Table 3-7 Number of tools addressing vulnerable groups — by Member State

0-25 tools 26-50 tools ‘ Above 50 tools

EE, EL, FI, IE, IT, LV, MT, | AT, BE, CY, CZ, DK, HU, LT, | DE, ES, FR, UK, BG
NL, RO, SI, SK LU, PL, PT, SE

Source:  Country Summary Reports.

Based on the information in the CSRs, it is however difficult to assess whether the
implementation of measures targeting vulnerable groups can attributed to the
Framework Directive and if these measures have effectively improved safety and
health at work.

The European Parliament (2011) concluded that attention to vulnerable groups is
particularly important in light of the major social and economic changes underway
in Europe: an ageing workforce, higher employment rates for women, a rise in the
number of migrant workers, and a greater use of temporary contracts. Furthermore,
it emphasises that recent European policy initiatives provide additional impetus
towards addressing vulnerable groups, e.g. the EU 2020 strategy that calls for an
increase in workforce participation during this decade, including older workers and
women.

However, the European Parliament (2011) states that there is scope for further EU
action to reduce occupational safety and health risks for vulnerable workers.
Possible actions are:

> inclusion of domestic workers in the scope of the Framework Directive and
other OSH Directives where relevant;

> promotion of age management in enterprises, e.g. the development of
guidelines for SMEs;

> emphasising the importance of an integrated approach to disability, focusing
on both prevention and reintegration;

> development of tools such as educational programmes targeting students;

> promotion of the translation of OSH documents into major languages used by
migrant workers;

> greater attention to long-term health surveillance of temporary workers and
means to encourage and track OSH training for temporary workers such as
‘passports’ containing information on the training carried out by the worker in
his/her previous position.

While the Framework Directive applies to vulnerable groups, three Directives
specifically target such groups. One cannot simply attribute all improvements to the
Framework Directive. Trends, such as an ageing workforce, an increase in female
employment, more migrant workers, and more short-term workers, suggest a need
to address vulnerable groups.
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Mainly use of lighter
regimes and
incentives

Difficult to reach
smaller companies

Overall MQ7 answer

3.7 MQ7: SMEs and microenterprises

MQ7: What measures have been undertaken by the Member States to support

SMEs and microenterprises (e.qg. lighter regimes, exemptions, incentives,
guidance, etc.)?

Table 3-8 shows that MSs to varying degrees have taken measures to support
SMEs and microenterprises in complying with national provisions stemming from
the Framework Directive. There is a tendency among MSs to adopt lighter regimes
and incentives as the preferred method to support SMEs and microenterprises,
while only Germany (DE) and Finland (FI) make use of Directive-specific guidance
to SMEs and microenterprises. Note that in this context SMEs and
microenterprises in many MSs make up the majority of enterprises, and so they are
in practice already targeted by the general guidance documents.

Table 3-8 Measures to support SMEs and microenterprises — use by Member State

Yes No

AT, BG, CY, CZ, EL, IE, LT, LU,
MT, NL, PL, PT, RO, SE, SI, SK,
BE, DK, EE, ES, FR, HU, IT, LV,
UK

Directive-specific

guidance DE, FI

AT, CY, DK, EE, EL, ES, IE, LT,
Exemptions BG, CZ, DE, FI, FR, NL, SE, SK | LU, MT, PL, PT, RO, SI, BE, HU,
IT, LV, UK

BE, CZ, DE, DK, ES, FI, HU, IT, | AT, BG, CY, EE, EL, IE, MT, PL,
LT, LU, LV, NL, PT, RO, SI SE, SK, FR, UK

Lighter regimes

BE, BG, CY, DE, EE, ES, FR, IT, | AT, CZ, DK, EL, FI, IE, LT, PT,

Incentives LU, MT, NL, PL, RO, SK SE, SI, HU, LV, UK

Source: Country Summary Reports.

Note: The Confederation of Swedish Enterprise has indicated that Prevent and the
Swedish Work Environment Authority (SWEA) do provide some specific SME
support.

However, as will be discussed in Chapter 5, many national authorities
acknowledge they face particular problems in reaching microenterprises and SMEs
about occupational safety and health issues; especially those that are not part of a
business federation. Such microenterprises and SMEs are often demotivated by
the administrative complexity and formal requirements of the safety and health
control authorities.

Overall, this contributes to a high degree of non-compliance among
microenterprises and SMEs. Exceptions to this rule are SMEs that are financially
well off and are aware of the requirements for safety and health in the workplace or
are working in high-risk areas. SMEs that are subcontractors to large
establishments with integrated quality systems and strictly monitored by
inspectorates also tend to observe the safety and health regulations.

There is a tendency to support SMEs and microenterprises in complying with
occupational safety and health provisions using lighter regimes and incentives.
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There is also a tendency for non-compliance among these establishments,
although to a lesser degree among the financially sound and those working in high-
risk areas/sectors.
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Relevance in all MSs

Coverage of work
force

The extent and
severity of the risks
involved

4 Assessment of relevance

4.1 EQRL: Current relevance

EQRZ1: To what extent do the Directives adequately address current occupational

risk factors and protect the safety and health of workers?

In this section, we look at the relevance of the Directive for the coverage of
workforce and MSs, and the severity and extent of risks. The conclusions from the
five parameters used to assess relevance are summarised in Table 4-1.

Table 4-1 Summary of the five relevance parameters

Coverage of workforce and Member States | Accidents and health problems

Number of
Member States Proportion of EU
where the workforce to whom the

Non-fatal
Fatal accidents at accidents at Work-related
work (per 100,000 | work (per health
employed) 100,000 problems
employed)

Directive is Directive is potentially
potentially relevant
relevant

27 100 % 191 1481 12.8 %

The Directive acts as the framework for OSH legislation in all MSs and so has EU-
wide relevance.

The Framework Directive provides the basis for OSH for the entire labour market,
and it thus covers the entire labour force — with the few exceptions discussed
above.

Fatal accidents at work

According to the ESAW database, 3,878 fatal accidents were recorded in 2012
across the EU-27, representing a stated incidence rate of 1.91 per 100,000
employed.
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LFS data on health

Examining the data by enterprise size, the same database records 169 fatal
accidents in enterprises employing zero workers (presumably the self-employed).
However, judging from the number of individual MSs for which a zero or no entry is
shown, this element of the database is far from complete, and should therefore not
be regarded as a genuine reflection of the situation across the EU-27. Again,
incidence rate statistics are not provided, causing further difficulties in interpreting
this statistic.

Non-fatal accidents at work

According to the ESAW database, 3,156,456 non-fatal accidents were recorded in
2012 across the EU-27, representing an incidence rate of about 1,553 per 100,000
employed. Again, not all MSs choose to include injuries during travel.

Examining the data by enterprise size, the same database records 509,871 non-
fatal accidents in enterprises employing 1-9 workers. Again, incidence rate
statistics are not available from this source. A further category in the same
database is size zero, presumably relating to those who are self-employed and
therefore have no workers. The database only records 49,678 non-fatal accidents
involving four or more days' absence from work. However, the number of individual
MSs for which a zero or no entry is shown suggests a need to be cautious in
regarding this as a genuine reflection of the situation across the EU-27. In addition,
no incidence rate statistics are provided.

Other sources such as the 2007 and 2013 LFS ad-hoc module include statistics on
employed people who reported ‘an accident’ at work in the past 12 months
(although technically it is one or more). Across all sectors, 3.0 % of respondents
reported that they had experienced an accident at work. With around 210,000,000
employed persons on average for that same year (Employment (main
characteristics and rates) - annual averages [Ifsi_emp_a]).® This suggests a figure
approximately twice that reported by ESAW (6,566,397 accidents). However, this
figure also includes less serious accidents requiring between zero day and three
days of absence, which are not reported in ESAW. Nevertheless, such accidents
may turn into more serious conditions. The smallest worker number unit included in
the database for which accident data are presented is ten or fewer, so it offers no
insight into the situation of the self-employed.

Work-related health problems

Turning to ill-health, the 2007 LFS included documentation of people who reported
one or more work-related health problems in the past 12 months. 12.8 % of
respondents across all sectors replied affirmatively to this question. It should be
noted that the work-relatedness is attributed by the respondent and that the
parameter ‘related to work’ should not be confused with ‘caused by work’. This is
particularly important in those MSs where determination of work-relatedness (or
otherwise) has a potentially significant influence on the cost and extent of
treatment available, which tends to encourage such attribution. Nevertheless, data
suggest a high level of ongoing work-related ill-health. As an indicator of the

8 Eurostat.
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EWCS data on
health and safety

severity and impact of ill-health, 42.7 % of those having reported a work-related
health problem indicated that they had required time off work and 18.4 % that this
absence had exceeded one month. In addition, 27.5 % reported that their health
problems had imposed considerable limitations on their ability to carry out normal
day-to-day activities — at work or home. As with accidents, the smallest worker
number unit this database represents is ten or fewer.

A second source is the EWCS survey data from 2010. This showed that 24.2 % of
respondents from the EU-27 considered their health or safety to be at risk because
of their work, whilst 32.3 % considered that their work affected their health
(presumably negatively, although the question is ambiguous and could suggest a
positive effect).

Additional breakdowns of data within these questions allow for an analysis of
responses in respect of the number of people in their workplace (not necessarily
equivalent to company size for companies with multiple worksites); workers in the
public and private sector; and workers of different ages and gender.

The first of these aspects shows in Figure 4-1 the percentage of people who
consider that their health and safety is at risk, analysed by the number of
employees where they work (size of business).

Figure 4-1: Percentage of workers who consider their health and safety is at risk,
according to the number of people working in the workplace (EWCS, 2010)
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Number of workers in the workplace

Source: EWCS 2010, g66, N=87567.
Note: Question asked: Do you think your health or safety is at risk because of your
work? Percentages of respondents who answered yes are shown.

The figure shows a pattern with a dip from those who are self-employed or where
there are 2-4 employees down to a minimum where there are 5-9 employees (all
generally classified as microenterprises) before an increase in organisations with
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more employees. This finding does not support suggestions that those working in
microenterprises or SMEs are more at risk.

Figure 4-2 shows the equivalent analysis of those who consider that their work
affects their health. Note that, in this and subsequent presentations relating to the
same question, the 2010 data shows the total number of responses and therefore
includes those who in response to the clarification question indicated that this was
a mainly positive effect. This aspect is included to provide comparability with
previous surveys where this supplementary question was not asked. One analysis
of this supplementary suggested that as many as 25 % of respondents could report
a positive effect.

Figure 4-2: Percentage of workers who consider their work affects their health,
according to the number of people working in the workplace (EWCS, 2010)

45%
40%
35%
30%
25%
20%
15%
10%
5%
0%
N
6\@0‘\%6 > P @»9 c,qu \9&@ (ﬁ,ﬁ' @% é@é@ /\0.@
5 S

Number of workers in the workplace

Source: EWCS 2010, q67, N=88553.
Note: Question asked: Does your work effect your health? Percentages of respondents
who answered yes are shown.

The findings show a very similar picture to that of Figure 4-1, again countering the
view that those employed in microenterprises and SME businesses are more at
risk.

Turning to Figure 4-3, this shows those who consider their health and safety to be
at risk, according to whether they work in the public or private sector.
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Figure 4-3: Percentage of workers in the public and private sector who consider their
health and safety is at risk (EWCS, 2010)

M Private sector M Public sector m Total
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0%
Source: EWCS 2010, q66, N= 78327, by public/private sector
Note: Question asked: Do you think your health or safety is at risk because of your
work? Percentages of respondents who answered yes are shown. Based on EU-
25 answers have been adjusted to fit relative size of workforce in each member
state.

This shows a slight excess of public over private cases, although the difference is
very small and unlikely to be considered meaningful.

A very similar picture is shown in Figure 4-4, which depicts the equivalent analysis
for the question regarding whether or not respondents considered work to affect
their health. In this case, there is a slightly greater level of positive responses in
the public over the private sector.
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Figure 4-4: Percentage of workers in the public and private sector who consider their
work affects their health (EWCS, 2010)

M Private sector M Public sector m Total
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Source: EWCS 2010, q67, N= 79014, by public/private sector
Note: Question asked: Does your work affect your health? Percentages of respondents
who answered yes are shown. Based on EU-25 answers have been weighed to fit
relative size of workforce in each member state.

Figure 4-5 shows workers who consider their health and safety to be at risk,
analysed according to their age. It shows that people under 18 years (the age
group covered by the Young People Directive) are substantially less likely to
consider their health and safety to be at risk than those in older age groups,
including their immediate age peers (18-29). There is of course no way of telling
from these data whether this reflects a difference in awareness (it is often
suggested that younger workers do not have a sufficient appreciation of the risks
they face) or that they are genuinely less at risk. Figure 4-6, which shows those
who consider their work to affect their health, presents a very similar picture.
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Figure 4-5: Percentage of workers who consider their health and safety is at risk,
according to their age (EWCS, 2010)
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Source: EWCS, 2010, 966, N=91019, by age group

Note: Question asked: Do you think your safety is at risk because of you work?
Percentages of respondents who answered yes are shown.

Figure 4-6: Percentage of workers who consider their work affects their health,
according to their age (EWCS, 2010)
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Source: EWCS, 2000/2001, 2005, 2010, q67, N= 92104, by age group
Note: Question asked: does your work affect your health? Percentages of respondents
who answered yes are shown.

Finally, Figures 4-7 and 4-8 show the analysis of the same two questions
according to the gender of the respondents. They demonstrate that male workers
are more likely to consider their health and safety to be at risk (Figure 4-7) or that
their health is affected by their work (Figure 4-8).
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Figure 4-7: Percentage of workers who consider their health and safety is at risk,
according to their gender (EWCS, 2010)
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Source: EWCS, 2010, 66, N= 91017, by gender
Note: Question asked: Do you think your safety is at risk because of you work?
Percentages of respondents who answered yes are shown.

Figure 4-8: Percentage of workers who consider their work affects their health,
according to their gender (EWCS, 2010)
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Source: EWCS, 2000/2001, 2005, 2010, q67, N= 92108, by gender
Note: Question asked: does your work affect your health? Percentages of respondents
who answered yes are shown.
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Self-employed
workers

Overall EQR1 answer

Nearly 4,000 work-related fatal accidents across the EU in 2012 demonstrate the
ongoing relevance of, and need for, the provisions for occupational safety and
health of the Framework Directive (and the individual directives).

In addition to the accidental injuries, the toll of work-related ill health puts an
additional burden on the individual workers affected as well as on their employers
and on society. The fact that approximately one in every eight workers, in one year
alone, experiences work-related ill health and approximately a fifth of these losing
more than a month of work are further evidence of its ongoing relevance.

Broader impacts can be identified by statistics. More than one quarter of workers
with a work-related health problem report that their problems limited day-to-day
activities considerably. Although the nature of these limitations has not been
explored, the fact that they are regarded as ‘considerable’ implies a degree of
disability, which affect both the worker and potentially other family members.

One area of uncertainty associated with occupational health and safety concerns
self-employed workers. As they are neither workers (any person employed by an
employer) nor employers, the provisions of the Framework Directive do not per se
cover them. For this reason, they largely fall outside the scope of the EU OSH
legislation. Although this exclusion is not necessarily reflected in the national
legislations of the MSs, self-employment is nevertheless seen as an OSH
challenge.

The difficulties in identifying appropriate data to establish the scale of the problem
are reflected by a comment in an EU-OSHA report on accidents and illnesses
among the self-employed; “the available statistics present significant
shortcomings”.

The report is based on ESAW data which show no great differences in the
incidence rates of fatal accidents among workers compared with the self-employed
when all sectors are viewed together. However, this overall figure apparently
masks sector differences. For example, in the agriculture, hunting and forestry
sectors the fatal accident rate of self-employed and family workers is notably and
consistently higher than that of workers in the same sectors. The fact that fatal
accidents are no less common among the self-employed than among other
workers questions their exclusion from the protection provided by OSH legislation.

Statistics on fatal and non-fatal accidents as well as work-related health problems
clearly demonstrate the relevance of the Framework Directive in helping to improve
workplace safety and health. Hence, work-related injuries have caused, and are
still causing, burdens on the individual workers, on their employers and on society.
Based on the limited data on fatal accidents, it also seems that the Directive is of
relevance to the self-employed.
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Relevance remains
while risks change ...

... also in the opinion
of national
stakeholders ...

4.2 EQRZ2: Future relevance

EQR2: Based on known trends (e.g. new and emerging risks and changes in the
labour force and sectoral composition), how might the relevance of the Directives

evolve in the future, and stay adapted to the workplaces of the future in light of the
horizon of 2020? Does the need for EU level action persist?

Given the nature of the Framework Directive, it will remain relevant in the future
regardless of developments in safety and health at work. The hazards and risks
are likely to change, with old risks declining and new risks emerging. These
changes will derive from a variety of sources, including the decline of traditional
industries and the improved control of recognised hazards, balanced by the
introduction of new industries, technologies and processes.

Even as existing hazards and risks (hopefully) become increasingly well managed
and the incidence of injuries and work-related ill health falls, it will still be necessary
to ensure that remaining hazards continue to be managed to minimise risk.

A further challenge will be the changes in the demographic characteristics of the
EU population, with a progressively ageing workforce creating new susceptibilities.

There is therefore little doubt that the need to manage hazards and risks in the
workplace will persist and the Framework Directive, providing (as the title indicates)
an overarching framework for managing that, will continue to be of relevance, both
at the MS level and in the wider EU.

National level stakeholders drawn from governments, employers, workers and
experts were in almost universal agreement that the Framework Directive has been
(and is likely to remain) relevant. Opinions varied somewhat as to whether it would
become more relevant, with some MSs ‘hedging their bets’ by suggesting that it
would remain the same — or increase! In some instances, this uncertainty stemmed
from continuing concerns about the economic situation with the view that in times
of economic hardship the Directive could become more relevant as employers
might succumb to the temptation to reduce health and safety standards. However,
this appears to be more a question of a possible need for enhanced enforcement
within the MS than any change affecting the Framework Directive itself.

Interviewees were asked to provide numerical ratings to two questions:

1) “To what extent do you consider the national legislation transposing the
Directive you are commenting on to be relevant in helping to safeguard the
health and safety of workers in your Member States (rate on a scale of 1-
5)?”

2) “To what extent do you consider that the contents of the national legislation
transposing the Directive you are commenting on reflect current working
methods and available technologies and the risks associated with these in
your Member State (rate on a scale of 1-5)?”
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On the first question about safeguarding health and safety, not all MS were able to
provide such an estimate, as it was considered that the extent of coverage of the
Framework Directive meant that replies relating to certain risks might not apply to
others. As an added complication, some respondents gave a lower score because
the Framework Directive ‘did not adequately cover changes that were more
appropriate to apply to other Directives. For example, several MSs commented on
the inadequacies of the current Display Screen Equipment Directive (i.e. in the
given Directive report) — an issue that is more properly addressed when exploring
the relevance of that Directive. As this introduced a degree of unreliability into the
scoring, it was deemed inappropriate to present a numerical average as this
suggested a possibly spurious degree of reliability/accuracy. Nevertheless, it was
noted that the majority of respondents rated it between three and five, with the
median reply around four.

There were some indications in some MSs of a dichotomy between different
stakeholder groups, with workers’ groups possibly offering lower ratings. However,
this was not a consistent pattern and, in some MSs, all stakeholder groups
appeared to agree. By examining written explanatory comments, it was found that
such dichotomies often arose out of concerns about enforcement in their MS,
rather than due to aspects of the Framework Directive itself.

In response to the question about the national legislation, while most MSs found
the national legislation to be reasonably effective, there was a dissenting minority
who considered it less so (once again the issue of enforcement arose here in a few
MSs). This resulted in a slight tendency for MSs to give this question a marginally
lower rating, although the range of ratings remained very similar. Where sufficient
scores had been collected to provide an average for a MS, the difference was
frequently only around 0.2-0.3 so that the median score remained close to four.

As noted above, a number of MSs attributed deficiencies in risk coverage to the
Framework Directive when the hazard would more properly be addressed
elsewhere. In addition to the example of changing technologies and the Display
Screen Directive, other issues raised were that of nanomaterials or nanoparticles.
Both of these issues are addressed in the reports on their relevant specific
directives (DSE and CAD).

However, one clear issue that emerged, probably with the strongest emphasis, was
that of psychosocial risks with a very widely held view that — although the
Framework Directive in principle covers all safety and health risks at the workplace
— there is a need to underline the coverage of emerging risks. On the other hand,
some MSs did not refer to it as an issue, rather as an active dissent. Some MSs
included violence and harassment within the scope of such work — but this was not
a widely expressed opinion — or even a large minority.

The possibility of amending the Framework Directive to explicitly encompass
psychosocial risks (rather than implicitly as at present) was discussed at the
validation seminar and was not widely approved or accepted.

Despite near unanimity over the need to address psychosocial risks in some way,
there appears to be no clear consensus over how best to address them, with some



64

COWI

Evaluation of the Practical Implementation of the EU Occupational Safety and Health (OSH) Directives in EU Member States

stakeholders favouring a specific Directive and others considering joint agreements
and guidance to provide the best solution. Different levels of preference seemed to
reflect different levels of existing national provision to some extent, with those MSs
with well-established risk assessment procedures and guidance being possibly
less likely to favour a higher (Directive) level of community action over those with
little or no such provision. Another factor would appear to be national preferences
over managing occupational health and safety risks with some MSs generally
avoiding the use of guidance and appearing to prefer a more prescriptive
approach. However, it should be noted that this is based on expert knowledge of
such provisions in the different MSs and an observation of a possible relationship
that could be coincidental.

Based on expert knowledge, it would seem that a common basis for a risk
assessment, including risk assessment tools for those MSs currently without them,
could be beneficial. However, it is apparent that national perspectives on
psychosocial risks, and how they should be addressed, have some inconsistencies
which might make such a project challenging. The recently publicised e-guide on
psychosocial risks at work, published by EU-OSHA, may go some way towards
drawing MSs towards consensus.

A wide variety of other issues was raised, some by just one MS and others by a
small minority. Only those referred to by more than one MSs are referred to here.
Again, it appeared that some ‘new’ concerns were not genuinely new and perhaps
reflected concerns about their effective management nationally.

One such issue was the risks associated with green technologies and alternative
energy sources. However, no details were provided of what new hazards were
generated by such industries that were not already covered. Whilst they might well
alter the degree and pattern of exposure to risk, it was not clear what, if any,
genuinely new hazards were likely to be created. However, given the level of
interest in this particular issue there might be some value in at least exploring the
possibility of preparing interpretative guidance on occupational hazards and risk
generated by new and green technologies and how best to manage them.

A second area of concern was that of the ageing workforce and the implications of
people continuing to work (and be exposed to risks) to a greater age. As with green
technologies, it is not clear the extent to which this generates a need for a more
careful consideration of such workers as a ‘vulnerable group’ within the existing
legislative framework (perhaps an approach which could be addressed through
guidance) — and where it might actually result in a genuinely increased risk. One
such area might be the cumulative exposure to certain chemicals where exposure
might occur over a longer period than previously considered (and covered by
existing research). More scientific study (possibly including a re-appraisal of
existing research material) would seem to be required before any answer can be
provided at a generic level. However, this issue is considered further in relation to
specific risks of relevance (such as those addressing musculoskeletal hazards and
chemical exposures) in the relevant hazard-specific reports.

A small minority mentioned concerns about night/shift work. Shift work has been
identified as carcinogenic and so it can be stated to present identifiable
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...and EU
stakeholders

... and confirmed by
NIR information

occupational health risks (there might be other risks including possible
psychosocial disruption). What is less clear is how best to address such risks as,
particularly in essential services such as health care, banning such work is clearly
not an option. Once again, some form of systematic appraisal of the risks and ways
of managing those risks would appear to offer an appropriate way forward. It is
known, for example, that different shift-rotation systems are more readily adapted
to (and with apparently less disruption); although it is not known whether any
evidence exists to enable this to be related to risks such as cancer.

Among another small group, concerns were expressed regarding SMEs. This area
has been given much thought in recent years with regard to the possible relaxation
(simplification) of requirements, alterations to the scope of some directives to better
accommodate them, etc. As only a small group of interviewees highlighted this
fact, it is possible that the majority feel that this issue has already been adequately
addressed. Again, this was not a view specifically canvassed during the interviews
and remains purely speculative.

Finally, a similar small minority referred to concerns regarding teleworkers (to
which could be added homeworkers). Once again, it is not clear whether or not
they require new legislation, the adaptation of existing legislation or some other
approach. In many instances, teleworkers would not be covered by legal provisions
(e.g. workplaces). Thus, some form of systematic evidence-based review of the
needs would seem to be called for.

The EU interviews frequently addressed just a selected number of specific
directives, although a number covered the Framework Directive. During the
interviews, a number of changes/trends to working methods and risks were
highlighted, which may influence the relevance and effectiveness of the Framework
Directive. Two main changes to working methods are for one thing the loosening of
worker-employer relationships through constellations such as a worker having
multiple part-time jobs, temporary work or being independent, (which will likely
weaken the OSH legislation in its current form). Secondly, the movement towards
work activities taking place outside the physical location of the workplace, where
the responsibility of the employer can be discussed/does not extend to.

In broad terms, although numeric scores were seldom given, the Framework
Directive was seen to remain relevant today and likely to continue to remain so,
although some variances were noted in the national interviews.

As mentioned, some possible ‘new risks’ were referred to in relation to this
Directive which are better addressed in other directives (e.g. the CAD and
nanomaterials). As with the national interviews, psychosocial risks were raised in a
number of interviews although opinions varied widely over how best to address
them. Some stakeholders considered that the contribution of non-work factors
rendered a directive inappropriate, while others advocated such an approach.

No new areas for risk management were raised by the national stakeholders.

The template for the NIRs included two questions; the responses to which could
potentially affect the ongoing and future relevance of the Framework Directive:
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> In the light of practical experience, is the scope of the Framework Directive
still appropriate, e.g. non-application to certain groups?

> Has the MS taken additional measures not included in the Directive? If yes,
please describe them and give reasons why these additional measures were
taken.

Not all MSs responded to these questions. Of those who specifically commented,
twelve (of 23) responded that the scope remained applicable and appropriate.
From this, it might be considered that a sizeable minority regarded the Directive as
continuing to be relevant.

Some NIRs advocate the widening of the scope of the Framework Directive, which
can be interpreted as enhancing its relevance. This included three references to
exclusions of the military and emergency services (Article 2(2)) although it should
be noted that this is not a blanket exclusion and only relates to where it might
create a possible conflict. It should however be noted that two MSs specifically
stated that they considered this exclusion appropriate. Other references include:

> Extending the coverage to domestic workers (six MSs) although some other
NIRs point out that they have already done so, and different sectors from one
MS offered conflicting views

> Extending the coverage to the self-employed (four MSs).

As the Directives establish minimum requirements, it is of course open to any MS
to extend the scope of any provision — as appears to be the case here — and there
does not seem to be widespread support for such alterations. Indeed it is
interesting to note that, even among those MSs who have extended the scope of
their national legislation beyond that of the Framework Directive, these MSs
expressed the view that the scope of the Framework Directive remained
appropriate (i.e. relevant).

None of the MSs who commented on this question suggested that the scope was
such that it (and the Directive) was no longer relevant. It would therefore seem
that, although a small minority of MSs advocates extending the scope of the
Directive, all continue to support it.

The majority of respondents to the question of additional measures (9/25) indicated
that they had not made any major changes. Two MSs indicated that they had made
a number of changes — but did not specify their nature. Several others referred to
extensions of the scope of their legislation (rather than additional provisions) with
references to the self-employed and domestic workers.

A small subgroup (five) indicated some form of action regarding those providing
specialist support either with a more detailed specification for those people, or
measures such as specific training.

Another subgroup (four) had some form of provision relating to
psychological/psychosocial issues. These ranged from simply making explicit the
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coverage of the legislation to encompass psychosocial risks to passing specific
additional laws (such as that in France on bullying and harassment).

This qualitative information, together with the evidence of ongoing accidents and ill-
health presented above, strongly suggests that the Framework Directive will
remain relevant for the future period up to 2020. There are no majority views for
any change, with the strongest support (6 MSs) for the inclusion of domestic
workers. However, six out of 27 does not suggest substantial support for this
measure.

The ILO Convention C189° provides that Members shall take measures to ensure
that domestic workers enjoy effective protection against all forms of abuse,
harassment and violence (Article 5) and shall take measures to ensure that
domestic workers, like workers in general, enjoy fair terms of employment as well
as decent working conditions (Article 6). A case could be made that a safe and
healthy workplace is part of those ‘decent working conditions’. Currently only two
MSs (Germany and ltaly) have ratified this convention, with Ireland due to join
them in June 2015. While this is their national choice, it does not suggest
widespread support for this measure within the EU-27.

As noted above, the NIRs from four MSs contained specific reference to extending
OSH coverage to the self-employed. Some stakeholders, especially at EU level,
also referred to concerns that changes in work and working practices, including
‘independent’ workers (i.e. self-employed persons) would be likely to weaken the
influence and impact of OSH legislation. It is also noted that a number of MSs
already encompass the self-employed, at least to some extent, within their national
legislation. Given expectations that the proportion of those in self-employment
amongst the EU workforce is likely to increase, and given (limited) suggestions
from statistical data that such workers are no less at risk than their counterparts in
employment, there would seem to be a rationale for opening a debate on extending
some degree of OSH protection to these workers.

The scope of the Framework Directive excludes from its applicability:

“certain specific public service activities, such as the armed forces or the police, or
to certain specific activities in the civil protection services”

where characteristics inevitably conflict with it. It is important to note from this
wording that such services are not excluded in their entirety, but only where there
is an apparent conflict.

This exclusion was explored in a question asked in the NIR template:

“In the light of practical experience, is the scope of the Framework Directive still
appropriate e.g. non-application to certain groups?”

9

http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100 INSTRUMENT ID:25514
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Overall EQR2 answer

On the specific issue of excluding groups such as police and military, most
stakeholders either made no explicit reference or stated positive agreement. Only
one (PT) actively indicated that they considered this unreasonable. However, from
the terms of their reply it seemed that they might have been applying this exclusion
more widely than the clause indicates (i.e. only where there is an apparent
conflict). Many MSs positively acknowledged the logic of the exclusion under the
circumstances apparently intended. Several of those who actively endorsed its
retention noted the qualification, pointing out that general OSH protection was
applied to these groups through national legislation in any case.

However, some MSs took the opportunity provided by the question to raise issues
relating to other groups — mainly the group of domestic workers. Comments
reflected a range of opinion including views that the exclusion was correct, and that
it was impracticable to include such workers (as inspections could not be carried
out) or others who considered it to be an inappropriate exclusion (and an exclusion
which some MSs didn’'t adopt anyway). Apart from this, there were (fewer)
references to the self-employed, two referred to home workers (one for, one
against), and there was one reference to migrant workers.

The Directive will remain relevant in the future regardless of the developments in
safety and health at work in the EU. Old risks will decline and new risks will
emerge, with increasing attention to e.g. hanomaterials and psychosocial risks as
well as to an ageing workforce, increased use of green technologies and
alternative energy sources, and the self-employed.

There is no great support for what might be seen as increasing the relevance of the
Directive by widening the scope — for example by removing the specific exclusion
on the military or the police where there is a possible conflict.
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5 Assessment of effectiveness

The assessment of the effectiveness of the Framework Directive takes it point of
departure in the impact storyline presented in Chapter 2 of this report. Based on
the data gathered from statistics, studies and interviews, we examine whether the
initial hypotheses regarding the impacts that the Framework Directive may have
caused can be confirmed. This is done by looking into the values of the impact
indicators that were developed as part of the elaboration of the intervention logic
for the Framework Directive.

We present the assessment by answering the seven evaluation questions on
effectiveness. It is important to emphasise that while the first four questions and
the last are answered at Directive level, the responses to questions five and six,
regarding broader impacts, are in practice based on an analysis of the OSH acquis
as a whole. However, since the Framework Directive serves as a basis for the 23
specific Directives, it may also be considered to serve as the basis for such
broader impacts.

5.1 EQEZ1: Effect on occupational safety and
health

EQEL: To what extent has the Directive influenced workers' safety and health, the

activities of workers' representatives, and the behaviour of establishments?

This first evaluation question on effectiveness is arguably the most important
guestion to answer in the evaluation of the Framework Directive. In line with the
intervention logic shown in Chapter 2, we present the assessed impacts firstly by
looking into workplace impacts — i.e. the direct changes/improvements that occur at
the workplace as a result of implementing the KRs; and secondly by looking into
the actual improvement in the safety and health situation arising from the
workplace impacts.
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5.1.1 Workplace impacts

In order for the Framework Directive to have an impact on the workplace — such as
better health surveillance, organisational changes, higher awareness among
workers about potential safety and health issues etc. — it is necessary that MSs
implement and comply with its provisions.

This issue was assessed in Chapter 3, and the overall conclusion is that the
Framework Directive has been implemented in all MSs and that its provisions have
largely been complied with.

Regarding implementation, it should be remembered that a number of infringement
proceedings regarding national transposition of the Directive have occurred, and
there are still some inconsistencies in national law, although none is considered
major, as they do not affect implementation of the Directive.

As noted earlier, compliance is also in general higher for larger establishments
than for SMEs. In the discussion of compliance in Chapter 3, we addressed many
of the indicators in Table 2-2, which were categorised as workplace impact
indicators, as their values reflected compliance more directly than actual changes
in the workplace.

The compliance findings in Chapter 3 are supported by findings of the Flash
Eurobarometer 398 on working conditions (European Commission, 2014). 62 % of
the respondents to this survey claim to have been consulted on safety and health
issues at work by their employer or a safety and health representative.
Furthermore, 77 % of workers confirm that safety and health information and/or
training is available in their workplace, while 59 % confirm that there are measures
to prevent health problems or accidents at work. Finally, the general tendency is
that the larger the establishment the respondent works for, the more likely they are
to claim that each of these measures is in place.

The overall impression that the MSs have implemented and complied with the
Framework Directive is confirmed by the stakeholders interviewed in the different
MSs. Figure 5-1 shows that the Framework Directive, particularly for the larger
enterprises, has had high behavioural impacts at workplace level. The interviewed
stakeholders agree on this.

Several reasons are given for the impact on the large enterprises. Firstly, as also
concluded in Chapter 3, large enterprises have designated OSH
experts/departments enabling them easy compliance with international OSH
standards. They have well-established safety and health cultures, partly developed
through access to internal programmes and procedures and sufficient financial
resources. Large enterprises are also often more aware about their company
image and are concerned about bad safety and health stories in the media. From a
sectoral perspective, it is therefore not surprising that compliance with the OSH
legislation is relatively high in sectors with predominately large enterprises, such as
oil and gas, energy, mining, commerce and the banking sector, although the state
of the sectoral financial conditions also is an important determinant.
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Figure 5-1 Workplace impacts — assessed by stakeholders across Member States
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Source: Member State interviews.

Note: Scores from 1 to 5 represent very low to very high impact — assessed by the
stakeholders by responding to the question: "to what extent has the national
legislation transposing the Directive(s) you are commenting on affected
establishments’ behaviour for securing of OSH (rate on a scale of 1-5)?"

A low workplace impact score is particularly characteristic for smaller enterprises,
especially microenterprises. Likewise, workers are the most pessimistic on this
account, while the authorities are the most optimistic.

The low workplace impact score is a result of the fact that SMEs and in particular
microenterprises find it difficult to comply with national legislation stipulated by the
Framework Directive. Financial constraints are mentioned as the key reason for
inability to employ the necessary expertise and acquire technical capacity and
knowledge.

Another key reason, somehow related to the lack of financial resources, is a
general low level of awareness of OSH issues and the lack of a safety and health
culture in microenterprises and SMEs. On this issue, national authorities from
several MSs also acknowledge that it is particularly different to communicate
occupational safety and health issues to microenterprises and SMEs, and
especially those that are not part of a business federation. In turn, microenterprises
and SMEs are often demotivated by the administrative complexity and formal
requirements of the safety and health control authorities. This was also
emphasised in the EU-OSHA (2012) and during the discussion at the validation
seminar on 9 December 2014 as part of the present evaluation.

The option of outsourcing OSH protection and prevention services for smaller
enterprises where the in-house capacity is insufficient is also being tried out. This
is not without risk. Employers may not live up to their obligation in terms of
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prevention, and this may lead to safety and health issues being overlooked.
External providers may not necessarily be able to provide services that are specific
to certain sectors, and many of them only offer general services for all types of
companies — often with a focus on larger enterprises.

5.1.2 Safety and health impacts

The previous section points towards the conclusion that the Framework Directive
has brought about improvements at workplace level by increasing the extent and
scope of safety and health activities. This leads us to believe that this has also led
to positive safety and health impacts.

Figure 5-2 Number of occupational accidents — EU-15
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Source: Eurostat database: ESAW.
Note: Left axis: no-fatal accidents; right axis: fatal accidents.

Non-fatal accidents are accidents that lead to more than 3 working days lost.
Only data for EU-15 are available to illustrate the long-term trend.

Figure 5-2 shows that the number of occupational accidents have fallen
significantly during the period 1998-2012 — and that the number of fatal and non-
fatal accidents has dropped. As in any impact evaluation, it must be emphasised
that the reduction, wholly or in part, in occupational accidents may have occurred
without the implementation of the Framework Directive. In other words, it is not
possible to assess how much of the reduction — measured by official statistics —
can be attributed to the Framework Directive. However, it is plausible to assume
that the Framework Directive has made a positive contribution.

Several MS stakeholders stated that there is an absence of proper national
monitoring instruments other than such official statistics on occupational accidents
and diseases. Increased monitoring is needed to provide an accurate answer to
this evaluation question.
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... mainly for males
and younger workers

Figure 5-3 and Figure 5-4 show that the reduction in the number of fatal and non-
fatal occupational accidents between 1998 and 2012 has mainly affected male
workers. However, the percentage reduction of fatal accidents has been larger for
the female workforce (-56 %) than for the male workforce (-34 %). For the non-fatal
accidents, the percentages are -41 % for females and -46 % for males.

Figure 5-3 Number of fatal occupational accidents by sex and age — EU-15
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Source: Eurostat database: ESAW.
Note: Only data for EU-15 are available to illustrate the long-term trend.

This difference does not mean that we should stop paying particular attention to
the contribution to safety and health improvements for the male-dominated work
functions and sectors. On the other hand, EU-OSHA (2013 and 2014a)
emphasises that the increasing female workforce also has implications for safety
and health issues. It is suggested, for example, that women are overrepresented
when it comes to work-associated health issues such as allergies, infectious
illnesses, neurological complaints and hepatic and dermatological complaints.
Women are more likely to be bullied, subjected to sexual harassment, and to use
poorly fitting personal protective equipment not meant for a smaller frame.
Furthermore, both European Commission (2012) and SLIC (2013) state a need to
accept that women are more vulnerable than men, particularly when looking at
downsizing and restructuring as was the case in the recent economic crisis.

The reduction in occupational accidents appears to have had greater impact on
younger workers — i.e. those below 44 years. This development must, however, be
seen in the light of an ageing workforce. When looking at the incidence rates™
according to age in the ESAW database, it can be seen that between 1998 and
2012 these fell at a similar rate. There is no evidence that the Framework Directive,
or the other Directives, benefitted some age groups more than other groups.

1% Incidence rate = number of accidents per 100,000 employed.
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Figure 5-4 Number of non-fatal occupational accidents by sex and age — EU-15
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Source: Eurostat database: ESAW.
Note: Non-fatal accidents are accidents that lead to more than 3 working days lost.
Only data for EU-15 are available to illustrate the long-term trend.

The emergence of an ageing workforce however implies that it is necessary to
ensure that legislation is adapted to benefit the group that, in all likelihood, is
vulnerable due to age, poorer immunity and work-related illnesses. As suggested
in Eurofound (2012), enterprises often try to adapt work — in particular for the
workers above 60 years of age — so that it involves lighter loads, less painful
positions, and a slower rate. This is in line with the information disseminated by
EU-OSHA, which for several years (e.g. EU-OSHA, 2000) has increasingly
suggested that workplaces, work allocation and equipment should correspond to
the requirements/limitations of older people, including specific safety and health
measures.

Structural changes within the MSs' economies have affected development and in
turn had an impact in the number of occupational accidents. The labour market
overview produced as part of this evaluation describes in greater detail the
apparent tendency to shift from primary — often male-dominated — sectors such as
agriculture, forestry, fishing and mining, and secondary — also often male
dominated — sectors such as the manufacturing industry, towards the tertiary —
often female-dominated — service sectors. In this century alone, 10 % of EU-27
manufacturing jobs were lost between 2000 and 2013 — amounting to almost 4
million jobs, and 19 % amounting to more than 2 million jobs were lost in the
agriculture, forestry and fishing sectors. During the same 13-year period, more
than 6 million new jobs were created in human health and social work and in the
professional and scientific sectors. Likewise, more than 3 million jobs were created
in the wholesale and retail sectors, administrative and support services, and
education.
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By their very nature, these structural changes lead to a decline in the number of
occupational accidents in traditional sectors already addressed by the OSH acquis.
However, it is likely that risks, such as psychosocial risks, will increase in service
sectors.

This is supported by Figure 5-5 and Figure 5-6, which show that the incidence
rates of occupational accidents differ greatly between economic sectors.
Construction and mining sectors have the highest incidence rates when it comes to
fatal accidents, while the same applies to the construction and water sectors when
it comes to non-fatal accidents. At the opposite end, incidence rates are somewhat
lower in service sectors such as financial intermediation, extra-territorial
organisations and bodies, and households. Hence, the shift in the economic
structure from manufacturing to services will inherently have contributed to a
decrease in the number of occupational accidents.

In the service sector, it is likely that emerging risks, such as psychosocial risks, will
become prevalent. EU-OSHA (2014a) emphasises the growth in female-dominated
sectors, such as human health and social work, education and the retail sector.
EU-OSHA (2014b) highlights the challenges facing the health and social care
sector, including shortages of skilled and experienced professionals, an ageing
workforce, increased use of technology requiring new skills and the introduction of
new care trends to tackle multiple chronic conditions.

Another emerging job types are the ’green jobs’. EU-OSHA (2014c) has looked at
the electricity sector and concluded that the greening of the electricity sector may
involve a decentralisation process and the formation of workplaces into smaller,
dispersed units and microenterprises, possibly with less OSH awareness and
culture, and with fewer resources to address OSH. New materials with unknown
risks, e.g. nanomaterials in insulation material, new composites in wind turbine
blade manufacture, a range of materials such as graphene in batteries and toxic
chemicals in solar panels may be used. Furthermore, conflicts may arise between
environmental considerations and OSH — whereby measures taken to protect the
environment may adversely affect OSH, and the rapid progress in green innovation
could mean that OSH is left behind.
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Figure 5-5 Incidence rates of non-fatal accidents by economic sector — 2012
(accidents per 100,000 employed)
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Figure 5-6 Incidence rates of fatal accidents by economic sector — 2012

(accidents per 100,000 employed)
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Framework Directive To continue the analysis of the above statistical trends, most of the interviewed

has led to positive national stakeholders and EU stakeholders believe that the Framework Directive
safety and health has contributed towards improving the safety and health situation. However, a
impacts ... number of national stakeholders do point to some peculiar developments. For

example in France, an increase in observed and documented occupational
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diseases over the past 30 years can partly be attributed to greater awareness as,
at the same time, significant improvements in working conditions have taken place.
Similarly, in Finland, the level of absence due to sickness has remained stable
since the transposition of the Directive, although the number of occupational
accidents have decreased.

In this respect, there is consensus between the various EU stakeholders, i.e.
national authorities, employer and worker representatives, as well as other safety
and health experts.

The tendency to move towards a better workplace, where safety and health issues
are prominent is also supported by the recent Flash Eurobarometer 398 on working
conditions (European Commission, 2014) where 85 % of the respondents
expressed satisfaction with workplace safety and health. This survey confirms that
emerging risks, such as exposure to stress due to structural changes, is
considered a major safety and health risk (53 % of workers). This is followed by
ergonomic risks: repetitive movements or tiring or painful positions (28 %) and
lifting, carrying or moving heavy loads on a daily basis (24 %).

To support the notion that the Framework Directive has led to positive safety and
health impacts, some of the responses to the Eurofound working conditions
surveys (EWCS) — as shown in Figure 5-9 — indicate that over time the share of the
workforce that claims their health is affected by their work has declined. As
previously mentioned, some of this decline would have happened irrespective of
the implementation of the Framework Directive.

It should be noted that the formulation of some of the EWCS survey questions
might change over time — at the cost of comparability and trend analysis. Although,
we do accept that there may be a balance between timeliness — i.e. that the issues
that are most important at any given time are covered — and comparability.
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Figure 5-9
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As shown in Figure 5-10, the responses to EWCS do however not lead to an
unambiguous conclusion as the reduction in the number of workers who think their
health and safety is at risk because of their work is small.

Figure 5-10
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As already mentioned, it is not possible to measure exactly how much the
Framework Directive — together with the specific Directives — has contributed to
improving occupational safety and health, such as reducing work-related accidents.

At the same time, there are indications that the Framework Directive has
contributed significantly. This is supported by the responses to the implementation
guestions in Chapter 3 — e.g. that the Framework Directive provisions have been
complied with for the most part and that a number of accompanying actions to
support its implementation were initiated. It is also stressed in the conclusion in
Chapter 4 that the Directive remains relevant, which is similarly supported by the
above indications of effectiveness — e.g. from the stakeholders interviewed, but
also from the measurable occupational safety and health improvements.

The Framework Directive is assessed to have had behavioural impacts on
enterprises in the field of occupational safety and health. This is particularly the
case for larger enterprises, and less so for SMEs and microenterprises. The lower
effect in SMEs and microenterprises is explained by their inability to comply with
provisions due to insufficient financial resources, expertise and culture. It is thus
assessed that part of the observed reductions in overall occupational injuries are
due to the Framework Directive. This is also the views of both national and EU
stakeholders consulted during this evaluation.

5.2 EQEZ2: Effect of derogations and transitional
periods

EQE2: What are the effects on the protection of workers' safety and health of the

various derogations and transitional periods foreseen in several of the Directives
concerned?

No derogations or transitional periods have been applied or used under national
law in the implementation of the Framework Directive. Hence, there have been no
effects on this account.

5.3 EQES3: Effect of Common Processes and
Mechanisms

EQE3: How and to what extent do the different Common Processes and

Mechanisms that were mapped contribute to the effectiveness of the Directives?

As already discussed in Chapter 3 and in the answer to EQE1 above, EQE3 is
particularly relevant for the Framework Directive as it introduces the CPMs. Hence,
the answer to EQES3 takes its starting point in the notion that the CPMs have been
implemented in the MSs and largely have been complied with, and that the CPMs
have had behavioural impacts at workplace level.

In Chapter 3, we concluded that in most MSs follow-up on safety and health risk
assessments is satisfactory and regular. This notion is supported by the views of
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many of the national (Figure 5-11) and EU (Figure 5-12) stakeholders interviewed
during this evaluation. Although we claim, e.g. when describing the intervention
logic in Section 2.4, that it may not be feasible to assign an impact to a single CPM
or KR, there appears to be a belief that risk assessments have been a contributing
factor. This is because they are considered the basis for applying a risk prevention
approach rather than a more reactive approach to safety and health.

However, some interviewees also argued that the CPM requiring regular risk
assessments, introduced in the Framework Directive, might divert attention from
the goal of actually managing the risks connected with certain exposure levels
addressed by other Directives. This problem may differ between MSs, depending
on their approaches to OSH management and on their success in getting
enterprises to integrate these factors.

The impact of risk assessments has been investigated by, e.g. Mendeloff and
Staetsky (2012), who conclude that while there may be sporadic evidence of
impact, it is difficult to draw any clear causal conclusion. This is due to several
reasons, such as incomplete information about levels of risk assessments prior to
the Framework Directive's implementation, compliance with the requirements, and
the difficulty in accounting for other factors that affect safety and health
performance in the MSs.
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Figure 5-11 Relative importance of the different CPMs and other KRs according to national
stakeholders
® Risk assessment m Prevention and protection services
Information Training
® Health surveillance Worker consultation

Safety representative
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Authorities
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Source: Member State interviews
Note: The graph depicts the relative number of times a specific CPM has been

mentioned, across all Member States and stakeholder groups, when
answering the question "Which key requirements have contributed the most
[to the safety and health impact of the Directive]?"

... and more even Figure 5-11 suggests that the contributions to the safety and health impacts from
contributions from the remaining CPMs are fairly even and that there is a certain consensus among

the other CPMs

the interviewed stakeholders. This is in particular the case among the MS
stakeholders, although workers — when compared with employers — place relatively
more weight on information activities and less on prevention and protection
services.

The information, which is based on answers from EU stakeholders, shows a
somewhat different viewpoint. The worker organisations do, for example, put
almost as much weight on risk assessment/analysis, as on information and training
activities.

Overall EQE3 answer  Although we have argued that the CPMs and the other KRs work in tandem to

produce impacts, there is a tendency that both national stakeholders and EU
stakeholders place most importance on risk assessments as they are seen as the
foundation for applying a risk prevention approach rather than a more reactive
approach to safety and health.
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Enforcement is
important for
compliance ...

... via a number of
enforcement
measures

5.4 EQEA4: Effect of enforcement

EQE4: To what extent do sanctions and other related enforcement activities

contribute to the effectiveness of the Directives?

The EU stakeholders collectively assess that enforcement activities have been
important in securing compliance with the Framework Directive, although the
employer organisations regard them as less important. As we conclude that
compliance is important for achieving safety and health impacts, we must also
conclude that enforcement activities have contributed to these impacts.

Having said that, a number of EU stakeholders raised concerns about the standard
of the current level of enforcement, and many felt that it was insufficient, thus
preventing the Directive from achieving optimal effectiveness. They have observed
a trend whereby fewer resources are allocated to enforcement activities, and both
employer and worker organisations consider enforcement as a strong motivator for
employers to comply with the Directive. Fewer resources allocated to labour
inspectorates is an issue highlighted by a number of international organisations,
such as the ILO (2010) and EPSU (2012), who also point to differences in
resources in between countries creating a not so level playing field.

As shown in Figure 5-14, the enforcement of the Framework Directive provisions
takes place using numerous enforcement measures. The most striking observation
is probably that all MS stakeholders value the various measures equally. There are
of course a few differences. While reporting requirements are assessed to
contribute least to the effectiveness of the Framework Directive, the largest
contribution seems to come the obligation for corrective actions — that is highly
valued by the authorities.

The EU stakeholders gave their views on the importance of enforcement
measures, including new measures. This has led to the identification of the
following three measures as the most important: combining enforcement with
guidance measures, increased frequency of inspections, and monitoring of
enterprises where problems have previously been identified.

The first and most important of these three measures, i.e. combining enforcement
with guidance, is envisaged to involve a classification of employers into ’bad seeds’
who are purposefully non-compliant, and ’uninformed’ who are un-purposefully
non-compliant. The argument is that many enterprises, especially SMEs and start-
ups, are simply not aware of the rules. By combining enforcement (inspections)
with guidance, it is possible to provide a more detailed and better-suited response
to those who lack knowledge about what they are to comply with.
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Figure 5-14 National stakeholder views on the importance of enforcement measures
regarding their contribution to the Directive's effectiveness
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Source: Member State interviews.
Note: Average scores, by stakeholder groups across all Member States, to the

question: "Do you consider the following enforcement measures and
sanctions to be effective? (rate on a scale of 1-5)".

Overall EQE4 answer  Sanctions and other related enforcement activities are assessed to have
contributed to the effectiveness of the Framework Directive. The measures of
greatest importance appear to be combining enforcement with guidance measures,
increased frequency of inspections, and monitoring of enterprises where problems
have previously been identified. That said, the effectiveness could be even higher
as many stakeholders assess that the current level of enforcement is not always
sufficient, and that there seems to be a trend towards fewer resources being
allocated to enforcement activities.

5.5 EQES5: Benefits and costs

EQES5: What benefits and costs arise for society and employers as a result of

fulfilling the requirements of the Directives?

OSH acquis answer The benefits and costs to society and to employers of meeting the requirements of
the Directives cannot be attributed to a single Directive. This is very much in line
with our conclusion when describing the intervention logic in Section 2.4, i.e. that it
may not be feasible to attribute the workplace impacts — and so the safety and
health impacts — to a single CPM or KR.

In this evaluation we have answered EQE5 — and EQE6 using a top-down
approach, and thus in the Main Report we have presented the answers for the
OSH acquis as a whole. However, in the discussions about the Framework
Directive during stakeholder interviews, we have come across much wider impacts,



COWL

84 Evaluation of the Practical Implementation of the EU Occupational Safety and Health (OSH) Directives in EU Member States

Increase in
compliance costs ...

although many of the stakeholders have also underlined the attribution difficulties.
These views are presented in the following.

Costs

The issue of compliance with the Framework Directive has already been analysed
in detail by answering MQ3 (Section 3.3) — based on the detailed Country
Summary Report and the EU-OSHA ESENER database. The overall answer was
that the Framework Directive's provisions have largely been complied with,
although more so by larger establishments than by SMEs.

Additional information resulting from the stakeholder interviews tells of additional
costs arising from implementation of the Framework Directive. Figure 5-15 shows
that most MS stakeholders claim that there have been compliance costs
associated with the Framework Directive. This is not surprisingly particularly so for
employers.

Figure 5-15 National stakeholder views on the development of compliance costs due to the
Directive

Others
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Source: Member State interviews.

Note: Stakeholder views, across all Member States, on the question: "Are employers
experiencing increased compliance costs (costs which would not have occurred
without the Directive) from the implementation of national legislation based on the
Directive(s)?"

Many of the EU stakeholders found it difficult to quantify actual costs from
complying with the Framework Directive, although around 50 % of them suggested
that the additional costs (both compliance and administrative costs) were
significant — in particular for SMEs and microenterprises with a lack of resources,
knowledge and time.

However, many of the EU and the MS stakeholders point to the fact that the
increased compliance costs can be regarded as an investment in safety and health
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improvement, and that the increased safety and health benefits in many cases
outweigh the increased compliance costs. In other words, compliance costs are
often seen as necessary short-term costs incurred with the aim of realising long-
term benefits.

In this context, it should be noted that while risk assessments — as discussed when
answering EQE3 — by many MS stakeholders have been assessed to be the
largest contributor to the effectiveness of the Framework Directive, they are not
assessed to be the most costly. Several stakeholders point to the provision of
information and training of workers as being more costly, along with ensuring
preventive services and actions such as organising and adapting work to workers
in the effort to improve safety and health. Other important cost items include
access to safety and health expertise, be it internal or external, as well as the
acquisition of equipment to meet proper safety and health standards.

Only a few EU stakeholders raised the issue that the Framework Directive has led
to administrative costs. The main opinion is that any administrative costs are driven
by the national implementation of the Directive, rather than by the Directive itself.
This is contradictory to the MS stakeholders who, as shown in Figure 5-16, state
that the Framework Directive has increased administrative costs; albeit to lesser
extent than compliance costs as discussed above. This view should, however, only
be considered indicative of the costs incurred as many of the stakeholders found it
difficult to respond to this interview question. In addition, there seems little
consensus on what is covered by administrative costs. While employers tend to
look at administrative costs from a strict business perspective, some national
authorities also consider the administrative obligations linked to the protection of
the safety and health of workers and the obligations to monitor compliance in order
to secure fair competition.
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Improvements to
safety and health at
work

Overall EQE5
answer

Figure 5-16 National stakeholder views on the development in administrative costs due to the
Directive
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Source: Member State interviews.
Note: Stakeholder views, across all Member States, on the question: "Are

employers experiencing increased administrative costs from the
implementation of national legislation based on the Directive(s)?"

Benefits

The benefits from the Framework Directive in the form of improvements to safety
and health at work have already been discussed in detail under EQE1 above — by
measuring the impacts in the form of reduced occupational injuries.

However, to be able to directly compare these benefits with the costs of achieving
them, benefits need to be monetised. For a discussion of this issue, please consult
the overall response to EQES5 provided in the consolidated analysis in the Main
Report.

While benefits and costs incurred by society and employers — as a result of
implementing occupational safety and health activities — are assessed at OSH
acquis level, the stakeholders interviewed have attributed some of these to the
Framework Directive. Hence, the implementation of the Framework Directive has
led to both compliance and administrative costs, and to reduced occupational
injuries.
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OSH acquis answer

Small to moderate
broader impacts

5.6 EQEG6: Broader impacts

EQE6: To what extent do the Directives generate broader impacts (including side

effects) in society and the economy?

Similar to EQES5, the assessment of the broader impact to society and the
economy of the OSH Directives was made for the OSH acquis as a whole, and the
answer to EQES is presented in the Main Report.

When consulting the EU and MS stakeholders on the impact of the Framework
Directive, we did come across the issue of broader impacts. Based on the
responses of the MS stakeholders, Figure 5-17 shows that generally they assess
these to be small to moderate.

Not surprisingly, the largest impact — but probably least wide-ranging — is that of
increased awareness and knowledge about occupational safety and health, which
is the conclusion of all national stakeholders. This impact has materialised e.g.
through the incorporation of accident prevention and safety and health issues into
the curriculum in various apprenticeship-training programmes. Furthermore, it has
materialised via public OSH related databases, which have grown in both scope
and number.

The broader or longer-term impacts such as productivity, competitiveness and
employment are almost equally valued, while there are fewer expectations to
innovation, which should possibly be categorised as a side effect. It can be argued
that productivity is closely related to safety and health as fewer accidents and
occupational diseases lead to less absence from work, which in turn improves work
efficiency when measured in hours. Added to this, the encouragement of new and
more efficient working methods and technologies.

Increased productivity leads to greater competitiveness, which has been
highlighted as the fourth most important benefit derived from the Directive.
However, the cost of compliance can offset these benefits. Some stakeholders also
argue that gains to competitiveness can be negative. This is especially the case in
MSs where compliance with the legislation is very low. It is also an issue facing
microenterprises and SMEs, as the degree of compliance in smaller companies
tends to be low. Non-complying small enterprises can thus gain a competitive edge
relative to their complying counterparts; and hence skew competition.
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Figure 5-17 Extent to which the transposition of the Directive has contributed to broader
effects in society according to national stakeholders
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Source: Member State interviews.

Note: Average stakeholder scores, across all Member States, to the question: "To
which extent do you consider that the implementation of the legislation
transposing the Directive(s) you are commenting on has contributed to
creating broader/unintended effects in society? (rate on a scale of 1-5, and
explain how)".

Overall EQE6 answer  Similarly, any broader impacts of occupational safety and health activities are
primarily assessed at the OSH acquis level. However, some national stakeholders
associate some of the wider impact with the implementation of the Framework
Directive.

5.7 EQETY: Objective achievement

EQE7: To what extent are the objectives achieving their aims and, if they are not,

what cause could play a role? What factors have particularly contributed to the
achievement of the objectives?

Improvements in the Article 1.1 of the Framework Directive states that its objective is to introduce

safety and health of measures to encourage improvements in safety and health at work. Based on

workers at work ... responses to the evaluation questions, it can be concluded that this has been
fulfilled.

The responses to the implementation questions in Chapter 3 suggest that the
Framework Directive provisions have be implemented in the MSs and that they are
generally observed. Chapter 4 concludes that the Framework Directive remains
relevant. The responses to questions about effectiveness show that the Framework
Directive had had a behavioural impact at workplace level — more so in large
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... and a basis for
other Directives

Stakeholders assess
objectives to have
been reached to a
reasonable extent ...

enterprises and less so in SMEs and microenterprises — and that all workplace
impacts have benefitted the safety and health of workers.

Furthermore, the Framework Directive is seen as a good starting point or basis for
the specific Directives, in that it enables them to focus on specific aspects of safety
and health at work, hereunder specific minimum standards for the protection of
workers. This is also supported by the responses to the coherence questions
provided in Chapter 6.

Since some of the specific Directives focus on CPMs or basic principles for specific
risks, workers, or workplaces, while others are more prescriptive, focusing on
specific safety and health requirements, there is overlap between the Directives —
also with the Framework Directive. It has been argued that the CPM requiring
regular risk assessments introduced in the Framework Directive may divert the
attention from the goal of actually managing the risks connected with certain
exposure levels addressed by other Directives. This challenge may be different
across MS depending on their approaches to OSH management and on the
integration of these factors into enterprises.

The overlaps between Directives therefore mean that occupational safety and
health risks are covered more than once. Actually, this applies to all risks as the
Framework Directive, in principle, addresses them all. However, there is a
tendency to adopt specific Directives for specific risks, i.e. with specific provisions
for how to intervene and to adopt minimum safety and health requirements in
addressing the risk. This tendency might also have led to the notion among some
stakeholders that the absence of a specific Directive targeting a specific risk — as is
the case for psychosocial risks — means that the risk in question is not really
covered or prioritised.

Both EU stakeholders and MS stakeholders (Figure 5-19) asses that the legislation
transposing the Framework Directive, and the Framework Directive itself, is
considered to have reached its objectives to a reasonable extent, albeit with certain
shortcomings. While the view that the Directive has been a success is relatively
strong with EU employer organisations and knowledge institutions, worker
organisations are more doubtful.

National stakeholders feel that the Directives' success is particularly strong among
national authorities, whereas employer's worker representatives as well as safety
and health experts tend to hold views that are more moderate.

In some cases, stakeholders think that the old legislation was somewhat clearer,
more precise and easier both to understand and to enforce. It is however also a
predominant view that the new legislation transposing the Framework Directive is
more balanced and in essence constitutes a holistic approach.

Some stakeholders, including national funds, however pointed to important
caveats. Fragmented and strictly administrative application of the Directives may
deteriorate working conditions, as this would fail to address broad social and
environmental issues (psychosocial risks and environmental pollution). As stressed
previously in the section on the relevance of the OSH framework, such diffuse risks
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...and that a
contribution to
levelling the playing
field

Overall EQE7 answer

could (and should) be covered by the existing framework if it was applied in the
holistic manner intended by the legislator.

Figure 5-19 National stakeholder views on whether the legislation transposing the Directive
has fulfilled its objective (score 1-5)?
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Source: Member State interviews.

Note: Average stakeholder scores, across all Member States, to the question:
"Has the legislation transposing the Directive you are commenting on
fulfilled its objectives and to what extent (rate on a scale 1-5)?"

Finally, all MSs and EU stakeholder groups share the view that the Framework
Directive, and OSH legislation in general, contributes to establishing a level playing
field by setting common standards for safety and health. The importance of this
effect was especially highlighted in the context of the economic crisis, including
how the Directive's minimum requirements helped avoid social dumping.

Stakeholders from several MSs also stressed that the OSH common standards
intended to create a level playing field in the EU in reality play against
microenterprises and SMEs. This is because these companies face the greatest
financial difficulties due to the legislative requirements for conducting risk
assessments, replacing and modernising work equipment, performing medical
examinations, etc.

The brief answer to this fundamental question is that the Framework Directive has
achieved its stated objective of introducing measures to encourage improvements
to safety and health at work. This answer is supported by the responses to the
other evaluations' questions — i.e.: i) that the Framework Directive overall is
implemented and complied with; ii) that it remains relevant; iii) that it has led to
positive workplace impacts as well as safety and health impacts; iv) and that it has
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contributed to levelling the playing field by setting common standards for
occupational safety and health in the EU.
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The requirement to
conduct a risk
assessment

5] Assessment of coherence

Directive 89/391/EEC is, as already emphasised, by its intrinsic nature a
Framework Directive setting key principles. Therefore, by setting additional
requirements in relation to specific places, activities, risks or groups of workers
should not cause coherence issues as the specific Directives were developed in
line with the Framework Directive. However, as the specific Directives were
adopted from 1989 to 2013, certain provisions of a general nature, which could be
considered as part of a framework, have been introduced in the various specific
Directives. It is now more a question of overall coherence of the OSH acquis than
inconsistency. The section below describes these provisions and their possible
inclusion within the Framework Directive. It also includes a section on external
coherence where the analysis did not identify any inconsistencies or gap issues.
One issue that deserves particular consideration is the more stringent approach
taken by some ILO conventions which only some MSs have ratified.

6.1 EQC1: Coherence with other OSH Directives

EQC1: What, if any, inconsistencies, overlaps, or synergies can be identified
across and between the Directives (for example, any positive interactions

improving health and safety outcomes, or negative impact on the burdens of
regulation)?

The requirement to conduct a risk assessment is set as a general, ‘a minima’,
principle in the Framework Directive, while most Directives regulating specific risks
and requesting employers to carry out a risk assessment define in detail the
elements/risks that must be covered by this assessment. However, these
Directives contain provisions that are not directly linked to the specific scope and
they could apply to all workers irrespective of the risks or the sector. Therefore,
these requirements are additional to the general principles set in the Framework
Directive. These may bring added value in relation to the specific risks covered by
each specific Directive, as long as they are coherent with the general principles of
the Framework Directive.

Most OHS Directives with a risk assessment procedure contain a requirement
relevant to the update or periodical repetition of the risk assessment. However, this
requirement varies from one Directive to another requiring that the risk assessment
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The employer
obligation to be in
possession of a risk
assessment

must be kept up-to-date. Directive 89/656/EEC (PPE) provides that the
assessment must be reviewed if any changes are made to any of its elements. The
two mining extractive industry Directives (92/104/EEC and 92/91/EEC) require that
the health document, which contains the risk assessment, must be kept up-to-date.
According to all four physical agents Directives and Directive 98/24/EC (chemical
agents at work), the risk assessment must be kept up-to-date on a regular basis,
particularly if there have been significant changes which could render it out-of-date,
or when the results of health surveillance show it to be necessary. Moreover, all
four physical agents Directives set the obligation to carry out the risk assessment
at suitable intervals. Finally, both Directive 2004/37/EC (carcinogens or mutagens)
and Directive 2000/54/EC (biological agents) mention that the assessment must be
renewed regularly and in any event when any change occurs. Such differences
may be confusing for the employer, e.g. in terms of timing and circumstances,
which trigger an update of the risk assessment. In workplaces with several agents,
the employer may need to update or review the risk assessment under different
circumstances for each agent. This can lead to additional burden for employers.

In some cases, requirements under the specific Directives establish a more
multidisciplinary, integrated approach reflecting the complementarity of all CPMs
when it comes to achieving the maximum possible degree of workers’ protection.
This connection between different CPMs could bring added value if associated with
a general requirement set within the Framework Directive and applicable across all
specific Directives. The analysis has identified two such instances:

> All four physical agents Directives require that the employer must give
particular attention, when carrying out the risk assessment, to appropriate
information obtained from health surveillance, including published information,
as far as possible. A similar requirement is set under Directive 98/24/EC
(chemical agents at work); the employer must assess any risk to the safety
and health of workers arising from the presence of chemical agents, taking
into consideration where available the conclusions to be drawn from any
health surveillance already undertaken. This connection between the results
of health surveillance and the assessment of the risks can have an added
value within the general principle of conducting a risk assessment.

> All four physical agents Directives and Directive 92/85/EEC (pregnant/
breastfeeding workers) provide that the risk assessment must be planned and
carried out by competent services or persons taking particular account of the
provisions of Article 7 of the Framework Directive (protective and preventive
services).

The Framework Directive requires employers to be in possession of an
assessment of the risks to safety and health at work, including those facing groups
of workers exposed to particular risks. With regard to this provision, one of the
requirements set by the four physical agents Directives could apply to all Directives
irrespective of the risk covered. These Directives require that the risk assessment
are recorded on a suitable medium; according to national law and practice
Similarly, the data obtained from the risk assessment must be preserved in a
suitable form to permit consultation at a later stage. This requirement is general
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Risk management
measures derived
from the risk
assessment

Preventive and
protective services

Information to
workers

and reflects an aspect of the principle of prevention that could be applicable in all
risk assessment procedures.

The Framework Directive provides that subsequent to the risk assessment and as
necessary, the preventive measures and the working and production methods
implemented by the employer must ensure an improvement in the level of
protection afforded to workers with regard to safety and health and be integrated
into all the activities of the undertaking and/or establishment and at all hierarchical
levels. The risk management measures set in the other Directives are very specific
and cannot be replicated to all occupational risks with the exception of the
provision of Directive 2013/35/EC (electromagnetic fields) requiring that the
amended protection and prevention measures must be preserved in a suitable
traceable form to permit consultation at a later stage.

This requirement applies for each establishment/undertaking rather than in relation
to specific risks. Therefore, the fact that most of the specific Directives do not
include a relevant specific provision is justified, as every establishment and/or
undertaking should have such services or persons designated as responsible for
protective and preventive activities that cover all the risks present in this
establishment or undertaking and all personnel (all groups of workers).

In one case, a specific Directive includes specific information on their duties in
relation to one group of vulnerable workers; this could be extended to other groups
of vulnerable workers.

Article 7 of the Framework Directive clearly states that the persons/services
appointed to carry out preventive and protective activites in the
establishment/undertaking must be informed of the factors known to affect, or
suspect of affecting, the safety and health of workers in the
establishment/undertaking. Directive 91/383/EEC (temporary workers) sets a
requirement (to MSs) to make sure that workers, services or persons designated to
carry out preventive and protective activities are informed of the assignment of
temporary workers to the extent necessary for them to be able to carry out
adequately their protection and prevention activities for all the workers in the
undertaking and/or establishment.

The Framework Directive sets out the requirement of providing information to
workers in a general manner. This general wording could potentially cover and
include every kind of specific information. Moreover, all specific Directives (apart
from the ATEX Directive) also contain specific provisions on information for
workers that apply to the specific risks or workplaces they cover. Furthermore, all
these Directives apart from Directive 2004/37/EC (carcinogens or mutagens),
Directive 2009/148/EC (asbestos), Directive 2000/54/EC (biological agents) and
Directive 92/29/EEC (medical treatment on board vessels), include a ‘without a
prejudice clause’ referring to Article 10 of the Framework Directive. This must not
be considered as a consistency issue because these provisions:

> either only repeat the requirement to provide information on all the measures
to be taken concerning safety and health of worker that is already included in
the Framework Directive information-related requirement;
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or specify, provide more detail and list more examples in a non-exhaustive
way, concerning the type/kind of information to be provided to workers,
without contradicting the general principle set out in the Framework Directive.

However, in some cases, these additional details and examples of information to
be communicated to the workers are more general and could bring added value to
the general principles set in the Framework Directive:

Directive 2009/104/EC (work equipment), Directive 98/24/EC (chemical
agents), Directive 92/57/EEC (temporary or mobile construction sites),
Directive 92/104/EEC (surface and underground mineral-extracting industries
Directive 92/91/EEC (mineral-extracting industries through drilling) and
Directive 93/103/EC (work on board fishing vessels) require that the
information should be comprehensible to workers concerned, not only in
specific sectors of activity or in relation to specific equipment, but also in
relation to, e.g., specific risks. This may entail additional cost (e.g. translation
if needed for non-native speaker workers, simplification of technical
information).

The four physical agents Directives as well as Directive 98/24/EC (chemical
agents at work)", Directive 2009/148/EC (asbestos) and Council Directive
92/85/EEC (pregnant/breastfeeding workers) all specifically include the
outcome/results of the risk assessment in the information to be communicated
to workers and do not reserve this right only to workers with specific functions
in protecting the safety and health of workers, or workers' representatives with
specific responsibility for the safety and health of workers as under the
Framework Directive. It would be more coherent including it directly in the
Framework Directive.

The four physical agents Directives additionally require that information
relating to the results of the risk assessment must include an explanation of
their significance and potential risks. The scope of these Directives does not
justify limiting this requirement only to them. Streamlining this requirement
through inclusion in the Framework Directive would allow to improve the
quality and comprehensiveness of the information provided to the workers.

The four physical agents Directives mention the circumstances in which
workers are entitled to health surveillance as part of the information for
workers. As health surveillance is a general requirement set out by the
Framework Directive, it only seems logical that information on the
circumstances under which workers are entitled to health surveillance is part
of the general information for workers requirement.

The four physical agents Directives and Directives 2004/37/EC (carcinogens
or mutagens), 2009/148/EC (asbestos) and 2000/54/EC (biological agents)
include safe working practices to minimise exposure or risks from exposure as
part of the information for workers. Information on safe working practices

™ Note that it then also applies to carcinogens, unless provisions of CMD are more stringent.
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Training of workers

could be part of the information communicated to workers also in other cases
(e.g., manual handling of loads, display screen equipment, work equipment,
sector-specific Directives etc.). The same can be argued about the
requirement to provide workers with information on how to detect health
effects of exposure and how to report them, which is only set in the physical
agents Directives.

> Some Directives lay down specific requirement on information for workers in
particular cases; Directive 2004/37/EC (carcinogens or mutagens) in case of
abnormal situations, Directive 2009/148/EC (asbestos) in case of excess of
exposure limit values, Directive 2000/54/EC (biological agents) in cases of
accidents or incidents. Workers must be informed as soon as possible of the
occurrence of such cases and receive information on the causes and
measures to rectify the situation. Similar to this information of exceptional
nature is the requirement set out under Directive 2009/104/EC (work
equipment) to ensure that all workers have at their disposal adequate
information that contains at least information concerning foreseeable
abnormal situations. Accidents, incidents or abnormal situations may occur in
relation with other risks and not only carcinogens/mutagens, asbestos,
biological agents and work equipment (e.g. chemicals, ATEX) and in all types
of workplaces.

> Only Directive 91/383/EEC (temporary workers) sets a requirement regarding
the timing of providing information to workers stipulating that this should be
done before workers take up activity. Although this is justified by the specific
character of temporary or fixed-term employment, it reflects a general principle
that could be specified in the Framework Directive.

The Framework Directive sets the general principle of ensuring adequate training
to all workers, in particular in the form of information and instructions specific to
their workstation or job. At the same time, most specific Directives also contain
specific provisions on training of workers that apply to the specific risks or
workplaces they cover'?. Most of these provisions include a ‘without prejudice’
clause referring specifically to Article 12 of the Framework Directive. This not be
considered a consistency issue because, as in the case of the requirement
relevant to information for workers, these provisions:

> either only repeat the requirement to provide information on all the measures
to be taken concerning safety and health of worker that is already included in
the Framework Directive information-related requirement;

> or detail and list more examples in a non-exhaustive way, concerning the
type/kind of information to be provided to workers, without contradicting the
general principle set out in the Framework Directive.

2 Council Directive 89/654/EEC (workplace), Council Directive 92/57/EEC (temporary or mobile
construction sites), Council Directive 92/29/EEC (medical treatment on board vessels) and Council
Directive 92/85/EEC (pregnant/breastfeeding workers) do not include a training of workers requirement.
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However, in some cases, the additional details and examples of training that
should be provided to the workers are more general and could bring added value
to the general principle set in the Framework Directive:

Although this is only mentioned in Directive 89/656/EEC (PPE), a requirement
for the employer to arrange demonstrations could constitute an effective form
of training, complementing information and instructions in various other cases,
apart from the use of PPE. For example, demonstrations would also be
compatible with work equipment in relation to manual handling of loads (e.qg.
demonstration of how to lift loads) but also in relation to specific risks (e.g.
demonstration of how to execute tasks involving biological agents or
asbestos).

In line with demonstrations, training should really result in workers being able
to perform and execute their tasks safely, bearing in mind the risks they are
exposed to when tasks are not performed correctly. Such a requirement is
only explicitly set out in Council Directive 90/269/EEC (manual handling of
loads), which requires that ‘workers receive, in addition proper training,
information on how to handle loads correctly and the risks they might be open
to, particularly if these tasks are not performed correctly’. Although this
requirement itself relates to the scope of the specific Directive, its rationale
could be for general application, for example in relation to how to use work
equipment and display screen equipment and what could happen if it is not
used properly, how to work under conditions of noise, vibration, etc. and what
could happen if tasks are not executed according to health and safety
requirements, how to handle carcinogens or mutagens, chemical agents, etc.

Directive 89/656/EEC (PPE), Directive 2009/148/EC (asbestos), Directive
92/104/EEC (surface and underground mineral-extracting industries),
Directive 93/103/EC (work on board fishing vessels) explicitly mention that
training (in its form of providing instructions) must be
understandable/comprehensible to the workers concerned. The scope of the
above-mentioned Directives does not seem to provide a sufficient justification
for this requirement being included only therein; instructions given in the
course of training should be comprehensible to workers concerned not only in
specific sectors of activity or in relation to specific equipment or risk factors,
but in general.

All four physical agents Directives include safe working practices among the
topics to be covered in training. Similarly, precautions to prevent exposure are
listed among the issues on which training must be provided in Directive
2004/37/EC (carcinogens or mutagens) that also applies to asbestos, Council
Directive 98/24/EC (chemical agents at work), Directive 2000/54/EC
(biological agents). In reality, this requirement already applies to all risks.
Therefore, it could be set as a general principle in the Framework Directive.

Only the new electromagnetic fields Directive (2013/35/EU) links training (and
information) with workers at particular risk. Workers at particular risk could be
subject to particular attention when drawing up and/or providing training. As
this group of workers can be present in any workplace and perform activities
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Health surveillance

that could entail any of the risks covered by the Directives, any link between
them and training would make sense in a more general context and not
exclusively in relation to electromagnetic fields.

> Directive 2004/37/EC (carcinogens or mutagens), Directive 2000/54/EC
(biological agents) and Directive 2009/148/EC (asbestos) all include special
circumstances and what to do in that case among the issues to be covered by
training. Incidents may occur in relation to other risks and not only
carcinogens/mutagens and biological agents, whereas emergency procedures
might be necessary to be followed in other cases apart from activities with
asbestos. In principle, all workers in all sectors of activity should be prepared
and able to cope with any potential exceptional situation like an incident, an
accident etc.

Article 14 of the Framework Directive lays a — rather abstract — ground rule on
health surveillance. Systematically, health surveillance is not set in the same way
as other employer obligations; instead of Section Il of the Framework Directive
entitled ‘Employers’ obligations’ it is part of Section IV ‘Miscellaneous provisions’.
This is linked to the fact that the provision of Article 14 obliges the employer to
ensure that all workers receive health surveillance appropriate to the health and
safety risks they incur at work, while it is up to national transposition and national
legislation to ensure that an adequate system of health surveillance is established.

Several specific Directives have laid down detailed requirements for the health
surveillance of workers, which do not contradict but rather further specify the scope
of the requirement, providing more details. The conditions in which health
surveillance is required, as well as more specified arrangements for it, are set in
the legal act transposing the Framework Directive in the majority of MSs.

In this context, there are some general details found under some specific
Directives that could potentially bring added value to the general principle of health
surveillance under the Framework Directive:

> Only Directive 2013/35/EU (electromagnetic fields) specifies that medical
examinations or surveillance must be made available during hours chosen by
the worker. This is not in any way linked with the specific character of the risks
deriving from electromagnetic fields but is rather applicable in every health
surveillance procedure. Therefore, it could be added to the Framework
Directive.

> Directive 2006/25/EC (artificial optical radiation) sets an additional, more
specific requirement for the employer to ensure that the doctor, the
occupational health professional or the medical authority responsible for the
health surveillance, has access to the results of the risk assessment where
such results may be relevant to the health surveillance. There is a similar
requirement under Directives 2004/37/EC (carcinogens or mutagens),
2009/148/EC (asbestos) and Directive 2000/54/EC (biological agents)
according to which the doctor or the authority responsible for the health
surveillance must be familiar with the exposure conditions or circumstances of
each worker. This requirement is not linked with the specific character of the
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risks deriving from electromagnetic fields but is rather applicable in every
health surveillance procedure. Therefore, it could be added to the Framework
Directive.

> The Framework Directive does not go further and does not set specific follow-
up measures to health surveillance, such as the employer must be informed of
any significant findings from the health surveillance, taking into account any
medical confidentiality*®, must review the risk assessment', must take into
account OSH professionals’ advice in implementing risk management
measures including the possibility of alternative work assignment of workers
concerned™. It does not seem justified that follow-up measures as a general
principle are applied only for some agents. The same provision could apply to
all health surveillance procedures as it is not exclusively linked with the
specific nature of each risk and therefore it could be included in the
Framework Directive.

The Framework Directive does not regulate health records, whereas almost all
specific Directives containing a provision dedicated to health surveillance, include
specific requirements and specifications about health records (e.g. access rights,
duration). The requirement to keep health records is directly linked with the
requirement to ensure that workers receive health surveillance appropriate to the
health and safety risks they incur at work. Therefore, it does not seem justified to
include a relevant obligation only in relation with specific risks. This is an obligation
that could be streamlined under the Framework Directive and apply to all health
surveillance procedures.

The provisions on consultation of workers do not give rise to any coherence issues.
Most of the Specific Directives simply make a cross-reference to the relevant
provisions of the Framework Directive. The remaining ones set specific
consultation requirements that cannot be replicated into the Framework Directive.

The limit values and their related procedures of adoption are dealt with under the
specific chemical and physical agents Directives. No potential coherence issues
are identified here.

A general definition of ‘workers at particularly sensitive risk’ is not included in the
EU Framework Directive; only the new electromagnetic fields Directive (2013/35)
provides a definition of workers at particular sensitive risk within the scope of this
specific Directive. However, it is not considered necessary to set a specific
definition of particularly sensitive risk groups under the Framework Directive since

'3 Directive 2002/44/EC (vibration), Directive 2006/25/EC (artificial optical radiation)

'* Directive 2002/44/EC (vibration), Directive 2003/10/EC (noise), Directive 2006/25/EC (artificial optical
radiation), Directive 2004/37/EC (carcinogens or mutagens), Council Directive 98/24/EC (chemical
agents at work)

'3 Directive 2002/44/EC (vibration), Directive 2003/10/EC (noise), Directive 2006/25/EC (artificial optical
radiation) — with no mention of reassignment, Council Directive 98/24/EC (chemical agents at work)].
Similarly, according to Directive 2009/148/EC (asbestos),
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this notion may evolve in time and may differ depending on the specific
occupational risks.

Reporting obligations

The Framework Directive only contains one reporting obligation, which requires
employers to submit to the responsible authorities’ reports on occupational
accidents suffered by their workers. Several of the other OSH Directives contain
some specific reporting obligations specifically designed for the risk they cover and
therefore would not need to be streamlined under the Framework Directive (e.g.
prior notice to be submitted to authorities before construction under Directive
92/57/EEC, detailed report to be forwarded to competent authorities on any
occurrences at sea which affect the safety of workers under Directive 93/103/EC).
No issues of coherence were therefore identified related to reporting obligations.

Inspection and enforcement measures

The Framework Directive does not contain any inspection requirements, apart from
a general requirement set in Article 4(2), which states that MSs must ensure
adequate controls and supervision without further specification.

Inspections are only implied when providing that workers' representatives must be
given the opportunity to submit their observations during inspection visits by the
competent authority. The area of labour inspection is in fact one of the areas where
the Commission™® has already identified a gap by recognising that it is not covered
or only partly covered by legislation and EU policies (see also below section on
coherence with ILO instruments). Such inspections are only required by Directive
92/29/EEC (medical treatment on board vessels) specifically concerning vessels
and medical supplies.

Provision on substitution

Article 6 of the Framework Directive requires employers to implement the
measures necessary for the safety and health protection of workers based on
several principles. One of these principles is to replace the dangerous by the non-
dangerous or the less dangerous. Such requirement has been implemented and
specified under Directive 98/54/EC (chemical agents), Directive 2004/37/EC
(carcinogens and mutagens) and Directive 2000/54/EC (biological agents). There
are no overlaps between these substitution requirements that are very specific and
the related general principle in the Framework Directive.

Moreover, the Framework Directive does not set a general principle on penalties;
only Directive 2013/35/EU (electromagnetic fields), Directive 2006/25/EC (artificial
optical radiation) and Directive 2009/148/EC (asbestos) require that MSs must
provide for adequate penalties in the event of infringement of transposing
legislation. Directive 94/33/EC (young people at work) also requires that MSs must

16 COM (2006) 249 final, Promoting decent work for all: The EU contribution to the implementation of the
decent work agenda in the world, Brussels 24.05.2006, p.4, available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2006:0249:FIN:EN:PDF
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lay down any necessary measures to be applied in the event of failure to comply
with transposing legislation.

Finally, only Directive 92/85/EEC (pregnant/breastfeeding workers) sets a specific
judicial protection provision to enable all workers who feel themselves wronged by
failure to comply with the obligations arising from this Directive to pursue their
claims by judicial process (and/or, in accordance with national laws and/or
practices) by recourse to other competent authorities.

Almost no stakeholders (21 out of 23) identified any internal coherence issue in
relation to the Framework Directive.

One stakeholder highlighted the high level of coherence between the Framework
Directive and the specific directives. However, the same stakeholder noted that
individuals involved in the implementation of OSH Directives would benefit from
better guidance through the relevant requirements of the applicable legislation.

Another stakeholder underlined synergies between Directive 89/391/EEC
(Framework Directive) and Directive 92/57/EEC (temporary or mobile construction
sites Directive) as regards the provision of the latter to appoint a coordinator for
safety and health matters. The stakeholder considers the provision to contribute
effectively to raising awareness and spreading knowledge about potential hazards
and occupational risks among workers.

Two MSs specifically referred to the Framework Directive noting that the body of
regulation on occupational safety and health is very broad and complex. Notably,
they argue that an unnecessary burden derives from the consideration and the
practical implementation of the CPMs (e.g. risk assessment, consultation and
participation of workers, information, training and instruction of workers, health
surveillance, and protective and preventative services requirements). Three other
MSs have explicitly stated that there are no difficulties and/or contradictions in
relation to the application of the requirements of Directive 89/391/EEC, with one of
them considering the general provisions useful. They further considered that there
is no incoherence between the general provisions of the Framework Directive and
the specific requirements of the individual specific Directives on the same matter.

Stakeholders from one MS found that the basic obligations of the Framework
Directive, namely the risk assessment, consultation and participation of workers,
information, training and instruction of workers, health surveillance, and protective
and preventative services requirements were overlapping with the individual
Directives containing the same type of obligations. Along the same lines,
stakeholders in another MS flagged that the repetition of the requirements to
conduct a risk assessment and to carry out health surveillance in the Framework
Directive and other individual OSH Directives was sometimes creating confusion
among employers.

Since the general principles enshrined in the Framework Directive are the basis for
the provisions in the other OSH Directives, there are naturally many synergies
between the Framework Directive and the other OSH Directives. Such synergies
are however not considered as overlaps or inconsistencies. In other words, there
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appears from the perspective of the Framework Directive and for the OSH acquis
as a whole not to be any severe coherence issues.

6.2 EQC2: Coherence with other EU policies

EQC2: How is the interrelation of the Directives with other measures and/or
policies at European level also covering aspects related to health and safety at
work, such as EU legislation in other policy areas (e.g. legislation: REACH,

Cosmetics Directive, Machinery Directive, policy: Road Transport Safety, Public
Health, Environment Protection), European Social Partners Agreements or ILO
Conventions?

Directive 2002/14/EC (Informing and consulting of workers)

The provisions on information and consultation of workers and/or their
representatives in the Framework Directive are specifically related to issues
concerning occupational safety and health. In Directive 2002/14/EC the provisions
on information and consultation are very general and constitute minimum
requirements. There is no mention of health and safety in Directive 2002/14/EC.
There appears to be no coherence problems between the two directives. In order
to facilitate better synergy between the Framework Directive and Directive
2002/14/EC, it could be considered to incorporate a reference to the Framework
Directive in Article 9 of Directive 2002/14/EC, which is a provision that deals with
the relationship to other EU provisions.

Directive 2003/88/EC (working time)

Directive 2003/88/EC (working time) sets common minimum protective standards
against occupational safety and health risks posed by overwork or inadequate rest
periods. The Directive has a direct link with the OSH acquis as noted in a recent
report on the implementation of Directive 2003/88/EC"’ “there are effects on health
and safety which result from a combination of different characteristics of working
hours and their interactions”. Therefore, there is a positive synergy between
Directive 2003/88/EC and the Framework Directive as the implementation of the
Working Time Directive requirements contribute to the prevention of health and
safety risks deriving from excessive or night working hours.

Directive 2009/38/EC (European Works Council)

Directive 2009/38/EC (European Works Council Directive) aims to improve the right
to information and to consultation of workers in Community-scale undertakings and
Community-scale groups of undertakings. Directive 2009/38/EC does not refer
specifically to health and safety matters. There appears to be no coherence issues
between the two Directives due to their different scope. In order to facilitate better
synergies between the Framework Directive and Directive 2009/38/EC, it could be

'7 Deloitte Consulting CVBA/SCRL for the European Commission, DG for Employment, Social Affairs
and Equal Opportunities Study to support an Impact Assessment on further action at European level
regarding Directive 2003/88/EC and the evolution of working time organisation Final report, 21
December 2010
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considered to incorporate a reference to the Framework Directive in Article 12(4) of
Directive 2009/38/EC, which is a provision setting a without prejudice clause with
other EU legal texts including Directive 2002/14/EC. Conversely, the Working
Councils could play a role in ensuring a harmonized and balanced implementation
of OSH requirements across the undertaking or group of undertakings.

This section considers coherence between Directive 89/391/EEC and various
relevant EU measures and policies.

The Eco-innovation Action Plan®®

This action plan underlines that new skills are required to facilitate the transition to
a greener economy and to provide related reinforced skilled workforce for
businesses. The Commission committed to develop a European Sector Council on
skills for green and greener jobs to facilitate exchanges of information between the
MSs on skills profiles, training programmes and skills gaps in the environmental
goods and services industry and in other relevant industries

This plan should therefore support and allow a better implementation of the worker
obligation to make correct use of machinery, apparatus, tools, dangerous
substances, transport equipment, other means of production and personal
protective equipment in the ‘green jobs’ sector and the employer obligation to
ensure that each worker receives adequate safety and health training.

A Stronger European Industry for Growth and Economic Recovery™®

Under this Communication, the Commission considers it necessary to invest in
skills and training to accompany structural changes in the European industry. It
stresses that skills are a key driver for growth, employment and competitiveness
and that they lay the foundation for productivity and innovation. In order to improve
workers' skills and to match skills and jobs, the Commission has committed under
this Communication to:

> Develop a European multilingual classification of Skills, Competences and
Occupations.

> Promote the creation of the European Sector Skills Councils and of
Knowledge and Sectors Skills Alliances and support the development of multi-
stakeholder partnerships in the ICT.

> Promote the uptake of standardised skills certification schemes through the
Intelligent Energy Europe Programme in 2013/2014.

'8 Communication from the Commission to the European Parliament, the Council, the European
Economic and social committee and the committee of the regions innovation for a sustainable Future -
The Eco-innovation Action Plan.

% Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions ‘A Stronger European Industry for
Growth and Economic Recovery Industrial Policy Communication Update’ {SWD(2012) 297 final}
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> Support MSs in ’rethinking skills’ by providing them with policy guidance on
implementing efficient reforms and developing the effective education and
training systems that will lead to a better skills supply.

Such measures should therefore support and allow a better implementation of the
worker obligation to make correct use of machinery, apparatus, tools, dangerous
substances, transport equipment, other means of production and personal
protective equipment in new industrial sectors.

A renewed EU strategy 2011-14 for Corporate Social Responsibility®

According to the Commission, ‘corporate social responsibility’ (CSR) is a concept
whereby companies on a voluntary basis integrate social and environmental
concerns in their business operations and in their interaction with their
stakeholders. Workers’ health and safety conditions are a key component of
corporate social responsibility. Under this plan, the Commission committed among
other things to:

> launch a process with enterprises and other stakeholders to develop a code of
good practice for self and co-regulation exercises, which should improve the
effectiveness of the CSR process.

> facilitate the better integration of social and environmental considerations into
public procurement as part of the 2011 review of the Public Procurement
Directives.

> consider a requirement on all investment funds and financial institutions to
inform all their clients (citizens, enterprises, public authorities, etc.) about any
ethical or responsible investment criteria they apply or any standards and
codes to which they adhere.

> present a legislative proposal on the transparency of the social and
environmental information provided by companies in all sectors.

This EU initiative is seen as an important incentive for employers to implement
measures from the Framework Directive and other OSH Directives.

The right to receive information concerning safety and health under the Framework
Directive constitutes a specific aspect of the right to be informed, which is
established as a workers’ right in the Charter of Fundamental Rights of the EU
(Article 27) and the European Social Charter (Article 21).

On the international level, the EU and ILO have a longstanding cooperation on the
field of occupational health and safety, both within Europe and in global and
regional fora. The EU contributed to the ILO Promotional Framework for OSH
Convention no 187 (2007), the 2003 ILO global OSH strategy and the Safe Work

2 Communication from the Commission to the European Parliament, the Council, the European
Economic and social Committee and the Committee of the Regions, A renewed EU strategy 2011-14 for
Corporate Social Responsibility, COM(2011) 681 Final
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programme®. For MSs that have ratified the relevant ILO OSH Conventions
mentioned below, more stringent provisions compared with the EU OSH acquis
lead to additional compliance obligations and at the same time constitute a
competitive disadvantage towards MSs that have not ratified the same Convention
and do not have to meet the international requirements.

The 1981 ILO Occupational Safety and Health Convention (No. 155), ratified by 16
MSs, applies to all branches of economic activity and to all workers, including
public workers. It does not exclude specific cases as the Framework Directive does
with certain specific public service activities (armed forces, police, civil protection)
but State-parties to the Convention may however list, upon ratification, any
branches and/or categories of workers that are excluded.

In the same spirit as the Framework Directive, the ILO Convention also contains
general principles, on one hand as obligations set upon the States (e.g. to
formulate, implement and review public policy, enforcement system), and on the
other hand as obligations to the employers on the level of the undertaking. These
obligations are consistent with the ones covered under the Framework Directive
(i.e. ensure safe workplaces, machinery, equipment as well as protective clothing
and equipment, ensure safe use of chemical, physical and biological agents,
provision of emergency measures, cooperation of employers in shared
undertakings, workers’ consultation, information and training, no cost for workers).

Moreover, the 2002 ILO Protocol to the Occupational Safety and Health
Convention (P.155), ratified by five MSs, has a broader scope as it does not
exclude domestic workers. It aims to strengthen recording and notification
procedures for occupational accidents and diseases and to promote the
harmonisation of recording and notification systems with the aim of identifying their
causes and establishing preventive measures. It provides more stringent or
detailed requirements on obligations already required in the Framework Directive
(recording and notification of occupational accidents and information for workers).

The 1985 ILO Occupational Health Services Convention (No. 161), ratified by 11
EU MSs, especially refers to occupational health services, in the sense of the
preventive and preventive services of Article 7 of the Framework Directive. The
Convention sets the general principles of national policy and organisation of such
schemes on national level. It requires the specific functions of these services that
include, inter alia, conducting the risk assessment, surveillance of the factors in the
working environment and working practices which may affect workers' health and
health surveillance, advice on planning and organisation of work, collaboration in
providing information, training and education in the fields of occupational health
and hygiene and ergonomics.

Finally, another ILO instrument of a general character, is the 2006 Promotional
Framework for Occupational Safety and Health Convention (No. 187), ratified by

2L |LO, ‘The ILO and the EU, partners for decent work and social justice — Impact of ten years of
cooperation’, ILO office, November 2012, available at http://www.ilo.org/wcmsp5/groups/public/---

europe/---ro-geneva/---ilo-brussels/documents/publication/wcms_195135.pdf
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11 MSs. This instrument focuses on the continuous promotion of a national
preventative safety and health culture, mainly by setting obligations to MSs in order
for them to achieve progressively a safe and healthy working environment through
a national system and national programmes on occupational safety and health.
Recitals 8 and 9 of the Framework Directive also state the responsibility of MSs to
encourage improvements, despite the differences in their legislative systems.

Overall, there is a consistent approach between the above-mentioned ILO
instruments and the Framework Directive. It should however be noted that there
are some differences. More specifically some requirements are more stringent in
the ILO instruments than the general principles laid down in the Framework
Directive:

> Provisions on inspection and enforcement are not included in the Framework
Directive, therefore the ILO Conventions could add value to the OSH acquis®.

> The scope of application of Convention no.155 does not exclude domestic
workers, as it is the case with the Framework Directive. It should be noted that
the Council Decision 2014/51/EU of 28 January 2014 authorises MSs to ratify,
in the interests of the European Union, the Convention concerning decent
work for domestic workers, 2011, of the International Labour Organisation
(No. 189).

> The 2002 Protocol also has a broader scope of application that includes
domestic workers and establishes in some cases (record-keeping, information
for workers, notifications) more stringent or detailed requirements than the EU
OSH acquis®.

Stakeholders have not identified any coherence issues in relation to the interaction
between the Framework Directive and other EU policies or legislation.

None of the national stakeholder interviews identified coherence issues between
the Framework Directive and other non-OSH EU legal acts and policies.

None of the MSs have identified coherence issues between the Framework
Directive and other non- OSH EU legal acts and policies.

Safety and health at work — and generally working conditions — are addressed by
other EU policies, hereunder other non-OSH Directives, action plans and
strategies. Furthermore, other international organisations — in particular the ILO —
pursue improvements to working conditions. These different actions seem,
however, to be in line with the general principles of the Framework Directive and so
they do not give rise to coherence issues.

2 European Commission — DG Employment, Social Affairs and Inclusion, Analysis — in the light of the
European Union acquis- of the ILO Conventions that have been classified by the International Labour
Organisation as up to date, Luxembourg, 2014, p.89.
23 .

Ibid.
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7 Conclusions and recommendations

The final chapter presents the conclusions and recommendations from the above
analyses of implementation, relevance, effectiveness and coherence respectively.
Subsequently, we synthesise the presented results and discuss in general terms
Directive-specific crosscutting issues and key findings, which in turn feed into the
overall conclusions and recommendations.

7.1 Implementation

Although since 1990, numerous infringement proceedings concerning the national
transpositions of the Framework Directive were initiated, it seems that most of the
early stage problems have been overcome, as only few minor discrepancies in the
national transposing legislation remain. All MSs have implemented more detailed
or stringent requirements than those laid down in the provisions of the Framework
Directive. Hence, there are no signs that their implementation has impeded
improvements to occupational safety and health conditions in the MSs.

Among undertakings in the MSs, compliance with the Framework Directive
provisions is good. However, higher compliance is registered for large
establishments than for SMEs. Most undertakings regularly carry out risk
assessments and do follow up on these, and they have appointed internal safety
and health representatives. In addition, workers are generally kept informed and
consulted on preventive services. However, OSH training seems to be insufficient
in a significant share of the establishments.

This good level of compliance is encouraged by a number of accompanying
actions taken at both MS level and EU level to encourage the achievement of the
safety and health targets of the Framework Directive. These include guidance
documents, support tools, awareness-raising campaigns, education and training
activities, and financial incentives. Still, there are indications of information gaps,
particularly for SMEs, and of uncoordinated and unsystematic information.

All MSs enforce the Framework Directive provisions through competent
enforcement authorities and through criminal and administrative sanctions. There
are, however, indications of a lack of resources in labour inspectorates,
necessitating efforts to improve training and international collaboration, and
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increase investments in IT support for data gathering. This should not least be
seen in the light of emerging risks that call for new skills.

Despite the fact that the Framework Directive addresses vulnerable groups, three
Directives specifically target these groups. Therefore, one cannot directly attribute
improvements to the Framework Directive. Due to trends, such as an ageing
workforce, higher employment rates for women, more migrant workers, and more
workers with temporary contracts, there is an increased need to address the
specific issues affecting these vulnerable groups.

Similarly, there is a tendency to support SMEs and microenterprises in complying
with occupational safety and health provisions through lighter regimes and
incentives. However, there is still a tendency for non-compliance among such
undertakings — although to a lesser degree among the financially sound
establishments and those working in high-risk areas.

7.2 Relevance

The Framework Directive has been relevant in the sense that it serves as a basis
for the 23 other specific Directives covering specific risks connected with safety
and health in the workplace. Furthermore, statistics on fatal and non-fatal
accidents, as well as work-related health problems show that it has been relevant
in the sense that many working days and lives each year are lost — although there
has been a significant decrease in the number of occupational injuries in recent
years. In other words, work-related injuries have burdened and are still burdening
individual workers, their employers, and society.

The Framework Directive remains relevant for the future, regardless of the
developments in safety and health at work in the EU. Old risks will recede as we
continue to learn more about chemicals and other workplace contaminants, the
effects of poorly designed equipment and processes, and other workplace hazards;
and new risks will emerge, directing attention to e.g. nanomaterials and
psychosocial risks as well as to an ageing workforce and increased use of green
technologies and alternative energy sources.

7.3 Effectiveness

With the Framework Directive being the basis for the 23 specific Directives, it is
difficult to assess how much of the observed changes to occupational safety and
health in the MSs can be attributed to the Framework Directive and how much
should be attributed to the other Directives. Nevertheless, our analysis — including
the views of both national and EU stakeholders consulted during this evaluation —
suggests that the Framework Directive has positively affected enterprises'
behaviour regarding ensuring occupational safety and health in the MSs. This has
in particular been the case for the large enterprises, and less so for SMEs and
microenterprises. Such lower effects are due to difficulties in complying with
provisions, related to a lack of financial resources and of safety and health
expertise and cultures.
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This impact has been caused by a number of different provisions. Although we
have argued that the CPMs and the other KRs work in tandem to produce impacts,
there is a tendency that both national stakeholders and EU stakeholders put
relatively most importance on risk assessments as they are seen as the foundation
for adopting a risk prevention culture rather than a more reactive approach to
safety and health.

Sanctions and other related enforcement measures and activities are assessed to
have contributed significantly to the effectiveness of the Framework Directive. The
measures of highest importance seem to be combining enforcement with guidance
measures, increased frequency of inspections, and monitoring of enterprises
where problems have previously been identified. Having said that, effectiveness
could be higher as many stakeholders consider that the current level of
enforcement is not always satisfactory, and that there seems to be a trend towards
fewer resources being allocated to enforcement activities.

While the benefits and costs to society and the employers as a result of
occupational safety and health activities are addressed at the OSH acquis level,
the stakeholders interviewed have attributed some of these to the Framework
Directive. Hence, the implementation of the Framework Directive has involved
compliance and administrative costs and has led to less occupational injuries.

The broader impacts of occupational safety and health activities are primarily
assessed at the OSH acquis level. Some national stakeholders associate the wide-
reaching impacts to the implementation of the Framework Directive, and it is a
held view across all MSs that the Framework Directive, and OSH legislation in
general, contributes to establishing a level playing field by setting common
standards for safety and health. The importance of this effect has been especially
highlighted in the context of the economic crisis, and how the Directive's minimum
requirements have helped to avoid social dumping.

Stakeholders from several MSs also highlight that the OSH common standards,
which are intended to create a level playing field in the EU, in reality play against
microenterprises and SMEs as these companies are exposed to the greatest
financial difficulties related to the legislation; such as conducting risk assessments,
replacing and modernising work equipment, performing the medical examinations,
etc.

Hence, overall, it is assessed that the Framework Directive has achieved its stated
objective of introducing measures to encourage improvements in the safety and
health at work. This assessment is supported by the above conclusions — i.e. that
the Framework Directive overall is implemented and complied with, that it remains
relevant, and that it has led to positive workplace impacts as well as safety and
health impacts, and that it has contributed to levelling the playing field by setting
common requirements for occupational safety and health in the EU.
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7.4 Coherence

Since the general principles contained in the Framework Directive form the basis
for the provisions in the other OSH Directives, there is naturally high synergy
between the Framework Directive and the other OSH Directives. This synergy is
not seen as overlapping or as inconsistent. From the perspective of the Framework
Directive, and for the OSH acquis as a whole, there does not appear to be any
coherence issues.

Safety and health at work — and more generally working conditions — are
addressed by other EU policies, hereunder other non-OSH Directives, action plans
and strategies. Furthermore, other international organisations — in particular the
ILO — pursue improvements to working conditions. These different actions seem,
however, to be in line with the general principles of the Framework Directive and so
they do not give rise to coherence issues.

7.5 Overall discussion

In conclusion, we find that the Framework Directive has generally been well
implemented in the MSs. The Directive remains relevant, and it has been effective
and has not given rise to coherence issues.

During the analysis, we have also contemplated whether these achievements
would have been as successful or even more successful with an alternative
structure of the OSH acquis — e.g. having one Directive similar to the Framework
Directive, but with a number of annexes instead of the 23 specific Directives. An
argument in favour of this is that this would make the OSH acquis more
streamlined than it is now. However, we have not identified any major
overlaps/inconsistencies. An argument against change is that the implementation
of a completely new Directive with annexes in national legislation would be an
administrative burden at this time.

On several occasions, we have discussed the possible need to address safety and
health of vulnerable groups — in particular within SMEs and microenterprises. This
discussion has also included the issue of whether such specific targeting can be
accommodated within the present structure of the OSH acquis — hereunder
whether it should take place within the Framework Directive itself, or whether it is
more appropriate to make use of specific Directives

Furthermore, since SMEs represent more than 99 % of all enterprises in Europe, it
is not easy to see how targeting efforts can be stepped up. Having said that, the
microenterprises may increase compliance with provisions through more proactive
guidance. Actually, adopting a ’'think small first’ principle could also benefit large
companies. In other words, smarter regulation is needed rather than more
regulation.

One aspect of workplace health currently only implicitly addressed by the
Framework Directive and not effectively covered in any individual Directive, is the
impact of psychosocial risks on health and wellbeing. Such risks are widely
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recognised as a cause of work-related absence, and stress is currently regarded
as the second most frequently reported work-related health problem in the EU%.

A number of stakeholders, particularly among employers, have expressed concern
that it is difficult or impossible for an employer to differentiate between work and
non-work risks and that this could unfairly penalise employers for risks that they
have no control over. However, such arguments can be applied to other risks,
which are not unique to the workplace including those relating to MSDs and some
physical agents such as noise. However, in each case it is possible to identify
workplace sources of such risk and take steps to safeguard workers, so this
dichotomy does not absolve employers from taking action. This issue was explored
with stakeholders during the validation seminar and although not all participants
appeared to accept this argument, the majority of those who actively expressed a
view appeared to support it.

Given the considerable negative impact on health of psychosocial risks, it is clear
(and appears to be generally if not universally accepted) that some form of action
is required. What is not clear is the nature of such action. Many of the factors
giving rise to such problems are well known. However, given their complexities and
interactions they clearly do not readily lend themselves to the type of prescriptive
directive (possibly incorporating ‘exposure limits’) favoured by some MSs. Equally,
some stakeholders are strongly opposed to what they see as ‘just’ guidance.
Clearly, some action in this area is desirable.

Apart from no action at all (on which there seems to be agreement is not an
option), three possible approaches can be outlined (although there are
undoubtedly more). These are a non-legislative approach based on the use of
(agreed) guidance, goal-setting legislation, and prescriptive legislation. At the
validation seminar, the option of amending the Framework Directive to explicitly
mention psychosocial risks (to make their inclusion as risks explicit), and
addressing the issue by information and guidance was not universally well
received, although some participants did endorse a fully non-legislative approach.
Others however expressed a preference for a more detailed legislative solution.

The extensive research literature on psychosocial risks, including the interaction
between occupational and non-occupational factors, makes this a complex field in
which to enact legislation. However, comments and responses collected during the
course of this study, again supplemented by comments from OSH experts, suggest
that there is less motivation for ameliorative action in the absence of legislation,
implying that guidance alone is less likely to be effective.

The complexities and interactions of different risk factors suggest that a
prescriptive approach would not provide an effective tool for controlling
psychosaocial risks. However, the OSH culture in some MSs does not readily lend
itself to a more goal-setting legislative path. As the prescriptive approach appears
to be that favoured in some MSs (possibly the majority), it is suggested that
consideration is given to commissioning a scientific assessment of the feasibility of

 https://osha.europa.eu/en/topics/stress
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generating prescriptive material (suitable for legislation) relating to psychosocial
risks, to indicate whether or not such an approach could be viable. This could be
used to inform a decision on the form and content of legislative developments in
this important area of worker health.

7.6 Overall conclusion and recommendations

Although the above discussion does not alter the overall conclusion that the
Framework Directive has fulfilled its objectives, it does give rise to a few
recommendations:

Several times during our analysis, we considered the suitability of a goal-oriented
Framework Directive (i.e. process-based) as a basis for the specific Directives,
many of which are more prescriptive by nature. In this context, we looked into the
possibility of changing the OSH acquis structure by assembling the provisions of
the Framework Directive and the 23 specific Directives into one completely new
Directive with annexes. The strength is considered to be the ease of updating
annexes when needed compared with that of updating specific Directives.
However, the weakness is a heavy administrative burden arising from
implementing it in national legislations.

While it is also the view of most stakeholders consulted during the evaluation, we
recommend keeping the OSH acquis structure as it is — i.e. with a Framework
Directive and specific Directives.

Still, we have identified a number of CPMs, such as risk assessments, that are
dealt with both in the Framework Directive and in some of the specific Directives.

Hence, we recommend a streamlining of the OSH acquis specifying for example in
the Framework Directive what is meant by risk assessment and by risk prevention
measures. This should not be repeated in the specific Directives, not least to avoid
confusion. However, where appropriate the specific Directives should explain how
these provisions lead to effective risk management within the given topic
addressed.

As mentioned above, it leads to some variation in the OSH acquis provisions
having both goal-oriented and more prescriptive Directives. As a rule, we assess
that there are benefits from having clearer goals, not least to improve the
Commission's monitoring and evaluation possibilities and so to improve information
about needs for revisions. Another benefit is that this requires the national
stakeholders pursue the same goals — at least to some extent.

Hence, assuming that it is the aspiration for the OSH acquis to become more goal-
oriented in the future, we recommend that this is done when revisions to the
Directives' areas are made, e.g. during a streamlining process. This may also
require revisions to the Framework Directive in order for it to remain a solid basis
for the now more goal-oriented specific Directives. However, our analysis shows
that it will not be straightforward to formulate precise goals for the Framework
Directive — and for many of the other Directives.
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During the streamlining process, it may also be suitable to revise some of the
Framework Directive provisions and introduce new. For example, a number of
stakeholders have claimed that division of responsibilities for carrying out
preventive and protective activities could be made clearer.

Another area in which we recommend further action at the EU level is psychosocial
risks. There is widespread recognition and acceptance that such risks are a major
cause of absence from work in all MSs, and which have a significant, wider impact
on the wellbeing of workers. Although a need for action is generally accepted,
there is presently no consensus on the form and direction of such action.
Nevertheless, it is clear that a dialogue needs to be initiated between stakeholders
on how best to address this issue. Hence, we recommend that the Framework
Directive address this topic in a future revision.

Finally, although we conclude that there are currently no significant coherence
issues, there might be benefits in the future from enhancing synergies between the
Framework Directive (and the other Directives) and new policies and
developments. In other words, we recommend that the Commission take into
account parallel actions — while at the same time monitoring and responding to
emerging risks such as nanomaterials, increased use of green technologies and
alternative energy sources as well as psychosocial risks and trends, such as an
ageing workforce.
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