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Executive summary

Labour provisions play an active role in trade agreements...

Research has shown that trade liberalization can serve as a catalyst for economic growth and increased employment
opportunities in both developing and advanced economies. At the same time these economies have been increasin-
gly marked by inequality and informality, which have led to the heightened public scrutiny of trade liberalization.
There have been calls for policymakers to do more, including in the context of trade agreements, to protect and
promote labour standards and institutionalize the involvement of stakeholders.

It is in this context that labour provisions in trade agreements have come to take on an increasing role. Trade re-
lated labour provisions are defined as: first, references to any standard that addresses labour relations or working
terms or conditions; second, mechanisms for monitoring or promoting compliance with labour standards, such as
consultative groups; third, a framework for cooperation, such as the sharing of best practices, seminars and forums.

Labour provisions are becoming more commonplace in trade agreements and increasingly comprehensive in their sco-
pe. This characterization is not limited to trade agreements between advanced and developing economies, but applies
equally to trade agreements between developing and emerging economies. One fourth of the trade agreements with
labour provisions are between developing economy partners. Moreover, the large majority of current labour provisions
reference internationally recognized core labour standards (such as those referred to in the 1998 Declaration on Fun-
damental Principles and Rights at Work), in addition to monitoring, cooperative and dialogue mechanisms.

The ILO has been involved in providing advice and technical expertise relating to the design and implementation
of labour provisions, upon request of its Members. This is in accordance with its constitutional mandate, the 1944
Declaration of Philadelphia, which lays out the aims and principles of the organization. The Declaration reaffirms
the responsibility of the ILO to review all national and international economic and financial policies and measures
in the light of the fundamental objective of social justice.

This mandate is reiterated in the 2008 Declaration on Social Justice for a Fair Globalization, which also states
that, upon request, the ILO can provide assistance to its Members that aim to enhance decent work in the fra-
mework of bilateral or multilateral agreements subject to their compatibility with ILO obligations. Together
with the 1998 Declaration on Fundamental Principles and Rights at Work, the member States affirm their com-
mitment to international labour standards within the context of trade, stressing that labour standards should
not be used for protectionist trade purposes; that the comparative advantage of any country should in no way be
called into question; and that the violation of fundamental principles and rights at work cannot be invoked or
used as a legitimate comparative advantage.

Given that 55 per cent of trade takes place within the framework of trade agreements, it is useful to understand how these
frameworks support greater coherence in respect of inclusive growth and the promotion of decent work. The present
Handbook of Labour Provisions in Trade on Assessment and Investment Arrangements complements previous ILO
research on the subject by providing practical information in a format geared towards non-specialist audiences, through,
first, more information on trends and the labour market linkages of trade; second, further detail on different approaches
relating to technical cooperation, consultation, dialogue and monitoring, and conflict resolution in trade agreements;
third, practical country examples that show how labour provisions have been implemented — with regard in particular
to stakeholder involvement; and, fourth, the examination of particular issues such as global supply chains, gender and
labour governance.

Prior ILO research has confirmed some benefits of labour provisions, without diverting or harming trade

These trends and questions have recently been analysed in the report Assessment of Labour Provisions in Trade and
Investment Arrangements (ILO, 2016). Before elaborating on the main issues in the present handbook, it would
be useful to revisit the key findings of the assessment report, which complements this research and examines how
and whether labour provisions set the framework conditions for decent work outcomes. The methodology in the
assessment report was based on a cross-national quantitative assessment of the 260 trade agreements reported to
the World Trade Organization (WTO) at the end of 2014, including 71 with labour provisions, designed to give
a better understanding of the labour market outcomes of labour provisions. The analysis was supported by case
studies and interviews at the country level. The key findings showed:
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Over the past two decades, trade-related labour provisions have become more commonplace and com-
prehensive.

This is evidenced in the assessment report by, first, the growing number of trade agreements that include la-
bour provisions — from the first trade agreement to include a binding labour provision in 1994 to the current
situation, with 77 trade agreements (covering 136 economies) that include labour provisions. Almost two
thirds (64 per cent) of the trade agreements with labour provisions came into existence after 2008. Second,
since 2009 it has been standard practice for most labour provisions to reference the 1998 Declaration on Fun-
damental Principles and Rights at Work. These are the four principles and associated rights that are considered
fundamental for social justice, namely: freedom of association and the effective recognition of the right to
collective bargaining; the elimination of all forms of forced or compulsory labour; the effective abolition of
child labour; and the elimination of discrimination in respect of employment and occupation.

In addition, the ratification and implementation of other instruments, such as the ILO Fundamental Con-
ventions, other ILO Conventions classified by ILO as up-to-date, and internationally agreed frameworks
such as the Decent Work Agenda, are being included in some more recent agreements. States also highlight
specific issues in their labour provisions, such as the protection of migrant workers. Aside from the references
to labour standards, there are also evolving mechanisms for implementation and cooperation, including those
relating to stakeholder involvement.

Labour provisions ease labour market access, in particular for working age women.

Based on a cross- country macro-analysis, the assessment report shows that trade agreements with labour
provisions result in labour force participation rates 1.6 percentage points higher than those resulting from
trade agreements without labour provisions. This is because trade agreements with labour provisions bring
larger proportions of working age men and women into the labour market. In addition, because this impact
is stronger for women than men, the gap between men and women’s labour force participation rates is redu-
ced by 1.1 percentage points in countries that have trade agreements with labour provisions. One possible
explanation for this effect is that labour provision-related policy dialogue and awareness-raising can influence
people’s expectations of better working conditions, which in turn increase their willingness to enter the labour
force. In addition, given the focus on non-discrimination in trade agreements, women in particular may be
more inclined to join the labour market in anticipation of better working conditions. These gender-related
findings were also echoed in other parts of the assessment report at the country level.

There is country evidence of the impact of labour provisions on the narrowing of the gender wage gap.

Evidence for this is furnished in the assessment report by the case study of Cambodia’s textile sector, which,
between 1999 and 2004, was covered by a trade agreement with the United States. The Cambodia—United
States Bilateral Textile Agreement included labour provisions and a specific implementation mechanism at
the firm level. The results of the assessment in the report show that the gender pay gap was reduced by about
one-fifth in the textile sector — from 32 per cent prior to the agreement to 6 per cent after its adoption — di-
rectly attributable to this agreement and its implementation programme. Over the same period the gender
wage gap remained virtually unchanged in other manufacturing sectors. These results are partly due to the
incentive structure of the agreement, which tied export quotas to compliance with labour standards, but also
to a monitoring programme (Better Factories Cambodia) that was implemented with the support of the ILO
and backed by the social partners.

Labour provisions in trade agreements do not divert or decrease trade flows.

The assessment report analyses exports over the past 20 years, using a bilateral trade model, and finds that tra-
de agreements both with and without labour provisions boost trade to a similar extent. Trade agreements with
labour provisions are estimated to increase the value of trade by 28 per cent on average, while trade agreements
without labour provisions increase trade by 26 per cent (these results are not statistically significantly different
from each other). Further, if the number of years is reduced to the past 10 instead of 20 years, the positive
effects become even stronger for both types of agreement. These findings are in line with the body of evidence
that concludes that there is no negative impact on respect for core labour standards on export performance.
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o The key mechanism through which labour provisions have an impact is through labour market insti-
tutions, supported by stakeholder involvement.

Based on case study analysis, the assessment report finds that there are common factors related to positive
outcomes. These factors include legal reforms, monitoring, and capacity-building — all supported by stakehol-
der involvement, in such modalities as consultative forums and dialogue. Where stakeholder involvement is
concerned, there have been effective synergies between different approaches. In particular, labour advocates
have combined legal, political, economic, dialogue and monitoring mechanisms in an endeavour to tackle
various issues. Additional cross-border coalitions of stakeholders have been effective in facilitating implemen-
tation efforts, and also in enhancing the overall credibility of dialogue forums.

These are simple, but important findings and constitute a step forward in research on this issue. The objective of
the present handbook is to elaborate on some of these issues and thereby to shed more light on the approaches and
their effectiveness.

Trade liberalization has an impact on gender, global supply chains, and the role of businesses to address decent

work deficits

As has been said before, trade liberalization has impacts on decent work, and presents both challenges and opportu-
nities for all economic actors. Through trade policies and trade agreements, countries are increasingly dealing with
various cross-cutting issues affected by trade liberalization, such as gender, corporate social responsibility (CSR) and

global supply chains. The present handbook sheds some light on these issues.

To date, about one out of four trade agreements in force and notified to the WTO, includes gender references. In
general, gender references in trade agreements are found in labour provisions as part of the principle on the elimi-
nation of discrimination in respect of employment and occupation. But they are also included independently of
the labour provisions, primarily as references to gender equality. Gender provisions depend on dialogue and coo-
perative activities as their principal means of implementation; in practice, however, there is limited evidence of the
implementation of these provisions.

The research suggests that such gender-related commitments could be better tailored to the economic and political
contexts of the countries involved. In addition, there is an important area of opportunity in the implementation of
ex-ante analysis and ex-post gender analyses of trade agreements, as useful tools to support the design and implemen-
tation of these provisions.

Similarly, and to some extent motivated by new forms of production such as global supply chains, reference to CSR
commitments in trade and investment agreements has become increasingly widespread. While global production
networks have been considered as an engine for development, contributing to economic growth and job creation,
they have coincided with decent work deficits. Through CSR instruments and initiatives, businesses may uphold
labour rights in a manner that complements the role played by States. Even though CSR commitments in trade
agreements are new, and the language is generally promotional with limited reference to specific CSR instruments,
they have potential. For example, CSR provisions can be used and monitored by workers, businesses and States,
through the implementation mechanisms that are provided in trade agreements. At the same time, CSR practices
are only one of the different mechanisms available to tackle the challenges and seize the opportunities posed by the
interface between global supply chains and trade policies.

Trade liberalization can have important impacts on domestic and foreign firms in global supply chains, and also
on their workers. A trade barrier on imports can shield domestic producers from import competition, which may
at least delay the market exit of firms and obviate immediate job dismissals. In the context of global supply chains,
however, many firms rely on imported inputs that enter their production process. A trade barrier on imports in this
context can have adverse effects on domestic firms and their workers, with the effects magnified if inputs cross bor-
ders multiple times. Trade liberalization also has an impact on how and where firms set up their global production
networks. In many cases such networks create decent jobs, but it can also happen that basic labour standards are
violated and the quality of jobs is poor. In this respect, an important role can be played by labour market institu-
tions that promote core labour standards in global chains, and also by efforts to provide a cushion to displaced and
disadvantaged workers.
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In this regard, labour provisions in trade agreements provide an entry point for stakeholders and governments to
discuss issues related to decent work in global supply chains and hold the potential to create spillover effects that
may improve domestic governance in trade partners. Labour provisions may facilitate a feedback loop between
governments and their citizens on broader issues that affect trade. For instance, they may help policymakers to inte-
grate labour rights with other public policies (such as fiscal policy, anticorruption policies or criminal laws), which
may eventually lead to improved governance, increased productivity and advance social cohesion.

Countries follow different paths towards the same goal of promoting labour standards and improving working
conditions...

As discussed in more detail in the present handbook, labour provisions take different forms in different countries.
In the great majority of trade agreements that include labour provisions the parties commit themselves to not lowe-
ring their labour standards or derogating from labour law in order to attract trade or investment. Labour provisions
also aim to ensure that domestic labour laws are effectively enforced and are consistent with labour standards. In
all, 72 per cent of trade-related labour provisions make reference to ILO instruments, with most including legally
binding commitments in respect of internationally recognized core labour standards.

Typically, policy mechanisms related to labour provisions can be understood as a combination of different policy in-
tervention: pre-ratification measures, meaning that the parties agree to make certain legal and/or institutional changes
before the agreement enters into force; post-ratification measures meaning that parties agree to make certain legal and/
or institutional changes after the agreement enters into force; technical cooperation, providing resources and training;
monitoring, directed towards the performance of commitments by States or by firms; dispute settlement, including
the possibility of using sanctions; and economic incentives (and disincentives), for instance, in the form of quota in-
creases in exchange for social performance.

«..with the involvement of stakeholders. ..

A number of countries have set up advisory mechanisms to involve social partners in the implementation of labour
provisions in trade agreements. These mechanisms include: permanent consultative structures, more agreement-spe-
cific mechanisms, and more inclusive mechanisms involving broader segments of civil society and the general public.
While they share common traits, the mechanisms differ in some cases. For example, in the case of the European
Union, the consultation of advisory bodies is mandatory for both parties and there is an establishment of institutional
mechanisms explicitly aimed at promoting dialogue between the civil societies of the parties to the trade agreement.

Evidence shows that, through their involvement, social partners can contribute to an environment that is more
conducive to improving labour standards in the long run, including by increasing public awareness of labour issues,
enhancing dialogue between governments and civil society, and putting labour issues on the political agenda. To
improve their effectiveness, however, dialogue mechanisms could become more institutionalized, and the accoun-
tability of governments towards the mechanisms could be strengthened.

Stakeholders have frequently played an important role in activating the various mechanisms provided under the
labour provisions in trade agreements. Evidence indicates that labour rights are most effectively promoted in cases
where different mechanisms, ranging from legal, political and economic mechanisms, to development cooperation
and monitoring, have been used in combination. Collaboration among civil society organizations across borders
has played a fundamental role in the activation of such mechanisms. Opportunities exist to enhance the integration
of the various mechanisms provided under trade agreements.

It clearly emerges from past experience that the involvement of stakeholders in different stages of labour provisions
has been very important in obtaining the desired effect. For example, at the negotiation stage, stakeholders have
advocated — and, in some cases, successfully obtained — stronger government commitment towards implementation
of labour standards (as in the European Union-Republic of Korea agreement). In addition, the filing of public sub-
missions by stakeholders has proved a useful means of raising awareness and promoting labour standards in some
countries (such as the CAFTA-Dominican Republic or United States-Peru agreements).

...in development cooperation and through cross-border dialogue.
From a general point of view, case studies show that different mechanisms such as development cooperation, cross-national

dialogue or enforcement mechanisms are interrelated. Similar to other mechanisms, stakeholder involvement has also been re-
levant in determining their success. For example, in the case of the European Union-Republic of Korea agreement, cross-border
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advocacy by trade unions and other civil society groups led to the inclusion of a trade and sustainable development chapter.
Cross-border dialogue and development cooperation have played an important role in the cases of Mexico and
Morocco in their agreements with the United States and the European Union, respectively. In Colombia the iden-
tification of areas favourable for capacity-building was achieved through cooperation with partner countries and
other stakeholders. Projects resulting from these consultations have proved helpful in strengthening institutions
and capacity-building in ministries of labour and the judiciary.

In the case of the European Union-Republic of Moldova Association Agreement and the Deep and Comprehensive
Free Trade Agreement, dialogue mechanisms have recently been established — for the former, the Civil Society Pla-
tform and, for the latter, the Joint Civil Society Dialogue Forum. These have focused, among other things, on the
overall governmental commitment to labour reform, transparency and accountability, and on the involvement of
the social partners. While these mechanisms provide a space for discussion, it remains to be seen whether they can
also serve as an effective means of raising issues related to the violation of labour standards and their monitoring,
Another finding is that, thanks to close coordination among various stakeholders, the monitoring of compliance
has also been effective. The Cambodian textile sector exemplifies how the governments, employers, trade unions,
and other non-State actors can work together in a trade framework (namely, the Cambodia-United States Bilateral
Textile Agreement) to improve labour market outcomes. The ILO’s assistance also proved helpful in supporting
credible and transparent monitoring,

All the same, even though the mechanisms included in labour provisions have proved reasonably effective in impro-
ving the protection of labour rights, there is still scope for further improvement. While there is a growing trend to
involve stakeholders, problems remain in making that involvement meaningful. Another problem is posed by the
reluctance of some governments to take action, and that is one of the reasons why in some countries gaps remain
between labour legislation and its enforcement.

The ILO will continue to analyse labour provisions, provide technical expertise to its Members, and develop
partnerships to promote decent work in relation to trade and investment in the context of the Sustainable

Development Goals

At its 328th Session in November 2016, the ILO Governing Body decided to continue to collect and analyse infor-
mation regarding labour provisions in trade agreements and provide technical assistance to constituents requesting
support in applying such provisions. The ILO also decided to develop partnerships with relevant international
organizations and others with a view to offering integrated policy advice to constituents regarding the promotion
of decent work in the context of trade and investment, as part of the implementation of the 2030 Agenda for Su-
stainable Development. This decision affirms the aspiration of ILO Members to achieve a better understanding of
the design, implementation and impacts of labour provisions in trade agreements. The decision is timely in the light
of a number of initiatives that have also called for a clearer link between trade policy and supporting strategies to
improve decent work outcomes, including;

* The 2030 Agenda for Sustainable Development, which, through its Goal 8, undertakes to promote inclusive
and sustainable economic growth, employment and decent work for all and also endorses the promotion of a
rules-based equitable multilateral trading system, and, through its Goal 17, seeks meaningful and lasting trade
liberalization;

¢ The Nairobi Maafikiano work programme adopted by the United Nations Conference on Trade and Develop-
ment (UNCTAD) at its fourteenth session, which affirmed that trade was a means to support the sustainable
development goals and that “regional integration can be an important catalyst to reduce trade barriers, imple-
ment policy reforms, decrease trade costs, and increase developing country participation in regional and global
value chains ... These agreements [bilateral and regional trade agreements] should be consistent with, and
should contribute toward a stronger multilateral trading system” (paragraph 29);'

¢ 'The resolutions and conclusions of the Committee on Decent Work in Global Supply Chains, adopted at the
105th Session of the International Labour Conference, in 2016, which concluded that governments should
“consider to include fundamental principles and rights at work in trade agreements, taking into account that
the violation of fundamental principles and rights at work cannot be invoked or otherwise used as a legitimate
comparative advantage and that labour standards should not be used for protectionist trade purposes”.

! United Trade Conference on Trade and Development (UNCTAD). 2016. Nairobi Maafikiano — From decision to action: Moving towards an inclusive and
equitable global economic environment for trade and development (TD/519/Add.2).
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CACICITRCR



®||@I0IV®



TRENDS IN LABOUR
PROVISIONS IN TRADE

ARRANGEMENTS

Labour provisions in trade agreements have become increasingly common over the past two decades,

SUMMARY

developing countries — South-South agreements-.

accounting for 7.3 per cent of trade agreements in 1995 and 28.8 per cent in 2016.

Labour provisions tend to be included in agreements between developed and developing countries — known
as North-South agreements-, while one-quarter of labour provisions are found in agreements among

Labour provisions have also become more comprehensive, including in respect of the obligations within the

framework of ILO instruments, and the mechanisms for implementation and cooperative activities.

Despite some emerging evidence, the effectiveness of labour provisions in improving working conditions is a

largely under-researched area, and further research is needed.

What are labour provisions and what
have been their trends?

S ince the North American Free Trade Agreement (NAFTA)
of 1994, labour provisions have become increasingly more
common in trade agreements.

The number of trade agreements with labour provisions has in-
creased from 3 in 1995 to 77 in 2016 (figure 1). These figures
account for 7.3 per cent of the total number of trade agree-
ments in 1995 and 28.8 per cent in 2016. In addition, labour
provisions have also become more comprehensive in their sco-
pe, with most referring to core labour standards and other ILO
instruments, as well as mechanisms for implementation and
cooperation, including with stakeholder involvement.

The definition of labour provisions that is referred to in

this chapter is broad-based and includes:

*  Any reference to standards that addresses labour rela-
tions or minimum working terms or conditions;

*  Any mechanism to promote compliance with the stan-
dard, such as consultative bodies to facilitate dialogue,
which can be permanent or temporary;

*  Framework for cooperative activities, such as technical
assistance, exchange of best practice, training, and others.

On the one hand, labour provisions are viewed as governance
tools and a means of promoting compliance with internatio-
nal labour standards. Indeed, in most trade agreements that
include labour provisions trade partners promote compliance
with labour standards through various commitments which
are discussed further below.

On the other hand, labour provisions are also cooperative tools for dia-
logue and the exchange of information on a number of labour issues.
Given that, over the past decade, a growing number of jobs
have been linked to trade, the inclusion of labour provisions in
trade agreements can have implications for workers. Indeed,
in the past two decades alone, the number of jobs related to
international trade has rapidly increased both in terms of their

This chapter was written by Marva Corley-Coulibaly, Takaaki Kizu, Elizabeth Echeverria Manrique and Ngoc-Han Tran
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Trends in labour provisions in trade arrangements

number and their share of total employment. For example, an
ILO study on 40 countries® estimates that the number of jobs
linked to global supply chains has increased from 296 million
in 1995 to 453 million in 2013, accounting for 16.4 per cent
of total employment in 1995 and 20.6 per cent in 2013.°

The present chapter reviews the scale and scope of labour pro-
visions, along with their effectiveness based on the findings in
the literature.

Figure 1.1 Trade agreements with and without labour
provisions, 1995-2016 *
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What are regional patterns of labour
provisions in trade agreements?

he majority of labour provisions tend to be included in

agreements between developed and developing coun-
tries (North-South agreements). These North-South trade
agreements account for as much as 70.1 per cent of the total
number of trade agreement with labour provisions.

But there are also an increasing number of trade agreements with
labour provisions concluded among developing and emerging
countries (South-South agreements). In fact, one fourth of all
trade agreements with labour provisions are between developing
economy partners, involving in particular a large number of tra-
ding partners in Latin America and Sub-Saharan Africa.

There is some regional variation underlying the overall trends
in labour provisions. Among the 136 countries that have in-
cluded labour provisions in their trade agreements, Canada,
Chile, the EU and the United States are particularly active.

? The sample 40 countries are seven emerging economies (Brazil, China, In-
dia, Indonesia, Mexico, the Russian Federation, Turkey), and 33 advanced
economies (Australia, Canada, the EU 27 countries, Japan, the Republic of
Korea, Taiwan (China) and the United States).

3ILO (2015).

The trade agreements concluded by Canada and the United
States almost exclusively include labour provisions. The Uni-
ted States has included labour provisions in 13 out of its 14
agreements in force. Similarly, Canada has labour provisions
in 9 out of its 11 trade agreements. The EU has concluded
15 trade agreements with labour provisions, accounting for
39.5 per cent of the total of 38 trade agreements in force.”
Lastly, Chile has included labour provisions in 12 out of its
26 agreements in force.

Some countries have not included any labour provisions in
their trade agreements. As of August 2016, there were 55
such countries from all regions across the world, except Ea-
stern Europe. At the regional level, countries without labour
provisions in their trade agreement are more highly concen-
trated in Southern Asia and the Arab States. No countries in
Southern Asia and only four of the 12 Arab States have such
provisions.

What about normative contents and
scope?

As mentioned above, the content of labour provisions include
a range of obligations (and also non-committal provisions)
and references, most notably to ILO instruments. There are
also mechanisms for implementation and enforcement ran-
ging from governmental and civil society committees for
monitoring and dialogue, amicable or formal consultations,
recourse to a general or dedicated panel in the event of dispu-
tes, and the application of fines or sanctions.

The nature of the normative contents (obligations or po-
litical commitments) is determined by the question: what
do countries undertake to do in respect of labour rights and
working conditions? Research shows that the most frequent
commitments found in the agreements are the following:

¢ To ensure the effective enforcement or implementation
of laws, regulations and labour standards;

*  To adopt, uphold and/or improve laws, regulations and
labour standards;

*  Not to waive or derogate from laws, regulations and la-
bour standards;

*  The reaffirmation of obligations of parties to the agree-
ments as members of the ILO;

*  To promote public awareness of labour and laws, tran-

4 Data shown in the figure is as of August 2016.

> The European Union has different types of agreements that regularly in-
clude a trade pillar or component: Association Agreements, Stabilisation
Agreements, Deep and Comprehensive Free Trade Agreements or Areas and

Economic Partnership Agreements.
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sparency and communication to the public;

¢ To ensure access to tribunals in order to uphold labour
laws and standards;

*  To provide procedural guarantees to ensure the effective
application of labour laws, regulations and standards.

Where their scope is concerned, in some instances, parties
commit themselves to these obligations under international
frameworks relating to international labour standards or la-
bour rights and principles. For example, it is quite common
for most trade agreements with labour provisions to include
reference to the 1998 Declaration on Fundamental Prin-
ciples and Rights at Work® (figure 1.2).

Figure 1.2 Reference to the ILO instruments in trade agree-
ments, 20167

But, there are also examples where other ILO instruments or
frameworks have been included, beyond these standard refe-
rences. These include the following:

1998 Declaration | RS 6/ 9
Convention 182 I 182
Decent Work Agenda |l 13.0
Social Justice Declaration |l 11.7
ILO fundamental Conventions Il 9.1
ILO Conventions M 5.2
Pertinent ILO standards || 1.3
ILO priority Conventions || 1.3
0 20 40 60 80

Share in total labour provisions (percentage)

¢ ILO fundamental Conventions, whose effective im-
plementation is called for in 9.1 per cent of trade agre-
ements with labour provisions, in particular EU trade
agreements;

¢ ILO Decent Work Agenda, referred to in 13 per cent of
EU and some Canadian trade agreements;

o ILO Social Justice Declaration for a Fair Globali-

6 The Southern African Development Community (SADC) does not include
a reference to the 1998 ILO declaration. It does, however, refer to individual
ILO core Conventions, such as Conventions Nos. 29 and 105 (on forced la-
bour); Nos. 87 and 98 (on freedom of association and the right to collective

bargaining); Nos. 100 and 111 (on discrimination); and No. 138 (on the

Trends in labour provisions in trade arrangements

zation, referred to in 11.7 per cent of agreements con-
cluded by the EU, the European Free Trade Association
(EFTA) countries and Canada.

Besides ILO instruments, certain specific issues of impor-
tance to the countries are also included in provisions, such
as gender for the EU (for instance, in agreements with the
Republic of Korea and Georgia) and Canada (in agreemen-
ts with Peru and Colombia), and the protection of migrant
worker rights for Canada and some EU agreements (for
example, with Colombia and Peru) (see box 1.1).

Apart from the reference to labour relations and working con-
ditions, reference is also made to a wide variety of cooperative
mechanisms, on such matters as institutional capacity-buil-
ding, as between Costa Rica and Singapore; on labour-related
policy dialogue, as between Chile and Peru; on promotional
activities, including technical cooperation projects, as in the
East African Community; and on consultation and dialogue,
as between Hong Kong, China, and Chile.

How effective have labour provisions
been in improving working conditions?

he effectiveness of labour provisions is a hugely under-re-

searched area. This is because the link between these pro-
visions and working conditions is complex and difficult to
examine. In order for labour provisions to materialize in wor-
king conditions at the firm level, they first need to have some
impacts at the institutional level, for example, by triggering
changes in laws and regulations. Such intermediate outcomes
would then have more direct impact on working conditions
at the firm level. A direct link of this nature is difficult to
quantify, however (see chapter 4). Hence, there is a signifi-
cant lack of empirical research on this topic.

These difficulties notwithstanding, a few empirical studies
have been carried out, pointing to some emerging evidence.
One study finds that labour provisions in trade agreement
ease labour market access, in particular for working age wo-
men. Trade agreements with labour provisions boost labour
force participation rates by 1.6 percentage points more than
agreements without labour provisions. Since this impact
is stronger for women, the gender gap in the labour force
participation rate is reduced by some 1.1 percentage points.
One possible explanation for the positive impact of labour
provisions on labour force participation rate is that labour
provision-related policy dialogue and awareness-raising can
influence people’s expectation of better working conditions.

minimum age of entry into employment).
7 Some agreements make reference to general principles and labour rights
without making direct references to ILO instruments (Declarations, Con-

ventions, Recommendations or Protocols).
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dian trade agreements:

Box 1.1 Labour rights of migrant workers

Unlike trade, the migration of low-skilled workers tends to move in one direction only: from developing to developed
countries. This pattern of migration has led to a clash of interests,® which might partly explain the limited inclusion of
provisions on migrant workers’ rights and the growing inclusion of security and mobility-related clauses in trade agree-
ments.” Given the importance of labour protection for migrant workers in trade agreements, the United Nations Human
Rights Council suggested that States include explicit references to international human rights and labour instruments in
all trade agreements."” Since 2009 provisions for migrant workers have been increasingly incorporated in EU and Cana-

Provisions for migrant workers in EU trade agreements: Provisions on migrant workers tend to be part of the EU
political agreements, more than of EU Free Trade Agreements or trade pillarss DCFTAs under Association Agreements.'!
The EU-Colombia and Peru trade agreement and the political pillar of the EU-Ukraine agreements make direct reference
to migrant workers’ rights. Provisions for migrant workers are incorporated in the main texts of these two agreements.

Provisions for migrant workers in Canada trade agreements: Provisions for migrant workers are incorporated
in side agreements on labour (agreements on labour cooperation) in all Canada’s trade agreements (signed and in
force) since 2009. These provisions for migrant workers include non-discrimination clauses relating to conditions
of work for migrant workers and scope for cooperative activities regarding promoting labour standards. In the case
of the Canada-Jordan trade agreement, the provision also includes cooperation in the management of temporary
foreign worker programmes.

EU- Canada Comprehensive Economic and Trade Agreement (CETA)'%: In 2011, the EU undertook an ex-ante
assessment of the impact of trade agreements on the EU and Canada in terms of their economic and social aspects.
The assessment suggested that, given the economic situation of Canada and most EU Member States, there would be
less demand for labour movement between Canada and the EU, even for high-skilled workers (p. 375). This notwi-
thstanding, the assessment called on both parties to promote and ensure the non-discrimination of migrant workers
(p- 137). A specific reference to migrant workers is included in the Trade and Labour chapter (Art. 23.3(2)(c)).

In addition, given the focus on non-discrimination in labour
provisions, women may be more encouraged by the labour
provisions to join the labour market than men.

The positive impacts of labour provisions on gender equality are also
found at the country level. For instance, a study of the Cambodian
textile sector finds that the labour provisions in the Cambodia-U-
nited States bilateral textile agreement and its implementation pro-
gramme played a significant role in reducing gender wage gaps in
the textle sector by some one fifth — from 30 per cent prior to the
agreement to 6 per cent after its adoption and implementation. Sin-
ce the gender wage gap in other manufacturing sectors remained
unchanged, the narrowing of the gender wage gap can be attributed
to the labour provision and its implementation programme.
Despite some available evidence, the effect of labour provisions
might remain to be manifested, given that the extensive inclu-
sion of labour provisions is a relatively recent development. Thus,
further empirical research on this topic is strongly encouraged.

# Lavenex and Jurje (2014, p. 5).

? United Nations (2016, p. 6); Lavenex and Jurje (2014, p. 19).

There are three types of migration clauses in trade agreements: (i) Security
related clauses: refer to parties’ commitment to fight irregular migration, co-
operation on readmission of illegal migrants and cooperation on circulation
of migration for development. (ii) Labour rights clauses: non-discrimination
of migrant workers. For example, Art. 276 in EU- Colombia and Peru tra-

de agreement and Art. 17 in EU- Ukraine trade agreement (iii) Movement

Conclusions

he growing trend to include labour provisions in trade

agreements is evidenced by the rise in the number — and
also the share — of these provisions since 2008. In addition, the
scope of labour provisions has also broadened to include refe-
rence not only to core labour standards, but also to other ILO
instruments and to cooperative and dialogue mechanisms.

Given the regional variation in trends, more research is needed
on the effectiveness of mechanisms. This includes analysis at
the institutional level, to gain a better understanding of the fol-
lowing factors: first, how labour provisions can promote inter-
national labour standards through capacity-building not only
of domestic institutions, but also of civil society and firms; and,
second, how such promotion could be more strongly linked to
better decent work outcomes at the firm level.

related provisions: mobility of service suppliers (addressed under Mode 4 of
the GATS) and labour mobility (regarded as a basic freedom (EU, MER-
COSUR) or a mean to further trade liberalization and economic integration
(NAFTA, ASEAN).

1% United Nations (2016, p. 6).

' They are EU- Colombia and Peru, EU- Central America, EU- Moldova,
EU- Georgia and EU- Ukraine.

12 CETA was signed on 30 October 2016.
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TRADE AND CORE

LABOUR STANDARDS

The connection between trade and labour is an essential element in the establishment of the ILO and

the WT

Globalization.

SUMMARY

What is the historical context of
the link between trade and labour
standards?

ighteenth century writings address the link between tra-

de and labour standards, and reflect the awareness of the
role that labour standards could play in securing competitive
advantage.” In particular, the writer Jacques Necker, a French
finance minister cautioned that a competitive advantage, ba-
sed on weak labour rights, could only be obtained if countries
acted in isolation."

In the early 19th century, this economic reasoning was sup-
ported by a moral obligation on the part of some social acti-
vists, during the industrial revolution, to improve the welfare
of workers, i.e., “a charitable urge to impose constraints on
laissez-faire conditions of labour™."” These activists included
the Welshman Robert Owen, who campaigned in 1817 for

This chapter was written by Marva Corley-Coulibaly and Tilottama Puri
13 See Servais (2009) and Charnovitz (1987).

14 Servais (2009).
5Tbid, (p. 21).

Since the 1996 Singapore Ministerial Declaration that renewed the commitment of the WTO membership
to internationally recognized core labour standards, the ILO has affirmed two major declarations that
explicitly consider the trade and labour linkage. This includes the 1998 Declaration on Fundamental
Principles and Rights at Work and its Follow-up and the 2008 Declaration on Social Justice for a Fair

With the growth in labour provisions in bilateral and plurilateral trade agreements that refer to ILO
instruments ILO’s support has been increasingly sought by Member States to meet their commitments with
respect to international labour standards in the context of trade agreements.

an eight-hour workday, as well as Europeans such as Charles
Hindley, Edouard Ducpétiaux, J.A. Blanqui, Louis René Vil-
lermé and Daniel Le Grand. The latter, from 1844 onwards,
drafted different projects addressed to governments to pro-
tect workers particularly from the impacts of international
competition based on different working conditions between
countries.'®

By the early 20 century some advanced economies in Europe
had made some efforts to achieve a level playing field based on
the institutionalization of minimum conditions of work and
labour rights across trading partners.” This included a series
of international conferences between 1890-1897 that were at-
tended by a large group of representatives from European eco-
nomies, including administrators, diplomats, academics and
business representatives. The conferences discussed working
conditions, proposed the creation of international labour legi-
slations as well as the establishment of an international associa-
tion for the protection of workers.

These considerations became an essential link in the establi-

'*Von Potobsky and De La Cruz (1990).
"7 For example, Austria, Belgium, France, Germany, Great Britain, and

Switzerland.
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shment and founding principles of the International Labour
Organization (ILO) as laid out in the ILO Philadelphia De-
claration in 1944." The Philadelphia Declaration affirms that
in order to achieve lasting peace and social justice that it is
the responsibility of the Organization to examine and consi-
der all international economic and financial policies and
measures in the light of this fundamental objective.

Prominent discussions to link trade and labour standards
also took place at the early stages of the international trade
frameworks and organizations. This includes the Havana
Charter of the proposed International Trade Organization in
1948 and the establishment of the World Trade Organization
(WTO) in 1994. Indeed, Article XX in General Agreement
on Tariffs and Trade (GATT), includes the exception for
unacceptable labour standards.”

These and latter discussions on trade and labour have been ra-
ther contentious. But there have also been consensus reached
that have moved the debate forward. In addition, these pla-
tforms have opened the door to integrating trade and labour
standards into broader growth and development agendas—in
both specific and comprehensive ways. This will be the focus
of the remainder of the chapter.

What are the relevant organizational
mandates?
Singapore Ministerial Declaration

Aconsensus on trade and labour was reached in the Singa-
pore Declaration of 1996. The Declaration reaffirmed
the commitment of the WTO membership to international-
ly recognized core labour standards in the multilateral trade
framework.

The road towards this consensus is an interesting point for the
current analysis.

The WTO Ministerial Conference held in Singapore in
1996 was the first such ministerial meeting of the newly for-
med organization, but it was not the first discussion on the

trade and labour linkage in the WTO.

* At the prior meeting to establish the organization, held

18 Valticos (1997).

! This would be under the exceptions provided for public morals (Article XX
(a)); human life and health (Article XX(b)) and for taking measures against
prison labour (Article XX (e). The main conditions for application are: ne-
cessity, proportionality and that the measure does not create unjustified di-
scrimination. Kaufmann (2007).

» Sutherland (1998, p. 92).

'This could take the form of exclusion from preferential arrangements; restrictive quo-
tas or trade barriers; the raising of tariff levels; and temporary suspension (Lim, 2005).

in Marrakech two years earlier, a concerted push had
been made by the United States and France for a social
clause in trade relations.”

¢ The social clause referred to introducing restrictions on
trade as the result of failure to remove the most extreme
forms of labour exploitation in exporting countries.”

¢ The social clause was not supported by other members of
the organization and no decision was taken.”

A more strategic approach to the discussion of the social clau-
se took place at the Singapore meeting in 1996, where a bloc
of developed economies, including France, Norway and the
United States, supported it. Equal opposition to the clause
was mounted by a group of developing countries (including
notably, the countries of the Association of Southeast Asian
Nations (ASEAN), Argentina, Brazil, India and Pakistan),
but also the United Kingdom and Australia, whose principal
concern was that labour standards would be used as a pretext
for protectionism.”

A compromise solution was reached. The Singapore Mini-
sterial Declaration, adopted in 1996 affirmed:

*  The renewed WTO commitment to the observance of
internationally recognized core labour standards.*

*  The ILO is the competent body to set and deal with in-
ternational labour standards.

¢+ The use of labour standards for protectionist purposes
must be rejected.

¢ The comparative advantage of countries, particularly
low-wage developing countries, must in no way be put
into question.

¢ The continuation of existing collaboration between the
ILO and WTO Secretariats.”

This statement clearly expressed the Members states com-
mitment to support labour standards as WTO members and
laid out the ground work for joint collaboration with the
ILO. Nevertheless, later proposals by the EU* to establish
a joint ILO/WTO and the US and Canada to establish a

WTO working group on trade, developmental, social and

“1In fact, the only follow-up that is mentioned is a brief reference in the
Chair’s list of issues that it could eventually be considered in the WTO work
programme (Leary, 1997).

5 Van Grasstek (2013); SUNS (1996).

H#GATT Article XX already refers to labour standards.

51t should be noted that at the time there was no significant cooperation
between the WTO and the ILO (Van Grasstek, 2013).

% EU mandate for the WTO Seattle Ministerial, See also the annex to the

European Commission Communication on core labour standards (2001).
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environmental dimensions of policy choices were met
with strong resistance at the third WTO Ministerial Mee-
ting in Seattle in 1999.7

The Declaration on Fundamental Principles and Rights
and Work

Shortly after the adoption of the Singapore Ministerial De-
claration, the ILO adopted in 1998 the Declaration on
Fundamental Principles and Rights at Work and its
Follow-up. This new instrument was created to strengthen
the application of principles and associated rights that are
considered fundamental for social justice. It commits ILO
members to respect and enforce the core labour standards as
human rights regardless of whether or not they have ratified
the relevant ILO Conventions.?

This was the second major statement of principles and po-
licies by the ILO (since the Philadelphia Declaration). The
core labour standards, enshrined in the Declaration include:

*  Freedom of association and the effective recognition of
the right to collective bargaining

¢ Elimination of all forms of forced or compulsory labour
o Effective abolition of child labour

¢ Elimination of discrimination in respect of employment
and occupation.

In apparent consideration of the trade and labour linkage, the De-
claration stresses that that these standards: (i) should not be used
for protectionist trade purposes; and (ii) the comparative advanta-
ge of any country should in no way be called into question.

Additionally, in the Follow-up to the Declaration a review me-
chanism was set up at the ILO to monitor compliance and re-
port progress towards ratification of the core labour standards.

Thus, by virtue of their ILO membership, most countries com-
mitted themselves to respecting and promoting the core labour
standards, and to reporting on a regular basis on progress with regard
to these obligations. Indeed, the 1998 Declaration is the common
baseline reference for labour standards in most trade agreements.

The Social Justice Declaration for a Fair Globalization

In the 21* century, the ILO reaffirmed its mandate with respect
to the link between trade and labour and adopted the Decla-
ration on Social Justice for a Fair Globalization. It is the
third major statement of principles and policies from the ILO
and its Members to achieving social justice. The Social Justice

% See for example, OECD (2000) and WTO (2001).
% These principles correspond to those agreed at the World Summit on So-

cial Development in Copenhagen (1995) and reflected in the Copenhagen

Trade and core labour standards

Declaration reaffirmed the mandate of the ILO in an era of
globalization and comprehensively linked labour, economic
and trade policies. In particular, the Social Justice Declaration:

o Reaffirms the commitment in the 1998 Declaration on
Fundamental Principles and Rights at Work that (i) la-
bour standards should not be used for protectionist trade
purposes and ii) adds that the violation of fundamental
principles and rights at work cannot be invoked or used
as a legitimate comparative advantage.

*  Requires that upon request the ILO can provide assi-
stance to its Members, who aim to enhance decent work
in the framework of bilateral or multilateral agreements
subject to their compatibility with ILO obligations.

It is worth noting that the 2008 Declaration is not limited to core la-
bour standards, but covers all strategic objectives of the Decent Work
Agenda—induding social protection, social dialogue and employment.

Alongside the emerging consensus on the trade, labour lin-
kage there exists apprehension on the part of some countries
to include labour provisions in trade agreements. Although
labour provisions in trade agreements differ from the social
clause in scope and implementation, much of the discus-
sion on trade and labour has centred on similar arguments
to the social clause. But, as noted above, labour provisions
tend to reference core international labour standards. There
is also strong emphasis in labour provisions on cooperative
mechanisms, such as capacity-building and social dialogue.
In addition, enforcement mechanisms are based on a broad
array of tools, including social dialogue.

Are the main arguments for and against
labour provisions still valid?

he main tenets of the debate linking trade and labour

standards relate to economic, human rights and po-
litical considerations—the most widely debated of which
seems to centre on the economic aspects.

From an economic perspective, the chief issue is whether
labour standards are needed to level the playing field. On the
one hand, opponents of labour provisions argue that they are
not needed because competition in itself will lead to an im-
provement in labour standards. In the short term, there may
be distortion, but this is temporary. Eventually labour stan-
dards will improve as economic growth leads to more jobs
and improved decent work outcomes. From this perspective,
labour provisions are viewed as market distorting and can-
not be justified from the standpoint of efficiency.”

Declaration on Social Development and Action Programme of the World Council
on Social Development.
 See, for example, Lim (2005), Langille (1994).
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On the other hand, proponents argue that markets must ope-
rate in a framework of rules and regulations. Such intervention
is warranted because growth does not automatically lead to
better decent work outcomes. There are structural barriers that
prevent workers from easily changing employers or sectors.
From this perspective, labour provisions are needed to address
market failures with regard to decent work outcomes.*

The three key issues in this argument have been related to the
following areas:

o Comparative advantage: Opponents argue that labour
standards, by increasing the cost of labour, undermi-
ne the low wage comparative advantage of developing
countries on which they rely on for encouraging expor-
ts and attracting foreign direct investment. Proponents
argue that respect for core labour rights promotes fra-
mework conditions for development and sustainable
growth. Additionally, violation of core labour standards
cannot be used as a justification for legitimate compara-
tive advantage.

o Distortion of trade and employment: According to
neoclassical trade theory, by distorting markets, labour
provisions ultimately lead to reduced trade and employ-
ment. Proponents argue that neoclassical trade theory
fails to consider the possibility of trade-induced unem-
ployment and surplus labour in low wage countries, whi-
ch have kept wages for unskilled workers relatively low.

o Protectionism: Some consider labour provisions a form
of disguised protectionism from high wage countries,
mainly in response to competitive pressures from low
wage countries. Opponents argue that labour provisions
cannot be a form of protectionism if they apply in a
manner that is not discriminatory and are not aimed at
creating a disguised restriction on trade.”

As for undermining comparative advantage and harming tra-
de, the limited empirical evidence tends to support the coun-
terargument. The majority of studies on the issue show that
respect for core standards does not adversely impact exports
or investment. Additionally, studies find that there are spil-
lover benefits of respect for core labour standards that could
improve growth and development outcomes.*

* A seminal 1996 study by the Organisation for Econo-
mic Co-operation and Development (OECD), updated
in 2000, concludes that countries that raise labour
standards do not sacrifice export performance. Core la-
bour standards actually increase economic development;

3 See, for example, Lim (2005).
31 See GATT, Article XX.

32 See also DiCaprio (2005).

3 OECD (1996) and (2000).
#1LO (2016).

and countries that respect core labour standards will
transition more easily to trade liberalization.

o ILO research shows that trade agreements with labour
provisions boost trade to the same extent as trade agree-
ments without labour provisions.* The study finds that a
trade agreement with labour provisions increases the value
of trade by 28 per cent on average, while a trade agreement
without labour provisions increases trade by 26 per cent.?’

*  Empirical evidence suggests that countries with very low
labour standards receive little foreign direct investment
and that, although labour standards are supposed to
increase the cost of labour, the impact is usually offset
by positive non-labour cost effects that managers of
multinational enterprises value, such as productivity and
good governance.*

*  Empirical evidence on 104 countries shows that core la-
bour standards have a positive impact on per capita GDPY

Some other earlier studies refuted the claim that labour stan-
dards do not have a negative impact on trade. Most were ba-
sed, however, on analysis of labour standards in general, not
core labour standards, which tend to be the focus of labour
provisions in trade agreements.*® One recent paper, however,
finds that under certain circumstances, labour clauses in trade
agreements may reduce the trade-promoting effect of a trade
agreements—but specifically for middle-income countries,
especially when the trade agreements partner is a high-inco-
me country.”

What are other considerations?

egardless of the economic reasons, some argue that there is
moral obligation to respect labour rights. In this regard,
labour rights are more than a labour issue, and can be seen as
both a human rights issue and an issue of governance and
inclusive and sustainable development.

Indeed, there is almost universal consensus with regard to
the recognition of the core labour standards as human rights,
which are often reflected in human rights instruments.
This is the case of the Universal Declaration of Human Ri-
ghts; the International Covenant on Civil and Political Ri-
ghts; the International Covenant on Economic, Social and
Cultural Rights; the Convention to Eliminate all Forms of
Discrimination against Women; and the Convention on the

Rights of the Child.

% These figures are not statistically significantly different from each other.
% Elliott and Freeman (2003).

3 Bazillier (2008).

¥ OECD (2000).

% Kamata (2014).
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Some commentators argue that the human rights approach
may weaken labour rights, by limiting the framework to a
specific list of rights, and ignoring other important labour ri-
ghts.“ Others, however, recognize the importance of the core
labour standards as enabling rights that enhance the possibi-
lity of workers to claim other rights.*! Taking this argument a
step further is the suggestion that the freedom of association
in particular is the key to achieving human rights.”

On the issue of governance, inclusiveness and sustainable
development, the 2004 report of the World Commission
on the Social Dimension of Globalization recommends a
broader approach to the trade and labour interplay by brin-
ging in the wider socio-economic development and gover-
nance dimension. This is also supported in the 2030 Agenda
for Sustainable Development, which endorses a rules-ba-
sed equitable multilateral trading within the framework of
inclusive and sustainable economic growth, employment and
decent work for all.

More recently, the trade and labour interplay was addres-
sed as part of an appropriate governance system to achieve
coherence between economic outcomes and decent work in
global supply chains. In the resolutions and conclusions of
the 105th Session, 2016 of the International Labour Con-
ference Committee on Decent Work in Global Supply
Chains, it is recommended that governments should “con-
sider to include fundamental principles and rights at work
in trade agreements taking into account that the violation of
fundamental principles and rights at work cannot be invoked
or otherwise used as a legitimate comparative advantage and
that labour standards should not be used for protectionist tra-

de purposes...”

Conclusions

n the past 20 years labour provisions in trade agreements

have grown in importance, from one binding commitment
in 1994 to 77 in 2016. More recently, about 80 per cent of
agreements coming into force since 2013 include labour pro-
visions.* A great majority of these agreements that include la-
bour provisions reference ILO instruments, such as the 1998
Declaration (66 per cent), but also the Decent Work Agenda
(13 per cent) and the ILO Declaration on Social Justice for a
Fair Globalization (11.8 per cent). ©

Increasingly, Members States have requested the ILO’s assi-
stance to meet their commitments with respect to internatio-
nal labour standards prompted by labour provisions in trade
agreements. These requests include technical assistance on

i See, for example, Alston (2005), and Langille (2005).
' Maupain (2005).

“United Nations (2016), ILO (2012), and ILO (2013).
“1LO (2016. para 16(h)).

Trade and core labour standards

labour standards, labour practices and implementing com-
mitments—-including monitoring, dialogue and dispute sett-
lement.® But, also assessments of labour market impacts of
trade and effective policy responses. If the trend towards bi-
lateral and plurilateral agreements continues, ILO assistance
on these issues is expected to increase.

Indeed, linking trade with labour standards is only one tool
for promoting labour standards. Policy coherence is equally
important, including with other international organizations.

In the context of its mandate, the [LO has also been involved
in joint research projects with the WTO on trade and labour
markets, such as promoting more socially sustainable globa-
lization through stronger linkages between trade, labour and
social policies.”” The implementation of the 2030 Agenda also
provides an opportunity to work with other international or-
ganisations to provide integrated policy advice in the context
of inclusive and sustainable development.
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LINKS BETWEEN
TRADE AND LABOUR:

AN OVERVIEW OF THE
THEORY AND EVIDENCE

and depends strongly on institutional factors.

SUMMARY

What is the link between trade and
labour market outcomes?

number of questions have been raised about the effects
f globalization, and the increasing number of trade
agreements, on the labour market:

*  Does increased trade improve employment creation?

*  Is the quality of jobs, in terms of informality and wages,
among others, affected by trade?

There appears to be no consensus on either question, and di-
scordant voices have been raised by academics and the wider
public. It is important to get a sense of this interaction since
more focused policies, which can help improve the benefits
of trade for all, can only be developed on the basis of such
information.

For this purpose, this short brief examines the link between
trade and different aspects of the labour market, based on the
theoretical and empirical literature.”

This chapter was written by Pelin Sekerler Richiardi
% This brief focuses on the impact of trade from an economic perspective.
For the impact on labour standards, see the brief on “Trade and labour stan-

dards linkage” of the present handbook.

Overall, the literature indicates that the impact of trade on labour market outcomes cannot be generalized,

The impact of increased trade on employment creation seems to be slightly positive at the aggregate level;
there is considerable variation, however, at country, sector and firm levels.

With regard to the impact of trade on informal employment and wage inequality, the theoretical point of
view is mixed — empirical studies mostly point to an increase in both cases.

It is difficult, however, to draw a general conclusion from the
various studies for a number of reasons as set out below:

¢ First, their findings are largely affected by different as-
sumptions made by the researcher, such as whether the-
re is full employment, perfect competition and constant
returns to scale.

*  Second, the indicators used (for example, to account
for trade, tariffs or volumes of exports and imports) can
vary and affect the outcomes.

¢ 'Third, the choice of computable general equilibrium
(CGE) or different econometric techniques, whether
these be time series analysis, difference in differences,

will lead to different findings.

More important, what emerges from the studies is that coun-
try-specific conditions (such as the labour market and social
institutions) play an important role in determining how trade
affects the labour market.”

Strong arguments, based on existing research, may be put
forward for both the positive and the negative effects of trade

# See also Jansen, Peters, and Salazar-Xirinachs (2011) for an overview.
% See, for example, Milberg and Winkler (2011).
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on different aspects of the labour market. The objective of

the present brief is to give an overview of both sides of the
argument.

Trade and employment creation from a theoretical
perspective

The theoretical stance in respect of the impact of trade on em-
ployment has substantially evolved over the last three decades.

o Traditional trade theory® and, until recently, modern
theory on this issue have commonly assumed perfectly
flexible labour markets and full employment, and
could only explain inter-industry trade (trade in diffe-
rent goods). The focus was hence on employment shifts
across industries as the result of trade, which implied
that, in the long run, the unemployment rate would not
be affected by trade. Such a framework did not allow
for consideration of changes in the overall number of
employed workers at the aggregate level.

o Newer theories, however, have explored different mecha-
nisms, and opened up space for exploring the impact of
trade on job creation from diverse angles. For example,
studies on intra-industry trade’’ and firm heterogenei-
ty” have provided scope for the consideration of exchan-
ges of similar goods within the same industries, taking
into account firms with different levels of productivity.

In addition, studies assuming imperfect labour markets (such
as search and efficiency wage models)* have allowed unem-
ployment to be incorporated directly in the theoretical model
and have moved away from the full employment hypothesis.
Overall, however, theoretical studies show a complex and am-
biguous relationship between trade and unemployment.”

Trade and employment creation from an empirical
perspective

Based increasingly on newer theories, empirical studies have
explored changes in employment levels. A clearer picture
seems to emerge from these studies: a positive relationship
between trade and employment creation — or, conversely, a
negative relationship between trade and the unemployment
rate — at the aggregate level.”® Echoing the theoretical studies,
however, empirical studies also show considerable heteroge-
neity at country and sector levels.

3! According to the Heckscher—Ohlin model, countries specialize in the pro-
duction of the goods which use the most abundant factor.

*?Helpman and Krugman (1985).

%3 Melitz (2003).

>4 Davis and Harrigan (2011); Egger and Kreickemeier, (2009); Mortensen
and Pissarides (1994).

% Belenkiy and Riker (2015); Gorg (2011).

% See, for example, Dutt, Mitra and Ranjan (2009); Felbermayr, Larch and
Lechthaler (2013); Ibsen, Warzynski and Westergard-Nielsen (2009).

A number of studies find that globalization leads to an in-
creased probability of unemployment and employment de-
struction — in particular in manufacturing and agriculture —
but the effect differs from country to country.” Other studies
like the CGE simulations of Plummer et al. (2014) estimate
net employment gains that surpass job destruction. They find
that total employment for six countries of the Association of
Southeast Asian Nations (ASEAN), which were examined in
the study, will increase in absolute terms mainly due to agri-
culture. There might be losses in some other sectors such as
food processing, however, especially in Indonesia and the Lao
People’s Democratic Republic.

Beyond sector and country differences, there is also evidence
of both job creation and destruction within the same sec-
tors. This dynamic is explained by the change in the labour
demand for different skill categories on the one hand (high
and low skill),**and different types of firms on the other (hi-
gh-productivity and low-productivity firms).” For example,
one study finds a considerable job loss for low-skilled workers
in the United States in the 1980s due to offshoring.“’Another
finds that, following trade liberalization in Brazil, productivi-
ty rose, but high productivity firms and exporters hired fewer
workers and fired workers more frequently than average, re-
sulting in higher unemployment.®!

Finally, looking at the impact at different time periods can
lead to different conclusions. For example, while long-term
employment effects of trade can be positive, in the short-term
important job losses can result in high adjustment costs.*
In addition to changes in the number of jobs, studies have
shown impacts with respect to changes in job quality, such as
informal employment.

Trade and informal employment from a theoretical
perspective

One of the questions concerns the impact of increased trade
on informal employment. This is a very important issue — in
many developing countries, a considerable number of wor-
kers are in the informal economy. From a theoretical point of
view, trade can affect informality both negatively and posi-
tively, depending on the mechanisms at play.

For example, on the one hand, increased foreign competi-
tion can lead to a higher probability of formal workers being
dismissed.* On the other hand, as exporting firms have a

%7 See, for example, Weisbrot, Stephan and Sammut (2014) for agriculture in
Mexico; Peluffo (2013), for manufacturing in Uruguay; Trefler (2004), also
for manufacturing in the United States.

%8 See Crind (2010), for service in Italy.

% See Melitz and Redding (2014), for references.

5 Ebenstein, Harrison, McMillan and Phillip (2009).

" Menezes-Filho and Muendler (2007).

62 See Gorg (2011), for references.

% Goldberg and Pavcnik (2003).
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higher probability of being subject to scrutiny (exports have
to cross customs), they might be discouraged from hiring in-
formal workers.*

Trade and informal employment from an empirical
perspective

Similar to theoretical studies, empirical studies have pro-
duced mixed results, although they point to an increase in
informality.” These studies find that the negative impact of
increased import competition is dominant. Others argue
that increased trade might lead to a decrease in informality
by pushing less productive informal firms out of the in-
dustry, and allowing firms to upgrade to better technology
and improved working conditions. Overall, however, the
existence of labour market institutions are found to be the
determining factor in shaping the relation between trade and
informal employment.*’

Trade and wage inequality from a theoretical per-
spective

Another issue is the possible impact of trade on wage distri-
bution.

o Traditional theory suggests that trade will increase the real
return to the most abundant factor in a given country.®
Thus, in the context of free trade, the income of high-skil-
led workers should increase in advanced economies,
widening the wage gap, while the opposite phenomenon
should be observed in developing countries. Since the
1980s, however, an increase in wage inequality has taken
place in most developing and advanced countries, putting
traditional theory at odds with reality. Moreover, increasing
wage gaps between similar workers (not just between hi-

gh-skilled and low-skilled workers) have been observed.

o New theories have pointed to disparities at the firm le-

vel, and labour market frictions, to explain such trends.”
What emerges is that there is probably no single directio-
nal impact of trade on inequality, and other factors such
as firm-level differences and institutional responses are

crucial in determining the impact of trade.”

Trade and wage inequality from an empirical per-
spective

From an empirical perspective, a large number of studies seem

6Dz (2014).

6 See Munro (2011), for a list of studies and Acosta and Montes-Rojas (2013).
6 See Aleman-Castilla (2006), for the impact of NAFTA in Mexico.

§P. Goldberg and Pavenik (2003).

68 Stolper-Samuelson theorem.

% Helpman, Itskhoki and Redding (2010); Egger and Kreickemeier (2009);
Goldberg and Pavenik (2007).

7 Helpman, Itskhoki and Redding (2011); Pavenik (2011).

7 Feenstra and Hanson (2001); Krugman (2008); OECD (2013); Rosnick (2013).
72See, for example, Jaumotte, Lall and Papageorgiou, (2013); Katzand Autor (1999).

to agree that increased trade leads to higher inequality.” In
the case of trade agreements, findings also point to a positive
effect of trade on wage dispersion, or at least they indicate no
significant inequality-reducing impact.

Some argue, however, that the magnitude of this impact is low
compared to the role played by skill-biased technological
change.”? While this seems to be the current dominant theory,
some studies also highlight that it is difficult to separate the ef-
fects of trade and technology as there are important interactions
between them. Others argue that, because trade can modify pro-
duction methods by firms and accelerate technological change,
the impact of skill-biased technological change on inequality can
be traced back to trade.”

There is also evidence to show that the increase in global supply
chains (offshoring and outsourcing activities) have put stronger
pressure on inequality.”*

Trade and gender”

From a gender perspective, a number of studies find that
trade liberalization creates employment opportunities for
women and might lead to a decrease in the gender wage
gap in certain circumstances, especially in advanced eco-
nomies.”* Such an outcome might stem from an increase in
female productivity due to trade or from a rise in demand
for unskilled labour, in particular in developing countries. It
may also be a spillover effect of the improvement of women's
economic rights.”

Wage differentials and barriers still exist, however, for wo-
men entering the labour market. In this regard, many studies
highlight that other factors such as skills, firm-level and sec-
toral differences and country-specific conditions are crucial in
determining how women benefit from trade.”

Common findings and policy conside-
rations

What emerges from the above studies is that the impact of
trade by itself on labour market outcomes can hardly be
generalized. Indeed, several studies argue that such outcomes de-
pend strongly on institutional factors.”

There are, however, some common findings: globalization can

73Krugman, Obstfeld and Melitz (2012, p. 96).

74 Pavenik (2011).

7 See also chapter on “Gender considerations in trade agreements” of the
present handbook.

7¢Klein, Moser and Urban (2010); Oostendorp (2009).

77Neumayer and Soysa (2011).

78 Aguayo-Tellez (2011); Juhn, Ujhelyi and Villegas-Sanchez (2014); Kori-
nek (2005); Tejani and Milberg, (2010).

7 Amiti and Davis (2012); Milberg and Winkler (2011); OECD (2011).
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lead to considerable job turnover and result in workers losing
their jobs and changing sectors, especially in the short term.
Those who lose their jobs require support to recover. There
also seems to be the consensus that globalization affects certain
groups — such as low-skilled workers — more than others.

These findings suggest that adequate policies could help to
improve and equitably distribute the benefits of international
trade. This includes national policies such as comprehen-
sive social protection and labour market polices, in order to
address the needs of the groups that are particularly affected
by globalization. A specific challenge in the context of glo-
balization, however, is the involvement of a variety of firms
and national frameworks, which makes coordination at the
international level essential. In this regard, one of the que-
stions has been how the increasingly extensive inclusion of
labour provisions in trade agreements would help to spread
the benefits of trade to all workers.
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ASSESSING THE EFFECTS
OF LABOUR PROVISIONS

IN TRADE AGREEMENTS

economic (dis)incentives.

SUMMARY

Labour provisions can be understood as a combination of different policy interventions that are aimed at
promoting labour standards within trade partners. The most important policy interventions, related to
labour provisions, are: pre-ratification measures, technical cooperation, monitoring, dispute settlement, and

To assess the effects of labour provisions in trade agreements, a distinction is made between intermediate and
ultimate effects: the ultimate effects are to improve labour rights and working conditions for workers; while
the intermediate steps consist of legal or institutional changes.

The intermediate impacts of labour provisions can be measured through improved capacity at the level of

public authorities, stakeholders and firms to promote, respect and enforce labour standards.

Labour provisions: is there a gap in
our understanding of effectiveness?

Over the last two decades, the number of trade agreements
with labour provisions has risen considerably. Typical-
ly, such provisions establish minimum standards of working
conditions and labour rights, and may also include a fra-
mework for cooperation, monitoring and conflict resolution
in differing forms. While there are clear similarities between
the labour provisions used in different trade agreements, their
content can vary considerably as a result of different approa-
ches and country contexts. The increasing use, in combination
with the spread of different approaches, makes it important to
explore the effectiveness of such labour provisions.

Research has examined diverse aspects of effectiveness, such
as the role of dispute settlement,” the impacts on specific
labour standards,® institutional and organizational changes
concerning labour enforcement;* and the role of civil society
actors,® among others.

This chapter was written by Jonas Aissi, Rafael Peels and Daniel Samaan

# Nolan Garcfa (2009); ILO (2013); Vogt (2014); Bazillier and Rana (forthcoming).
8 Samaan and Lopez (2015); Raess and Sari (forthcoming).

8 Delpech (2013); Dewan and Ronconi (2014).

Van den Putte (2015).

These studies have also made use of different methods. While
some are based on statistical analysis,* others instead use qua-
litative approaches.” There are also different understandings
with regard to what effectiveness in this context means, mo-
stly effectiveness with respect to what?

Many of these partial studies, however, can be viewed from
a common angle.® Hence, the aim of this brief chapter is to
provide an overall and multi-disciplinary framework on the
analysis and measurement of effectiveness, with reference to
labour provisions in trade agreements.

How to assess the effects of labour
provisions in promoting labour rights
and improving working conditions?

he discussion on how to promote labour rights and wor-
king conditions through the use of labour provisions in

8 Hiberli et al. (2012), Kim (2012); Postnivkov and Bastiaens (2013); Sama-
an and Lopez (2015); Bazillier and Rana (forthcoming).

% Delpech (2013); Vogt (2014); Van de Putte (2015); Campling et al. (forthcoming).
8 See also Polaski (2003); Campling et al. (forthcoming).
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trade agreements is developed around two arguments. First, it
distinguishes four pillars that are key to understanding labour
provisions and assessing their effectiveness. Second, the fra-
mework puts the idea of capacity front and centre, and shows
how various policy interventions can increase the capacity of
public authorities, trade unions and employers organisations
and other parts of civil society, and firms to promote, respect
and enforce labour rights and working conditions.

To assess the effectiveness of policy interventions that are
related to labour provisions, four pillars can be taken into
consideration:¥’

1. Breaking labour provisions down into their (five) main
policy mechanisms: (i) pre-ratification measures, mea-
ning that the parties agree to make certain legal and/
or institutional changes before the agreement enters into
force; (ii) technical cooperation, providing resources and
training; (iii) monitoring, which can be directed towards
commitments of public authorities or firms;* (iv) di-
spute settlement; and (v) economic (dis)incentives, for
instance in the form of quota increases in exchange for
social performance (figure 4.1).%

2. Distinguishing between intermediate and ultimate effects:
A distinction is made between the ultimate and inter-
mediate, more instrumental, effects of labour provisions.
While the ultimate effects are to improve labour rights
and working conditions for workers, for instance throu-
gh increased wages; the intermediate steps can consist
of legal and institutional changes. Examples of these are
the modification of domestic legislation, to adhere to in-
ternational labour standards, or to increase the budget
of labour inspectorates. In the next section, the layer of
intermediate outcomes is further developed by means of
the concept of capacity. By means of illustration, impro-

8'This chapter uses the term “policy interventions related to labour provi-
sions” as some of the mechanisms that are referred to are, stricto sensu, not
part of labour provisions. For instance, while pre-ratification measures are
an important policy intervention to ensure the effective implementation of
labour provisions, it is not part of the labour provision, as it is not inscribed
in the agreement itself.

8 While the main focus of monitoring here is on the role of stakeholders,

ved labour administrations and inspections are under-
stood as enhancing the capacity of public authorities to
promote and enforce labour standards.

3. Combining quantitative and qualitative measures: As no-
ted above, the expected impacts of labour provisions
can be multidimensional, ranging from institutional
and legal changes to improved working conditions,
such as increased wages. Therefore, depending on the
type of impact that is being analysed, different methods
and data (both quantitative and qualitative) should be
used for the analysis. For instance, changes in wage-le-
vels can more easily be measured with quantitative
techniques than, say, legal change. The Decent Work
indicators or information from the ILO’s supervisory
mechanisms can be used to examine improvements,
deteriorations or inaction from the perspective of brin-
ging the labour code to international standards. For
these questions, qualitative methods will probably be
more appropriate.

4. Building explanations for specific links between policy me-
chanisms and outcomes: To assess overall effectiveness,
micro studies can be combined in meta-analyses. For
example, analysis that concentrates on specific impacts,
such as the impacts of technical cooperation on the ca-
pacity of public authorities, or the impact of monitoring
at the firm level, can be included as one part of an overall
analytical framework that maps causal pathways and as-
sesses impacts.

A key challenge in this regard lies in identifying and under-
standing how the different policy interventions influence
change. This means that understanding the process of change
is put at the centre, instead of solely focussing on measuring
effectiveness at the level of the ultimate beneficiary.

it may also include monitoring by the state parties for instance through a
Sustainable Development Committee.

#The emphasis here is on those policy interventions that are particular to the
international character of trade agreements. Therefore, these mechanisms re-
late to what one party can do to support implementation by the other party.
An alternative angle would be to examine the possible policy interventions

by a party to support the own labour commitments in a trade agreement.
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Figure 4.1 Causal pathways of various policy interventions related to labour provisions
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he point of departure to measure outcomes of labour
provisions is figure 4 .1, which depicts five policy in-
terventions and their expected channels of impact on inter-
mediate and ultimate outcomes. Intermediate outcomes of
labour provisions can be measured through improved capaci-
ty at the level of the public authority, stakeholders and firms.

Improved capacity may take the form of legal and insti-
tutional changes, such as a new labour law, better-trained
labour inspectors, or an increased budget of the labour
administration.

An important dimension of capacity is not only technical
capacity (such as budget, human resources, etc.), but also
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the capacity of firms and public authorities to actually prio-
ritize the promotion, compliance and enforcement of labour
standards. Labour provisions can play an important role in
strengthening both technical capacity and the capacity to
prioritize. For instance, providing technical cooperation to
strengthen the capacity of labour inspectorates helps improve
technical capacity. But, also by influencing the policy space
of public authorities or the incentive structure of firms helps
to foster the compliance with labour rights.

The labour administration may for instance possess the ne-
cessary technical capacity to assure compliance with domestic
labour law, but may have a limited mandate, may face inter-
ference by other administrations or be captured by groups in
society that have less interest in enhancing compliance.

Stakeholders, such as social partners, can play a critical role
in promoting labour rights by advocating for change towards
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public authorities and firms.”” The establishment of moni-
toring tools, or the possibility to file petitions, can play an
important role in enhancing the political space and incentive
structure for both public authorities and firms.

Several cases based on different trade agreements (US-Cam-
bodia (1999), EU-Korea (2011) and US-Jordan (2001)),
provide useful examples of the role that labour provisions
play in strengthening technical capacity of public authorities,
firms and stakeholders. There is also evidence of influencing
the policy space and incentive structure in order to shift the
priority of governments and firms.

US-Cambodia Bilateral Textiles Agreement

The US-Cambodia Bilateral Textiles Agreement (USCBTA),
which was in force between 1999 and 2005, is unique in that
it linked systematic firm-level monitoring of working condi-
tions in the garment sector with increased market access for
exporting Cambodian firms.”* While other policy interven-
tions, such as pre-ratification measures and technical coopera-
tion were present, it can be said that the USCBTA placed its
primary focus on directly addressing capacity at the firm level,
while giving less priority to other areas, such as the technical
capacity of public administration.”

The inclusion of positive incentives verified by a monitoring
program provided a direct incentive for firms to improve
their working conditions. International buyers sensitive to re-
putational risk could factor in a potential supplier’s working
conditions when choosing between different suppliers. These
measures affected the commitment among individual firms
to improve their working conditions both by increasing the
cost of non-compliance and by rewarding compliant firms.”

In addition, since quota increases were awarded to the industry
as a whole, it also created an incentive for the government to
improve working conditions in the economically important
garment sector and also introduced an element of firm-to-firm
pressure to improve working conditions.”*

EU-Korea FTA

The Trade and Sustainable Development chapter of the
EU-Korea free trade agreement (FTA) primarily places a focus
on monitoring by civil society actors and inter-governmental
dialogue. The EU-Korea FTA did not foresee legal or insti-

% Stakeholders here is understood as an umbrella term, including civil society,
non-governmental organisations (NGOs), the social partners and others. The
authors do recognize the particular character of workers and employers’ orga-
nisations, for instance in worker-management relationships, collective bargai-
ning or various forms of social dialogue, including in trade policy.

9 Polaski (2009); Wells (2006). The case study on USCBTA in Section III
provides a more in-depth assessment.

%2 Samaan and Lopez (2015).

tutional reforms as a requirement for ratification, nor the use
of economic sanctions in cases of non-compliance.” Instead,
the dispute settlement mechanism for labour provisions in
the EU-Korea FTA relies on the involvement of stakeholders,
transparency, government-to-government consultations and
the recourse to an independent panel of experts.”

By putting emphasis on monitoring and dialogue, this FTA
applies a more indirect approach to enhance the technical
capacity and prioritization of mostly government actors to
promote, comply with, and enforce labour standards.”

Civil society actors are involved through the establishment of
domestic civil society advisory committees (DAGs) in both
the EU and Korea and a transnational body (Civil Society
Forum, CSF) where the members of the domestic advisory
committees can meet and speak with one voice to both go-
vernments.”’

For one, the DAGs provide a mechanism for promoting do-
mestic social dialogue and have provided civil society actors
with a formal channel through which they can raise commen-
ts and criticisms to the governments. In this regard, the EU
DAG appears to have been the more active of the two, raising
issues to EU officials, who then have brought the concerns
up with representatives of the Korean government. The par-
ticipation of civil society actors also has, according to some
scholars, a potential for promoting an increased awareness of
the labour situation in Korea.”

In regards to the CSE it has provided a platform where ci-
vil society actors from both parties can cooperate, learn from
each other’s strategies and issue joint advice. Dialogue betwe-
en the European Commission and the Korean government
on labour standards has also been important in this regard,
and has primarily been conducted through the Trade and Su-
stainable Development Committee.

US-Jordan FTA

The US-Jordan agreement provides an example of how civil
society actors made an important contribution to increase the
capacity of public authorities to promote and ensure com-
pliance with labour standards.

The labour related policy interventions to the US-Jordan
Free Trade Agreement target both the public administration

9 Polaski (2009).

% Polaski (2009).

'The EU will launch a technical cooperation project in collaboration with ILO on
labour rights in Vietnam before the ratification of the EU-Vietnam FTA, though.
*ILO (2016).

7Van Den Putte (2015); ILO (2016).

%Van Den Putte (2015).
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and firms and highlight the role played by different types of
monitoring and economic incentives. Dialogue on labour
issues has been conducted primarily through the labour sub-
committee. Furthermore, similar to the case of Cambodia,
mechanisms for monitoring in the form of public petitions,
civil society advisory bodies, as well as an ILO Better Work
Programme at the firm level were set up.

Although it is difficult to attribute positive developments so-
lely to the US-Jordan agreement:

¢ The publication of a report alleging violations such as
non-payment of wages, trafficking and forced labour in Jor-
dan’s garment sector by Jordanian stakeholders is believed
to have played an important role in increasing the admini-
stration’s commitment to labour concerns in Jordan.”

¢ On the basis of the findings of the report, the US tra-
de-union federation, AFL-CIO, submitted a complaint
under the labour provision, which, while not activating
the dispute settlement mechanism, led to increased in-
tergovernmental dialogue through the formation of a
working group.

¢ Advocacy from civil society in the form of bringing atten-
tion to violations in combination with government-to-go-
vernment dialogue, contributed to elevate the importance
of labour concerns in the Jordanian export sector. As an
indication of an increased commitment, the Jordanian
government developed a labour action plan that focused
on enhancing the technical capacity for monitoring and
enforcement.

¢ Also, in terms of increasing technical capacity, the Jor-
danian labour ministry has recruited and trained new
labour inspectors and taken other measures, such as pro-
viding monetary incentives to inspectors for the purpose
of improving efficiency and professionalism.

Conclusions

ltimately, the parties’ decision of what type of labour-re-

lated policy mechanisms to promote labour standards in
the context of trade agreements should be addressed on a ca-
se-by-case basis. For instance, if the key barrier to improving
labour rights or working conditions is situated at the level of
the public authority, mechanisms such as pre-ratification re-
quirements, technical cooperation and dispute settlement are
often included. However, instead of addressing the capacity
of public administration, some mechanisms generate incenti-
ves and disincentives directly at the firm level.

There appears to be some trade-offs between targeting the
different levels. For instance, mechanisms that address the
firm level can generate quick results, but may not address

9 Sibbel (2010); ILO (2016).

Assessing the effects of labour provisions in trade agreements

other potential underlying problems of continued violations,
such as weak domestic institutions. Ideally, policy mechani-
sms would complement each other in such a way that both
short- and long-term effects are generated. In this regard, the
strengthening of civil society actors could possibly be an im-
portant driver in achieving lasting and endogenous change.

This chapter discussed the effectiveness of labour-related po-
licy interventions associated with trade agreements, particu-
larly by defining what effectiveness can mean in this context,
and how it can be evaluated and measured. In terms of what
effectiveness looks like, this piece argued that intermediate
outcomes, mostly in the form of strengthening the capacities
of civil society actors, public authorities and firms can contri-
bute to improving working conditions and labour rights. The
chapter argued that effectiveness can be evaluated relative to
these intermediate outcomes, while also assessing how these
are translated in improved working conditions and FPRW.

In terms of measurement, the chapter pointed towards se-
veral challenges, such as long causal chains and lack of data,
but also proposed methodological possibilities for examining
impacts and attributing them to labour provisions. These in-
clude: splitting labour provisions up into the specific policy
mechanisms, making a distinction between intermediate and
ultimate outcomes; addressing the problem of attribution by
focusing at the process of change, and by concentrating on
specific parts of the causal chain. Breaking the analysis into
different parts, i.e. focussing on certain policy mechanisms
and their impact on specific aspects of capacity, requires com-
bining qualitative and quantitative methods of measurement.
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INVOLVING
STAKEHOLDERS

IN TRADE
AGREEMENTS

society and the general public.

SUMMARY

A number of countries have set up advisory mechanisms to involve stakeholders, including social partners
in the implementation of labour provisions in trade agreements. These mechanisms include both permanent
consultative structures, agreement-specific mechanisms, and mechanisms involving broader segments of civil

Evidence shows that social partners’ involvement can contribute to an environment that is more favourable
for improving labour standards in the long run, including by increasing public awareness on labour issues,
enhancing dialogue between governments and civil society, and putting labour issues on the political agenda.

To improve effectiveness, dialogue mechanisms could become more institutionalized, and the accountability

of governments towards the mechanisms strengthened.

Why should social partners be
involved in trade agreements?

he involvement of social partners has been progressively

recognized as an important element in the negotiation
and implementation of trade agreements.'” To some extent,
this has its origins in the expanding range of topics regulated
by trade agreements. These topics increasingly cover not only
labour standards, but also environmental protection, food
standards, along with other regulatory matters."” (see box 5.1).

In respect of labour issues, a variety of measures have been adop-
ted to involve social partners in the implementation of labour
provisions in trade agreements. These measures range from dia-
logue mechanisms at the national level (for example, through the
establishment of domestic advisory groups) to transnational civil
society forums. Labour advocates and other stakeholders have
expressed disappointment, however, regarding the limited tran-
sparency in the policy process and limited involvement overall.

Important questions in this regard are: what are the different
country approaches, and what is the effectiveness of these dif-
ferent mechanisms in terms of improving labour standards?

What are the different dialogue mecha-

nisms in trade agreements to involve
social partners?

A pproaches to the involvement of social partners can differ wi-
ely from country to country and agreement to agreement.

Participation may take place through permanent commit-
tees, such as the National Advisory Committee for Labor
Provisions of US Free Trade Agreements, which operates un-
der the United States Department of Labor, or through more
agreement-specific mechanisms such as the EU Domestic
Advisory Groups (DAGs). The European Economic and So-
cial Committee (EESC) act as secretariat of the DAGs.

In terms of inclusiveness, advisory bodies may target one
particular group, for example, worker organizations, or they
can be broader and include the voices of workers, employers
and other interests, such as consumers, human rights or envi-
ronmental non-governmental organizations and other bodies.
In addition, some agreements establish transnational me-

This chapter was written by Lore Van den Putte (adapted by ILO Research Department)

1% Spalding (2008); Maes (2009); Nolan Garcfa (2011); Bartels (2012);
Orbie et al. (2016); IILS (2013); Van den Putte (2015).

PHLO (2016).
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chanisms that provide a forum for the social partners of
both countries to interact, such as the Civil Society Forum in
the case of the EU-Republic of Korea Free Trade Agreement
(FTA) and other recent EU trade agreements.

The establishment of advisory bodies is mandatory in some
cases, as in the case of more recent agreements of the EU,
while for others it is voluntary.

Lastly, participation may involve sharing information, hea-
ring the social partners, and enhancing accountability throu-
gh providing mechanisms that provide insights on how opi-
nions are taken into consideration.

Box 5.1 Evolution of stakeholder involvement in trade agreements

References to the involvement of stakeholders in trade agreement texts have become more extensive over the past two
decades. For instance, the EU-South Africa Agreement (2000) promotes dialogue without specifying any mechanism
through which this will take place. In contrast, recent trade agreements concluded by the EU establish civil society me-
chanisms at both domestic and joint level. Furthermore, for trade agreements concluded as part of a broader Association
Agreement, it should be noted that civil society mechanisms are also established with regard to the whole Agreement, in
addition to those in the trade pillar. This is for instance the case of the EU-Ukraine Association Agreement (2016)'%,
which also devotes an entire chapter to what is termed “civil society cooperation”.

With regard to the United States and Canadian trade agreements, the North American Free Trade Agreement (NAFTA),
which dates back to 1994, set a precedent in terms of implementation and the involvement of non-State actors as it
introduced elements found in later agreements, including mechanisms for reporting, dialogue and accountability.

In later United States and Canadian agreements such as the US-Jordan (2001) or Canada—Chile (1997) agreements,
stakeholder involvement is limited to the possibility of establishing advisory groups.m

More recent agreements, such as those for Canada—Costa Rica (2002) and United States—Chile (2004), and succeeding
United States and Canadian agreements, also include procedures for submissions filed by the public. Administrations
are required to acknowledge receipt of submissions, consider them for review and keep the submitters informed on the
status of the review.!*”

In the case of the United States, provisions regarding stakeholder participation in development cooperation were also
added - for example, CAFTA-Dominican Republic (2004) — while providing channels for dialogue (public sessions)
that were not present in previous agreements. While not yet ratified, the Trans-Pacific Partnership requires each party to
maintain or establish and consult national advisory groups.

Starting with the Canada—Peru Trade Agreement (2009), Canadian agreements also include provisions for involve-
ment in development cooperation. The Canada—Honduras (2014) labour cooperation agreement requires the parties to

establish or consult existing national advisory groups.

Permanent stakeholder committees

Different countries apply different models for the involve-
ment of stakeholders. In the following paragraphs, a distin-
ction is made between the approaches of Canada, the EU and
the United States (see table 5.1).

In the case of the United States, the principal advisory
body discussing the implementation of the labour provi-
sions is the National Advisory Committee for Labor Provi-
sions of US Free Trade Agreements, which operates under
the US Department of Labor and has been convening once

12The Deep and Comprehensive Free Trade Area became operational on
January 2016.
1%7n the case of the EU, there is no such submission procedure. However,

it does provide the possibility of communications by the Domestic Advisory

or twice a year since 2011. This mechanism is not agree-
ment-specific and deals with all US trade agreements that
contain labour provisions.

In the case of the EU, the EESC convenes regularly and has
a balanced composition of employers’ and workers represen-
tatives, and what are termed “third interests”.

In Canada there is a permanent body in the form of the Advi-
sory Council on Workplace and Labour Affairs, where interna-
tional labour issues in relation to trade can be discussed. It has
not convened, however, since 2012.

Groups to bring violations to the attention of the EC. Stakeholders can also
be involved during conflict resolution, for instance by being heard during
government consultations or by the panel of experts (e.g. Art. 13.14 and
13.15 of EU-Republic of Korea FTA.
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Agreement—specz'ﬁc advisory committees

The EU applies agreement-specific domestic advisory groups
(DAGs). The DAG established under the EU-Republic of
Korea (2011) Agreement, is the first one and has been me-
eting several times per year since 2012. Since then several
other EU agreements have been concluded and the respective
DAGs started their work progressively.

Transnational civil society dialogue

The EUs trade agreements often establish transnational mechani-
sms in the form of joint consultative committees, civil society foru-
ms or both, where stakeholders from all parties are represented. In
the past, this has not been without challenges as the establishment
of joint consultative committees sometimes has proved difficult.

Towards increased accountability

The role or rights extended to stakeholders in these mechanisms
can range from the provision of information to stakeholders and

Involving stakeholders in trade agreements

the expression of their views, to provisions expressly taking such
roles or rights into consideration.

Apart from informing and consulting stakeholders in the imple-
mentation processes, the Canadian, EU and US Governments
have made commitments to provide feedback on stakeholders’
input. These appear to be most developed in some of the EU’s
recent agreements, although accountability clauses in US agree-
ments are similar, albeit generally more softly formulated.

While commitments to provide feedback were found in trade
agreements by Canada, the EU and the United States, social
partners have maintained that there is a lack of formal fee-
dback mechanisms.

Notwithstanding the above, Canadian and US agreements con-
tain a public submissions procedure that requires the respective
administrations to acknowledge receipt of submissions filed by
the public, consider them for review and keep the submitters
informed on the status of the review. In the trade agreements
concluded by the EU, there is no such submission process.

Table 5.1 Institutional mechanisms for stakeholder involvement in trade agreements

Country Implementation phase Overall characterization

United Permanent National Advisory Committee Permanent National Advisory Committee

States Information provided to, and views sought from, Information provided to, and views sought from,
stakeholders; feedback function for submissions stakeholders; feedback function for submissions

EU Permanent body on the EU side (the EESC) involved Makes use of agreement-specific and transnational
in the establishment of agreement-specific Domestic mechanisms (domestic advisory groups, joint civil
Advisory Groups society platforms)
Mandatory establishment of advisory bodies and Provides and secks information from stakeholders
promotion of dialogue between the civil societies of Elements of accountability (limited in practice
both parties
Information sought and provided through
domestic advisory groups, feedback mechanism.

Canada Permanent mechanism in place but not active (Advisory While a mechanism exists, its use is limited in practice
Council on Workplace and Labour Affairs)
Feedback mechanism for submissions

What has been effective in respect of
improving labour standards?

tis difficult to assess whether these consultative mechanisms

have been effective in the promotion, implementation and
enforcement of labour standards. There is evidence of some im-
pact, however, primarily in the form of increased public aware-
ness of labour issues, enhanced social dialogue and a strengthe-
ned ability to place labour issues on the political agenda.

In the case of the United States, the impact of its domestic
civil society mechanism primarily consists of contributions

to enhanced domestic dialogue and cooperation among civil
society stakeholders and between them and the Government.
For instance, the National Advisory Committee has led to co-
operation between labour and business organizations on the
supply chain in the Gulf countries.

The US mechanism has also contributed in other ways.
These include: increased public awareness on labour issues,
for example by providing additional information to worker
organizations on the development of cases filed under US
trade agreements.

In the case of the EU, the impacts of civil society involve-
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ment are more pronounced in the transnational context.

For instance, in the case of the Republic of Korea, the transna-
tional mechanism is considered to have played an important
role in pressuring the Government to change the composition
of the domestic advisory group and make it more representa-
tive. This resulted in improved dialogue between the Govern-
ment of the Republic of Korea and civil society organizations.

By issuing joint recommendations, participants of the transna-
tional mechanism have put issues on the agenda of both parties
to the Agreement. Furthermore, by gaining attention in the me-
dia of the Republic of Korea, the mechanism has contributed to
increased public awareness for labour issues.

In the case of Canada, there seems to have been little enga-
gement from the side of the Government or, for that matter,
from the side of civil society. Various factors may explain this,
such as the relatively limited use of the existing mechanism; a
general sense of what might be termed “civil society fatigue”,
and limited follow-up.

Hlustrative in this regard are the periodic human rights repor-
ts on the Canada-Colombia Trade Agreement, as some orga-
nizations questioned the credibility of the overall process and
refused to participate.

What are areas of opportunity?

Alghough the civil society mechanisms under consideration
ave contributed to an overall environment that is more
conducive to the promotion of labour standards, there is room
to improve their effectiveness.

In particular, for further impacts to materialize, there are two
specific improvements that policymakers could consider.

To start with, more efforts should be made to ensure the
regularity and continuity of the mechanisms. This could
prevent them from becoming inactive owing to the broader
political context.

Furthermore, there is a need to enhance the accountabili-
ty of governments towards the mechanisms. This could be
done by making strong commitments to give feedback on
how social partners and other parts of civil society opinions
are reflected in policy implementation, and to provide the
necessary mechanisms for this.
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IMPLEMENTATION
OF LABOUR PROVISIONS:

THE EXPERIENCE
OF CHILE

Currently, just above 45 per cent of Chile’s trade agreements include labour provisions, and half of them
were negotiated with another country from the South.

The agreements include commitments based on respect for the fundamental principles of the
International Labour Organization (ILO), in particular those outlined in the 1998 ILO Declaration on
Fundamental Principles and Rights at Work, the concept of decent work, and the obligation to enforce
national labour legislation. In addition, some agreements refer to compliance with regulations relating
to migrant workers.

SUMMARY

The main means of implementation are cooperation and dialogue, with a view to sharing experiences and

labour practices.

Why does Chile include labour Pl‘OVi- developing countries, where there has been a reluctance to
introduce these provisions for a number of reasons, inclu-
sions in its trade agr eements? ding fear of protectionist use. In this context, the argument is
that labour provisions can be applied beyond the concern for
n all, 46 per cent of the trade agreements signed by Chi-  labour rights and instead used to prevent competition from
le between 1997 and 2016 included labour provisions."™  products imported from countries with lower labour costs.”
Chile negotiated its first agreement with labour provisions ~ To date, those fears have not been substantiated, and what
with Canada in 1997. The side agreement on labour coo-  follows is an account of the Chilean experience.
peration was parallel to the trade agreement signed between
the two parties, and similar to the North American Agree-  Labour issues were first incorporated into Chile’s trade
ment on Labour Cooperation (NAALC). Chile subsequent-  agreements for political reasons. In the first agreement ne-
ly incorporated labour commitments in its agreements with  gotiated with Canada, Chile chose to accept the inclusion of la-
the European Union and with the United States, and also in  bour provisions. This was partly because the model trade agre-
the Trans-Pacific Strategic Economic Partnership Agreement  ement used by Canada promoted these provisions and their
(also known as the Transpacific or P4),'” and in those with  inclusion was part of a larger trade package in negotiations.'”
China, Colombia, Panama, Peru and Turkey.!*

CACICITRCR

Chile was a country transitioning to a democratic regime.
The Chilean trend is different from that usually seen in other ~ During this period of transition, the different Governments

This chapter was written by Pablo Lazo Grandi

1% The statistics are based on agreements notified to the World Trade Orga-  and Singapore.

nization and in force according to the Regional Trade Agreements Database. ~ '*Ibid.

The agreement with Central America is counted separately for each of the '’ See Compa and Vogt (2001) and Chapter 2 on trade and labour standards
members, and other agreements not considered in the database are notinclu-  this handbook.

ded (such as Chile-Thailand, 2015) 1% Lazo (2009, p. 25).

1 The parties to this agreement are: Chile, Brunei Darussalam, New Zealand
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acknowledged that including labour provisions in trade agre-
ements was compatible with other labour-related objectives.
This included an internal agenda of labour reforms to protect
the rights of trade unions along with those of individual wor-
kers.'” Both the Executive and the National Congress suppor-
ted the inclusion of labour provisions in Chilean trade agree-
ments, which became a question of political coherence between
the international trade agenda and internal labour policies.

The inclusion, therefore, of labour matters in trade agree-
ments eventually became an important state policy for the
Chilean Government. Subsequently, in the negotiations of
other agreements (for example, with the United States), trade
union and civil society demands became a crucial factor in
the inclusion of labour provisions.

What is the Chilean approach to
labour provisions?

During trade negotiations, Chile has invited its negotia-
ting partners to consider the inclusion of labour issues
in the agreements. The content of these labour provisions pre-
sents variations depending on the trading partner concerned
and the extent to which it is open to including these issues.

It could be argued, therefore, that each agreement is the re-
sult of negotiations in which both sides decided to include a
labour provision.

Content of labour provisions and implementation
mechanisms in Chile’s trade agreements

In respect of their basic commitments, trade agreements con-
cluded by Chile contain obligations that are similar to those
of other countries, for example:

¢ Respect for fundamental principles and rights at work,
in particular those referred to in the ILO Declaration on
Fundamental Principles and Rights at Work

¢ The concept of decent work; and
¢ The obligation to enforce national labour legislation.

For the implementation of labour provisions, Chile relies on
dialogue, cooperative activities and dispute resolution.

Cooperative activities constitute the main means of im-
plementation of Chilean trade agreements. In particular
these include the exchange of experiences, dialogue, and
information between the signatory countries of trade agree-
ments. These cooperative activities normally take place:

*  Within the framework of the institutions created by the

191bid.
10 For a full list, see ILO (2016).

agreement; and

¢ Informally in various forums where trade partners parti-
cipate, as discussed below in the case of Canada.

Some of Chiles trade agreements outline the possibility of acti-
vating dispute resolution proceedings in the implementation
of labour provisions:''” The complexity of these mechanisms
varies depending on the agreement in question. For example,
consultations are provided in the agreements with Panama
(2008); Colombia (2009); and Hong Kong, China (2014).

Generally, the incorporation of sanctions or what are referred to
as “financial contributions” has not been part of Chilean trade
policy.""! Some trade agreements, however, include sanctions,
but this has largely depended on the negotiating partner, such
as in the agreements with the United States and Canada.

How have the agreements been
implemented?

hile’s experience in the implementation of the labour

provisions can be characterized as active in terms of
political and social dialogue (including governments and/or
the social partners), based on the development of coopera-
tive activities, and with no activation of dispute resolution
mechanisms. Table 8.1 includes some examples of imple-
mentation activities and key areas (such as quality of work,
employment, governance and corporate social responsi-
bility) in different trade agreements.

The implementation of the Canada-Chile Agreement on
Labour Cooperation (1997) stands out. This is because
of the various exchanges of legislative experience, and best
practice on situations presented in the labour market. The
Agreement facilitated dialogue among social partners, bilate-
rally, internationally and domestically.

The parties formulated a cooperation programme for the im-
plementation of the Agreement, which included technical
workshops, lectures, field visits and seminars, as well as the
preparation of documents to promote the dissemination of
information on labour and social security rights.

Under this Agreement, some labour conflicts have arisen but
have always been resolved through informal dialogue. For
example, in 2003 workers of a subsidiary of a Canadian com-
pany with operations in Chile were reinstated. This occurred
after joint action of a transnational coalition of unions sent a
letter to the Canadian Prime Minister and linked the viola-
tions to the obligations in the Agreement.

With regard to the EU-Chile Association Agreement (2003),

activities were carried out that encouraged dialogue between

" bid.
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the two partners, including exchanges of information between
authorities, experts and representatives of the social partners.

The Agreement generated domestic social dialogue. The main
issues addressed included: employment policies (employment
services and labour intermediation), gender issues, social wel-
fare schemes (including measures aimed at micro and small
enterprises), and occupational safety and health.

Cooperative activities were carried out in broader framewor-
ks. For example, they covered not only the relations between
the EU and Chile, but also with Latin America in general.

The various activities with the United States (2004) in-
cluded exchange of information; seminars on occupational
safety and health; risk prevention and the environment in
mining; and labour inspection. This had an emphasis on
hours and wages (for example, in 2009), labour inspection
management, activity-planning methods, audit procedures,
programmes designed to comply with labour standards, and
an evaluation of the impact of activities carried out.

Cooperation and exchange activities have been carried out betwe-
en officials of the United States Department of Labor, the De-
partment of Labour and Social Welfare and the Directorate of
International Relations of the Ministry of Foreign Affairs of Chile.

Technical missions have also been carried out in the area of
occupational health and safety and labour law, with the acti-
vation of the Points of Contact provided for in the Agree-
ment. The results of these technical missions have served in
part as background for the reforms in Chile in the aforemen-
tioned areas, including in the education and training of la-
bour inspectors and judges in labour matters.

With regard to the Trans-Pacific Strategic Economic Part-

Implementation of labour provisions: the experience of Chile

nership Agreement (2006), the implementation of the Me-
morandum of Understanding has been complex owing to the
physical and cultural distance between the parties. The parties
have used forums, however, such as the International Labour
Conference for their dialogue and cooperation activities.!*

Trade partners have chosen to learn about the different labour
systems and have conducted dialogues — not only at gover-
nmental level, but also those that include social partners in
areas such as vocational training and skills development, in
particular of vulnerable groups, youth employment and wo-
men, green jobs and corporate social responsibility.

In respect of the trade agreement with China (2006), exchan-
ge of information, visits and events focused on social security
issues and reforms in this area. Other issues managed through
political dialogue have included training for trade unionists, mi-
nimum wage fixation, and the role of trade unions.

The experience with Peru (2009) is interesting because,
in addition to labour issues, there was also an immigration
agenda. In that area, a commitment was made to exchange
statistical information on migration and to increase the ease
with which the necessary documents to effect immigration
procedures could be obtained.

Throughout the implementation of the different agreements,
various activities have been carried out with the support of
the ILO. The ILO contribution consisted of reports, presenta-
tions and workshops to assess whether the objectives of the agre-
ements had been met (for example, with the European Union)
or providing technical assistance (such as in the case of the P4).

Lastly, it is important to note that there is no evidence of activation
of the dispute resolution mechanisms provided by the agreements.

Table 6.1 Examples of implementation activities, key areas and results

Agreement Implementation activities Key areas Results
Canada-Chile o Cooperative activities: public Collective labour rights o Understanding of the legal
conferences, seminars, technical New forms of employment system of the parties to the
visits from Chilean representatives Occupational safety and Agreement
to Canadian entities, exchange of health (particularly in the Acquiring knowledge in the key
good practices mining sector) areas of discussion
+ Informal solution of labour Child labour Reinstatement of workers and
conflicts Gender issues payment of lost salaries
Small and medium-sized
enterprises
The normative content of
labour provisions
EU-Chile o Political dialogue: discussion on Public policies related to Compilation of anti-crisis
government strategies, technical employment issues measures (the creation of a job
visit to Denmark and Spain Occupational safety and health bank)
o Social dialogue: tripartite Quality of employment Understanding of labour
dialogue and inclusion of scholars and working conditions, regulation
«  Cooperative activities: drafting of including wages
reports, presentations and workshops
in collaboration with the ILO

2Tt should be noted that, parallel to the agreement and the implementation of labour commitments, Brunei Darussalam became a member of the ILO.
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United States-Chile

Political and social dialogue:
through the Labour Affairs Council
Cooperative activities: missions
of government representatives
and drafting of evaluation
report; training for mediators of
the Chilean Labour Directorate

Labour inspections
Occupational safety and
health

Labour justice reform
Corporate social

responsibility

Impact in labour reform in
Chile also in training of labour
ministries and judges

Raised awareness in employers
(exporters in particular) of
corporate social responsibility
practices and labour rights

implementation

Trans-Pacific Strategic
Economic Partnership

Agreement

Political and social dialogue:
tripartite meetings
Cooperative activities:
technical assistance from the
ILO; tripartite workshops and

trainings

Youth employment and
training

Human development
Green jobs

Corporate social
responsibility
Occupational safety and
health

Quality of life and jobs

Furthering cooperation with
the ILO

Deeper understanding of
parties challenges and country
situations

Promotion of the ILO
Tripartite declaration of
principles concerning

multinational enterprises

and social policy (MNE

Declaration)

What can we conclude?

hile’s experience in including labour provisions has been

positive from a variety of angles. First, no serious conten-
tious situations have arisen with any trading partner. On the
contrary, cooperative relations have been strengthened, and
issues considered complex were open to be discussed with
transparency, and with a tendency to find solutions and share
information.

Chilean trade policy has proved to be consistent with regard
to fulfilling its labour commitments. In addition, it has gene-
rally sought to satisfy the demands of citizens in the country
and responded to the political pressure generated around is-
sues in the trade agreements.

Notwithstanding the foregoing, it must be recognized that
both Chile and some of its partners in trade face challenges
in respect of effective compliance with their legislation and
the strengthening of their systems of labour inspection and
labour justice. Accordingly, regardless of the existing coope-
ration between these countries, greater commitments that
would make it possible to strengthen the institutions needed
to ensure effective compliance with labour commitments in
trade agreements should be adopted at the domestic level.
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CASE STUDY ON
THE CAMBODIAN

TEXTILE SECTOR

the gender wage gap in the textile sector.

SUMMARY

The Cambodia-United States Bilateral Textile Agreement (CUSBTA) was the first agreement of its kind to combine the

incentive to increase export quotas with the requirement to make progtess on labour rights and working conditions.
The agreement and the Better Factories Cambodia (BFC) programme played a significant role in reducing
Credible information on working conditions, obtained through transparent monitoring, played an
important role in implementing labour provisions (e.g., making decisions on export quota bonus grants).

However, compliance with national labour laws or international labour standards in the areas of child labour,

occupational safety and health and minimum wage remains a challenge.

What has been the trade liberalization
process of the Cambodian textile
sector?
ambodia has achieved strong economic growth through
rapid trade liberalization, successfully linking its biggest

formal employer — the textile sector — with global markets.

*  The country’s trade liberalization began in the 1980s,
when the state trading monopoly was abolished.

o Inthe 1990s, the country largely removed restrictions on
firms and individuals to engage in international trade.!?

¢ The country was designated as a least-developed beneficiary
country under the Generalized System of Preferences' of
the European Union and that of the United States in 1997."

This chapter was written by Takaaki Kizu

113 Neak and Robertson (2009).

114 The Generalized System of Preferences” allows developing countries to
pay less or no duties on their exports to developed countries. It is a facility

granted to developing countries by developed countries, and as such the pre-

¢ Cambodia and the United States concluded a trade agre-
ement called the Cambodia—United States Bilateral
Textile Agreement (CUSBTA) in 1999.

¢ Cambodia joined the WTO in 2004.

Among the various trade policy instruments concluded by
Cambodia, CUSBTA presents a uniquely instructive case, as
it is the first agreement of its kind to link the export quo-
tas bonus to the requirement to improve working condi-
tions." This agreement required working conditions in the
Cambodian textile sector to be monitored and improved, as a
prerequisite for the export quota bonus grant.

The novelty of CUSBTA was especially prominent given that
the Multi-Fibre Arrangement (MFA) was still in effect during
the years when CUSBTA was in force."” The MFA restricted
the free flow of textile goods through a complex quota sy-
stem, allowing the importing countries to decide the amount

ferential treatment is not reciprocal.

!> Neak and Robertson (2009); Office of United States Trade Representative (2007).
116 Abrami (2003).

"7 The MFA expired on January 1, 2005.
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and types of goods that they admit. As such, the MFA was
perceived by many observers as unfavourable to developing
countries.'® In CUSBTA, however, the United States promi-
sed that the quotas for Cambodian textile sector would be
increased, conditional on improvements in labour rights and
working conditions. Thus, the agreement generated strong
positive incentives for Cambodian textile factories to improve
working conditions.

In order to monitor working conditions at factories, transpa-
rent and credible information was needed. However, the public
labour inspection of Cambodia could not be reliable in this
regard. After 30 years of civil strife, the country was struggling
to establish the rule of law. In addition, due to lack of finan-
cial resources at the national level, civil servants in Cambodia,
including labour inspectors, were severely underpaid. In fact,
it was common for public labour inspectors to have second or
third jobs, or even receive bribes from employers.'”” Given the
insufficient credibility of the public inspection, the use of pri-
vate auditing, both for-profit and non-profit, was also explo-
red. However, none of the auditing initiatives had the establi-
shed credibility at the international level.

The Governments of Cambodia and the United States turned
to the ILO, secking its support for credible and transparent
monitoring. In 2000, the ILO agreed to the request with the
backing of both employers and labour unions in the target
countries. This decision was partially facilitated by a com-
mitment from the United States to fund a parallel technical
assistance programme for capacity building of the Cambo-
dian labour ministry.'*” As a result, since 2001, compliance
of textile factories with labour standards has been monitored
through the ILO Better Factories Cambodia (BFC) pro-
gramme.'”!

The Cambodian government issued a ministerial regulation
(“Prakas”) indicating that exporting textile factories must
be registered for BFC monitoring in order to receive the be-
nefits of the export quotas increase. This resulted in the full
participation of exporting textile factories in BFC, allowing
the BFC programme to monitor the entire sector.'* Once
a factory is registered for BFC monitoring, the BFC dispa-
tches monitoring team comprised of 2 BFC staff members
for an unannounced visit which lasts for 2 days. The asses-
sment is conducted in the form of interviews with factory
managers and workers based on a list of questions developed
by BFC. During the BFC assessment, buyers can also make
shadow visits along the BFC staff members, so long as they
abide by a protocol in order to maintain the confidentiality

118 Abrami (2003).

119 Polaski (2006).

120 Freeman and Lawrence (2007).

12! As 0f 2007, the BFC programme has become a part of a global partnership
between the ILO and the International Finance Corporation (IFC).

122 Polaski (2006).

'3 Enterprises that are registered for BFC programme can receive services

such as assessments, training, and advisory. Buyers registered for BFC pro-

of unannounced visit policy. In addition to monitoring, the
BFC programme conducts research, publishes reports, and
provides advisory and capacity-building training services to

factory managers and workers.'?

With the establishment of BFC monitoring to be run by the
ILO, the United States granted Cambodia a 9 per cent export
quota bonus in 2000, and in 2001. Both Governments
were pleased with the outcomes between 1999 and 2001, and
thus decided to extend the agreement for an additional three
years —through 2004. A 9 per cent export quota bonus was
granted in 2002, and then increased to 12 per cent in 2003
and 18 per cent in 2004. The increase in export quota led to
an increase in apparel firms’ earnings, and in turn, an increase

in tax revenue for the Cambodian Government.'”

Given the innovative nature of the project, such as positive
incentive mechanism and the new role of an internatio-
nal agency in international governance, CUSBTA and
BFC have attracted considerable attention from policy ma-
kers globally. The purpose of this brief is to review the effecti-
veness of CUSBTA and BFC, while illuminating remaining
challenges, and explore the possibility of replicating succes-
sful elements of the project.

What were the effects of the agree-
ment on working conditions?

The findings on the effectiveness are twofold:

First, CUSBTA and the BFC programme played a si-
gnificant role in reducing the gender wage gap in the
Cambodian textile sector.

*  Second, other areas such as child labour, occupational sa-
fety and health and minimum wage compliance remain
challenges.

Empirical evidence suggests that the gender wage gap'**in the
textile sector declined between the pre- and post-CUSBTA
periods.'’ Such an improvement, however, is not observed
for other manufacturing sectors (see figure 7.1). This suggests
that CUSBTA had a significant effect on the reduction of
the gender wage gap. During the post-agreement period,
when the export quota bonus is no longer provided, but the
BFC monitoring programme continues, the previously achie-

gramme can receive information on their suppliers, after receiving an autho-
rization from the enterprises.

24 Inside U.S. Trade (2001).

12 Polaski (2006).

120 “Gender wage gap” is defined as the difference between the gross average
hourly earnings of male and female employees expressed as percentage of
gross average hourly earnings of male employees.

17 Lopez-Mourelo and Samaan (forthcoming).
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ved reduction in gender wage gaps appears to be maintained.

Two of the possible channels through which the agreement
and BFC programme had positive impact are promotion of
formal textile sector jobs through export quota increase,
and heightened gender awareness through BFC training.
The expansion of the textile sector, which tends to employ fe-
male workers more intensively than some other sectors, pro-
moted formal employment for women. In addition, emphasis
on non-discrimination through BFC training might have mi-
tigated downward pressure on female wages even when unit
textile prices started to fall as the textile sector became in-
creasingly exposed to international competition. Since BFC's
work is directly targeted at wages compliance rather than on
wage levels per se,'?
strong for narrowing the gender wage gap (i.e. promotion of
non-discrimination).

the impact might have been particularly

Figure 7.1 Gender wage gap in the textile and other ma-
nufacturing sectors by period (percentage)'”

W Textile B Other manufacturing
50%
40%
30%
20%
10%
0%
Pre-agreements Agreement Agreement Post-greement
(1996 and 1997) without ILO with ILO (2007-2012)
monitoring (1999) monitoring
(2004)

What are the remaining challenges?

espite some progress, Cambodia still faces challenges.
For instance, the textile sector as a whole seems to use
about 20 per cent more child labour'® than the rest of the

economy.! Perhaps unexpectedly, child labour in the Cambo-

128 Robertson (2011).

' Gender wage gap is estimated based on a Mincerian wage equation which
controls for observable worker characteristics. The data on gender wage gap
is based on the Cambodia Socioeconomic Survey (CSES), which is represen-
tative for regular resident non-institutional household in Cambodia.

10The data on child labour is based on the Cambodia Socioeconomic Survey
(CSES). The CSES is a cross-sectional household survey that is representative
for regular resident non-institutional household in Cambodia.

131 Rellstab and Sexton (2014).

132 A descriptive analysis with more recent data shows that the share of mo-
nitored factories with confirmed underage workers have declined from 7 per
cent as of May 2012 to 2 per cent as of June 2016, suggesting that there has
been some progress in eliminating child labour (ILO and IFC, 2016).

Cuase .x'////{]' on the Cambodian textile sector

dian textile sector does not appear to have significantly decli-
ned since 1996, despite the fact that CUSBTA came into force
in 1999, and monitoring through the BFC programme was
launched in 2001. In fact, child labour in the Cambodian tex-
tile sector increased in 2007, 2008, 2010 and 2011, compared
to 1996 (see figure 7.2).%

Figure 7.2 Increase of child labour in textile sector relati-
ve to 1996 (percentage)'”
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The increase in child labour for the aforementioned years,
however, is most likely to not be immediately associated with
CUSBTA or the BFC programme, as the increase occurred
eight years after CUSBTA came into force, and six years after
the launch of the BFC programme. One possible explana-
tion for the increase is that the Cambodian textile sector has
grown rapidly not only in terms of the value of export, but
also the number of factories and workers.'3 This rapid expan-
sion has led to a surge in the demand for textile workers, par-
ticularly in recent years since 2010." Thus, it is possible that
child labour might have increased to meet this heightened
labour demand. Another explanation is that many workers in
Cambodia migrated to neighbouring countries.'* This might
have facilitated outflows of low-skilled worker from Cambo-
dia, and the resultant shortage of low-skilled labour in the
country might have been met by the supply of child labour.™

In addition to child labour, the question of occupational sa-
fety and health is also found to be a continuing challenge.
As much as 96 per cent of the 381 target factories featured
in the BFC report did not comply with national legisla-
tion or international labour standards on working environ-
ment.'*® All areas, except worker accommodation, registered

133 The figure shows only the years for which the coefhicients of interest are
statistically significant. The data used for estimation cover the years 1997,
1999, 2004, 2007, 2008, 2009, 2010, 2011 and 2012.

134 Asuyama and Neou (2012).

1% Number of workers employed in the exporting garment and footwear sector
increased by nearly two-fold from around 300,000 in March 2010 to around
600,000 in March 2015 (ILO, 2015).

13 For instance, the number of migrants from Cambodia to Thailand throu-
gh legal channels increased by 310 per cent, from 4,116 in 2006 to 16,837
in 2011 (Tunon and Rim, 2013).

17 Rellstab and Sexton (2014).

1% Compliance in the area of working environment is assessed in terms of noise

level, temperature, ventilation and lighting in the factories (ILO and IFC, 2016).
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non-compliance rates higher than 50 per cent (see figure 7.3).
This means that the majority of the target factories did not
comply with national legislation or international labour stan-
dards on occupational safety and health.'® It should be noted
that the high non-compliance rates in some areas, such as
lighting in the factories, are due to difficulties in meeting the
legal requirements that are seen as set too high to be practi-
cal."® Another reason for high non-compliance rate could be
that the costs associated with improvement in occupational
health and safety is high; therefore, the compliance in this
area might be particularly challenging for the factories given
the price competition in the international market.

Figure 7.3 Non-compliance rate (percentage)'’!

Working enviorement 96%
First aid 96%
Welfare facilities 91%
Worker protection 89%

OSH management 75%

Emergency preparedness 59%

Hazardous substances 47%
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Finally, despite the aforementioned improvements in gender
wage gap, non-compliance with minimum wage law remains
persistent in Cambodia. This is a particularly important issue
in the textile sector, given its highly competitive and labour
intensive nature. An ILO study'®? shows that one in four (or
25.6 per cent) waged employees in the Cambodian textile
sector earns less than the minimum wage. Women are more
likely to be underpaid than men.'* Workers with less than
primary education are more likely to be paid less than the
minimum wage, relative to workers with upper and lower se-
condary education. In addition, wage inequality below the
minimum wage persists with 8.9 per cent of workers paid less
than 80 per cent of the minimum wage.

1 The BFC monitoring assesses compliance in the area of occupational sa-
fety and health, and other areas of working conditions, based on national le-
gislation. However, when national legislation lacks clarity on relevant issues,
international labour standards and good practices are used as benchmarks for
assessing compliance.

“0TLO and IFC (2016).

!'The data shown in the figure refers to 381 factories monitored between
May 2015 and April 2016, as reported in ILO and IFC (2016). The data
refers to this specific sample, but not to the whole industry.

12 Cowgill and Huynh (2016).

How can the remaining challenges be

addressed?

he factors contributing to poor working conditions are

often complex, and as such they require comprehensive
solutions. In the case of child labour, poverty and low qua-
lity of education might be two important factors that need
to be addressed. This is because poverty would increase the
opportunity cost of going to school, while the low quality
of education would reduce the cost of not attending school.
Thus, when combined, poverty and low quality of education
can induce households to send children to workplaces rather
than schools.

While the BEC programme provides various services to fac-
tories and workers such as monitoring, advisory and training,
a more comprehensive approach, going beyond factories, mi-
ght also be needed. A food-for-education programme and the
investment in the quality of education programme are two
good examples of incentive-based programmes which have

been found to be effective in reducing child labour.'*

Compliance in occupational safety and health also requires
comprehensive and systematic solutions. Globally, very few
export processing zones have policies and regulations in this
area. It is rare for companies to receive services for improving
occupational safety and health in their factories.'> Stronger
efforts in developing occupational safety and health manage-
ment systems and policies are needed.

When striving to achieve minimum wage compliance, it
is important to note that increases in minimum wage do
not necessarily increase non-compliance, when rigorous
monitoring and advisory services are in place. For instan-
ce, recent BFC data suggested that, while minimum wage
compliance is still a challenge in Cambodia, compliance at

146 remained more or

the monitored factories in recent years
less stable, despite the fact that minimum wage in the coun-
try had increased substantially.'"” In addition to monitoring
and advising, the simplicity of the minimum wage system in
Cambodia might have played a role in improving workers’
knowledge of their entitlements, and employers’ knowledge
of their responsibilities.'® This suggests one of the advan-
tages of keeping the level of complexity of minimum wage

polies manageable.'*’

'3 Non-compliance rates in the area of minimum wage is 4.4 percentage
points higher for women, compared to men (Cowgill and Huynh, 2016).
14 Tafarey and Lahiri (2005).

¥ UNCTAD (2013).

14 The data refers to 381 factories monitored between May 2015 and April
2016, as reported in ILO and IFC (2016). The data refers to this specific
sample, but not to the whole industry.

"7 Cowgill and Huynh (2016).

' Cowgill and Huynh (2016).

ILO (2016).
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In order to address wide range of factors giving rise to poor
labour practices, close coordination among various sta-
keholders is essential. Indeed, existing studies show that in-
volvement of civil society actors is a pre-condition for labour
provisions to be effective.'

In the case of BFC, the Royal Government of Cambodia, Gar-
ment Manufacturers Association in Cambodia (GMAC) and
national trade unions play central roles in the Project Advisory
Committee (PAC), providing strategic advice to the program-
me through biannual meetings. During the PAC meetings,
three representatives each from the tripartite constituents re-
view BFC monitoring reports, and define concrete areas of
contributions that each player can make based on the latest
monitoring results.

In addition, BFC works with international buyers as either
participants or partners. As participants, global retailers sub-
scribe to the BFC monitoring reports through an on-line
portal. They are also invited to annual buyer forums and two
global meetings, and engage with other participating buyers.
As partners, buyers sign an agreement with BFC and make
certain commitment such as reducing duplicative audits and
ease the burdens on suppliers facing multiple audits. In re-
turn, the buyers receive enhanced BFC services, such as quar-
terly calls from BFC for updates on programme developmen-
ts. They are also invited to national stakeholder forums along
with the tripartite constituents.

More comprehensive stakeholder involvement, engaging
with the public, has also been carried out. BFC launched an
on-line transparency database in 2013, where factory-specific
compliance information is publicly disclosed. In addition, the
BFC website showcases some of good practices with detailed
information, such as particular problems tackled, actions ta-
ken and the level of costs associated.

What policy lessons can be learned
from the Cambodian textile sector?

he case of Cambodian textiles has important analytical

lessons for policy makers elsewhere.”" Although many
challenges remain, there are some successful elements that
can be replicated.

*  First, the positive incentive mechanism is found to
be an effective approach to achieving improvements in
compliance with national labour laws and international
labour standards. The linking of prospective trading, in-
vestment opportunities and compliance should be inclu-
ded in policymakers options.

150 Alger (1997); Hafner-Burton (2009); Cameron and Tomlin, (2000); and
Murillo and Schrank (2005).

Cuase .\‘///1(1' on the Cambodian textile sector

¢ Second, transparent monitoring and credible infor-
mation on working conditions are required in order
for policymakers to evaluate the effectiveness of labour
provisions and its implementation. Auditing, whether
public labour inspections or private initiatives, is costly.
However, it is also worth noting that effective auditing
and resultant improvement in working conditions can
bear a number of benefits, such as increased productivity
and reduction in costs associated with paying for multi-
ple audits.™

*  Third, stakeholder involvements facilitates effective im-
plementation of labour provisions in areas such as stra-
tegic advice to programme implementation and transpa-
rent information sharing. The Cambodian textile sector
is an example of how the Governments, employers, trade
unions, and other non-state actors can work together.
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MONITORING TRADE
AGREEMENTS: THE

CASE OF COLOMBIA

on the active involvement of stakeholders.

SUMMARY

Mechanisms to monitor the implementation of trade agreements, and to review and assess progress in the
realization of the labour commitments that are made, are increasingly common.

These mechanisms are diverse and opportunities exist to conduct more comprehensive monitoring that relies

Four dimensions are key to assure meaningful monitoring: access to information; assessment; integration
into policy making; and transparency and accountability.

Important challenges exist to better integrate different monitoring mechanisms and align overlapping

commitments and follow-up mechanisms across agreements.

Innovative monitoring practices
Mechanisms to monitor the implementation of trade
agreements, and review and assess progress in the
realization of the labour commitments that are made, are
increasingly common. Mechanisms are diverse and oppor-
tunities exist to conduct more comprehensive and inte-

grated monitoring that relies on the active involvement of
stakeholders.

Monitoring is understood as the systematic review of progress
over time. In the context of labour provisions, this entails
an examination of whether labour commitments are imple-
mented in practice, and progress is made in the promotion,
realization and enforcement of labour rights and the impro-
vement of working conditions.

The following four dimensions are taken into consideration:
access to information, e.g. the identification of a baseline,
the formulation of indicators and the establishment of a

data collection system;

assessment, €.g. measuring progress over time, questio-

This chapter was written by Rafael Peels and Elizabeth Echeverria M.

ning assumptions and implementation strategies, identi-
fying key challenges and ways to address these;

policy making, e.g. adapt the implementation strategy ba-
sed on the lessons learned; and

transparency and accountability, e.g. providing information
to stakeholders and the wider public on progress made to
assure accountability.

Various mechanisms and practices already exist to monitor tra-
de agreements, such as sustainability or human rights impact
assessments, Trade and Sustainable Development Committe-
es, Domestic Advisory Groups, or specific action plans. Based
on the review of a set of innovative monitoring practices, best
practices are identified that deliver insights on how to enhance
monitoring of labour commitments in trade agreements and
ensure their consistency with the above dimensions.

This chapter examines the cases of the Agreements of the Eu-
ropean Union, Canada and the United States with Colombia.
It looks at innovative practices to monitor the implementa-
tion of labour-related provisions and particular attention is
paid to the role of stakeholders herein.
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Is there a need for enhanced
alignment?

W’hereas Canada, the European Union and the United
States apply different approaches with regard to the
implementation of labour commitments in the trade agre-
ements with Colombia, there has been an important focus
on monitoring. The main difference between the various
approaches is the level of detail, i.e. identifying specific and
time-bound commitments, and consistent application. This
has important implications for the potential involvement of
stakeholders. Also, seen the strong overlap in commitments
incorporated in the different trade agreements, there are im-
portant opportunities to enhance alignment.

The Canada-Colombia trade agreement, is the first Canadian
trade agreement that incorporates an obligation for each of
the parties to conduct an annual Human Rights Impact As-
sessment (HRIA).

In the case of the trade agreement between the United States
and Colombia, a technical cooperation project has been deve-
loped - the US-Colombia Labor Action Plan - to address long
standing issues on the violation of labour rights in Colombia.
This Action Plan defines clear timetables for reporting, en-
courages the involvement of the tripartite partners and shapes
a framework for enhanced monitoring,

Recent EU agreements, also provide for the review, moni-
toring and assessment of the impact of the implementation
of the agreement on trade and sustainable development. The
European Parliament (EP) adopted a Resolution calling for
the establishment of a transparent and binding Roadmap to
tackle challenges in the context of the EU-Colombia/Peru
trade agreement.

Monitoring is often taking place through existing institutio-
nal mechanisms, such as the National Contact Points or Mi-
nisterial Committees on Trade and Sustainable Development
that hold the mandate to monitor the implementation of the
trade agreements. Nevertheless, also stakeholders have their
role in the review, monitoring and assessment of the imple-
mentation of trade agreements, for instance through Labour
or Domestic Advisory Committees.

Also technical cooperation projects have been developed to
closely monitor progress on labour commitments, or dispute
settlement mechanisms have been used in combination with
Action Plans that enable close follow-up and the involvement

1% E.g. Esculea Nacional Sindical, confederacion de Trabajadores de Colom-
bia, Central Unitaria de Trabajadores de Colombia and Red Colombiana

de Accion Frente al Libre Comercio (RECALCA). See WOLA (2014) and
AFL-CIO (2014).

154E.g. USDOL and Executive Office of the President of the US (2016). The
Colombian Labor Action Plan: A Five Year Update.
hetps://www.dol.gov/ilab/reports/pdf/2016_Colombia_action_plan_re-

of stakeholders (see in this handbook chapters on “Experien-
ces of stakeholders in conflict resolution” and “Involving stakehol-
ders in trade agreements”).

What can we learn from the US-

Colombia Labor Action Plan?

hrough the United States-Colombia Trade Promotion

Agreement (TPA), the United States Administration
has sought to address some of the longest-standing concerns
about labour rights and working conditions in Colombia.
In 2006, when the US Administration concluded the Co-
lombia TPA, the State Department’s Human Rights Report
identified a range of labour concerns in Colombia, including
violence and discrimination against trade union members
to discourage workers from joining unions and engaging in
union activity; impunity for acts of labour-related violence; a
proliferation of fake worker “cooperatives” that were used to
undermine workers’ rights; and use of “collective pacts” with
favourable terms negotiated directly with individual workers
to weaken existing unions and avoid collective bargaining.

To address these issues, a cooperation plan - the Colombian
Action Plan Related to Labor Rights - was negotiated and
centred on: increased capacity of the labour ministry, crimi-
nal justice reform, the (mis)use of cooperatives and tempo-
rary service agencies, the right to organize and bargain col-
lectively, protection of labour activists, and essential services.
The plan defines clear timetables for reporting, encourages
the involvement of the tripartite partners and shapes a fra-
mework for enhanced monitoring. It also stipulates the col-
laboration with the ILO in the implementation of the plan.

Although civil society organizations, including North-Ameri-
can and Colombian trade unions, have criticized the limited

effectiveness of the Action Plan,'

various challenges have
been addressed by the Colombian government in close fol-
low-up by the United States Administration."

Some of the main outcomes include:'?

* Hiring and training new labour inspectorates in the
period of four years. The training included alternative
methods for dispute resolution and conciliation.

*  Regarding the right to freedom of association and col-
lective bargaining different measures were implemented:
criminal penalties for employers undermining these ri-
ghts; the expansion of the government protection pro-

port_FINAL.pdf; and USDOL and Executive Office of the President of the
US (2015). Standing Up for Workers:

155 See Colombia Labor Action Plan accomplishments to date. Available at:
https://ustr.gov/about-us/policy-offices/press-office/fact-sheets/2011/june/
colombian-action-plan-related-labor-rights-accomplishmen. See also: https://

ustr.gov/uscolombiatpa/labor
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gramme not only for union leaders but also for workers
trying to organize, among others; increasing the budget
of the Prosecutor General’s Office’s to enhance the insti-
tutional capacity and to expand personnel and measures
designed to reduce impunity concerning crimes towards
trade unionists (this includes training for those in charge
of investigating and enforce the law).

What distinguishes the US-Colombia LAP from other la-
bour-related policy interventions in the context of trade agre-
ements, is the level of detail in the identification of clearly
time-bound goals that shape a framework for labour advo-

cates to closely monitor the labour commitments under the
US-Colombia FTA.

The European Union-Colombia/Peru
Trade Agreement

Tn the case of the EU trade agreement with Colombia and
A Peru (in force since 2013), concerns regarding the labour

Monitoring trade agreements: the case of Colombia

situation in Colombia were similar as those addressed in the
US-Colombia TPA. In response, the European Parliament
(EP) adopted a Resolution (2012) calling for the establish-
ment of a Road Map to monitor similar concerns as those
addressed in the US-Colombia Labor Action Plan. Further,
the European Commission commits to conduct impact as-
sessments to inform on progress that has been made in the
implementation of the agreement, including the Trade and
Sustainable Development Chapter. These are specified in the
EU-Colombia/Peru trade agreement and complemented by
Regulation (EU) No 19/2013.

The European Parliament Roadmap with Colombia

The European Parliament (EP) adopted in 2012 a Resolution
calling for the establishment of a transparent and binding
Roadmap to tackle similar challenges as in the US-Colombia
TPA (see box 8.1).1%¢

The Colombian Government has submitted an Action Plan on
how to follow-up on the various concerns addressed in the EP Re-

to:

relationships (for example, the use of cooperatives).

commitments and report on the progress achieved.

Box 8.1 Alignment between EU Roadmap and US-Colombia LAP

The EP Resolution argues for a strong alignment between the Roadmap and the US-Colombia LAP. To comply with the
commitments, the resolution calls for time-bound commitments and clear targets and results, particularly with respect

*  Enforcement and implementation of legislation and policies in the following areas: freedom of association and
collective bargaining, protection of the informal sector, and practices such as outsourcing and disguised labour

*  Enhanced labour inspections. In this case labour inspectorates should be able to impose fines when certain violations
are found. For instance, unjustified dismissals and threatening behaviour or harassment against trade unionists.

*  The development of a valid and authentic social dialog at the enterprise level.

*  Improving investigatory mechanisms and an effective application of sanctions to criminal offenders.

*  Providing assistance to the Colombian Government (via the European Commission) in order to implement the

solution. Although, certain actions have been taken (e.g. various
visits to Colombia to consult with stakeholders), the Roadmap has
been criticized for its lack of detail and practical follow-up.

Review, monitoring and assessment of the EU-Co-
lombia/Peru trade agreement

Similar as other recent EU trade agreements, additional
monitoring mechanisms are provided to follow-up the
implementation of the labour commitments under the

% European Parliament resolution of 13 June 2012 on the EU trade agreement with
Colombia and Peru (2012/2628(RSP)). http:/www.europarl.europa.eu/sides/getDoc.

trade agreement with Colombia."”” These are defined
in the EU-Colombia/Peru trade agreement; comple-
mented by Regulation (EU) No 19/2013; and in line
with the EC’s “Trade for All’ strategy. Hence, the EC
commits to conduct impact assessments to inform on
progress that has been made in the implementation of
the agreement, including the Trade and Sustainable De-
velopment Chapter.

The text of the agreement stipulates that the each Party com-

do?pubRef=-//EP//TEXT +TA+P7-TA-2012-0249+0+DOC+XML+VO//EN
157 See Art. 279, 280 and 286 of the EU-Colombia and Peru Trade Agreement.
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mits to review, monitor and assess the impact of the imple-
mentation of this Agreement on labour and environment,
as it deems appropriate, through its respective domestic and
participative processes.””® This opens the door for increased
involvement of stakeholders in monitoring and assessing the
impacts of the implementation of the labour provision.

Further, the agreement while specifying the functions of the
Sub-committee on Trade and Sustainable Development, en-
compass, the follow-up of the implementation of the trade
and sustainable development chapter, the submission of re-
commendations to the Trade Committee, the identification
of potential areas of cooperation, and to assess impacts, when
appropriate, of the impact of the implementation of the

Agreement on labour and environment.'”

Also Art. 286 of the agreement deals with cooperation on
trade and sustainable development, and provides for various
activities related to the evaluation of impacts of the agree-
ment. This includes activities aimed at improving the metho-

dologies for such evaluation.

In addition to the EU-Colombia/Peru trade agreement’s mo-
nitoring commitments; these are complemented by a parallel
agreement (Regulation (EU) No 19/2013). It commits to
annual reporting to the European Parliament on the appli-
cation, implementation and fulfilment of obligations of the
EU-Colombia/Peru Trade Agreement.'®®

In February 2016, the EC submitted its second annual re-
port that also addresses the implementation of the Trade and
Sustainable Development Chapter.' The report provides in-
formation on the meetings of the Committee on Trade and
Sustainable Development; of the discussions held during the
civil society meetings (domestic consultation and Sub-Com-
mittee sessions with civil society); and on the implementation
of the labour commitments that are made in the agreement
(See box 8.2). Seen the general and descriptive nature of the
information in the report, questions can be raised with regard
to whether this permits meaningful monitoring and involve-
ment of stakeholders.

Box 8.2 Second Annual Report on the Implementation of the EU-Colombia/Peru Trade Agreement

The Second Annual Report on the Implementation of the EU-Colombia/Peru trade agreement, highlights the Colom-
bian National Development Plan. The plan covers different aspects such as decent work for all embedded in a national
policy and continuous efforts to facilitate and strengthen the work If labour inspectors (for example, collection of fines
and issues with respect to outsourcing and collective bargaining).

In the area of social dialogue, the re-launched Special Committee on Resolution of Conflict (CECOIT)'®* has made an
important contribution. Also improvements in collective bargaining for the public sector have been observed. The report
shows appreciation with respect to the efforts of the Colombia Government, however also acknowledged that some issues
remain outstanding.

The report also gives an update on both the process and substance of the meetings of the respective domestic mechanisms
for consultation with civil society, such as the EU Domestic Advisory Group (DAG). In this regard, a joint statement was
made by EU and Colombian representatives that called for more interaction between the groups.

On the way forward, Colombia and Peru a potential area for cooperation was identified in order to better provide infor-
mation to these countries about the assessment methods of the EU with respect to the trade and sustainable development
chapter. Furthermore, another area of interest includes collaboration in Corporate Social Responsibility (CSR) issues (in
the textile and mineral sectors) with support of the Organization for Economic Cooperation and Development (see also

chapter on “Corporate social responsibility in trade agreements” in this handbook).'®

Canada-Colombia Agreement on La-
bour Cooperation

he Canada-Colombia Agreement on Labour Coopera-
tion (CCOALC) came into effect in 2011 and is a paral-

158 Art. 279 of the EU-Colombia and Peru Trade Agreement.

1% Art. 280(6).

190 Regulation (EU) No 19/2013 of the European Parliament and of the
Council of 15 January 2013 implementing the bilateral safeguard clause
and the stabilisation mechanism for bananas of the Trade Agreement
between the European Union and its Member States, of the one part, and
Colombia and Peru, of the other part. http://eur-lex.curopa.eu/legal-con-
tent/EN/TXT/PDF/?uri=CELEX:32013R0019&from=EN

lel agreement to the Canada-Colombia Free Trade Agreement
(CCFTA, 2011).

Similar as in other trade agreements, various monitoring com-
mitments are made and procedures to involve stakeholders are

provided in the CCOALC.

161 See Point 4 of European Commission (2016c¢).

162 About the CETCOIT initial work see “Intervention of Karen Curtis, De-
puty Director of the ILO Office International Labour Standards Department”,
European Parliament International Trade Committee (12 July 2012). Available
at: htep://www.ilo.org/wemsp5/groups/public/--europe/---ro-geneva/-—ilo-
brussels/documents/genericdocument/wems_185243.pdf

163 European Commission (2016c).
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The Parties, for instance, commit to establish a Ministerial
Council and to convene or consult a National Labour Com-
mittee, comprising members of the public, including the
social partners. The Ministerial Council has the mandate to
oversee the implementation of the Agreement and review
progress under it. It states that review should include con-
sultation with the public and representatives of labour and

business organizations.'**

The CCFTA, however, is the first and the only trade agreement
from Canada that contains the obligation to conduct a Hu-
man Rights Impact Assessment (HRIA).' A separate agree-
ment between the Parties has been negotiated: The Agreement
Concerning Annual Reports on Human Rights and Free Trade
between Canada and the Republic of Colombia (entered into
force in 2011). This agreement established an obligation for
the parties to conduct yearly self-assessments on trade agree-

16 which also includes la-

ments’ human rights implications,
bour rights. Since the entry into force of the agreement, five

HRIAs have been conducted and made public.

The methodology of the HRIA, however, has been criticized
for its limited scope and effectiveness. Civil society actors cal-
led for the report to be conducted by an independent body
and for the Canadian government to develop an impartial,
credible, effective process to analyse and act upon the findin-
gs. Furthermore, they have suggested for a deeper commit-
ment of the respective Parliaments in order to make effective
the commitments adopted in the CCOFTA. For example,
this could be done by having special hearings before the Par-
liaments (or the appropriate committees) where relevant sta-

keholders (witnesses) can provide testimony.'”’

An additional opportunity is to also look at the Corporate
Social Responsibility (CSR) of Canadian companies in their
activities in Colombia, particularly in the mining sector.'®®
A first step to address these criticisms has been the increased
consultation of civil society, both through online consulta-
tions and meetings with companies and industry associations
in relevant economic sectors, trade unions, the Colombian
Government, academics and NGOs.

What are areas of opportunity?

his chapter has explored diverse mechanisms and practi-

ces to monitor the implementation of trade agreemen-
ts, review and assess progress in the realization of the labour
commitments that are made. Whereas countries have applied
different, and often explored innovative, approaches, it is too
early to assess and compare the effectiveness of these. It has
become clear, however, that:

o Opportunities exist to develop more comprehensive mo-
nitoring frameworks that assure meaningful involvement

164 Art. 7-8. See http://www.labour.gc.ca/eng/relations/international/agree-
ments/lca_colombia.shtml#ccalc
16 Rochlin (2014).

Monitoring trade agreements: the case of Colombia

of stakeholders and that are consistent with the four core
dimensions: access to information; assessment; policy ma-
king; and transparency and accountability.

o Challenges exist to enhance the integration of different
monitoring mechanisms (for instance in the fields of
dispute settlement, technical cooperation, stakeholder
involvement to impact assessment). Further, improving
the alignment (coherence) of overlapping labour com-
mitments and follow-up mechanisms across agreements
may create efficiency gains.
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EXPERIENCES OF
STAKEHOLDERS IN

CONFLICT RESOLUTION: THE
CASES OF ASIAN AND LATIN
AMERICAN COUNTRIES

activation of these mechanisms.

SUMMARY

Active role of stakeholders in conflict
resolution

Trade unions and other labour advocates have played an
important role in the implementation of labour provi-
sions. Their active involvement has made important contri-
butions to labour law reforms, the strengthening of labour in-
spectorates and/or increased awareness among policy makers
and the wider public.'®

They have not only been involved in consultative structu-
res, such as Domestic Advisory Groups (see the chapter on
“Involving stakeholders in trade agreements”), but also in filing
submissions when it is believed that a party to the agreement
is not complying with the labour provisions."”” The large
majority of cases that have been dealt with under conflict re-
solution mechanisms have been started by trade unions, often

This chapter was written by Rafael Peels and Elizabeth Echeverria M.

19 The primary source of this chapter is ILO (2016).

170 Whereas the Canadian and US trade agreements provide for a feedback me-
chanism on public submissions, this is less specified in the case of the EU. An
interesting development, however, is for example the EU-Republic of Korea

agreement, that specifies the role of the domestic advisory group in bringing to

Labour advocates have played an important role in activating the various mechanisms provided under the
labour provisions in trade agreements, particularly mechanisms for conflict resolution.

The collaboration among civil society organizations across borders has played a fundamental role in the

There are interesting examples of combining different options provided under trade agreements, such as

dispute settlement, technical cooperation and monitoring.

in collaboration with other labour advocates.

An important outcome of conflict resolution mechanisms has
been the increase in technical cooperation and the establishment
of frameworks for increased monitoring. These often include
capacity building of civil society organizations or establishing a
framework that permits increased follow-up by stakeholders (e.g.
through the United States-Colombia Labor Action Plan).

Looking at various cases of Asian and Latin American coun-
tries (the trade agreements between Canada and Colombia;
the European Union and the Republic of Korea; and the Uni-
ted States, the Dominican Republic and Central-America);
this chapter examines the role of trade unions and other la-
bour advocates during conflict resolution. It also looks at the
outcomes of these disputes and how these provide additional
opportunities for stakeholders to be involved in the imple-
mentation of trade agreements.

the attention (through communications) of the governments alleged violations
of the trade and sustainable development chapter and requesting the activation
of the conflict resolution mechanism. This does not mean, however, that go-
vernment consultations will necessarily be held, but further follow-up can be

provided at the Trade and Sustainable Development Committee.
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Experiences of stakeholders in conflict resolution: the cases of Asian and Latin American countries

The central role of Domestic Advisory
Groups in the EU-Republic of Korea
Trade Agreement

In the case of the EU-Republic of Korea trade agreement,
the resolution of conflicts is based on consultations, persua-
sion, active involvement of the Domestic Advisory Groups
(DAGs), and follow-up by the Civil Society Forum and the
Trade and Sustainable Development Committee.

This case provides an insight into trade union action directed
towards the European Commission (EC) seeking a Korean
commitment to respect ILO core labour standards. Althou-
gh, no labour disputes have been brought to the dispute
settlement body, European trade unions, mostly through the
European Trade Union Confederation (ETUC) collaborating
with their Korean counterparts, have sought to address issues
with respect to labour and human rights violations. This has
been done through letters and public statements to European
Commission and Parliament.

Under the agreement, in case of conflict, the parties may for-
mally consult one another and are required to take ILO acti-
vities into consideration, and they may request advice from
the ILO or other relevant international bodies. If consulta-
tions fail or the issue requires further discussion, the parties
may request that the Trade and Sustainable Development
Committee (TSDC) be convened to resolve the matter. If a
solution is not reached (through consultations or the meeting
of the TSDC), a party may request that a panel of experts be
convened to resolve it. The experts will issue a report with
findings and recommendations for the parties, which, ulti-
mately, decide the appropriate measures to take while trying
to accommodate these recommendations.'”

There is no public submission procedure for individuals,
labour advocates or other stakeholders. Nevertheless, they
can, through the communications of the DAG to the con-
tact points, draw attention to specific matters under the trade
and sustainable development chapter. Furthermore, they can
also be involved during conflict resolution. The Agreement
between the EU and the Republic of Korea states that during
government consultations, the Trade and Sustainable Deve-
lopment Committee may seck the advice of the DAGs. Fur-
ther, at the level of third-party review, the panel of experts can
seek information and advice from DAGs.'”?

The EU DAG, since May 2013, issued an opinion on “Fun-
damental rights at work in the Republic of Korea, identifica-
tion of areas for action”. This document is particularly impor-
tant as it has set the basis for discussions and follow-up in the
identified areas to further labour rights.””* Also the Republic
of Korea DAG issued opinions in 2013, for instance on free-

' E.g. Art. 13.14 and 13.15 of EU-Republic of Korea.
7 1bid.

dom of association and on forced labour.

In January 2014, the EU DAG asked the European Com-
mission to activate the conflict resolution mechanism and
to proceed with consultations due to the Republic of Korea
violating its commitments under the agreement. This trig-
gered an exchange of letters between the EU DAG and the
Commission, and between the Commission and the Korean
authorities, concerning the Republic of Korea’s ratification
and implementation of the ILO fundamental Conventions.

Furthermore, follow-up has been provided by the Civil So-
ciety Forum and the Trade and Sustainable Development
Committee. The product of the close follow-up has led to
re-engagement in regular technical dialogue with the ILO
and efforts to effectively implement the ratified Conventions,
as well as to ratifying the remaining core Conventions (the
priority and the up-to-date Conventions as well).

It should be noted that even though the attention has been
more focalized in the Republic of Korea, the commitments
and follow-up refer to both parties’ actions to further labour
rights. Moreover, a continuous exchange of information is
held accompanied by cooperative efforts. For instance, the
parties have launched a project with particular emphasis on
the implementation of the ILO’ Discrimination (Employ-
ment and Occupation) Convention, 1958 (No. 111).

Combining dispute settlement and

technical cooperation: the case of

CAFTA-DR

he Dominican Republic-Central-America Free Trade

Agreement (CAFTA-DR) is unique as it is the only bi-
lateral trade agreement so far where an arbitral panel has been
established to solve a conflict related to the lack of compliance
with the labour provision. Labour advocates have played a key
role in activating the dispute settlement mechanism, which has
been used in combination with the establishment of an “Action
Plans”, identifying more detailed and time-bound benchmarks
for monitoring (see Box 9.1 for the case of Honduras).

The first labour submission under CAFTA-DR was filed in
April 2008. The petitioners included the American Fede-
ration of Labor and Congress of Industrial Organizations
(AFL-CIO) and six Guatemalan labour unions. The submis-
sion alleged that Guatemala had violated its labour obliga-
tions under the labour chapter of the CAFTA-DR. In par-
ticular with respect to the shared commitment to the 1998
ILO Declaration, enforcement of labour laws, and access
to a fair and efficient court system. Hence, the arguments
included that labour conditions in the country have remai-
ned unchanged or have worsened since the trade agreement

7 European Union Domestic Advisory Group (2013).
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was ratified; that the level of physical violence against trade
unionists increased; that violations of freedom of association and
collective bargaining continued apace; and that access to fair and
efficient administrative or judicial tribunals remained elusive."”*

The submission was built around five examples. One of the
examples for instance deals with port workers, where the Go-
vernment was believed to have failed: to effectively enforce the
labour laws as to each of the violations, and to have adequately
investigated death threats and the assassination of various trade
unionists.'”>

The Office of Trade and Labor Affairs (OTLA) accepted the
submission and issued its report of review with its findings and
recommendations in January 2009. In July 2010, after Guate-
mala was not able to comply with the recommendations of the
report, the United States, proceed as established in the Agree-
ment by requesting formal consultations with Guatemala.

The consultations and, the further meeting of the Free Trade
Commission of the Agreements did not find a solution to the
matter. Therefore, after the United States requested the establi-
shment of an arbitral panel alleging that Guatemala had failed
to effectively enforce its labour law (which is the only provision
that can be subject to arbitration under the Agreement).

In an effort to find a solution of the issue before entering
in a formal arbitration procedure, both parties agreed to
suspend the process. The suspension was subject to the im-
plementation of an Enforcement Plan to address the labour
law enforcement issues raised by the United States and to
monitor the Plan’s implementation. In April 2013, the U.S.
and Guatemalan Governments agreed to an 18-point Enfor-
cement Plan, in which Guatemala committed to take action
in six key areas. The parties agreed to continue the suspension
of the panel’s work as progress toward the main areas of the
Enforcement Plan continued. These where:

*  Strengthening the Ministry of Labour to enforce la-
bour laws;

¢ Ensuring payment to workers when factories suddenly
close;

*  Improving enforcement of court orders;

*  Ensuring export companies comply with labour laws; and

*  Transparency and coordination.

The Enforcement Plan identified time-bound and detailed indi-
cators that establish a framework for civil society to closely mo-
nitor progress. For example, one dimension of improving the
enforcement of court orders entailed, within 75 days, to publish
on the website the details of a monitoring plan.

174 See public submission available at: https://www.dol.gov/ilab/reports/pdf/
GuatemalaSub.pdf

'7>The failure of the Government action in this example, was with respect to
the behaviour of the employer, which: failed to bargain in good faith as required

by law; unlawfully dismissed union members and subsequently failed to reinsta-

Further, in the area of transparency and coordination, the En-
forcement Plan addresses:

o Stakeholder Input: Guatemala is required to publicize the
Enforcement Plan and meet with the Tripartite Com-
mission, in conformity with ILO Convention 144 on
Tripartite Consultation, and with other interested par-
ties, as appropriate, to review its implementation;

o Access 1o information: Guatemala is required to publish
data concerning labour complaints, inspections, viola-
tions, and Court orders.

In spite of some efforts to comply, in September 2014, the Uni-
ted States Trade Representative (USTR) resumed the dispute
settlement procedures. The main reason was that crucial elemen-
ts of the Enforcement Plan remained.

The procedures allow for the participation of non-govern-
mental organization in the filing of written views (or sub-
missions) to the Panel. In total, the arbitral panel received
eight non-governmental submissions (April 2015). Three of
these requested the panel to find Guatemala in violation of
the commitment to effectively enforce labour laws (including
one of the AFL-CIO).17¢

By September 2016 the Arbitral Panel issued its initial panel
report, which has been distributed to the parties for commen-
ts, but not released to the public yet. The parties have agreed
to send comments by 12 December 2016. According to the
agreement the panel shall issue the final report and present it
to the parties, within 30 days of the presentation of the initial
report (this deadline might not be met due to the extension
of the commenting period). After it is presented to the parties
it should be made public within 15 days.

If Guatemala is found in non-compliance, the parties may
reach an agreement to solve the matter. However, if an agre-
ement is not reached or the United States considered that
the agreement was unsuccessfully fulfilled, the United States
may request to the panel the imposition of an annual mo-
netary assessment up to US$15 million. If the latter is the
case, a labour fund must be constituted by the trade mini-
sters of the parties. The amount shall be destined to solve
the labour issues. However, if the amount is not paid to the
fund, the suspension of trade benefits could apply to secure
the amount."””

te workers pursuant to a judicial order; and attempted to form a management-
dominated union in order to displace the existing union.

17>¢The remaining submissions suggested that Guatemala was in compliance
with its obligations under the agreement.

177 For similar process see box 9.1.
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Box 9.1 The case of Honduras

In 2012, a labour submission was filed under CAFTA-DR by the AFL-CIO and 26 trade unions and civil society orga-
nizations from Honduras with respect to the labour situation in Honduras.

The submission alleged the failure of the government of Honduras to effectively enforce its labour laws and to comply
with its commitments under CAFTA-DR. It pays particular attention to three export-related sectors: manufacturing,
agriculture, and port operations. The submission also notes that workers in Honduras have continued to see violations
of their rights of freedom of association, collective bargaining and acceptable conditions of work. Further, it states the
lack of access of workers to tribunals, either judicial or administrative, that are efficient and transparent. The use of child
labour, particularly in the agricultural sector, is also highlighted as a serious concern, as well as women’s discrimination
in the manufacturing sector (see also chapter 13 in this handbook)."”®

In response to the petition, dialogue and regular meetings were held between both countries and involved representati-
ves from unions and nongovernmental organizations (NGOs). Further, OTLA, in the report of review, recommended
the development of a monitoring and action plan, with the intention to develop time-bound steps and benchmarks to
measure progress.

The plan, released in mid-December 2015, identifies not only intended outcomes, for example, improvements in the
labour inspectorates to promote better law enforcement, to remedy labour law violations and to enhance institutional
cooperation, but also time-bound steps, and benchmarks to measure progress.

It provides for improved engagement with the public, mainly the social partners, and includes a section on transparency,
outreach and engagement, which covers not only capacity building activities and training, but also calls for support from

employer associations and worker organizations to ensure the sustainability of the Honduran Government efforts.

179

The first case of public submissions
under Canadian agreements

Aside from the different public submissions filed under
the North American Free Trade Agreement (1994), no
other Canadian agreement has been utilized by stakeholders
with respect to public communications.

It has been only recently, on 15 July 2016, that the Canada's Na-

tional Administration Office (NAO)"" accepted for review the

public communication “Concerning the failure of the Government of
Colombia to comply with the Canada-Colombia Agreement on Labour

Cooperation”. The Canadian Labour Congess and five Colombian

labour organizations, filed the submission on 20 May 2016.

The public communication alleges that the Government of
Colombia failed to comply with its commitments under the
labour agreement, particularly in the areas of:

*  freedom of association and the right to collective bargaining;

¢ enforcement of labour laws;

¢ derogation from labour laws in order to encourage trade
and foreign investment; and

*  timely access to labour justice.

178 See more in AFL-CIO (2012).

'PILO (2016, p. 145).

'%The text of the communication is not publicly available. For some initial
information see: http://www.labour.gc.ca/eng/relations/international/agree-
ments/colombia/2016-1.shtml

¥ The NAO is established to receive communications from the parties to

The NAO has determined that the public communication
meets all of the eligibility and technical requirements and
will review the complaint in accordance with established
procedures.

The Canada-Colombia Agreement on Labour Cooperation
came into effect in 2011 and is a parallel agreement to the
Canada-Colombia Free Trade Agreement (CCFTA, 2011).
The public communication process, included under the
CCOALC, allows stakeholders to voice their concerns to go-
vernments about the enforcement of labour laws in the agre-
ement’s partner country and provides a formal channel for
governments to review these concerns.

In general, Canadian trade agreements provide for a mecha-
nism to solve conflicts. After the public communications
has been accepted, the NAO will decide on recommending
further action such as general consultations or ministerial
consultations. According to the particular agreement under
discussion the process (after concluding ministerial consulta-
tions) may lead to the establishment of a review panel only if
the issues are trade-related.”® For the implementation of the
final report of the review panel, the parties may agree on an
action plan to comply, and in case of non-compliance there is
the possibility of a monetary assessment.

trade agreements, but also to monitor and enforce labour provisions.

182 Other requirements include the other party’s failure through a persistent
pattern of failure to effectively enforce its labour law or a failure to comply
with labour obligations with respect to the 1998 Declaration on Fundamen-
tal Principles and Rights at Work.

183 See also the chapter on the typology of labour provisions in this handbook.
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What are areas of opportunity?

Social partners have an important role to play in activa-
ting the various mechanisms that are provided under trade
agreements, particularly in the activation of diverse mechani-
sms for conflict resolution.

The chapter finds that notwithstanding the different approaches ap-
plied by Canada, the European Union and the United States with
respect to the enforcement of labour provisions; in all the cases, sta-
keholders have been key in activating mechanisms to resolve conflicts.

The activation of the dispute settlement mechanism has also
had important side-effects, for instance, through the develop-
ment of technical cooperation projects or the establishment
of monitoring mechanisms.

Often, trade unions and labour advocates have collaborated across
national borders in the submission of complaints on the violation
of labour commitments made under the trade agreements.

Important challenges, however, exist to enhance the integration
of different monitoring and enforcement mechanisms, ranging
from the fields of conflict resolution, technical cooperation,
stakeholders involvement to impact assessment. Further, op-
portunities exist to enhance alignment across agreements that
contain overlapping commitments and follow-up mechanisms.
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PROMOTING LABOUR

RIGHTS: EXPERIENCES OF

MEXICO AND MOROCCO WITH

THE EUROPEAN UNION AND

THE UNITED STATES

Mexican and Moroccan agreements with the United States and the European Union include means to

SUMMARY

for improvement.

How are labour rights promoted in
the agreements?

Mexico and Morocco have institutionalized their trade
relations with the United States and the European
Union (EU) through four agreements concluded between
1992 and 2004:

¢ North American Free Trade Agreement (NAFTA, signed
in 1992 and in force since 1994);

*  EU-Mexico Economic Partnership, Political Coordina-
tion, and Cooperation Agreement (also referred to as
EU-Mexico Global Agreement (GA), signed in 1997
and in force since 2000);

¢ United States-Morocco Free Trade Agreement (United Sta-
tes-Morocco FTA, signed in 2004 and in force since 2006);

¢ EU-Morocco Association Agreement (EU-Morocco AA,

promote labour rights: enforcement mechanisms, cooperative activities, and cross-national dialogue.

The agreements analysed in the chapter feature implementation mechanisms that are applicable to the labour
provisions, the human rights clauses or the commitment to cooperate on social issues.

Some mechanisms are used more frequently than others, but they are partly interrelated.

Indications of implementation with the objective of promoting labour rights have been found as having

impacts in areas such as awareness raising, and political and technical capacity. There is still scope, however,

signed in 1996 and in force since 2000).

The agreements between these parties, although covering diffe-
rent generations of trade agreements and different political fra-
meworks, have a number of elements in common. In particu-
lar, in each agreement there are implementation mechanisms,
for the promotion of labour standards, such as cooperative acti-
vities, cross-national dialogue, and enforcement mechanisms.

In the agreements with the United States, reference to la-
bour standards and mechanisms for implementation inclu-
de labour provisions in line with and as defined by the ILO
(2016), respectively.'® In the case of the EU, labour issues
are addressed in the larger context of the human rights fra-
mework. The agreements with the EU include a human ri-
ghts clause and a commitment to cooperate in human rights
and social matters." The human rights clause requires both
parties to respect the fundamental human rights as proclai-
med in the Universal Declaration of Human Rights, of which
core labour standards form part (see the chapter on trade and
labour standards linkage in this handbook).'® Both agree-

This chapter was written by Myriam Ochri (adapted by the ILO Research Department)

18 Bartels (2013).

1% According to the European Commission (2003), “essential element’ clauses
[...] can be used to promote dialogue and co-operation between partners through
encouraging joint actions for democratization and Human Rights, including the

effective implementation of international Human Rights instruments and the
prevention of crises through the establishment of a consistent and long-term coope-
rative relationship” (EU Commission 2003, p. 11; see also Bartels 2004, p. 370).
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ments with the EU are in a process of renegotiation and
modernization.'®

Three different implementation mechanisms included in the
United States and EU agreements are examined in table 10.1:
cooperative activities (such as technical assistance and capaci-

ty-building); cross-national dialogue (between governments;
civil societies, or public-private); and enforcement mecha-
nisms (including consultations, dispute settlement, and the
possibility of sanctions). The remainder of the chapter elabo-
rates on these mechanisms.

Table 10.1 Implementation mechanisms to promote labour rights

NAALC

Cooperative activities

Broad range of cooperative
activities in labour affairs

Cross-national dialogue

Cross- national dialogue through
the Commission for Labour

Cooperation with public session

Enforcement mechanism

Enforcement of labour rights
with possibility of financial and

trade sanctions

United States-
Morocco FTA

Broad range of cooperative
activities in labour affairs
through the Labour

Cooperation Mechanism

Cross-national dialogue through
the Subcommittee on Labour

Affairs with public session

Enforcement of labour rights
with the possibility of financial

sanctions

EU-Mexico GA

Broad range of cooperative
activities on human rights and

social affairs

Cross-national dialogue
through the Joint Committee
and special committee or body

Enforcement of labour rights
as part of human rights, with
the possibility of “appropriate

measures”'¥

EU-Morocco AA

Broad range of cooperative
activities on human rights and

social affairs

Cross-national dialogue
through the Association

Council and a working party

Enforcement of labour rights
as part of human rights with
the possibility of “appropriate

measures”

How have the agreements been imple-
mented in Mexico?

Experience with the NAALC

he North American Agreement on Labor Cooperation

(NAALC) is the side agreement to the North American
Free Trade Agreement (NAFTA), which regulates labour is-
sues. All three mechanisms, which are cooperative activities,
cross-national dialogue and enforcement mechanisms, have
been activated and contributed to the promotion and pro-
tection of labour rights in Mexico.

In practice, cooperative activities cover a wide range of labour
issues, such as occupational safety and health, child labour, and
migrant workers, among others. The number of cooperative
activities, however, has decreased over time — from 16 activities
conducted in the first year to one or two per year in the period
2001-2009. These activities had positive impacts on Mexican
labour practices, for example, strengthening the capacities of
trade unions, generating transnational networks and raising

1% European Commission (2015).

187 “Appropriate measures” may be adopted by the parties to the trade agre-
ement when violations of the human rights clause occur. This could imply

partial or total suspension of the agreement, among other measures. Bartels
(2005).

workers” awareness about their rights.'®® Even though the im-
provements achieved through cooperative activities have been
acknowledged by different stakeholders, some issues have hin-
dered the efficacy of the collaboration. For instance, concerns
have been expressed with regard to the lack of professionalism
among Mexican labour agency officials.'”

Cross-national dialogues were carried out regularly betwe-
en US and Mexican officials to address labour issues. These
dialogues were facilitated by the NAALC Commission for
Labour Cooperation, which consisted of a Secretariat and a
Council of labour ministers.”™ The meetings normally con-
cluded with public sessions to provide a space for questions
and information sharing with stakeholders. Even though the
number of meetings has decreased over the years, both par-
ties have not ceased communication entirely. Labour-related
conversations have occurred in other settings, or have been
triggered in the context of labour submissions.

With respect to enforcement mechanisms, the United Sta-
tes has received more than 20 submissions alleging labour ri-
ght violations in Mexico from United States, Mexican, or in-

1% Aspinwall (2013, pp. 94-95, 121); Finbow (2000, p. 214-218); Nolan
Garcia, (2011, p. 100).

1% Aspinwall (2013, p. 101).

1%'The Commission’s secretariat was closed in 2010 (Nolan Garcia,
2011, p. 102).
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ternational trade unions and their confederations, and other
civil society members."”! The enforcement mechanism provi-
des for a comprehensive follow-up procedure. This procedure
could reach the phase involving a committee of experts and
an arbitral panel with the possibility of sanctions, but only
when the labour violations are related to occupational safety
and health, child labour and the technical minimum wage.'”
Cases related to labour violations of freedom of association,
collective bargaining, and the right to strike are limited to the
solution of conflicts through ministerial consultations.

No submission, however, has gone beyond the level of mini-
sterial consultations. This is mainly because amicable solu-
tions are preferred in resolving issues, rather than triggering a

dispute that could end in sanctions.'”?

The enforcement mechanism has positively influenced Mexi-
co’s labour environment in some aspects:

¢ For instance, the conclusion of ministerial agreemen-
ts as a result of ministerial consultations has helped to
reinforce commitments to protect labour rights. The
ministerial agreements generally included commitments
to exchange information, to hold conferences and/or se-
minars, to enhance cooperation and to develop research.
The main issues covered were those of the submissions
for instance freedom of association, the right to organize,
or non-discrimination in employment and occupation.

Moreover, the submissions have raised awareness of labour
rights and practices, for example through the media, or as
part of larger advocacy campaigns.' They also contributed
to transnational cooperation among trade unions and civil

society of the countries party to the agreement.'”

Some obstacles to the promotion of labour rights have also
been identified, however, such as the limited political commit-
ment displayed by authorities to the sustained follow-up of the
process of submissions. An example is the lack of transparency
in providing information to the groups and trade unions that
filed the submissions about the status of the procedure.!”

Experience with the EU-Mexico Economic Partnership,
Political Coordination, and Cooperation Agreement

In the context of the EU-Mexico Global Agreement, the co-
operative activities and cross-national dialogue addressed la-
bour matters in the following ways:

! nformation available on the US Department of Labor website at: htep://
www.dol.gov/ilab/trade/agreements/naalc.htm [2 Nov. 2016].

21LO (2013, p. 43).

1% Compa and Brooks (2014, p. 26).

P4LO (2013, p. 50).

The EU has supported various cooperative activities regar-
ding human rights with a focus on labour:

*  For example, the EU funded the project with the aim of
guaranteeing labour rights of young people in the state
of Chiapas. To that end the project trained 200 young
individuals from different civil society organizations,
employers and government actors in the region in as-
sessment methods for working conditions. The effects
of the project also included the establishment of labour
rights dialogue between different sectors in Mexico.

o In addition, the 2010 Joint Executive Plan under the
agreement established commitments to collaborate on
the ILO Decent Work Agenda. It included activities
such as exchange of information and best practices on
issues such as occupational safety and health.

There is still scope, however, for improvement in EU-Mexico
collaboration, particularly regarding the number of labour-re-
lated projects and the budgets provided for them.

Mexico and the EU have also promoted cross-national dia-
logue including civil society actors. The first Civil Society
Forum was organized in Brussels in 2002 and has been held
every two years since. As labour issues were not the main fo-
cus of the Forum, however, Mexican and European labour
representatives coordinated to meet in a different setting.
The EU-Mexico Trade Union Meeting was created and me-
etings were held regularly to enhance the functioning of the
EU-Mexico Economic Partnership, Political Coordination,
and Cooperation Agreement regarding labour rights.

Finally, the enforcement mechanism, as provided for in the
EU-Mexico Global Agreement, has to date not been activated.'”

While this chapter is concerned with the current agreement, it
should be noted that the EU and Mexico have started a renego-
tiation and modernization process of the agreement. In the first
round of negotiations (June 2016), the two parties agreed on
the importance of including a chapter on trade and sustainable
development. Furthermore, the recently available summary of
the impact assessment qualifies the renegotiation as a means of
strengthening respect for human rights and the application of
ILO Conventions already ratified by Mexico, and of furnishing
support towards a future ratification of the Right to Organise
and Collective Bargaining Convention, 1949 (No. 98)."

1% Kay (2011).
1% Aspinawall (2013, p. 97); Nolan Garcia (2011, p. 104).
¥7Qehri (2015, pp. 741-742).

18 European Commission (2015).
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How have the agreements been imple-
mented in Morocco?

Experience with the United States-Morocco Free Trade
Agreement

In order to improve labour conditions in Morocco, both
parties have placed emphasis on cooperative activities and
cross-national dialogue:

Cooperative activities under the agreement range from stu-
dy visits and joint conferences to workshops and seminars.
These activities have been effective in promoting labour rights
to some extent. For example, in 2007, a capacity-building
project was conducted for government representatives of the
Moroccan Ministry of Labour and social partners on labour
rights obligations. The project achieved most of its objectives
and was highly appreciated by stakeholders. The impacts of
the implemented projects are expected to be sustainable over
time — the activities also included the creation of training ma-
nuals (on labour inspections’ procedures); and the formation
of trainers” networks to capacity building. Nevertheless, coo-
peration between the United States and Morocco can still be
improved by addressing the lack of funding issues on parti-
cular labour rights.

Cross-national dialogue between the United States and
Morocco, through the Subcommittee on Labour Affairs has
also proved to be a useful tool in promoting labour rights and
improving labour conditions. Through such dialogue, the US
and Moroccan authorities have evaluated past activities and
identified priorities for future cooperation. The US delega-
tion has also organized meetings with Moroccan civil society
to discuss labour-related issues.'”

Both cross-national dialogue and cooperative activities have
made Moroccan stakeholders aware of the opportunities af-
forded by the Free Trade Agreement mechanism to cooperate
transnationally.

Since the United States-Morocco Free Trade Agreement came
into force in 20006, its enforcement mechanisms have not been
activated. Neither of the parties has filed public submissions re-

porting labour rights violations from their counterparts.””

1 Qchri (2015, pp. 740-741).

0 Information available on the US Department of Labor website at: htep://
www.dol.gov/ilab/trade/agreements/fta-subs.htm [2 Nov. 2016].

' For example, the Union for the Mediterranean, Ministerial Conference
on Employment and Labour held on 27 September, 2016. Also, the EU has

provided financial support for the regional "Pilot project for the promotion

Experience with the EU-Morocco Association Agreement

The European Union and Morocco are instead focusing on
cooperative projects and social dialogue to address the Mo-
roccan labour situation.

Cooperative activities may be conducted bilaterally (on-
going programmes in Morocco are funded by the EU as well
as any of the Member States of the EU) or in coordination
with international or regional organizations. For example,
from 2008 to 2010 the EU funded a project to strengthening
the role of trade union actors in the promotion of legal, social,
economic and cultural rights of workers. Strengthening social
dialogue in Morocco is also part of EU supported projects on
employment and labour in the framework of the Union for
the Mediterranean.”" This goes beyond the bilateral EU-Mo-
rocco agreement but is very relevant for promoting decent
work in the region.

Moreover, the agreement establishes regular cross-national
dialogues at the ministerial and senior official level, and any
other diplomatic means to discuss social issues. Since 2001,
the EU and Morocco have met frequently in the Working
Group on Social Affairs and Migration, which included of-
ficials from the European Commission, EU Member States
and Morocco. In this framework, conversations are held
about relevant labour-related issues and policy implementa-
tion For example, in 2013 the discussions included topics
related to the ratification and effective implementation of
ILO Conventions. Both parties also exchange information
and best practices through such dialogues.

Similar to the United States-Morocco Free Trade Agreement,
the enforcement mechanism of the EU-Morocco Associa-
tion Agreement has never been activated.*

Since March 2013, this agreement has been under renegotia-
tion, with a view to its modernization and development into
what is designated a Deep and Comprehensive Free Trade

Area (DCFTA).

Table 10.2 summarizes examples of implementation activi-
ties, key areas, and results in the promotion of labor standards
in Mexico and Morocco

of social dialogue’ implemented in Morocco, Tunisia and Jordan as priority
countries but also including regional activities. Information available on the
EU website at: http://ec.europa.eu/social/main.jsp?langld=en&ccatld=87&e-
ventsld=1156&furtherEvents=yes [15 Nov. 2016].

*2Qchri (2015, pp. 741-742).
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Table 10.2 Examples of implementation activities, key areas and results

Agreement Implementation activities

NAALC « Cooperative activities:
workshops, best practice
seminars, technical support,
capacity-building activities (for
independent unions)

+ Cross-national dialogue:
Commission for Labour
Cooperation meetings, public sessions

+ Enforcement mechanism:
activated by public submissions

up to ministerial consultations

Key areas

Freedom of association
Employment
discrimination
Occupational safety and
health

Gender issues

Migrant labour

Results

Ministerial agreements to tackle
labour challenges

Media’s awareness of labour-
related issues

Impact on labour law reform
Strengthening of relationship of
the United States’ and Mexico’s

trade unions

EU-Mexico GA « Cooperative activities: training
(of civil society, employers,
and government stakeholders),
exchange of information and
best practices

o Cross-national dialogue: Civil
Society Forum and Trade Union
Meeting

o No use of enforcement

mechanism

Labour rights and working
conditions

Youth employment
Occupational safety and
health

Migrant labour

ILO Decent Work Agenda

Raising young people’s
awareness of labour rights
Strengthening trade unions’
capacities

Establishing cross-sector

dialogue

United States- « Cooperative activities: capacity

Morocco FTA building, training modules
(including education of
employers and workers on rights
and obligations under the law)

+ Cross-national dialogue:
Subcommittee on Labour
Affairs meetings, public sessions

+ No use of enforcement

mechanism

Labour rights in general
Gender issues
Labour inspections

Child labour

Training manuals for employers
and workers and manuals of
inspectors’ procedures
Establishing trainers’ networks
Improving mediation and

conciliation climate

EU-Morocco AA Cooperative activities: peer-to-
peer consultations, cross-
sector dialogue, exchange of
information and best practices
Cross-national dialogue:
Working Party on Social Affairs
and Migration meetings

.

No use of enforcement

mechanism

Labour rights in general
Freedom of association
Trade unions capacity
enhancement

Social security

Labour policy
Implementation of ILO

Conventions

Exchange of information and
best practices
Rising awareness of trade union

rights

What can we conclude?

In the case of Mexico and Morocco, commitments rela-
ted to labour in their agreements with the United States
and the EU (included in labour provisions or in the broa-
der framework of human rights and social affairs) have been
implemented to a certain extent. The three main implemen-
tation means comprise cooperative activities, cross-national
dialogues, and enforcement mechanisms. Compared to the
other two instruments, the enforcement mechanisms have
not been fully used. Out of the four agreements examined,
only the NAALC enforcement procedure has been activated.
Cooperative activities and cross-national dialogues have been
carried out more frequently to improve the protection and
promotion of labour rights. Even though all three mechani-

sms have been effective to some extent, there is still scope for

further development.

Moreover, there is an interrelation between the three mecha-
nisms. In fact, enforcement mechanisms, whether activated or

not, serve as a useful step towards triggering and increasing co-
operative activities (NAALC, United States-Morocco Free Tra-
de Agreement). Cross-national dialogues are also crucial to eva-
luating past and facilitating future labour cooperation between
partner states (NAALC, EU-Mexico Global Agreement, Uni-
ted States-Morocco Free Trade Agreement, and EU-Morocco
Association Agreement). Authorities and policymakers are the-
refore well advised to further investigate actual and potential
synergies between the different implementation mechanisms
to increase their effectiveness on the ground.

CACICITRCR



Ponvinting labnur violh
Lromoring “c,//! ur rig

References

Aspinwall, M. 2013. Side Effects. Mexican Governance under
NAFTAS Labor and Environmental Agreements (Stanford Uni-
versity Press, Stanford).

Bartels, L. (2004). “A Legal Analysis of Human Rights Clauses
in the European Union’s Euro-Mediterranean Association Agre-
ements”, in Mediterranean Politics, Vol. 9, No. 3, pp. 368-395.

Bartels, L. 2005. Human Rights and Democracy Clauses in
the EUS International Agreements. Directorate-General for
External Policies of the Union. Available at: htep:/fwww.
europarl.europa.cu/meetdocs/2004_2009/documents/
nt/584/584520/584520en.pdf [2 Nov. 2016].

Compa, L.; Brooks, T. 2014. The North American Free Trade
Agreement (NAFTA), North American Agreement on Labor Co-
operation (NAALC) and Labor Provisions in other North Ameri-
can Free Trade Agreements, Wolters Kluwer Law and Business.

European Commission. 2003. European Commission Com-
munication on Reinvigorating EU Actions on Human Rights
and Democratisation with Mediterranean Partners: Strategic

Guidelines, COM (2003) 294.

European Commission. 2015. Executive Summary of the Im-
pact Assessment Accompanying the document Recommendation
Jor a Council Decision authorising the European Commission
and the High Representative of the Union for Foreign Affairs and
Security Policy to open negotiations and negotiate with Mexico
a modernised Global Agreement, Commission Staff Working
Document, (Brussels, 16 December).

Finbow, R.G. 2006. The Limits of Regionalism, NAFTA%s La-
bour Accord (Ashgate Publishing Company, Burlington).

ILO. 2016. Studies on Growth with Equity: Assessment of La-
bour Provisions in Trade and Investment Arrangements, (Gene-
va, Research Department).

—. 2013. Studies on Growth with Equity. Social Dimensions of
Free Trade Agreements, (Geneva, 1ILS).

Kay, T. 2011. NAFTA and the Politics of Labor Transnationali-
sm (Cambridge University Press, Cambridge).

Nolan Garcfa, K.A. 2011. “The evolution of United States
Mexico labor cooperation (1994-2009): achievements and
challenges”, in Politics & Policy, Vol. 39, No. 1, pp. 91-117.

Ochri, M. 2015. “Comparing US and EU labour governance
‘near and far’ - hierarchy vs network?”, in fournal of European

Public Policy, Vol. 22, No. 5, pp. 731-749.

US Department of Labor website at
http:/wwwidol.gov/ilab/trade/agreements/fta-subs.htm [2 Nov. 2016].

US Department of Labor website at http://www.dol.gov/ilab/
trade/agreements/naalc.htm [2 Nov. 2016].

uropean Union and the United States

Further reading

Behrens, M.; Janusch, H. 2012. “Great ‘Normative
Power’: The European and American trade approaches
with Chile and Mexico”, in European Foreign Affairs
Review, Vol. 17, No. 3, pp. 367-386.

Brower, A. 2008. “Rethinking NAFTA's NAALC
Provisions: The Effectiveness of its Dispute Resolu-
tion System on the Protection of Mexican Migrant
Workers in the United States”, in Indiana Internatio-
nal and Comparative Law Review, Vol. 18, No. 1, pp.
153-188.

Grynberg, R.; Qalo, V. 2006. “Labour standards in US
and EU Preferential Trade Agreements”, in Journal of
World Trade, Vol. 40, No. 4, pp. 619-53.

Kerremans, B.; Martins Gistelinck, M. 2009. “Inte-
rest aggregation, political parties, labour standards and
trade: differences in the US and EU approaches to the
inclusion of labour standards in international trade
agreements’, in European Foreign Affairs Review, Vol.

14, No. 5, pp. 683701,

Ochri, M. forthcoming. US and EU External Labor
Governance: Workers' Rights Promotion in Trade Agre-
ements and in Practice (Palgrave Macmillan, Basing-
stoke, Hampshire).

EACICITACR)



LABOUR PROVISIONS IN
THE EUROPEAN UNION-

REPUBLIC OF MOLDOVA

ASSOCIATION AGREEMENT
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Background to the European Union-
Republic of Moldova Association
Agreement

he Republic of Moldova and the European Union (EU)

signed an Association Agreement in June 2014, which
was provisionally applied until its full implementation in
2016. There are two main elements to the Agreement: a “po-
litical agreement” for progressive engagement with the EU
with respect to domestic reform in the Republic of Moldova,
and the establishment of a so-called “deep and comprehensive
free trade area” (DCFTA) over a 10-year transitional period.
The Association Agreement, which forms part of the EU’s
approach to its European Neighbourhood Policy, aims to bu-
ild good neighbourly relations and includes a wider set of
provisions than a standard free trade agreement. Association
Agreements apply to three of the EU Eastern European part-

The Agreement also requires the approximation of the Republic of Moldova’s legal frameworks with EU law
in relation to employment and occupational health and safety directives over a 10-year period.

There are limits to the ability of the Agreement’s approach based on civil society integration to affect

meaningful change in relation to the most important labour issues

The European Union-Republic of Moldova Association Agreement is one of the new generation of EU
free trade agreements, which treat labour provisions through a distinct chapter on trade and sustainable

ners (Georgia, Republic of Moldova and Ukraine).

Prior to the Association Agreement, goods exports to the EU
had witnessed tariff and quota liberalization, and agricultural
exports had seen improved access to the EU market under
the Autonomous Trade Preferences Agreement (2008-14),
its predecessors, the Partnership and Cooperation Agreement
(July 1998),%¢ the Generalized System of Preferences (GSP
—1998-2005), and the special incentive arrangements for su-
stainable development and good governance under the GSB

known as the “GSP+”.

CACICITRCR

The Association Agreement has been a mechanism by which
pro-EU political forces and the post-2009 Government in
the Republic of Moldova sought to transform the country’s
external relations in the face of continuing Russian influence
in the so-called “frozen conflict” in the Dniester region, to
which the DCFTA was applied in practice only after some
delay in January 2016.

This chapter was written by Adrian Smith, Mirela Barbu, James Harrison, Liam Campling and Ben Richardson

%'This contribution arises from research undertaken as part of a UK Econo-
mic and Social Research Council-funded project entitled “Working Beyond
the Border: European Union Trade Agreements and Labour Standards”
(award number: ES/M009343/1).

2¥The Partnership and Cooperation Agreement provided most-favoured-na-
tion status for trade in goods and the removal of quantitative restrictions,

with the exception of textiles and clothing products, which were regulated

under a separate agreement dating back to 14 May 1993. COM(1993)

101 FINAL: available at: http://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/2uri=CELEX:51993PC0101(03)&rid=1 [16 Nov. 2016]. This was an
updated version of the December 1989 EU-USSR textiles agreement (applied
from January 1990 until end of 1992) in which quantitative restrictions on
textile and clothing imports to the European Community were partially

maintained.




Labour provisions in the European Union-Republic of Moldova Association Agreement

What is the content and scope of the

labour provisions in the Agreement?

\ x There labour provisions are concerned, the EU-Repu-
b

lic of Moldova Association Agreement has replaced
arrangements that were established in the earlier GSP+ and
Autonomous Trade Preference agreements, both of which
were subject to ratification by the Republic of Moldova
and implementation of a range of ILO Conventions and
other human rights agreements and commitments to good
governance and sustainable development. By the time the
Association Agreement was signed, the Republic of Mol-
dova had already ratified all eight ILO core (fundamental)
conventions, all four governance conventions, and 30 (out
of 177) technical conventions. Five of the eight core Con-
ventions had been ratified prior to the establishment of the
GSP+ arrangements.

There are two primary mechanisms by which labour provisions
and working conditions are regulated in the current Association
Agreement. First, there is a trade and sustainable development
chapter in the DCFTA, which has been part of the EU’s approa-
ch to all its trade agreements since the 2011 EU-Republic of Ko-
rea Free Trade Agreement. This chapter combines a series of com-
mitments relating to both labour standards and environmental
matters. The labour provisions make reference to the obligations
arising from the 1998 ILO Declaration on Fundamental Prin-
ciples and Rights at Work, the Decent Work Agenda, and focus

on the eight fundamental labour standards conventions; a series
of procedural commitments; and a number of new institutional
mechanisms for implementation, which operate on the basis of
the procedural commitments (see Barbu et al., 2016). The pri-
mary obligations relate to “respecting, promoting and realizing
in their law and practice” the fundamental conventions of the
ILO* and priority and other ILO conventions that have been
ratified by the parties (appendix 11.1, section I).

The procedural commitments relate to transparency, dialogue
and cooperation between social actors, and a commitment to
impact assessment (see below). The institutional mechanisms
(figure 11.1) include the establishment of (i) an intergovern-
mental Trade and Sustainable Development Sub-Committee;
(ii) Domestic Advisory Groups (DAGs) in Moldova and the
EU to provide advice on sustainable development matters
and which consist of business, trade union and civil society
representatives, (i) a Joint Civil Society Dialogue Forum
(JCSDF) to enable dialogue between the DAGs, and (iv) a
Panel of Experts in the situation where inter-governmental
dispute settlement mechanisms are unsuccessful. All these in-
stitutional mechanisms are new in the Republic of Moldova
and this approach is similar to that taken in the other EU
Association Agreements with Eastern European neighbours
(Georgia and Ukraine) and all other free trade agreements
subsequent to that with the Republic of Korea. The focus is
on civil society involvement and capacity building “and not
trade sanctions [to] ensure effective implementation of the
trade and sustainable development chapter”.2%

Figure 11.1 Institutional trade and sustainable development framework for the DCFTA

ASSOCIATION COMMITEE

Assisted by sub-committees

ASSOCIATION COMMITEE IN TRADE CONFIGURATION (for the DCFTA)
Senior officials with expertise in trade, Meets at least once a-year. Reports to the association committee

TRADE AND SUSTAINABLE DEVELOPMENT SUB-COMMITTEE
Meets within the 1styear after the entry into force of the AA and subsequently as necessary

DOMESTIC ADVISORY GROUPS JOINT CIVIL SOCIETY
Balanced representation of economic, DIALOGUE FORUM
social and environmental stakehol- INSTITUTIONAL Members of the DAG and the pubblic
ders in the EU and RM. Meet at least MECHANISMS at large. Convene once a year.
: OF THE TSD CHAPTER ge. year.
once a year
PANEL OF EXPERTS

Independent experts nominated by the TSD Sub-committee. Convene to examine matters not addres-
sed satisfactorily through government consultations. Submit report and recommendations to the AC in
Trade configuration which are monitored and followed-up by the TDS Sub-committee.

5 These are: (a) Minimum Age Convention, 1973 (No. 138); (b) Worst Forms of
Child Labour Convention, 1999 (No. 182); (c) Forced Labour Convention, 1930
(No. 29); (d) Abolition of Forced Labour Convention, 1957 (No. 105); (¢) Freedom
of Association and Protection of the Right to Organize Convention, 1948 (No. 87);
(f) Right to Organize and Collective Bargaining Convention, 1949 (No. 98); (g)

Discrimination (Employment and Occupation) Convention, 1958 (No. 111); (h)
Equal Remuneration Convention, 1951 (No. 100). See ILO 1988 Declaration on
Fundamental Principles and Rights at Work and Viederman and Klett (2007, p. 58).

¢ European Commission (2015).
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Labour provisions in the European Union-Republic of Moldova Association Agreement

Second, the non-trade chapters of the Association Agreement
also contain a number of provisions on the approximation of
the Republic of Moldova’s legislation to that of the EU, the
so-called aquis comunautaire. Where labour issues are con-
cerned, this involves approximation of eight EU directives
relating to labour law within three or four years, six EU di-
rectives relating to anti-discrimination and gender equality,
and 25 directives relating to health and safety at work wi-
thin a period of between three and ten years (appendix 11.1,
section II).2”

How has the Agreement been
implemented so far?

Key labour and employment issues in the Republic
of Moldova

mplementation of the Association Agreement and the pro-
visions under the trade and sustainable development chap-
ter is taking place in a context where the Moldovan economy

is one of the poorest*”®

and most unequal in Europe,™ has
witnessed high levels of outmigration of the economically
active population, and has recently suffered a banking crisis
resulting from the alleged theft of $1 billion, equivalent to
some 12 per cent of the country’s GDE which precipitated
economic and political upheavals. The resolution of labour
issues through the institutional mechanisms established in
the Agreement is affected by these more extensive factors. A
number of labour market and employment rights challenges

are apparent in the Republic of Moldova. These include:

¢ Issues with child labour, especially in the agricultural

sector, and child trafficking and begging;*'°

*  High levels of informality in the labour market encom-
2 especially
in agriculture; trade, hotels and restaurants; and con-

passing around one third of employment,
struction, with a greater preponderance in rural areas;*"?

¢ An employment rate of only 39 per cent and low unem-
ployment due to high levels of outmigration of the econo-

213 and retirement;

mically active population
* A tghtening of labour supply in the Republic of Mol-

dova due to outmigration, with consequent pressure on

wages and other non-wage elements in certain sectors;

27 Emerson and Cenusa (2016).

28 GDP PPP per capita in 2014 was $5,038.
29TLO (2016b).

20US Dol (2015).

2LO (2016a); CEPS (2016).

12110 (2016a).

*  An overall preponderance of low wages and high poverty
levels, with workers unable to sustain a basic standard
of living in sectors such as clothing (which is an impor-
tant industry for formal waged employment) despite the
wage increase pressures noted above;*!4

*  Restrictions on the labour inspection system of the Re-
public of Moldova when it comes to identifying viola-
tions of labour law.

An ILO report has argued that “the Labour Inspectorate is
constrained by the provision of [Law no.131 of 8 June 2012
regarding state control of entrepreneurial activity] ..., which
obliges the ... [Inspectorate] to notify any firm five days prior
to an inspection. This regulatory framework [which arose out
of earlier concerns regarding bribery of state officials] contra-
dicts the best international practices and ILO standards, and
is also inconsistent, with some laws stipulating penalties for
informal employment and others limiting enforcement”."
The report recognizes the very significant impact on the abili-
ty of the Labour Inspectorate to identify instances of contra-
vention of legal frameworks.?'¢

One of the challenges arising, therefore, in implementation
of the labour provisions under the trade and sustainable de-
velopment chapter and, more generally, in the Association
Agreement is that several of these key labour issues arising
from the dynamics of the labour market in the Republic
of Moldova (except child labour and labour inspection) are
not fully captured under the ILO fundamental and priority
conventions framework, which is at the core of the trade

and sustainable development chapter.?”

Implementation of the labour provisions in the As-
sociation Agreement

It is important to note that the institutional mechanisms un-
der the trade and sustainable development chapter, such as
the Domestic Advisory Groups and joint forums, have only
been established since the provisional coming into force of
the Agreement in 1 September 2014, when the DCFTA ele-
ment of the Agreement was provisionally applied, and with
the first meetings taking place in July 2015. As with other
EU experiences relating to implementation of the trade and
sustainable development chapter.'*a lack of procedural clari-
ty in the chapter has resulted in an initial (and at times quite
lengthy) process of establishing the working methods of the
key institutional mechanisms, namely, the Domestic Advi-

23 Emerson and Cenusa (2016).

2 CCC (2014).

5110 (20164, p. 67)

26110 (2016a, p. 68)

217 See also Emerson and Cenusa (2016).
28 Harrison et al. (2016).
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sory Groups and the joint civil society dialogue forums in

which civil society organizations play a central role.?”

In the Republic of Moldova, the banking and wider econo-
mic and political crisis mentioned above has meant that the
ability to make substantive progress in relation to discussions
of labour standards and environmental conditions has been
limited, as attention has been focused elsewhere. While there
is some discussion of labour provisions issues in these institu-
tions, there is scant evidence that they are providing a mecha-
nism by which substantive progress can be achieved.

Civil society engagement: The first meeting of the Joint Civil
Society Dialogue Forum, established under Article 377 of the
DCFTA and including Domestic Advisory Groups from the
EU and the Republic of Moldova, took place in July 2015.
Discussions mainly focused on the broad framework of gover-
nmental commitment to the DCFTA and transparency and
accountability, and private sector competitiveness. There was
also a brief mention of the need to resist interference in the
activity of trade unions, to combat informal employment via
the more robust implementation of regulatory mechanisms, to
strengthen domestic enforcement of ILO labour standards and
EU employment directives, and an aspiration to undertake —
following governmental approval of the required methodology
— impact assessment of the DCFTA.* A second meeting was
held via video conference in October 2016, with a particular
focus on renewable energy, with limited mention of labour
provisions. Consequently, the ability of the key institutional
mechanism in the DCFTA to address and monitor labour pro-
visions in a substantive way appears, based on this evidence, to
be somewhat limited in the context of the wider political and
economic crisis in the Republic of Moldova.

Discussions between the Moldovan government and Eu-
ropean Commission: The Subcommittee on Trade and Su-
stainable Development, established under Article 376 of the
DCEFTA, first met in July 2015, and emphasised a commit-
ment to “consulting and cooperating on trade-related labour
issues”.*! Attention was paid to the eight ILO Fundamental
Conventions, with two labour issues providing the focus for
discussion:

*  Inrespect of child labour, the Subcommittee highlighted
the importance of continuing to implement the National
Action Plan in this area and continued monitoring.

* In respect of the labour inspectorate issues identified
above, “the Republic of Moldova is encouraged to ensure
that the State Labour Inspection can effectively perform its

29 See also Orbie et al. (2016).
2 Joint Civil Society Dialogue Forum (2015).
2! Subcommittee on Trade and Sustainable Development (2016 p. 1).

2 Subcommittee on Trade and Sustainable Development (2015, pp. 2-3).
23 See ILO (2015).

task in compliance with the ILO [Governance] Conven-
tion on Labour Inspection”.** As noted above, this case
was brought by the Moldovan Confederation of Trade
Unions to an ILO commission of inquiry in 2013, with
a report in 2015 followed by an ILO Governing Body
decision.”The inquiry found that the Government of the
Republic of Moldova had not effectively implemented the
Labour Inspection Convention through its adoption of
Law 131 on State Control in June 2012.2* Amendments
to Law 131 in 2016 have, in the view of several key actors,
not resolved the contraventions of Convention 81. Throu-
gh limiting the number of inspections per year in a single
company, continuing to require that notice be given to
employers prior to an inspection, and reducing the range
of areas of work to be included under the competence of
the State Labour Inspection by not including occupatio-
nal health and safety the amendments are likely to reduce
the ability to conduct effective inspection.

Panel of experts: A key clement included in the trade and
sustainable development chapter with the aim of facilitating
dispute resolution is the panel of experts. Under Article 378 of
the DCFTA, a party to the agreement can request “consulta-
tions” on any aspect of the trade and sustainable development
chapter, which may be referred to the Subcommittee on Tra-
de and Sustainable Development, and may seck advice from
the ILO and Domestic Advisory Groups (although it remains
doubtful whether they have the capacity to advise on labour
issues, given their membership). In the absence of intergover-
nmental resolution, a party may request the input of a “panel
of experts” to adjudicate and make non-binding recommenda-
tions. While experts have been appointed in the Republic of
Moldova who can potentially serve on future panels, awareness
of the process among panellists appears limited and training
non-existent.

Civil Society Platform: The wider Association Agreement
contains provision for civil society dialogue and monitoring of
the Agreement in the form of the Civil Society Platform, the
first meeting of which was held in Brussels in May 2016. Alon-
gside a long list of priority areas for reform, including fighting
corruption, reform of the judiciary and combating banking
fraud and crises, the Civil Society Platform noted the impor-
tance of “promoting active labour policies for productive and

decent work for all”.?*

The Platform reiterated the need for the Government of the
Republic of Moldova to comply with all its commitments
to ILO conventions, the provisions of the European Social
Charter and, where appropriate, the EU acquis; encouraged

24The report noted that inspectors have to obtain prior permission of em-
ployers to undertake an inspection, have to provide notice to employers, and
are not able to undertake unscheduled inspections.

5 CSP (2016, p. 1).
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the Moldovan Government to modernize labour legislation
in consultation with the social partners; and urged the Go-
vernment to enhance the status of decisions of the National
Commission for consultations and collective bargaining.”* It
is presently unclear what impact these declarations will have
on meaningful government action.

Association Agreement consequences for labour provi-
sions: The Republic of Moldova passed two laws with a view
to gradually approximate its legislation to EU labour law.
These laws related to the obligation of employers to inform
employees of the conditions applicable to a contract or em-
ployment relationship,” and the framework agreement on
fixed-term work.”® In addition, ten health and safety at work
obligations have been transposed into Moldovan law and two
Directives have been partially transposed in the areas of anti-
discrimination and gender. The remaining Association Agre-
ement provisions relating to labour are yet to be incorporated

in the law of the Republic of Moldova.””’

Conclusions: Overall, the EU’s approach to the trade and
sustainable development chapter and the wider Association
Agreement implementation concerned with labour provi-
sions focuses on the role of civil society involvement and
monitoring rather than trade sanctions. This analysis suggests
that, while the three primary institutional mechanisms under
the trade and sustainable development chapter for addressing
labour issues in the Agreement have provided forums for di-
scussion, they did not, at the outset, provide a mechanism for
effectively raising and addressing issues related to labour stan-
dards violations or for their close monitoring, and have gone
licdle further than, at best, statements of encouragement of
action. The institutional mechanisms set up in the trade and
sustainable development chapter, for example, appear not to
have provided an effective mechanism for resolution of the
continued limitations on labour inspection. The meaningful
engagement of government, and the proper resourcing and
capacity of the institutional mechanisms to make real pro-
gress on labour provisions appear constrained.

What are the areas of opportunity in

the implementation of the Association

Agreement?

! | here are a number of areas where attention could be paid to cla-
rifying arrangements and more effective implementation of the

labour provisions in the Association Agreement, as outlined below.

Membership of civil society organizations in key trade
and sustainable development institutions: One of the

26CSP (2016, p. 2).
27 Council Directive 91/533/EEC of 14 Oct 1991

f |greement
challenges faced in the implementation process, which relies
on the close involvement of civil society organizations for the
raising of issues and monitoring, is the way in which these
organizations are often constituted in the formerly Commu-
nist States. The civil society organization sector in the Repu-
blic of Moldova is small and relatively young. Consequently,
there is a tendency for the same groups to be represented in
the many fora and institutions established by the Association
Agreement. This leads to a blurring of competencies between

the various groups with similar membership.

Added to this, several of the key civil society organization par-
ticipants are think tanks, consultancy organizations and public
policy institutes. The only non-governmental organizations re-
presentative of particular sectoral (labour or environmental) in-
terests involved in the Domestic Advisory Group of the Republic
of Moldova appear to be two environmental non-governmental
organizations. The National Trade Union Confederation is also
involved in this advisory group, but its presence is outweighed
by representation from four different business associations. Con-
sequently, the capacity to represent the interests of workers, in a
meaningful way, is limited. It is therefore necessary to ensure that
the Domestic Advisory Groups are properly representative of
their constituents, with the necessary expertise: as things stand,
it is unclear whether these groups are acting as representative bo-
dies or as a group of interested parties. The question also arises
as to whether the members of the domestic advisory groups ade-
quately cover the right areas (for example, non-unionized labour,
informal employment, and others).

Resources for civil society engagement: A common com-
plaint among civil society organizations involved in the insti-
tutions of the Association Agreement is the lack of resources
to support meaningful engagement. There is no secretariat
support for the domestic advisory group of the Republic of
Moldova; many civil society organizations were unable to
secure funding for travel to joint meetings in Brussels; and
there is a danger in the EU that the proliferation of free tra-
de agreements will lead to what we may term “domestic ad-
visory group fatigue” and the inability of a limited number
of EU-based civil society organizations to participate, given
their own capacity limitations.

Monitoring: The DCFTAs provides for a range of monito-
ring mechanisms (box 1), but there is a need to:

¢ develop a process and a consistent methodology for the
monitoring of the trade and sustainable development
impacts of the DCFTA from the outset of implementa-
tion, and one that goes beyond the mere raising of issues
by domestic advisory groups;

228 Council Directive 1999/70/EC of 28 June 1999.
»Emerson and Cenusa (2016).
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¢ commit adequate resourcing to the monitoring process
from the time of DCFTA coming into force;

*  consider developing an approach to monitoring which is
based on enabling those most affected by labour provi-
sions to engage fully in the process.

and the Joint Civil Society Forum.

Box 11.1 DCFTA commitments with regard to the monitoring of trade and sustainable development

e Article 374 of Chapter 13 of the Association Agreement commits the parties “to reviewing, monitoring and assessing
the impact of the implementation” of the trade and sustainable development chapter through their respective civil
society processes and institutions and those set up by the Agreement, for example, the Domestic Advisory Groups

*  Article 375 of Chapter 13 of the Agreement commits the parties to working together on methodologies and indi-
cators for trade sustainability impact assessments; the impact of labour and environment regulations, norms and
standards on trade and investment; the impact of trade and investment rules on labour and environmental law; and
the positive and negative impacts of the DCFTA on sustainable development.

e All these approaches draw upon a framework driven by existing participative processes and institutions — such as
Domestic Advisory Groups — and by sustainability impact assessments.

Clarification of the aims and scope of the trade and sustai-
nable development approach: there is some ambiguity in in-
terpretation among key stakeholders as to whether the purpose
of the institutional structures, and the trade and sustainable
development chapters in general, relate to trade-related labour
issues, or labour problems and the violation of labour standards
in general, irrespective of whether they are linked to trade. *°

Mainstreaming sustainable development across the
Agreement: consideration could be given to implementing
an approach to trade and sustainable development across
all chapters of the Agreement to achieve a truly far-reaching
trade and sustainability agenda, which would integrate the
labour provisions in the Agreement more fully with those of
the trade and sustainable development chapter. This would
have the benefit of moving beyond an approach that separates
out the trade and sustainable development provisions from
the wider trade agenda and other parts of the Agreement.

In order to enhance effective implementation of the provisions
under the trade and sustainable development chapter,more
comprehensive training is required for key stakeholders new
to the EU’s approach to labour provisions in free trade agree-
ments, including members of the domestic advisory group and
the panel of experts, that goes beyond the so-called “learning
by doing” approach and looks at expectations and roles.

Separating the environmental and labour aspects of tra-
de and sustainable development institutionally, as they
involve different social interests and partners, to enable more
effective engagement on each.”!

B0 Harrison et al. (2016).

B1See Van den Putte et al. (2015)

23 Mayer and Pickles (2010), Barbu et al. (2016).

3 See Anner et al. (2013) in relation to the Bangladesh Accord on Building

Recognizing and responding effectively to the responsi-
bility of lead-firm corporate stakeholders in global va-
lue chains for the governance and monitoring of labour
standards in the Republic of Moldova: It is now widely re-
cognized that improvements in labour standards and working
conditions rely upon the conditions created for supplier firms
by lead firms, and the extent to which lead firms pressurize
supplier firms in relation to cost reduction, time to delivery,
and other factors.?? Inter-firm power relations thus set limi-
ts to the ability of legally formulated labour standards to be
implemented in workplaces. Consequently, future considera-
tion could be given to:

e opportunities for the development of approaches to the
joint liability of lead firms and buyers, and of supplier
firms, for labour standards and working conditions in
global value chains;®?

*  the development of full disclosure by lead firms and com-
plete transparency in supply chains with regard to com-
pliance with a minimum set of labour standards;

*  the embedding of worker-led social responsibility (capaci-
ty-building to ensure that workers have a voice in the wor-
kplace, where possible in conjunction with trade unions)
throughout the monitoring and reporting processes and
to enable employees to provide continuous monitoring of
workplace conditions, thereby more fully integrating key
constituencies into the implementation process of the trade
and sustainable development chapter. .

and Fire Safety as a response to the Rana Plaza disaster.
2 Rawling (2015).
2 See also Marx and Wouters (2015).
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Labour provisions in the European Union-Republic of Moldova Association Agreement

Appendix 11.1 Labour provisions in the EU-Republic of Moldova Association Agreement and the Deep and Com-
prehensive Free Trade Agreement

AA/DCFTA CHAPTER ASSOCIATION DCFTA
AGREEMENT CHAPTER

ILO Fundamental Conventions

Right to collective bargaining

Effective abolition of child labour

Other commitments

Commitment to full employment

Ratification of other remaining priority and other conventions

Promoting corporate social responsibility [by drawing on the OECD Guidelines

for Multinational Enterprises, the UN Global Compact, and the ILO Tripartite

Declaration of Principles concerning MNEs and Social Policy]

Not failing to effectively enforce environmental and labour law, as an encourage- X

ment for trade or investment

Cooperation (exchange of information and best practices) in the following areas of

employment and social policy:

Employment policy (more and better jobs with decent working conditions and X

reducing informal employment)

Fostering more inclusive labour markets (disability and minorities) X

Enhancing gender equality and equal opportunities X

Promoting social dialogue

Regular dialogue X

78
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Labour provisions in the European Union-Republic of Moldova Association Agreement

AA/DCFTA CHAPTER ASSOCIATION DCFTA
AGREEMENT CHAPTER

Alignment of legislation with that of the EU [years in square parentheses indicate the

agreed number of years for implementation]:

Employer’s obligation to inform employees of the conditions applicable to the contract or X

employment relationship (Council Directive 91/533/EEC of 14 October 1991) [four years] X

Framework agreement on fixed-term work concluded by the European Trade Union Con- X

federation; the Union of Industries of the European Community; and the European Centre

for Public Enterprise. (Council Directive 1999/70/EC of 28 June 1999) [four years]

Framework agreement on part-time work concluded by UNICE, CEEP and X

ETUC — Annex: Framework agreement on part-time work (Council Directive

97/81/EC of 15 December 1997) [three years]

Measures to encourage improvements in the safety and health at work of workers X

with a fixed-duration employment relationship or a temporary employment rela-

tionship (Council Directive 91/383/EEC of 25 June 1991) [three years]

Approximation of the laws of the Member States relating to collective redundan- X

cies (Council Directive 98/59/EC of 20 July 1998) [four years]

Approximation of the laws of the Member States relating to the safeguarding of em- X

ployees' rights in the event of transfers of undertakings, businesses or parts of underta-

kings or businesses (Council Directive 2001/23/EC of 12 March 2001) [three years]

Framework for informing and consulting employees in the European Community X

— Joint declaration of the European Parliament, the Council and the Commission

on employee representation (Directive 2002/14/EC of the European Parliament

and of the Council of 11 March 2002) [three years]

Organization of working time (Directive 2003/88/EC of the European Parliament X

and of the Council of 4 November 2003) [four years]

Equal treatment between persons irrespective of racial or ethnic origin (Council X

Directive 2000/43/EC of 29 June 2000) [four years]

Equal treatment in employment and occupation (Council Directive 2000/78/EC X

of 27 November 2000) [four years]

Equal opportunities and equal treatment of men and women in matters of employmentand occupation X

(Diirective 2006/54/EC of the European Patiamentand of the Coundil of 5 July 2006) [three years

Equal treatment between men and women in the access to and supply of goods X

and services (Council Directive 2004/113/EC of 13 December 2004) [three years]

Measures to encourage improvements in the safety and health at work of pregnant X

workers and workers who have recently given birth or are breastfeeding (Council

Directive 92/85/EEC of 19 October 1992; tenth individual Directive within the

meaning of Article 16(1) of Directive 89/391/EEC) [three years]

Equal treatment for men and women in matters of social security (Council Di- X

rective 79/7/EEC of 19 December 1978) [four years]

25 Health and Safety at Work Directives [3-10 years] X
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GENDER CONSIDERATIONS
IN TRADE AGREEMENTS

SUMMARY

dispute settlement.

What is the link between trade and
gender?

Trade liberalization can have gender impacts on all eco-
nomic actors, presenting both challenges and opportu-
nities, particularly for women. The literature shows that trade
affects the distribution of income and resources influencing
the structures of production, consumption patterns and reve-
nue expenditure, and that this in turn has different impacts
on women and men.*

Changing economic circumstances globally, including incre-
ased trade, have had positive impacts with respect to overall
employment gains. In some instances, these circumstances
have also been accompanied by the perpetuation or the in-

This chapter was written by Elizabeth Echeverria M. and Ngoc-Han Tran

26 See more in UNCTAD (2014). For findings with respect to gender im-
pacts of labour provisions and trade see “Links between trade and labour: an
overview of the theory and evidence” in this handbook and ILO (2016).

7 Gender equality has increasingly been considered as a key dimension in the
general debate on how to achieve sustainable development; see True (2014).
The 2030 Agenda for Sustainable Development addresses gender issues
through a comprehensive goal — Goal 5 — which seeks to achieve gender

equality and empower all women and gitls. It intends to tackle most of the

Gender references in trade agreements are part of a variety of policy options designed to address gender-
based inequalities. Currently, about one out of four trade agreements that are in force, and notified to the
World Trade Organization, include such references.

Most of the agreements with gender references include advanced economies as one party to the agreement.
Developing and emerging economies, however, have also included these references.

Dialogue and cooperation are the main implementation mechanisms for gender references in trade

agreements. But, when they are part of labour provisions, the scope is broader as the same mechanisms for

implementation apply to the gender reference, ranging from stakeholder involvement and monitoring to

crease of gender-based inequalities.”?” This largely depends on
the sector, the industrial composition, and the level of deve-
lopment of the economy in question:

* In economies where agriculture is predominantly an
export activity (as in sub-Saharan Africa), the limitations
in property rights for women and their condition as un-
paid family workers may continue to undermine the sta-
tus of women and girls (Fontana et al., 1998).%

¢ Other studies highlight women as a source of competitive
advantage. For instance, in comparison to men, women
receive lower wages and have fewer labour protections.””

In the long term, gender inequalities could result in negative

outcomes for economic growth and development.*

structural causes of gender inequalities.

2 UNCTAD (2004), notes that deciding whether trade liberalization has
brought benefits to women or not is not a solved issue and that case studies
with a gender-disaggregated analysis of trade must be conducted.

¥ Seguino (1997); Busse and Spielman (2006); Elson et al. (2007).

0 See more in UNCTAD (2004); Korinek (2005). In this context develop-
ment is also considered as a human rights issue that covers gender, education,

access to basic necessities and other issues (Rolland, 2012).
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In parallel, trade relations are increasingly being governed by
bilateral and multilateral trade agreements, to the extent that
more than half of exported goods fall within the framework
of these agreements.”' These agreements further trade libe-
ralization, and they have also expanded their coverage to a
variety of areas, such as the environment, labour and e-com-
merce, among others.

However, these agreements and the trade policies behind
them have generally been seen as gender-neutral*** Throu-
ghout the different agreements, some exceptions to this neu-
trality have been observed. Some trade agreements, in force
or under negotiation, have considered gender aspects. These
are included in trade policies, impact assessments, or direct
considerations in the agreements.

Indeed, the inclusion of gender considerations in the nego-
tiation, the texts and the implementation of trade agreements
may constitute one of many instruments available to advan-
ce gender equality and women’s empowerment.” In general,
however, these issues have been under-explored.

Research findings show that the inclusion of gender referen-
ces or provisions is becoming increasingly common. For
the purposes of this chapter, gender references or provisions
allude to gender issues that can either be included in the la-
bour provisions or elsewhere in the agreement: *¢

o Included in the labour provisions: Gender references can
be exclusively mentioned as part of the labour provisions.
One example of this may be when the agreement makes
reference to the Declaration of Fundamental Principles and
Rights at Work (1998) or the principle of the elimination
of discrimination in respect of employment and occupa-
tion.”® The agreements that set a framework for coope-
ration in labour matters, including gender issues, are also

%1 See Section I of this handbook: “Introduction to labour provisions: trends
and issues’”.

22This means that the texts of the agreements generally do not propose a
differentiated treatment between men and women, but, as established before,
when trade agreements enter into effect the results are not gender-neutral.
#UNCTAD (2014); Wagner (2013).

24 While the term

2% Notably some agreements of the European Union, make explicit reference
to the commitment of the parties to “respecting, promoting and realising” in
law and practice the core labour standards as they are included in the funda-
mental Conventions of the ILO (for example Article 365(2) of EU-Moldova

included in this category.*

o Independent of the labour provisions: References to
gender issues that are located in the preamble of trade
agreements, in general frameworks for cooperation or in
annexes to the agreement. These are generally referen-
ces to gender equality, women’s empowerment, women’s
protection and education, and cooperation, dialogue
and monitoring related to gender matters, among other

aspects.”¥

What are the trends?

his section of the chapter aims to present the different

the trends in the inclusion of gender references in trade
agreements, the location and scope of these references and the
available implementation mechanisms. Trade agreements in
force, and notified to the World Trade Organization (WTO),
have been examined. Lastly, possible gender references in
agreements under negotiation or those that have been recent-
ly signed are discussed.

Trends in gender references

o Trade agreements that include gender references
have increased significantly, from three in 1994 to 80
in 2016.2

* In addition, the share of trade agreements entering into
force that include gender considerations or provisions is
increasing (figure 12.1). Between 1995 and 1999, 13.5
per cent of trade agreements that entered into force in-
cluded gender references. This figure rose to almost 50
per cent between 2010 and 2016.

trade agreement). Therefore, the Equal Remuneration Convention, 1951
(No. 100), and the Discrimination (Employment and Occupation) Conven-
tion, 1958 (No. 111) must be included as part of the commitment adopted
by the parties.

%6 Some agreements make reference to the Decent Work Agenda, which
includes gender equality as a cross-cutting objective.

#7Villup (2015) points out that in the EU approach gender equality is also
subject to human rights provisions.

2% The figures are based on the trade agreements notified to the WTO and in
force as of September 2016.
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Figure 12.1 Percentage of trade agreements with gender references

50,0%

47,4%

45,0%

40,0%

35,0%

30,0%

719
fiito 25,9%

25,0%

20,0%
13,5%

15,0% 12,8%

10,0%
5,0%

0,0%

~1994 1995 - 1999 2000 - 2004 2005 - 2009 2010 - 2016

More than half of the agreements with gender references in-
clude the European Union, the United States or Canada as a
trade partner. Between 1995 and 2016, 30 per cent of the-

se trade agreements included the European Union as a trade
partner (see box 12.1), while 13.8 per cent included the Uni-
ted States and 10 per cent included Canada

Box 12.1 EU’s trade policy and its relation to gender equality

Gender equality is regarded as one of the fundamental values of the European Union.** Hence, according to the fun-
damental treaties of the Union, the gender dimension should be incorporated in all EU activities, including trade. By
promoting the inclusion of gender issues in its trade agreements, the EU aims to foster gender equality and women’s em-
powerment in its trading partner states.

In the Strategy for Equality between Women and Men (2010-2015), the EU emphasized the integration of gender di-
mensions in EU trade policy, as part of a wider framework of sustainable development. Similarly, the Gender Action Plan
(2016-2020) proposes as part of its objective of “access to decent work for women of all ages” activities such as analyzing
the impact of trade on gender equality in trade negotiations.

In practice, the EU has been undertaking ex-ante and ex-post assessments to evaluate the impacts of trade agreements on
gender equality. To date, there are 20 completed Sustainability Impact Assessments (SIAs) and 4 on-going SIAs on the
trade agreements under negotiation between the EU and its partner countries. They all have included some gender aspects,
ranging from minimal to comprehensive analysis. For instance, with respect to agreements under negotiation the EU-Ja-
pan SIA (Final report) includes an analysis on the possible impact of the agreement on gender equality in the workforce
and the effects on growth, as well as the relationship with ILO commitments on non-discrimination.

The EU conducted both an ex-ante SIA and an ex-post evaluation of the EU-Chile agreement based on a sectoral per-
spective. The ex-ante analysis of the EU-Chile agreement analyzed the impacts of trade on gender equality, with a focus
on women’s labor market participation, wage gaps and working conditions. It suggested that the Agreement would have
significant impact on increasing employment in Chile, particularly in the agricultural sector (p. 211). The EU-Chile ex-
post analysis showed that some of the impacts anticipated in the ex-ante evaluation materialized. In fact, women benefited
greatly from the expansion of agricultural exports, which had led to higher female employment in the sector. On average,
the poverty rate for women had decreased over time (from 19% of women classified as poor in 2003 to 12% in 2009)
(p- 200). However, their employment was more seasonal and temporary. In addition, there was still a persistent wage gap
between men and women (p. 204).

Location and scope peration on gender matters. Some approaches are more de-

tailed than others. For example some agreements only man-
here are different approaches with respect to the content  date cooperation on gender issues (e.g. Chile-Turkey), while
of gender provisions. Most cases, however, refer to coo-  others include more explicit language with respect to the role

¥ See Article 2, Treaty on European Union. Also, Article 8 of the Treaty on Union shall aim to eliminate inequalities, and to promote equality, between

the Functioning of the European Union states that: “In all its activities, the men and women.”
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of women in development (Common Market for Eastern and

Southern Africa (COMESA)).»°

The location of the provisions in a trade agreement affects its
strength and the mechanisms available for implementation.
Thus, in the preamble, references are deemed to be non-bin-
ding or weak.”' They can be used as guidelines, however,

252

for interpretation of the text,” and there are no agreements

where gender references are restricted to the preamble.

References in the core text may be binding or non-binding.
They are subject to different implementation mechanisms,
depending on whether they are in the labour provision or in
a different part of the text of the trade agreement. This can
be exemplified in the case of the reference to the principle
of non-discrimination in occupation and employment
in labour provisions, which can be implemented through
monitoring (via stakeholder involvement in some cases), co-
operative activities for labour issues, and dispute settlement
(see below).

*  About3 per cent of trade agreements reference gender issues
in both the core text and the preamble (see figure 12.2).

¢ Half of trade agreements incorporate gender references
in the core text: 13 agreements include gender only in
labour provisions, 16 in a different part of the core text
of the overall agreement, and 11 in both the labour pro-
vision and elsewhere in the overall agreement.

Figure 12.2 Location of gender references in trade agre-

ements
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" Another example is found in the Association Agreement and Deep and
Comprehensive Free Trade Area of the European Union with the Republic of
Moldova. In the agreement the parties commit to strengthen dialogue and co-
operation in different areas such as gender equality, including the protection
of “equal opportunities between men and women, as well as combating discri-
mination on all grounds”. For details of the agreement see “Labour provisions
in the European Union-Republic of Moldova Association Agreement and Deep
and Comprehensive Free Trade Agreement” in this handbook.

5! Bartels (2014).

2 This is according to Article 31 of the 1969 Vienna Convention on the Law

*  Gender references are also included in just above 27 per
cent of side agreements on labour —** this is mostly in
the case of Canadian agreements.

*  Approximately 13 per cent of trade agreements inclu-
de gender references in an annex that complements the
commitments adopted by the parties. For example, the
agreements provide for priority areas in capacity-bu-
ilding, but the annex specifies that the promotion of
entrepreneurship among women would be an area in
which assistance might be provided (European Union—

Cameroon Annex 1).2*

What are the main mechanisms for
implementation?

Generally the main mechanisms for the implementation
of gender provisions in trade agreements are found in
the shape of cooperative activities and dialogue. Coope-
ration covers exchange of information and best practices,
research, technical assistance, the promotion of actions and
programmes with the purpose of encouraging gender equali-
ty, women’s empowerment and protection.

The cooperative efforts under the broader framework of the
agreements can be found as cooperation on social issues;
commitments to expand education opportunities for wo-
men; targeting an exclusive economic sector for cooperation
on gender issues (e.g. Peru—China Article 164 on agricultural
cooperation); or wider references to the role of women in de-

velopment (e.g., COMESA).*

Some agreements of the European Union (particularly Asso-
ciation Agreements, with a trade pillar or including a Deep
and Comprehensive Free Trade Area), make reference to the
commitments in social or political pillars. In these agreemen-
ts, similar provisions are found as those mentioned above, and
while they are not related to trade, they are part of the overall
agreement and taken into consideration in this chapter.

When gender references are found in labour provisions, the
same mechanisms for implementation apply to the gender

of the Treaties. See also Bourgeois, et al. (2007).

3 Side agreements or parallel agreements are not part of the core text of the
treaties, but are a separate document negotiated by the parties that comple-
ments or includes additional commitments to the main trade agreement.
»4]n provisional application since 2014.

2'The Cotonou Agreement, which provides the legal basis of the Economic
Partnership Agreements between the European Union and the Africa, Asia and
the Pacific (ACP) group of countries, explicitly states that parties should respect
international conventions regarding women's rights and gender equality, and

commit themselves to including a gender perspective in all areas of cooperation.
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reference, ranging from stakeholder involvement and moni-
toring to dispute settlement.

In terms of cooperation, one example is the project on the
ILO Discrimination (Employment and Occupation)
Convention, 1958 (No. 111), under the European Union—
Republic of Korea trade agreement. It was launched in April
2016, with the purpose of identifying obstacles, lessons lear-
ned and best practices to promote compliance with the Con-
vention and to develop policy recommendations.*®

Also under the framework of the EU-Central America trade
agreement, a workshop was held before the joint meeting of
the European and Central American civil society Advisory
Groups (June, 2016). The workshop dealt, among other issues,
with women’s empowerment and economic growth, and the
importance of taking measures to eliminate inequalities and
ensure equal access to resoutrces, training, employment, etc.

Gender dimensions in labour provisions have also been acti-
vated through the public submissions filed by different
stakeholders, when they consider that a trading partner is
not complying with the labour provisions. The submissions,
after following the corresponding process, hold the potential
to trigger the dispute settlement mechanism (that may in-
clude formal government consultations, an arbitration panel,
and the possibility of sanctions).””

Public submissions that make reference to gender dimen-
sions have been filed in the framework of some agreements
with the United States. For example, a gender-based labour
submission was filed in 1997 under the North American
Agreement on Labour Cooperation,”® alleging that pregnan-
cy tests were conducted in Mexican magquilas as a condition
for employment. After the public report was issued by the
National Administrative Office, Mexico adopted a revised
policy on this issue, triggering further legal changes. Some
multinational companies with operations in Mexico gave

commitments to stop such practices.”

Under the United States—Central America-Dominican Re-

5¢The project is being carried out by an external consultant. An inception report on
the project will be shared with civil society and stakeholders in future meetings.

7 Stakeholders may file public submissions in the framework of some
agreements (for example those from the United States and Canada). Once
submissions have been accepted for review (this does not imply any deci-
sion on the merits of the allegations) by the corresponding authority of one
Party to the agreement (for example, the Office of Trade and Labour Affairs
of the United States Department of Labour) there is a follow-up process
previous to the formal activation of the dispute settlement mechanism. A
report of review is issued by the authority, and depending on the findings,
the responsible authority could recommend different avenues to resolve

the issues. For example, engaging in dialogue through the institutional
arrangements of the agreements along with time-bound monitoring, the

development of action plans, and/or cooperative labour consultations.

public Trade Agreement, a labour submission was filed by
trade unions of the United States and Honduras.”® The sub-
mission contained one section dedicated to the working con-
ditions of women in export-processing zones. The main focus
was on the garment industry, where the wages are lower than
in other manufacturing industries, longer hours of work have
been reported, and the workforce is predominantly female.*!
In this case, a public report was issued and a labour rights mo-
nitoring and action plan was devised to enhance labour law
enforcement and strengthen labour inspectorates to prevent
and remedy labour violations.***

Are there new approaches and areas of
opportunity?

Some trade agreements that have not yet been ratified in-
clude gender provisions. For instance, the Trans-Pacific
Partnership Agreement includes a section on women and
economic growth, in its chapter 23 on development. This
approach acknowledges the importance of women’s equality

and empowerment to development.*®’

Furthermore, the European Union has consistently inclu-
ded gender issues in its impact assessments since 2002. For
example, the Sustainability Impact Assessment on the
European Union-Japan Trade Agreement (Final Interim
Technical Report, July 2015) includes an analysis of gender
equality, focusing on the gender gap in employment and
wages of both parties.”*t

Negotiations between developing and emerging countries also
address gender issues in preliminary statements, as in the case
of the agreement between Chile and Uruguay. The agreement
was recently concluded (in October 2016), and the gender

chapter has been regarded as one of the most innovative of

all trade agreements worldwide, in respect of its quest to em-
phasize the role of women in inclusive economic growth,
trade and investment. It also promotes gender equality
through women’s economic development. Furthermore, it
is innovative among other aspects, because it includes a com-

Z8'The submission (US NAO case number 9701) was filed by Human Rights
Watch, the International Labour Rights Fund and the Mexico-based Asociacion
Nacional de Abogados Democriticos (National Association of Democratic Lawyers)
 For details see ILO (2013), and Compa and Brooks (2014).

200US Submission 2012-01 (Honduras).

*!'This topic has also been discussed by the Committee of Experts on the
Application of Conventions and Recommendations through the exami-
nation of the Equal Remuneration Convention, 1951 (No. 100), by the
Government of Honduras (Direct Request adopted 2014 and published at
the 104th ILC session, 2015).

22110 (2016).

23 Gender-related issues are also addressed in the labour provisions of the
agreement and the cooperation and capacity-building chapter.

264See box 12.1 for further information.
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mitment of the parties to effectively apply their regulation,
policies and good practice to achieve gender equality. Final-
ly, it provides for institutional arrangements to implement

the provisions, such as the creation of a gender committee.”®”

Although some trade parties have made efforts to incorporate
gender provisions in their agreements, there are additional
areas of opportunity.

¢ First, gender-related commitments could be better tailo-
red to the economic and political contexts of the coun-
tries involved. In this respect, the use of available imple-
mentation mechanisms for labour provisions could be
further explored to enhance the implementation of their
gender content. For example, all cooperative activities
could consider gender aspects and impacts.

e Second, more research could be done on the actions
being taken by the countries that are parties to trade
agreements with gender references. This to determine
the impact of the references in addressing and tackling
the gender issues mentioned.

*  'Third, there is an important area of opportunity in the
implementation of ex-ante gender analyses of trade arran-
gements. These types of analyses might be useful in order
to negotiate and develop more specific gender provisions
as well as to identify possible flanking measures that, if
implemented effectively, may help in addressing the issues
encountered by women as a result of trade liberalization.
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HOW TRADE POLICY
AFFECTS FIRMS AND

WORKERS IN GLOBAL
SUPPLY CHAINS:
AN OVERVIEW

Trade agreements have been the main contributors to the rapid decline in import tariffs that has been

observed over recent years. As these agreements do not necessarily cover non-tariff measures, they provide

signatories with some flexibility in the use of such alternative barriers to trade.

borders multiple times.

quality of jobs is poor.

SUMMARY

Especially when firms are organizing their production in global supply chains, they heavily rely on imported
inputs that enter their production process. The access to a wide variety of high quality inputs is beneficial for
firms’ performance, with gains likely to be at least partially passed on to workers. Adverse effects of policies
that restrict firms’ access to inputs are magnified in the context of global supply chains, where inputs cross

Trade policy has an impact on how and where firms set up their global production networks. Such networks
in many cases create decent jobs, but there are also cases where basic labour standards are violated and the

Any adverse effects of trade policies should always be mitigated through an appropriate policy mix. Labour

market institutions that provide a cushion to those that are disadvantaged play an important role, as well

as efforts to improve labour standards in global supply chains. Labour provisions in trade agreements can

potentially provide an entry point for stakeholders to discuss these issues.

Trade policy and trade agreements:
what are the trends?

he United Nations 2030 Agenda for Sustainable Deve-

lopment, which came into force in January 2016, places
emphasis on the promotion of inclusiveness and sustaina-
bility of economic growth and decent work. Trade plays an
important role in the achievement of the Sustainable De-
velopment Goals, as it can provide an engine for economic
growth and poverty reduction. The integration of trade and
economic and social development policies is one aspect, whi-

ch was also highlighted at the 14" UN Conference on Trade

This chapter was written by Christian Viegelahn
26 See paragraph 29 of the Nairobi Agreement, available at: hetp://unctad.
org/meetings/en/Sessional Documents/td519add2_en.pdf

and Development in Nairobi in July 2016, where it was no-
ted that, “regional integration can be an important catalyst
to reduce trade barriers, implement policy reforms, decrease
trade costs, and increase developing country participation in

regional and global value chains”.*¢

Bilateral and plurilateral trade agreements are contributing to
the lowering of trade barriers. Given the standstill in muldi-
lateral trade negotiations, the conclusion of such trade agre-
ements has been the main contributor to the global decline
in average import tariffs, from 14 per cent in 1995 to 5.5 per
cent in 2014.2

27 This average import tariff was calculated on the basis of data from World
Bank’s World Integrated Trade Solution (WITS) database.
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At the same time, trade barriers are still used, not necessa-
rily taking the form of traditional import tariffs, but also
coming along in the form of non-tariff measures. These
non-tariff measures include restrictions such as local content
requirements, import licensing schemes, technical barriers
to trade or contingent trade protection measures.”® In some
instances, the use of non-tariff measures may be introduced
for public policy reasons, such as the protection of environ-

12000

mental or consumer safety standards, or the combat of unfair
trade practices such as dumping or subsidies. There, however,
has been a growing consensus among observers that some
of these barriers are also used to protect domestic industries
from import competition.” The global number of non-tariff
measures that are in force has quadrupled between 1995 and
2016, as shown in figure 13.1.

Figure 13.1 Global number of non-tariff measures in force, 1995-2016
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Policymakers may introduce or remove barriers to trade, and
they may (or may not) do this for good reasons. Nevertheless,
it is crucial to understand the trade-offs of these trade policy
decisions, anticipate the expected effects of these decisions
correctly, and implement policies that can provide a cushion
to those that are disadvantaged, in order to support the crea-
tion of decent jobs and inclusive growth.

Stakeholders should have an interest to be aware of the effects
that the introduction or removal of trade barriers can have.
The effects of trade policies, however, are not straightforward
to assess in a world in which production takes place within
complex global production networks and supply chain confi-
gurations, and in which the introduction or removal of trade
barriers affects different stakeholders differently.

8 Local content requirements are policy measures that require a certain share
of inputs used in the production process to be sourced domestically. Importing
licensing schemes make a license for firms obligatory in order to import certain
goods. Technical barriers to trade refer to technical requirements and standards that
products are required to fulfil. Contingent trade protection such as antidumping or

safeguard actions allow the temporary imposition of import tariffs under certain
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This chapter provides some insights and discusses how dome-
stic and foreign firms and workers in global supply chains can
be affected by trade barriers imposed on imports.

How does trade policy affect domestic
firms and workers in global supply
chains?

Trade barriers on imports can affect domestic firms that
compete with importers, and those that use imported in-
puts in their production process.”® Both of these impacts have
consequences for workers that are employed by these firms.

conditions. Even though contingent trade protection measures can take the form
of a tariff, they are nevertheless usually labelled as non-tariff measures.

2% Non-tariff measures, when used for protectionist purposes, are often refer-
red to as “disguised protectionism”. See, for example, ESCAP (2015).
7These two types of firms may include both, firms whose products are only

sold domestically and firms that also serve export markets.
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Trade policy impacts domestic import-competing firms

When trade barriers on imports are removed, domestic pro-
ducers face increased import competition on the domestic
market. The increased competition may cause some firms to
exit the market and lead to job losses. In addition, domestic
and foreign suppliers of these firms along the product’s do-
mestic and global supply chain may be adversely affected.

When trade barriers are put in place, domestic producers of the
respective products are shielded from increased product market
competition. This may at least delay the market exit of firms
and obviate immediate job dismissals. It is also likely to have a
similar impact on these firms’ suppliers.””

Trade policy impacts firms that use imported inputs

A large number of firms source their inputs into production
from abroad. When trade barriers are removed, these firms
enjoy free access to foreign inputs. It has been shown in both
theoretical and empirical research that access to foreign in-
puts is a key determinant of firm performance. This is because
these inputs provide importers with opportunities to learn
from new technologies, gain access to higher quality inputs
and have a wider variety of inputs from which to choose.

Trade barriers that restrict the access to inputs can have adverse
effects on firms that import some of their inputs.””* It can also
affect the input and output choice of these firms. For example,
when the costs of an imported input rise, multi-product firms
in particular may be inclined to reallocate resources away from
the production line that makes use of this input, which in turn
can adversely affect their performance.””

In an environment where some firms purchase their inputs
locally, while others source internationally through global
supply chains, trade barriers can also impact on product mar-
ket competition. When a government decides to introduce a
trade barrier on inputs required for production in a given sec-
tor, this will weaken the competitive position of those firms
that import these inputs and have to absorb the costs related
to trade protection. In contrast, firms that source their inputs
domestically do not have to incur any additional costs.

With production taking place in various countries, inputs into
production may cross borders multiple times, and at various

7' Konings and Vandenbussche (2008), however, show that not all im-
port-competing firms can benefit to the same extent from trade barriers on
imports.

*72 For example, Amiti and Konings (2007), Kugler and Verhoogen (2012),
and Goldberg et al. (2010) find evidence for the link between access to forei-
gn inputs and firm performance.

%73 See Vandenbussche and Viegelahn (2016) who show these effects both
theoretically and empirically, based on Indian data.

stages of the production process. In global supply chains, trade
barriers might apply more than once to an input, which can
increase the cost of the input substantially and magnify any ad-
verse effects on firms that rely on imported inputs. In addition,
some of the adverse effects on these firms may be passed on to
other suppliers, thereby magnifying the impact.

Trade policy impacts workers in importing firms

Losses incurred or gains realized due to trade policy are likely,
at least partially, to be passed on to workers, not only with
respect to employment, but other labour market outcomes.
For example, it has been shown that firms with better access
to foreign inputs pay higher wages to their workers.”

How does trade policy affect foreign
firms and workers in global supply
chains?

Trade policy affects foreign exporters and their suppliers

rade policies not only impact domestic firms and wor-
kers, but also those located in other countries. The remo-
val of trade barriers for foreign exporters will decrease the
price of their exported products and increase export demand,
which can then increase the number of jobs that are depen-
dent on these exports. The introduction of trade barriers will

have the opposite effect.”””

In this context, trade policies can lead to cross-sectorial effects,
where the introduction or removal of trade barriers applied to
exports from one sector also has an effect on other sectors that
provide inputs used in the production of these exports.””®

Figure 13.2 shows the estimated impact of a one percentage
point reduction of the domestic import tariff on manufactu-
red goods, on the number of foreign manufacturing and ser-
vices jobs, which depend on the affected trade flow. These
jobs are composed of jobs within the affected exporting firms
and their suppliers. For example, a one percentage point re-
duction in the tariff is estimated to increase the number of
these jobs by on average more than three per cent in both the
manufacturing and the services sector.

74 See, for example, Amiti and Davis (2011) who provide evidence for
Indonesia.

?>There can also be adverse effects of trade barriers on foreign workers in
terms of income losses. For example, US antidumping measures imposed
on catfish imported from Viet Nam have been shown to adversely affect the
income of Vietnamese fishers (Brambilla et al., 2012).

%76 See Kiihn and Viegelahn (forthcoming) for some evidence based on

simulations and data.
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Figure 13.2 Estimated impact of a 1 percentage point reduction of the average goods tariff on related jobs,
by sector (per cent)
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Note: The estimated impacts shown in the figure are statistically significant at the 1 per cent level.

Source: Kiihn and Viegelahn (forthcoming).

Trade policy can create jobs both of decent and of
poor quality

Trade policy is an important determinant of how and where
firms set up their global production networks.”” The jobs
that are created in foreign countries through these global pro-
duction networks can play an important part in the develop-
ment of countries, contributing to economic growth, poverty
reduction, job creation and entrepreneurship.

At the same time, it is vital that at least basic labour standards
with regards to occupational safety and health, wages and
working time are respected. Often this is the case, with jobs
providing livelihood for millions of workers. There are, howe-
ver, also cases of failures within global supply chains, where
basic labour standards have been violated, leading to adverse
effects on workers that form part of global supply chains.”’®
Poor safety conditions, low wages, excessive and volatile wor-
king hours and the extensive use of short-term contracts are
observed in some sectors and countries.?”’

How can trade policy be sustainable
and inclusive?
rade policies affect different stakeholders differently.

Especially in times where production is highly fragmen-
ted across borders, governments will most likely face factions

%77 See, for example, Curran (2015).

8The Rana Plaza collapse of a garment factory in Bangladesh is an example,
where the failure to comply with certain labour standards led to the deaths of
more than a thousand workers.

79 See ILO (2015) for an overview.

of both winners and losers from trade policy at the same time.
The effects of trade policies on domestic firms and workers
are heterogeneous and depend on who or what is under con-
sideration. Trade policies also affects workers in foreign coun-
tries, can generate or destroy jobs, and can generate jobs of
decent quality or poor quality.

It is hence important to accompany trade policies with a
policy mix that is able to mitigate any adverse impacts, and
provide cushions to those that are disadvantaged by these po-
licies. Labour market and social protection institutions and
actors can guarantee a certain degree of employment pro-
tection, a minimum wage and social protection floors and
systems.Active labour market policies can support workers
that have lost their jobs to find a new job, for example by
offering training that increases their human capital and incre-
ases their probability to find a new job.

With regards to labour standards in global supply chains, ef-
forts to ensure that labour standards are respected are being
stepped up. The recently set-up Vision Zero Fund that aims
to prevent work-related deaths, injuries and diseases in glo-
bal supply chains, and the Resolution concerning decent work
in global supply chains, adopted at the International Labour
Conference in June 2016, are steps in that direction. Also
labour provisions in trade agreements can potentially provide
an entry point for stakeholders to discuss issues related to
decent jobs in global supply chains.

% According to the ILO (2014), 73 per cent of the world population is not
covered by adequate social protection.

1 According to the OECD (2004), a 10 per cent increase in the time spent
by an adult on education or training can be associated with a fall in the

probability of being unemployed of almost 0.2 percentage points.
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CORPORATE SOCIAL
RESPONSIBILITY IN

TRADE AGREEMENTS

14

Trade agreements increasingly include more frequent and stronger references to corporate social

responsibility (CSR).

SUMMARY

By and large, references to CSR tend to be limited, in particular in older trade agreements to declaratory
language enunciating general principles, with limited reference to existing frameworks, such as the ILO
Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy (MNE Declaration),
the UN Global Compact, or the Organization for Economic Cooperation and Development (OECD)

Guidelines. A number of recent trade agreements include explicit references to these frameworks.

Most of the agreements that make reference to CSR principles, however, provide some institutional
mechanisms that also have the potential to deal with CSR issues.

CSR provisions have different implications, and hold a different potential, for workers, businesses and

gover. nments.

Corporate social responsibility: an
increasingly important reality

Businesses have increasingly adopted corporate social
responsibility (CSR) schemes to promote responsible
practices, including respect for labour rights, in their activi-
ties worldwide.

CSR practices may take various forms, ranging from codes of
conduct and the establishment of auditing mechanisms and
processes for due diligence in respect of human rights, to the
revision of purchasing and pricing practices.*

This is particularly important in a context where multinatio-
nal enterprises in global supply chains develop activities in
economies that may often lack the domestic regulatory and

institutional capacity to effectively implement, monitor and
enforce labour regulation. In this regard, civil society has
played an important role in exerting pressure and drawing
public attention to the challenges of responsible business con-
duct worldwide.

While initially CSR initiatives were regarded as merely volun-
tarily and private, governments are now steadily incorpo-
rating these schemes into their public policies. This resul-
ts in the creation of what may be termed a “policy hybrid”,
where the boundaries between private and public regulation
are blurred.” The incorporation of CSR clauses in trade agre-
ements is a good example in this regard (see box 14.1).

For example, the European Parliament requested the integra-
tion of CSR provisions in all forthcoming trade and invest-
ment agreements negotiated by the EU.? Furthermore, the

This chapter was written by Rafael Peels, Elizabeth Echeverria M., Jonas Aissi and Anselm Schneider

2 For the purposes of this chapter, CSR initiatives are seen in a broad sense

and go beyond the traditional purely private and voluntary understanding,

28 Aaronson (2007); Aaronson and Zimmerman (2008).
2% European Parliament (2011); European Parliament (2010).
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new EU Trade Policy states that “EU’s trade and investment
policy must respond to consumers’ concerns by reinforcing
corporate social responsibility initiatives and due diligence

across the production chains”.*

Similarly, Canada introduced a CSR strategy seeking to rein-
force, in particular, the extractive sector operating overseas.
The strategy calls for “the inclusion of voluntary provisions

for CSR in all Foreign and Investment Promotion and Pro-
tection Agreements and Free Trade Agreements signed since
2010”2

This chapter discusses CSR provisions in trade agreements, co-
vering Canada, the European Free Trade Association (EFTA),
the EU, the United States, and others.”” It also examines the
possible implications for States, business and workers.

Box 14.1 Why is CSR referred to in trade agreements?

The negotiating parties may have different motivations to include CSR language in trade agreements. The following ratio-
nales can be distinguished as some of the main drivers for CSR. However, these rationales do not necessarily apply equally
to all the trade parties pursuing to include CSR provisions in trade agreements.

As the scope of trade agreements has expanded over time to include other issues of public interest such as investment, la-
bour standards, environmental protection and public procurement, the incorporation of CSR provisions can be considered
a logical further extension.

Moreover, trade and investment agreements have been perceived by many civil society organizations as granting more
rights for businesses and investors (for example, access to markets, to a specific dispute settlement mechanism, etc.), than
responsibilities. Consequently, CSR provisions may: (i) outweigh rights and responsibilities for businesses; and (ii) reco-
gnize the role of businesses in promoting labour rights in a complementary manner to the role of States.

In addition, CSR clauses may enhance coherence in CSR initiatives by encouraging businesses to adopt those initiatives that
are referred to in the agreements and recognized as authoritative sources (for example, the OECD Guidelines for Multinatio-

nal Enterprises or the ILO MNE Declaration).

A final argument relies on economic leverage, that is, that the potential economic benefits of entering into a trade or in-

vestment agreement may be used to leverage responsible business conduct.

What are the main characteristics and
evolution of CSR provisions?

Overaﬂ, only a limited number of trade agreements make
reference to CSR. Since 2010, however, these referen-
ces have been increasing (see figure 14.1).2 To date, about
35 trade agreements make such reference. Recent agreements
(signed but are not yet in force, or still under negotiation)
that make direct reference to CSR and labour include the
Trans-Pacific Partnership (TPP),* the Comprehensive Eco-
nomic and Trade Agreement negotiated between the EU and
Canada, and the EU-Viet Nam Free Trade Agreement.

When forming part of a trade agreement, CSR provisions are provi-
sions negotiated between States with direct impacts for them, for in-
stance to cooperate on CSR, to encourage enterprises to voluntarily

% European Commission (2015, p. 20).

2% Government of Canada (2014, p. 15).

%7 See Peels et al. (2016) and Peels and Schneider (2014) for an in-depth assessment.
8 CSR references are understood as a mixture of terms, including principles and
instruments, that are associated with CSR - “CSR”, “corporate”, “voluntary”,
“self-regulation”, “OECD”, “global compact”, “responsibility”, “OECD Guidelines
for Multinational Corporations”, “Global Reporting Initiative”, “Guiding Principles

incorporate in their activities CSR mechanisms, or to facilitate and
promote trade in goods that are subject to CSR schemes.””

Figure 14.1: CSR provisions in trade agreements
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on Business and Human Rights”, “ILO MNE Declaration” and “ISO 26000”.
The trade parties to the TPP are: Australia, Brunei, Canada, Chile, Japan,
Malaysia, Mexico, New Zealand, Peru, Singapore, United States and Viet Nam.
20 All of these agreements are concluded but not yet in force.

P!t has been argued that these are “double soft” references, in cases where
soft language is used in terms of States’ commitment to purely voluntary CSR

engagement of the private sector (Prislan and Zandliev, 2013).
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The provisions adopted are generally soft but are growing
stronger in more recent agreements. Some commitments are
stronger than others, for example some States commit them-
selves to making an effort to promote CSR (“shall strive to
promote”) and others directly commit to encourage busi-
nesses to adopt CSR policies (“shall encourage”).

While only a limited number of agreements make precise re-
ference to a particular CSR instrument, a positive evolution
can be noted. This means that reference is increasingly made
to instruments as the OECD Guidelines, the United Nations
Global Compact, and the ILO MNE Declaration.

Reference to CSR can generally be found in the preamble of
the agreement, in a labour cooperation agreement or mechani-
sm, in the investment chapter, or in the trade and sustainable
development chapters. As a trend, CSR provisions have incre-
asingly been incorporated in the core text of the agreements.

In some cases, there is an overlap between the labour provisions
and CSR provisions. This may occur, for instance, when they
are found in the labour or sustainable development chapters or
when they make references to international labour standards
or other ILO instruments, such as the ILO MNE Declaration.
This has implications primarily for implementation because
the same mechanisms that are applicable to the labour provi-
sions may also apply to the CSR provisions.

There could be extraterritorial implications related to CSR
provisions. An example of this is when States encourage enter-
prises operating within their territory or subject to their jurisdi-
ction to adopt CSR policies and to apply these policies in their
operations (that is, in home and host countries).

What are the different approaches?

SR provisions are generally found in trade agreements,

with countries and regions that include labour and su-
stainable development provisions in their agreements. This is
mostly the case of agreements where Canada, the European
Union, the European Free Trade Association, and developing
countries such as Chile are trade partners.

Approach of Canada

In Canadian agreements, CSR provisions may be incorporated in
the preamble, in the preamble of the side agreements on labour
(Agreements on Labour Cooperation), as part of investment chap-
ters, ot — mote recently — directly in the labour chapters.””

Canadian trade agreements generally do not make referen-
ce to specific CSR instruments but refer to “internationally

P2 g, Canada-Peru (2009), Canada-Colombia (2011) and Canada-Panama (2013).
23 See Government of Canada (2015).

Corporate social responsibility in Trade Ag

recognized corporate social responsibility standards and prin-
ciples and/or statements of principle that have been endorsed
or are supported by the Parties”. The Government of Canada,
however, has publicly endorsed certain CSR standards, guide-
lines and initiatives that include, for example: ISO 26000, the
ILO MNE Declaration, the OCED Guidelines, the Global
Reporting Initiative Guideline, the UN Guiding Principles on
Business and Human Rights, and the UN Global Compact.””

More recent agreements involving Canada, the United States
and Chile, in particular the TPP, incorporate CSR references
in their chapters on investment and labour, while providing
for higher levels of commitment through phraseological gra-
dations (for example, from “should encourage” to “shall en-

deavour to encourage”).”

What is important is that the agreement in this regard does
not establish any territorial limit for the obligation of the
parties. Accordingly, parties could encourage all enterprises
in their territories and abroad (linked to the agreements) to
adopt CSR initiatives.

Technically, the mechanisms of the labour chapter apply also to
the CSR clause, such as cooperative activities, cooperative labour
dialogue, and follow-up through institutional arrangements (for
example, the Labour Council).

Approach of the European Union

In the case of the EU, the agreements have evolved since the
first reference to CSR in an EU trade agreement — the Joint
Declaration concerning Guidelines to Investors, developed in
parallel to the agreement with Chile (2004). This inclusion of
CSR references only included a weak reminder to MNEs to
adopt the OECD Guidelines for Multinational Enterprises.

Gradually, CSR language has been integrated in the trade and
sustainable development chapters of the agreements. The la-
test agreement with Viet Nam (not yet in force) promotes an
increased level of commitment for States to CSR in different
aspects of the agreement. For instance:

*  Itestablishes that the parties shall encourage, in accordance
to their own laws and policies, the development of and parti-
cipation in CSR schemes.

*  Inaddition, the parties recognize the importance of voluntary
initiatives to achieve and maintain high levels of labour pro-
tection and to complement domestic regulatory measures.

e It includes agreement to cooperate on CSR and a com-

mitment to take into account and promote relevant CSR
instruments.

24 Article 19.7 of the TPP.
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The specific commitments adopted evolved from general re-
ferences to internationally agreed guidelines, to particular
CSR instruments, such as the OECD Guidelines,” the UN
Global Compact, and the [ILO MNE Declaration.”*

As in the case of Canada, the implementation mechanisms
that are provided in the trade and sustainable development
chapter (for example, monitoring, technical cooperation,
conflict resolution and others) apply to the CSR clause.

Have CSR clauses been applied in
practice?

\ X Thile the inclusion of CSR references is still recent and
practical experiences are therefore limited, there are some
examples that give insights into the application of these clauses.

Interestingly, regardless of the lack of inclusion of a CSR pro-
vision in the agreement, CSR issues — and, in particular, coo-
perative activities — have been dealt with in the Transpacific
Strategic Economic Partnership Agreement (2006). For
example, in 2014 a tripartite workshop was held on corporate
social responsibility, with a particular emphasis on achieving
a better understanding of the ILO MNE Declaration.””

Under the EU-Republic of Korea Agreement (2013) a close
follow-up of CSR commitments has been provided by the in-
stitutions established under the trade and sustainable develop-
ment chapter — most notably, in the Committee on Trade and
Sustainable Development, the Domestic Advisory Group in the
respective countries and the joint Civil Society Forum. Meetings
in all these forums have included discussions on CSR practices.

In addition, CSR has been identified as a potential area for
technical cooperation. Thus, multinational enterprises opera-
ting in the EU and the Republic of Korea are subject to joint
surveillance in respect of their compliance with the principles
of the OECD Guidelines, the UN Guiding Principles on
Business and Human Rights, the UN Global Compact, and
ISO 26000 (CSE, 2014).

What are the implications for govern-
ments and the social partners?
SR provisions are mainly directed at States. Thus, by nego-
tiating the inclusion of these provisions in trade agreements,
States can help to encourage responsible business behaviour and

enhance coherence in the diverse field of CSR.

The inclusion even of relatively soft references to CSR in the

> For example, in the agreements with the Republic of Korea (2013),
Colombia-Peru (2013), and EU-Central America (2013) there is explicit
reference to CSR instruments.

26The EU, in its recent agreements with Georgia, the Republic of Moldova

context of binding agreements could help to hold States ac-
countable for business compliance with CSR provisions throu-
gh the implementation mechanisms provided in the agreements.

Increased coherence in the adoption of CSR instruments may
have a direct impact on businessess CSR commitments and
trigger a race to the top.””® Furthermore, the incorporation of
CSR in trade agreements is a strong acknowledgement of the
role played by businesses in promoting labour standards and
improved working conditions. Consequently, corporations mi-
ght be scrutinized by stakeholders and the wider public through
the implementation mechanisms provided in the agreements.
Enterprises could also benefit from the cooperative projects on
CSR to build their capacities and better implement the initiati-
ves adopted. The combination of both CSR clauses and labour
provisions in trade agreements can also strengthen concerted
actions on decent work in global supply chains.

Finally, workers™ organizations hold the potential to play an
important role in the activation of CSR clauses, for instan-
ce through the implementation mechanisms provided in the
trade agreements. In addition, labour advocates may combine
advocacy on CSR with labour rights and human rights.
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GOVERNANCE SPILLOVERS
OF LABOUR PROVISIONS IN

FREE TRADE AGREEMENTS

The labour provisions in trade agreements have both direct and indirect effects upon governance.

unanticipated side-effects. These provisions:
empower workers and other citizens;

affecting trade;

corruption policies, or criminal laws);

SUMMARY

cohesion in the community.

What do we know about labour rights
provisions in trade agreements?

Labour rights provisions in trade agreements are designed
to improve labour rights governance and to empower
workers. But they can also affect governance more broadly.
In the absence of a specific, internationally accepted defini-
tion of good governance, herein we use the definition for-
mulated by the United Nations Development Programme
“mechanisms, processes and institutions through which citi-
zens and groups articulate their interests, exercise their legal
rights...and mediate their differences”* Good governance
follows the rule of law and is transparent, responsive, equi-
table, effective, and efficient.®®!

Here is how this process may play out. When country A par-
ticipates in a free trade agreement (FTA) with one or more
countries, country A’s policymakers and citizens know that

This chapter was written by Susan Ariel Aaronson

29 Betcherman (2012).

300Zainab (2016).

SMUNESCAP (2009).

%2 As an example, Sandra Polaski notes that, with the Cambodia textile agreements,

promote wage and income equality, which is conducive to development, social cohesion and democracy.

Policymakers designed these provisions to improve the governance of labour rights, but they may also have

facilitate a feedback loop between the government and its citizens on a broad range of issues

299

help policymakers to better integrate labour rights with other public policies (such as fiscal policy, anti-

help citizens and policymakers gradually to improve governance, increase productivity, and advance social

policymakers and citizens in their FTA partner countries
are watching their behavior. Hence trade agreements have
a “sunshine effect”.*” Government officials in country A are
likely to improve their respect for labour rights because they
know their counterparts are watching them closely. In ad-
dition, Canada, the European Union (EU) and the United
States (US), include language that require that citizens in
their trade partner countries be advised and educated about
their labour rights under law and have opportunities to com-
ment on trade-related provisions.* In so doing, these trade
agreements help empower not just individuals as workers, but
as citizens too.

Taken in sum, over time, these provisions can encourage
governments to create a feedback loop, involving the public
more in trade policy deliberations and in turn facilitating
greater accountability in labour rights and other forms of
governance.” Moreover, they can facilitate worker-business
cooperation and mutual trust, which in turn will enhance

“sunshine” was a form of leverage to ensure that the business sector respected labour
rights and the Government monitored labour rights conditions (Polaski, 2006).

33 See, for example, CAFTA-DR.

34 Rodrik (2016); Aaronson (2015b).
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economic performance and productivity.’”

The labour rights provisions in trade agreements can crea-
te a virtuous circle of economic growth and governance. If
workers are empowered and able to join unions, over time
managers and workers learn to develop shared solutions to
improving productivity and facilitating stable growth. Busi-
nesses benefit from collective agreements, as conditions are
more predictable and accountable. Society, as a whole, learns
how to accommodate conflicting interests through consulta-
tion and negotiation.**® Gradually, investors will take note of
those States that respect workers’ rights and will see that they
can be trusted to enforce property rights, uphold the rule of
law, and act in an even-handed, impartial manner.*””

Herein, we focus on EU, Canadian and US FTAs to examine
whether and how labour rights provisions improve governan-
ce. We examine only those free trade agreements where the
parties are treated as equals during the implementation phase
with reciprocal trade obligations.*® Thus, we do not include
the EU economic partnership agreements (EPAs), which the
EU defines as trade and development agreements negotiated
between the EU and African, Caribbean and Pacific trade
ppartners engaged in regional economic integration proces-
ses.?” We also do not examine EU association agreements
with countries in the Eastern Partnership closer to EU stan-
dards and norms. These agreements comprise a broad range
of issues, including employment and social policy and the
establishment of a Deep and Comprehensive Free Trade Area
between the EU and the partner country.

Each of the three trade giants takes a different approach to
labour rights. The EU includes labour rights provisions in the
legally-binding sustainable development chapter, which also
focuses on human rights and governance, own, as with the
United States or Canada. The EU did not include labour ri-
ghts language in all of its FTAs. However, Colombia and Peru
(2013), Republic of Korea (2015), and Ukraine (2016) do in-
clude labour rights provisions.*"° If the Comprehensive Eco-
nomic and Trade Agreement (CETA, between the EU and
Canada) is approved, it will also have labour rights language.

These recent EU FTAs commit the parties to the ILO’s Core
Labour Standards, to the ratification of the ILO fundamental
Conventions, and to the effective implementation of all ra-

3% Maskus (1997).

3% Sengenberger (2005).

377 Kucera and Principi (2014); Kucera (2002).

3% Marx et al. (2016, p. 599).

39 See http://ec.europa.eu/trade/policy/countries-and-regions/agreements/
index_en.htm [8 Nov. 2016]; and http://ec.curopa.eu/trade/policy/coun-
tries-and-regions/development/economic-partnerships/[8 Nov. 2016].

319 See htp/fec.europa.eu/trade/policy/countries-and-regions/agreements/ (8 Nov. 2016].
311 Bartels (2013); See, for example, Art. 268, EU FTA with Colombia and

Peru. Some EU FTA's (e.g. EU-Korea) also include commitments on effecti-

tified Conventions. The parties to the agreements also agree
that they will not use labour standards for the purposes of
disguised protectionism, that they will uphold their own exi-
sting domestic labour laws, that they will not waive or fail
to effectively enforce such laws to encourage trade or invest-
ment, and that they shall strive to ensure that their relevant
laws and policies provide for and encourage high levels of
labour protection.®™ The EU agreements also require the
establishment of a joint committee comprising representati-
ves of the two parties who will oversee the implementation
of the chapter, accompanied by civil society mechanisms of
various types.’'? Finally, the EU includes a dispute settlement
mechanism in its trade and sustainable development chapter.
If the two parties cannot find common ground on consulta-
tions, independent panel of experts will review.

The United States has FTAs with labour provisions with 19
countries, the most recent of which came into force in 2012
(Panama, Korea, and Colombia). Canada has seven FTAs
with labour rights provisions in force, including the North
American Free Trade Agreement (NAFTA), one of which is
too recent to assess (Republic of Korea, 2015).>" However,
the EU’s FTAs are very new and hence we have less informa-
tion about the effects of these provisions on governance than
in the case of Canadian or US FTAs with labour provisions.

The US, EU, and Canada have revised their labour provi-
sions over time, learning what works and what does not, how
to improve enforcement, and how to empower workers. The
United States has five generations of approaches to these is-
sues, although the latest generation, found in the Trans-Pa-
cific Partnership Agreement, has not yet been approved by
Congress.”* After 2005, the United States put labour provi-
sions at the core of the agreement, which required parties to
“effectively enforce their own labour laws”, and included pu-
blic education and participation provisions. After 2007, the
United States again revised its approach and required parties
to adapt and maintain fundamental labour rights, effectively
enforce their own labour laws and not waive or derogate from
laws implementing fundamental labour rights. Signatories
can apply normal trade sanctions and dispute settlement to
all labour provisions.*”

Undil recently, the labour provisions in Canadian FTAs were con-
tained in side agreements. However, Canadas newest trade agre-

vely implementing the ILO Conventions that respectively the EU Member
States and Korea have ratified. In some EU FTAs both Parties also agree to
make sustained efforts to the ratification of ILO priority Conventions as well
as other ILO Conventions classified by ILO as up to date Conventions.

312 See the chapter in this handbook on involving social partners in trade
agreements. See also ILO (2016).

313'The Canada-EU FTA has not been approved by either parliament as of this
writing and is not in effect.

34DOL and USTR (2015).

35DOL and USTR (2015, p. 49).
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ements (with the EU and Korea) include labour rights in a sepa-
rate chapter.”'® Canada’s labour rights chapters are legally binding,
Should a party not comply with these provisions, it could be fined
(after the completion of the specific procedures to that effect).

We do not know how effective these three approaches are,
but each has benefits for labour rights and governance

Scholars and policymakers are just beginning to use quanti-
tative data sets to examine the effects of these different ap-
proaches to labour provisions over time, and also to compare
different approaches. Thus, we do not yet know if any of the-
se approaches is generally more effective than any other. We
do know, however, that they all want to reach the same goal
— to help trade partners uphold or improve the governance of
labour rights and to empower workers.

Some scholars who have tried to compare these effects using
statistical data have hypothesized that governments such as
those of the United States and Canada, which focus on la-
bour rights enforcement, will be better able to get those FTA
partners with inadequate labour rights governance to moni-
tor, enforce, and invest in labour rights.>” They assert that
a disincentive based approach is more likely to yield labor
rights results (this includes consultations, and if that does not
yield change, to trigger trade disputes, sanctions or fines to
encourage compliance). These scholars also note that by focu-
sing on enforcement, the demandeur countries signal that the
protection of labour rights is essential to building trust and
cementing good trade relations.

However, one can also argue that by focusing on labor rights
and not other human rights, the US and Canada may, wi-
thout intent, convey that certain human rights are more im-
portant than other human rights or that human rights are di-
visible, which is not how they are understood in international
law. Hence, the EU’s broader focus on human rights coheren-
ce, sustainable development and enhanced governance might
yield better results over time for several reasons. First, labour
rights such as the right to work, freedom of assembly, associa-
tion, a ban on slave labour and the right to fair remuneration,
are also human rights delineated in the Universal Declaration
of Human Rights.?'® Moreover, these rights are important to
democracy. According to the Special Rapporteur on the Ri-
ghts to Freedom of Peaceful Assembly and of Association,
“freedom of peaceful assembly and association are founda-
tional rights...essential to human dignity...and democracy.
319

They are the gateway to all other rights.

Secondly, by focusing on labor rights as part of broader hu-
man rights language, EU policymakers signal the indivisibi-
lity and universality of human rights as well as the close ties

316 Government of Canada, “Negotiating and Implementing International
Labor Cooperation Agreements” http://tinyurl.com/hwkkdps
3Luce (2013); Dewan and Ronconi (2014).

318 See hetp://www.un.org/en/universal-declaration-human-rights/ [9 Nov.

Governance spillovers 1{/?’?1/)1}/1;‘ pro
between the protection of human rights and stable democra-
tic governance. Hence, the EU may be better able to convince
its FTA partners to take a more holistic approach to human
rights and good governance. In turn, one can argue that go-
vernments understand the indivisibility of human rights will
have more opportunities to learn how to govern human rights
including labor rights. It is not easy to protect, respect and re-
medy human rights—it takes governance prowess. There are
times when governments must actively intervene in markets
(for example, when workers are discriminated against) and
times when they should not intervene (for example, when
workers practice freedom of association).”® As government
officials learn how to respect human rights, including labor
rights, they will build trust among workers and businesses.
Moreover, these states will signal to their citizens that the pro-
cess of labour rights governance (and governance in general)
is fair and effective.”!

How might implementation of
labour provisions impact on worker
empowerment?

( ;ovemance spillovers may occur through worker em-
powerment leading to sustainable growth, a more pro-
ductive economy and a more inclusive society.

While research tend to focus on the enforcement of labour
provisions, few researchers have focused their attention on
how these agreements may affect worker empowerment. The
United States, the European Union, and Canada have develo-
ped provisions dedicated to increasing the ability of workers
to demand labour rights and influence labour rights gover-
nance. While all three include language creating consultative
bodies to advice on labour rights, the US and EU have spe-
cific language on public awareness and education to build a
demand for labour rights.

Since 2005, US agreements have included provisions in the
labour rights chapter related to procedural guarantees and
public awareness. US policymakers significantly strengthened
those provisions in the Dominican Republic-Central Ame-
rica Free Trade Agreement (CAFTA-DR) and later FTAs.
The enhanced provisions require parties to encourage public
participation in the development of labour rights policies.
They also require that all persons have “appropriate access to
tribunals,” that the “proceedings are fair, equitable, and tran-
sparent...open to the public”, give all parties the right to seek
review “and, where warranted, correction of final decisions”.
Moreover, “each Party shall promote public awareness of its la-

2016).
39Kiai (2016).
30 Aaronson and Zimmerman (2007); Aaronson (2015a).

3 Postnikov and Bastiaens (2014).
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Governance spillovers of labour provisions in free trade agreements

bour laws” by educating the public about labour rights and by
ensuring information that the public can obtain information
about labour rights. Finally, the parties are encouraged to “con-
vene a new, or consult an existing, national labour advisory
or consultative committee, comprising members of its public,
including representatives of its labour and business organiza-
tions, to provide views on any issues related to this Chapter”.?*
Taken in sum, these provisions could empower workers (the
demand side of labour rights) through rules on public aware-

ness, public participation, and due process rights.??

Canada also requires public awareness of labour laws in its
labour cooperation agreements. For example, in the Cana-
da-Panama agreement, the parties must also inform the pu-
blic about labour laws and allow public comment.**

In the sustainable development chapters of EU FTAs, each par-
ty is required to “consult domestic labour and environment or
sustainable development committees or groups, or create such
committees or groups when they do not exist” (EU-Colombia
and Peru trade agreement, art. 281). The EU also includes lan-
guage mandating transparency. These provisions state that when
parties develop, introduce, and implement any measures aimed
at protecting labour conditions that affect trade between the Par-
ties, they must make these measures public with due notice and
public consultation (EU-Korea trade agreement, article 13.9).

No one has yet done a study as to whether these provisions and
consultative bodies actually empower workers. Nonetheless, in
2016 study of trade and labor rights, the ILO noted that “the
impact of labour provisions depends crucially on, first, the extent
to which they involve stakeholders, notably social partners such
as unions and NGOs” >3 Workers who are aware of their rights
and able to challenge firm and government behaviour are em-
powered. Over time, empowered workers can promote greater
income equality through improved productivity and better share
in profits through wage increases. Some analysts argue that this
process can advance development, social cohesion and demo-
cracy and ensure that more people meet their potential.”* Mo-
reover, these provisions may help to legitimize trade agreements
and help them to gain a base of public support.””’

Is there evidence of governance spillovers?
Empowering guest workers
ince joining NAFTA, Mexican trade policy has become

more responsive to public concerns about labour rights.
For example, the Mexican Government, which was long chi-

32 hueps://ustr.gov/sites/default/files/uploads/agreements/
cafta/asset_upload_file320_3936.pdf [8 Nov. 2016].

33 DOL and USTR (2015, p. 1).

32 See Canada/Panama FTA, Art. 6 and 10.

BILO (2016, pp. 7-8).

326 Sengenberger (2005); Betcherman (2012).

ded for its unwillingness to respect labour rights, began to
work internationally to protect its citizens’ labour rights. In
September 2009, Mexican consulates attempted to educate
Mexican guest workers in the United States regarding their
labour rights.*”

In 2013, with help from US and Mexican civil society groups,
guest workers came together to form the Sinaloa Temporary
Workers Coalition to defend the rights of guest workers in
Mexico and abroad. In 2014, the group complained to the
Mexican Ministry of Labour regarding recruitment fees. The
Ministry investigated and found 27 violations of the law, re-
sulting in fines. In this example, Mexicans held their Gover-
nment accountable for violations of the law at home. The
process educated Mexican policymakers about the situation
of Mexican guest workers in the United States and empowe-
red Mexican workers.

Policy coberence: linking labour and tax policies to
improve labour rights governance

Guatemala is one of the members of the US FTA CAFTA-
DR. The US Trade Representative and the US Department of
Labor noted issues in Guatemala relating to labour rights and
governance. Both recognized the need to link tax and labour
rights policies and to provide incentives to adherence and, in
response, Guatemala published its Ministerial Accords. The-
se Accords created a public comment process as part of the
review of applications by export companies for certain tax
benefits and require rejection of applications from companies
that are found to have violated labour laws. They also establi-
sh a streamlined process to revoke the tax benefits for existing
beneficiaries that violate labour laws and publish the names
of companies whose benefits are withdrawn.

The new regulations require the Ministry of Labour to
conduct annual inspections of all enterprises receiving

special tax benefits.?!

This strategy made labour rights a
key priority for the Government, integrated it with tra-
de and fiscal policy, and helped the Government become
more accountable to its firms and workers — an unanti-

cipated spillover.

Policy coberence: linking the criminal code and
workers’ rights in Colombia

Colombia has also taken steps to reduce impunity and make
it harder for anti-unionists to use violence, including murder,
against union officials.

327 Aaronson and Zimmerman (2007, p. 173).

328 Guest workers are individuals who have temporary permission to work in
another country.

3 Aaronson and Zimmerman (2007).

3% Eulick (2015).

3 DOL and USTR (2015, p. 12).
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In 2011, as specified in the action plan associated with the
US-Colombia FTA, the Colombian Congress reformed the
country’s criminal code, establishing criminal penalties and
possible imprisonment for employers that undermine the right
to organize and bargain collectively, including by extending
better conditions to non-union workers through collective
pacts. The Colombian Government also enacted new legal
provisions and regulations in 2011 and 2013 to prohibit, and
to punish with significant fines, the misuse of cooperatives and
other employment relationships that undermine workers’ ri-
ghts. In 2011, the Government increased the number of labour
inspectors from 424 to 718. In 2015, the Colombian Consti-
tutional Court strengthened the ability of inspectors to investi-
gate a lack of protection for contingent workers.

A recent study by Marx et al. (2016) found that, although Co-
lombia has “established a fairly robust legal and institutional
framework to protect labour rights, compliance is problema-
tic, because while the laws were good, the government lacked
capacity given the size of the country and the magnitude of
labour rights problems”.** A more coherent approach, which
links labour rights and criminal law, could gradually yield bet-
ter labour rights governance and results for workers.

Involving and empowering civil society in FTA
partners: the EU takes a coordinated approach

EU policymakers recognize that including labour rights pro-
visions in FTAs and providing capacity-building assistance to
trade partners are important but not, on their own, sufficient
to empower workers and civil society. Some studies have as-
serted that officials need to do more to empower citizens to
monitor their own governments’ labour rights obligations in
domestic law and in international — including trade — agree-
ments. These studies have asserted that dialogue should not
be just box ticking, but should include greater transparency

and consultation in rulemaking.?*

The EU has been trying to respond to such concerns. Since
2014, EU delegations abroad have been developing country
roadmaps to engage with local civil society and in so doing,
build up civil society in a broad range of partner countries —
irrespective of whether they have a trade agreement in place
with the EU or not. In countries such as Peru, this type of
support could gradually alter policymakers’ negative attitudes
about unions and about labour rights.®® Moreover, civil so-
ciety groups will gain a stake in the success of these provisions
and will carefully monitor and hold government to account.
In so doing, they will gain greater insights as to how to im-
prove governance.

#DOL and USTR (2015, pp. 22-23).
33 Marx et al. (2016, p. 597).
34 Marx et al. (2016)
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Conclusion

Ubour rights provisions may have unanticipated spillo-
ers. As policymakers learn how to effectively protect and
respect workers’ rights, they are also learning how to govern
effectively and transparently and respond to public comment.
Likewise, workers are learning to influence and trust their
government. Moreover, over time countries that learn to im-
prove labor rights governance are likely to build trust in ef-
fective governance and be better able to develop solutions to

complex problems.?*

There is growing evidence that countries that protect labour
rights implicitly signal to traders and investors that they are
advantageous places to do business. Governments that pro-
tect labour rights are likely to attract investment over the long
term and reap benefits in productivity and growth. After all,
through their ideas and hard work, people are the principal

wealth of nations.*”
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