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A. Purpose   

(A.1) Purpose  

The purpose is to assess whether the initial objectives of Regulation 386/2012 of the European Parliament and 
of the Council of 19 April 2012 on entrusting the Office for Harmonization in the Internal Market (Trade Marks 

and Designs) with tasks related to the enforcement of intellectual property rights, including the assembling of 

public and private-sector representatives as a European Observatory on Infringements of Intellectual Property 
Rights have actually been met.     

(A.2) Justification 

Article 8 of Regulation No 386/2012 requires the Commission to adopt an evaluation report by 6 June 2017, and 
specifies that this report shall "assess the operation of this Regulation, in particular as regards its impact on the 

enforcement of intellectual property rights in the internal market". 

 
 
 

B. Content and subject of the evaluation 

(B.1) Subject area 

The Observatory was set up within the Commission in 2009 to be the central resource for information related to 
all infringements of intellectual property rights and serve as a platform for cooperation between representatives 

from national authorities and stakeholders. Its main tasks were therefore to deliver independent data and 

assessments on the scope and scale of counterfeiting and piracy in the internal market, to raise public 
awareness, and to facilitate the exchange of public authorities and private sector best practices. 

In 2010, the Council and the European Parliament, in particular, called for new tasks to be added to the 
Observatory's mission, i.e. the training of persons involved in the enforcement of intellectual property rights, the 

compilation of scientific research in the field and dissemination of best practices at the international level.  

However, the initial setting of the Observatory within the Commission was not suited to such operational 

activities and entailed significant resources constraints. With Regulation 386/2012, it was therefore decided to 

transfer the Observatory to the Office for Harmonisation in the Internal Market (OHIM). 
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(B.2) Original objectives of the intervention 

 General objective: to enhance effective enforcement of IPR, in order to avoid significant harm being caused 

by counterfeiting and piracy to the European economy and to the health and safety of European citizens. 

 Specific objectives: to enhance knowledge, among public authorities and private stakeholders about the 

scope, impact and trends related to counterfeiting and piracy and about effective techniques to fight the 

problem, and to improve day-to-day cooperation; to inform consumers of the economic impact and dangers 
related to counterfeiting and piracy and to help them avoid being misled into buying fake products; to 

improve the coordination of actions directed towards third countries. 

 Operational objective: Ensure that the Observatory has the necessary infrastructure to deliver its activities 

effectively, as quickly as possible and with minimum costs for the EU budget. 

(B.3) How the objectives were to be achieved 

The objectives above were to be achieved by giving the European Observatory on Infringements of Intellectual 
Property Rights ("the Observatory") the necessary infrastructure to deliver its activities effectively, as quickly as 

possible and with minimum costs for the EU budget. Such an infrastructure implied: sufficient human resources, 

the necessary IT capacities, sustainable funding, the expertise required to carry out its tasks, and the necessary 
independence from vested interests. 

Regulation 386/2012 therefore entrusted OHIM (the Office for Harmonisation in the Internal Market) with the 
management of the Observatory. It established a list of tasks and activities for the latter (c.f. Article 2), and 

defined certain requirements for its meetings (c.f. Article 4).  

Among the main tasks entrusted to OHIM were: improving understanding of the value of IP and the impact of 
infringement, supporting the exchange of best practices by public and private stakeholders, raising citizens' 

awareness, enhancing knowledge of technical tools. 

 
 
 

C. Scope of the evaluation/FC 

(C.1) Topics covered 

The evaluation will assess the functioning of Regulation 386/2012, from 2012 to 2015. 

(C.2) Issues to be examined 

The evaluation will provide an evidence based judgement of the functioning of the Regulation 386/2012, i.e. the 

extent to which its objectives were met, in an efficient and coherent way, whether the Regulation is still relevant 
to stakeholders needs and has EU added value. 

To this end, the evaluation will include an analysis of: 

 OHIM's implementation of the tasks set out in Regulation 386/2012 

 the results obtained by the OHIM in fulfilling the mission entrusted to it by Regulation 386/2012 

 the impact of such results on the enforcement of intellectual property rights in the internal market and 

their relevance for European businesses, consumers and citizens, including at the external borders and 
across all enforcement authorities 

The scope of the assessment will cover all the work carried for the fullfilement of the tasks entrusted by 
Regulation 386/2012 during the three and half years following the entering into force of Regulation No 386/2012 

(5 May 2012 - 5 November 2015). 

The evaluation will map and analyse the events, tools, studies, reports and other projects that have been 

organised, published and developed by the OHIM. It will also seek to obtain stakeholders feedback on OHIM 

activities related to infringements of IPR. 

The evaluation will assess the impact and contribution of such deliverables to the specific objectives of (1) 

enhancing knowledge of public authorities and private stakeholders about the value of intellectual property and 
about counterfeiting and piracy, (2) improving cooperation between enforcement authorities, (3) informing 

consumers of the value of intellectual property and the economic impact and dangers related to counterfeiting 

and piracy, and (4) supporting EU policy objectives in third countries in the field of IPR infringement. It will also 
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assess to what extent they contribute to the general objective of enhancing effective enforcement of IPR. 

The evaluation will assess the extent to which OHIM has succeeded in assembling under the Observatory the 

experts, authorities and stakeholders that can bring a positive contribution to the work of the OHIM under 

Regulation No 386/2012, in particular whether: 

- such representatives have the necessary expertise and are engaged in the work of the Observatory, 

- other stakeholders should join the work of the Observatory. 

The evaluation will also assess to what extent the working methods established in Regulation No 386/2012 have 

been deployed and whether they have contributed to the efficient functioning of the Observatory. It will also 
include an assessment of the costs and benefits of its activities, taking into consideration the human and 

financial resources dedicated to the tasks listed in Article 2 of Regulation No 386/2012. 

(C.3) Other tasks 

Given the very nature of the Observatory, assembling diverse and numerous public and private-sector 
representatives, particular attention will be devoted to ensure appropriate consultation of and communication 

with stakeholders, as well as dissemination of results. 

 
 
 

D. Evidence base 

(D.1) Evidence from monitoring  

The following provisions of Regulation No 386/2012 indicate sources of relevant evidence: 

 Article 5: obligation for Member States and private stakeholders to provide information and data related 

to enforcement policies and infringement to OHIM  

 Article 7(1): obligation for the OHIM to draw up an annual work programme to be submitted to its 

Administrative Board 

 Article 7(3): obligation for the President of the OHIM to include in its annual management report to the 

Commission, the European Parliament and the OHIM’s Administrative Board, information concerning the 

Office’s main activities, results, overall assessment of the fulfilment of the Office’s tasks. 

Evidence to be considered also include, for example, minutes of official meetings of the Observatory (such and 
the annual Plenary meeting and the working group meetings), internal administrative instructions adopted by 

the President of OHIM to implement the Regulation (cf. Article 6) and working arrangements/agreements 
concluded with other entities.  

(D.2) Previous evaluations and other reports 

(a) Impact Assessment accompanying the Commission’s proposal leading to the adoption of Regulation 

386/2012 (SEC(2011) 612, IA link.pdf). The IA will allow the evaluation to assess the impact of 
Regulation 386/2012 in the light of the initial objectives of the initiative and the options considered; 

(b) OHIM annual reports of 2012,2013,2014 and Observatory annual programmes of 2013, 2014 and 2015 

(c) Results of the Observatory Stakeholder Survey (February 2016) 

(D.3) Evidence from assessing the implementation and application of legislation  (complaints, infringement 
procedures) 

Common statement from BEUC, EDRi, Wikimedia, Communia regarding the role of civil society groups within the 

EU Observatory on IPR infringements (March 2016) and Office reply. 

(D.4) Consultation 

The stakeholders include: 

- representatives from both the public sector, i.e. public administrations, bodies and organisations in the 
Member States dealing with Intellectual Property rights, Members of the European Parliament and 

http://ec.europa.eu/internal_market/iprenforcement/docs/observatory/sec_2011_0612_en.pdf
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representatives of different European Commission services,  

- private-sector representatives from Union-wide and national bodies representing the various economic 

sectors, including creative industries, small and medium sized enterprises, authors, inventors and other 

creators, 

- Civil society and consumer organisations. 

A study will be commissioned covering all the scope of the evaluation. The terms of reference will include the 
obligation of interviewing the stakeholders represented at the Observatory, the various services of the 

Commission for which the activities of the Observatory are of relevance, as well as other relevant stakeholders 
including European and national business and consumer associations, and non-governmental organisations that 

(a) are impacted by IPR infringements, (b) are impacted by IPR policy, (c) have participated in the 

implementation of the activities carried out by the OHIM in pursuing the tasks entrusted to it by Regulation 
386/2012, or (d) have shown interest, reflected in their past activities, in the IPR policy or the activity of the 

OHIM under Regulation 386/2012. Additional tools to reach stakeholders might be proposed by the contractor 
where deemed appropriate, in the course of the evaluation study, depending on the level of information needed. 

In line with the requirements of Article 8 (4), an open online public consultation will be carried out for a 

minimum of 12 weeks on the basis of the study of the contractor. The Commission will strive to address all 
stakeholders identified above, especially non-industry stakeholders such as NGOs. 

In addition to the Commission’s standard procedures, OHIM will be asked to advertise at an early stage the 
evaluation process and the various consultation mechanisms in its newsletters and other means of public 

communication. 

(D.5) Further evidence to be gathered 

 

 

 

E. Other relevant information/ remarks 

 

 


