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A. Context, Subsidiarity Check and Objectives 

Context 
This initiative follows a number of past initiatives taken to address problems in the area of air passenger rights, 
which are ensured by Regulation (EC) N° 261/2004 establishing common rules on compensation and assistance 
to passengers in the event of denied boarding and cancellation or long delay of flights (hereinafter "the 
Regulation"). The Regulation, in certain conditions, requires air carriers to provide passengers with assistance, 
offer re-routings and refunds, pay flat-rate compensation and proactively inform passengers about their rights.  

Bringing the EU closer to its citizens is one of the main objectives of the Juncker Commission1 which puts a clear 
emphasis on the free movement of citizens as a cornerstone of the Internal Market. In order to allow citizens to 
benefit from their right to mobility by using transport it is necessary to provide them with a high level of 
passenger protection, notably when something goes wrong during travel. In addition, in line with the provisions 
of Article 169 TFEU calling for a high level of consumer protection, consumer rights remain a clear priority of the 
EU. In the 2011 Transport White Paper2, the Commission stated that the reinforcement of passenger rights is an 
integral part of a competitive and sustainable transport system. In the EU Citizenship Report 2010 "Dismantling 
the obstacles to EU citizens' rights" the Commission announced its intention to ensure adequate enforcement of 
air passengers' rights in particular in the case of long delays and cancellations. 

Further to the adoption of the Regulation in 2004 some significant case law has had a decisive impact on the 
interpretation of the Regulation and contributed to the need to evaluate, and possibly revise it.  

An ex-post evaluation of the Regulation was carried out in 20103. The overall conclusion was that the cost of 
compliance with the Regulation is far from substantial (equivalent to between 0.58% and 0.71% of airlines’ total 
passenger revenue); however, the Regulation contains grey zones of ambiguous meaning which can lead to 
divergent interpretations.  

As a follow-up to the evaluation, in 2011, the Commission adopted a Communication4 listing the measures 
undertaken since 2007 to enforce the Regulation and taking stock of progress in its application as well as of the 
remaining obstacles. In light of the experience gathered and the costs of the Regulation for stakeholders the 
Commission also identified further actions to ensure at short term further improvements, with a view to propose 
further measures on Air Passenger Rights, including a revision of the Regulation.  

In 2012, an Impact Assessment support study5 was carried out and on 13 March 2013 the Commission tabled its 
Impact Assessment and a proposal for the revision of the Regulation6. The revision concerns Regulations 

                                                 
1 Political guidelines for the next European Commission http://ec.europa.eu/priorities/docs/pg_en.pdf 
2 White paper: Roadmap to a Single European Transport Area – Towards a competitive and resource efficient 
transport system COM(2011) 174 final 
3  Evaluation of Regulation 261/2004 Final report Main report, By Steer Davies Gleave (February 2010) 
4 Communication from the Commission to the European Parliament and the Council on the application of 
Regulation 261/2004 establishing common rules on compensation and assistance to passengers in the event of 
denied boarding and of cancellation or long delay of flights, COM(2011) 174 final of 11.4.2011. 
5 Exploratory study on the application and possible revision of Regulation 261/2004 Final report, By Steer Davies 
Gleave (July 2012) 
6 Commission Staff Working Document Impact Assessment Accompanying the document Proposal for a regulation 
of the European Parliament and of the Council amending Regulation (EC) No 261/2004 establishing common rules 
on compensation and assistance to passengers in the event of denied boarding and of cancellation or long delays 
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261/2004 and 2027/97. Regulation (EC) 2027/97 lays down the obligations of EU air carriers in relation to liability 
in the event of accidents to passengers for damage sustained in the event of death or wounding of a passenger 
or any other bodily injury suffered by a passenger and damage or loss of luggage. The revision mainly aims at 
confirming and clarifying rights and ensuring a better application and enforcement of the Regulation by the 
Airlines and the National Enforcement Bodies. The proposal also takes into account the financial impact on the 
sector and therefore includes some measures aimed at capping the cost (e.g. increase of the delay threshold for 
compensation). 

While the European Parliament adopted it first reading on the revised Regulation in 2014, despite lengthy 
discussions in the Council working party, Member States have not yet reached a common view on the proposal. 
This is mainly due to (i) divergences of views as regards the balance between passengers' and airlines' interests 
and (ii) the ongoing dispute over the Gibraltar airport between two Member States. In any case, the revised 
Regulation on Air Passenger Rights is not expected to enter into force within the next years. 

Therefore, the Commission plans to take an initiative to already address – as far as possible in a non-legislative 
context - the most urgent issues which were to be tackled by the revision in the form of Guidelines, which should 
allow for a better application and enforcement of the existing Regulation. This initiative is not part of the REFIT 
agenda. 

Issue 

Further to the adoption of the Regulation in 2004, the European Court of Justice adopted some 15 relevant 
rulings which have had a decisive impact on the interpretation of the Regulation by the National Enforcement 
Bodies and the national courts. In fact, both the evaluation of 2010 and the Impact Assessment of 2012 
mentioned above, highlighted the significant number of rulings adopted by the European Court of Justice which 
addressed a number of legal uncertainties in the Regulation. 

Since the ECJ rulings are directly applicable and legally binding from the date that the relevant Regulation came 
into force, all the airlines are legally obliged to respect them. However, as the court rulings address specific 
issues, the case law has allowed reducing legal uncertainties only partly. In the absence of a common approach 
on this case law, air carriers and other operators in the aviation chain, air passengers as well as the national 
enforcement bodies do not always know how to apply these ECJ rulings outside the specific context of the case 
law. This has led to divergent interpretations of the rules and hence divergences of application/enforcement of 
the Regulation across Member States.  

Similarly, and irrespective of the above-mentioned case-law, there is an interest in providing additional 
explanations for a number of provisions contained in the Regulation, together with guidance and best practices. 
The aim is to tackle some issues most frequently raised by national enforcement bodies, passengers and their 
associations, the European Parliament and industry representatives.  

Both the analysis of the Court jurisprudence and the Commission additional guidance aim at responding to the 
consumer and passenger representatives' views expressed in the 2012 Impact Assessment which focussed on 
poor compliance and inadequate enforcement due to grey zones and gaps in the current text, and the non-
uniform enforcement across Member States. The 2012 Impact Assessment further pointed towards the 
difficulties that passengers encounter in seeking to enforce their individual rights, including due to different 
administrative practices in the Member States.  

The non-harmonised enforcement, created by the divergences in interpretation and unclarities in the Regulation, 
are weakening passengers' rights and affecting the level playing field between air carriers (if they lead to 
divergent interpretations by national courts and authorities). 

Subsidiarity check 
The legal basis is Title VI, Article 90 TFEU on the Common Transport Policy and Article 100(2) TFEU whereby 
the European Parliament and the Council, acting in accordance with the ordinary legislative procedure, may lay 
down appropriate provision for air transport. Both the Regulation as well as Regulation 2027/92 were adopted 
under this Article which would also provide the legal ground for the initiative which aims at providing 
explanations for a number of provisions contained in the Regulation. 

The proposed objectives of the proposed action cannot be sufficiently achieved by Member States acting alone. 
Indeed, the 2010 and 2012 external studies mentioned above, the 2011 Commission Communication and the 
contributions to the public consultation confirmed that the observed lack of compliance is encouraged by an 
insufficiently effective and uniform enforcement regime across Europe. 

Most of the problems identified refer to divergences of application/enforcement of the Regulation across Member 
States which weaken passengers' rights and the level-playing field between air carriers. Therefore, the EU level 
                                                                                                                                                                            
of flights and Regulation (EC) No 2027/97 on air carrier liability in respect of the carriage of passengers and their baggage 
by air, Brussels, SWD(2013) 62 final of 13.3.2013 and Proposal for a Regulation amending Regulation (EC) N° 261/2004 
(COM(2013)130 Final. 
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appears to be the appropriate level to address these problems in order to ensure uniform passenger rights 
across all Member States (and across third countries effectively taking part in the single air transport market via 
international agreements). Indeed, addressing regulatory gaps and inconsistencies in EU law in an 
uncoordinated manner generates more fragmentation and exacerbates the problem. Only coordinated EU 
intervention can contribute to the completion of the internal air transport market by solving these problems. 
Furthermore, this initiative does neither imply developing new EU policies nor replace the ongoing revision of the 
Regulation but aims to ensure better enforcement of current provisions, hence bringing the originally expected 
benefits of the Regulation to all stakeholders until the revised Regulation will enter into force. 

Main policy objectives 

The original objective of the Regulation is to ensure a high level of protection for passengers in case of denied 
boarding and cancellation or long delay of flights which are causing serious trouble and inconvenience to 
passengers.  

The overall objective of the present initiative is to safeguard the rights of passengers when travelling by air in the 
EU and ensure a level playing field among airlines by: 

o providing more legal certainty, 

o ensuring harmonised enforcement in all MS, 

This initiative also aims at filling the gap between now and the entry into force of the revised air passenger rights 
Regulation. This gap is estimated to last at least several years. 

B. Option Mapping 
This initiatives stems from the need to ensure a consistency and effective enforcement of the ECJ Case law 
across the EU and provide clarity for a number of provisions contained in the Regulation so as to improve 
compliance and uniform application across the Member States.  

Given the significant delay in the adoption process of the amending Regulation which should provide the 
legislative instruments to achieve these goals, the following options have been considered: 

1. Baseline scenario: no action is taken at this stage. 

2. Interpretative guidelines (Commission Communication) are issued to provide more clarity on how to 
comply with the Regulation.  

3. Enforce the case law through coordination mainly via a better stream of information between the 
National Enforcement Bodies (NEBs) and/or Airlines and consumer associations and the Commission 
e.g. regular consultation meetings. 

Option 1: As indicated above, the issue would be solved through the current ongoing revision of the Regulation. 
However the enforcement and lack of compliance with the Regulation (as interpreted by case law) have been 
identified as one of the key factors which prompted the revision of the Regulation in 2012. As the completion 
date of the legislative process remains unclear, passengers might be deprived of their rights under the 
Regulation and its related case law for several more years. In this case, taking no action would prolong the 
situation where passenger rights are weakened and an uneven playing field between airlines exists. 

Option 2:  This option entirely focuses on stronger enforcement and clarifies existing passenger rights as 
provided for under the current regulation and the ECJ case law to render their application more effective. Under 
this option, the Commission would seek to address the most urgent enforcement related issues which were to be 
tackled by the revision, in so far this is possible without a legislative initiative. The initiative would take the form 
of Commission Communication providing interpretative guidelines addressed to airlines, National Enforcement 
Bodies and passengers or passenger associations. In practice, the guidelines will indicate how the relevant 
articles in the Regulation, as affected by ECJ rulings, should be applied and will clarify some provisions. This 
should allow for a better application and more harmonised enforcement of the existing Regulation. It does not 
entail any additional costs for stakeholders, others than those initially foreseen under the existing Regulation. 
This option is considered to be the preferable one. 

Option 3: This option would permit, through information sharing and meetings, to discuss a common 
understanding and hence lead to a more harmonised enforcement of the Regulation. However, such approach 
would not provide for the necessary dissemination and transparency compared to Interpretative Guidelines 
published in the Official Journal (option 2) particularly vis-à-vis the passengers which are a very fragmented 
stakeholder group. Options 3 could however be considered in combination with option 2. 

Proportionality check 

This initiative does not introduce any new rules, but contributes to better enforcement of the existing ones. In 
general terms, the action will facilitate the implementation by the airlines and National Enforcement Bodies of the 
ECJ rulings. Overall, it will ensure proper enforcement of the current legislation, including the relevant case law. 
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C. Data collection and Better Regulation instruments 
Data collection 
An ex-post evaluation and an impact assessment were carried out in 2010 and 2012 respectively, during which 
extensive data collection has taken place. The Commission, in voluntary cooperation with national authorities, 
regularly collects data on the number of complaints and enforcement actions carried out by national enforcement 
authorities. 

Consultation approach 

Stakeholders were consulted in the frame of the ex-post evaluation and impact assessment process. No further 
consultation is planned.  
The draft interpretative guidelines will be presented at the annual coordination meeting of the National 
Enforcement Bodies as well as to the main stakeholder representation bodies.  
Will an Implementation plan be established? 

 Yes   No  

The initiative itself will provide interpretation of existing legislation  

Will an impact assessment be carried out for this initiative and/or possible follow-up initiatives?  
No impact assessment will be carried out for this initiative, as it does not entail new provisions but aims to 
ensure better application and enforcement of existing ones.  

 


