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A. Context, Subsidiarity Check and Objectives     

Context 

A safe, secure and viable nuclear industry can contribute to the EU energy policy and to jobs, growth, 
investment and competiveness whilst contributing to energy security and a low carbon economy, consistent with 
the targets in the EU 2030 energy and climate framework. Further investments are expected in the nuclear 
industry in the EU to update existing facilities or to build new power generation capacities as well as for 
decommissioning shut down facilities and managing spent fuel and radioactive waste. 

Under the procedure laid down in Articles 41-44 of the Euratom Treaty, the Commission is required to provide an 
opinion on the new nuclear investment plans scheduled in the Member States. In its opinion, the Commission 
verifies that the objectives set out in the Euratom Treaty are respected, in particular in terms of nuclear safety 
standards for the protection of the population, nuclear safety of nuclear installations, non-diversion of nuclear 
materials and diversification of supplies. For this purpose, the relevant types of investment projects as well as 
the information to be communicated on those projects are defined in Council Regulation (Euratom) No 
2587/1999 and Commission Regulation (Euratom) No 1209/2000. 

These two Regulations, adopted 15 years ago, need to reflect the latest policy and legislative developments. 
They need to be updated to take into account in particular: 

 The Communication on a Framework Strategy for a Resilient Energy Union with a Forward-looking 
Climate Change Policy [COM(2015)80] and the European Energy Security Strategy (EESS) [COM(2014)330], 
which lay down the EU's short and medium to long-term goals in this area. In the nuclear field, the EESS refers 
to the "possibility of fuel supply diversification" as a "condition for any new investment"; 

 The case-law of the Court of Justice of the European Union recognising that the Euratom Community 
shares competences, together with its Member States, in the field of nuclear safety. This includes the 
Community's power to establish legally-binding acts with regard to the safety of nuclear facilities. 

 The Nuclear Safety Directive (Council Directive 2009/71/Euratom, as amended by Directive 
2014/87/Euratom of 8 July 2014), which provides for high-level EU-wide nuclear safety requirements, in 
particular an objective to prevent accidents and avoid radioactive releases outside a nuclear installation; In 
addition, there is a link between the Nuclear Safety Directive and the Environmental Impact Assessment 
Directive 2011/92/EU (EIA Directive, as amended by Directive 2014/92/EU) which covers also nuclear projects, 
and which prescribes for assessment of the effects of those projects on the environment, without prejudice to the 
applicable Euratom legislation.  

 The Radioactive Waste and Spent Fuel Directive (Council Directive 2011/70/Euratom of 19 July 2011), 
which requires in particular licence holders to manage their radioactive waste and spent fuel from generation to 
disposal in a safe and responsible manner to avoid imposing undue burdens on future generations.  

 Directive 2013/59/Euratom laying down basic safety standards for the protection of human health 
against the dangers arising from ionising radiation, resulting from practices using radiation or radioactive 
substances e.g. medical and industrial applications as well as the nuclear fuel cycle. 

The Commission is currently evaluating the experience with the procedures laid down in Articles 41-44 of the 
Euratom Treaty on the basis of past experience with the application of the Article 41 to 44 procedure and nearly 
300 investment projects examined. This will help to identify the scope of issues which should be solved with this 
initiative in the context of the Impact Assessment. The Commission will pull together all the evidence and results 

http://ec.europa.eu/energy/en/topics/energy-strategy/energy-security-strategy
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of its retrospective evaluation in an Annex to the Impact Assessment, which will respect the Commission's Better 
Regulation principles (see below) and be based on the five evaluation criteria of relevance, effectiveness, 
efficiency, EU-added value and coherence. 

Although not formally included as an action under the Commission's Regulatory Fitness and Performance 
Programme (REFIT) programme, this initiative pursues the same goals of that programme, which commits to a 
simple, clear and predictable regulatory framework and aims to simplify and improve the design and quality of 
legislation [SWD(2015)111 - p. 57]. 

This new initiative is closely linked with an on-going Commission initiative concerning the application of Article 
103 of the Euratom Treaty in the light of the EESS. 

The Commission is about to launch a REFIT Fitness Check of reporting and planning obligations in the EU 
energy acquis, which will possibly be followed up, in the context of improving Energy Union Governance, by a 
legislative initiative aiming at streamlining these reporting and planning obligations. DG ENER will ensure 
coherence between the new initiative and the Fitness Check/Energy Union Governance initiatives. 

 Issue 

As indicated, the information requirements laid down in Council Regulation (Euratom) No 2587/1999 and 
Commission Regulation (Euratom) No 1209/2000 are fragmented, insufficiently clear with regard to the type and 
size of the project to be notified, lack specific guidance on the information to be provided and do not reflect 
anymore the latest legislative and policy developments in the field of nuclear safety, radioactive waste 
management and security of supply. 

In the field of nuclear safety, following the Fukushima accident, the Commission conducted a reassessment of 
the safety of nuclear power plants in the EU – the stress tests - together with the Member States. Moreover, the 
European Union revised the nuclear safety legal framework in July 2014 by adopting an amendment of the 
Nuclear Safety Directive, and setting an ambitious EU-wide safety objective for all types of nuclear installations. 
This objective aims at reducing the risk of accidents and avoiding large radioactive releases. The investments in 
safety upgrades that investors are conducting and the changed safety aspects for new investments need to be 
taken into account in the Article 41 to 44 procedure. 

In the field of radioactive waste management, the European Union adopted the Directive on the responsible and 
safe management of spent fuel and radioactive waste in 2011. Together with the Member States, the EU is 
pushing ahead in addressing one of the long-standing challenges for the nuclear industry, namely the back-end 
of the fuel cycle. Operators will have to ensure the safe, long term management of the waste they generate. 
Progress made in the different Member States will depend on the investments made in this regard, which should 
be taken into account in framework of the Article 41 to 44 procedure.  

In the field of security of supply, the Commission has put emphasis on the need for diversification of nuclear fuel 
supplies in the European Energy Security Strategy and in the Energy Union strategy. Fuel supply diversification 
is essential for mid- and long-term security of supply with the purpose of reducing dependence on a single 
supplier. At present, the existing information requirements under Articles 41 to 44 do not require investors to 
provide any information on how they plan to diversify their sources of supply.  

As set out above, the information communicated to the Commission by persons and undertakings on investment 
projects in the nuclear field under Articles 41 to 44 of the Euratom Treaty does not always take into account 
these new developments and is not sufficiently detailed. This has an impact on the ability of the Commission to 
ensure the assessment of all aspects of the investment projects which relate to the objectives of the Euratom 
Treaty.  

In addition, the current procedure does not sufficiently take account of the type and nature of the project.  

With regard to the type of investment, investments with no safety implications are currently not treated differently 
from those which have such implications, causing an issue of proportionality. Straightforward cases such as 
replacement of components as part of maintenance work should be treated differently from more complex cases, 
such as new types of installations or new technologies to be used. A simplified and shortened procedure for 
certain investments would result in reduced administrative burdens for investors and would enable a timely 
issuing of the Commission's point of view within a given deadline in accordance with the characteristics of the 
project. 

Moreover, certain types of investments are not required to be notified, such as some decommissioning projects 
and some facilities for the production of medical radioisotopes. In the case of decommissioning projects, the 
frequency of these projects will increase in the future. In the case of facilities for the production of medical 
radioisotopes, there is a security of supply issue which requires closer monitoring of the investments made in 
this sector.  

With regard to the nature of the investment, complex investment projects to upgrade or maintain existing 
facilities are not always notified in an integrated manner, leading to a plurality of notifications and points of view. 
By requiring a holistic approach from the operator, the Commission would reduce administrative burdens.  
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All together, the above situation has led to an insufficient transparency and legal certainty for third parties as to 
what information is to be communicated to the Commission under the Articles 41 to 44 Euratom procedure, 
which needs to be addressed. The new initiative would tackle this issue by clearly specifying what information is 
required. 

Finally, the Commission is currently limited in its own capacity for transparency with regard to the article 41 to 44 
Euratom procedure, as Article 44 of the Euratom Treaty only allows the Commission to publish information on 
the projects with the agreement of the Member State and the investor. However, investments in the nuclear 
sector generate considerable public interest. The lack of transparency has a negative effect on public confidence 
in the nuclear industry and its governance. The Commission thus has an interest in striking the right balance 
between enhancing transparency and protecting commercially sensitive information. 

Persons or undertakings engaged in industrial activities in the nuclear energy field (as listed in Annex II to the 
Euratom Treaty) and carrying out investment projects relating to new nuclear installations and also replacements 
or conversions (as listed out in the table in the Annex to the Council Regulation No 2587/1999).  

They are required under Article 41 to communicate the investment projects in question to the Commission. 

The general public, including stakeholders involved into nuclear safety and transparency issues; public 
authorities. 

Over the next decades, significant investments are expected in particular in relation to stress-test related safety 
improvements, Long Term Operation of nuclear power plants and decommissioning activities. The current 
legislative framework fails to ensure that the Commission can obtain the information it needs in order to properly 
assess these projects. Moreover, there is an absence of any specific requirement for the investor to 
communicate information about how they plan to ensure diversification of fuel supplies. In order to obtain the 
required information, the Commission and investors would therefore be compelled to enter into protracted 
discussions which would further delay the process and have knock-on effects on the project's planning and 
implementation. 

The Article 41 procedure is a Euratom level procedure mandated by the Treaty and must therefore be regulated 
at European level. 

Subsidiarity check 

Since the Article 41 procedure is a Euratom level procedure mandated by the Treaty, the principle of subsidiarity 
does not apply. Article 43 of the Euratom Treaty imposes an obligation on the Commission to present its views 
on the notified investments projects. The Euratom Community, and not its Member States individually, is 
therefore best-placed to define the information requirements for the notification of new nuclear investments to 
the Commission under the Articles 41-44 Euratom procedure. 

Main policy objectives 

In order to attain the objective of facilitating and coordinating the nuclear investments in the EU laid down in the 
Euratom Treaty, the Commission needs to have sufficient information to be able to fulfil the task assigned to it 
under Article 43 of the Euratom Treaty. 

1. The main objective of the proposed initiative is therefore to update the existing requirements concerning the 
information to be communicated to the Commission on new nuclear investment projects.  

The updated requirements should enable the Commission to fully assess all aspects of the investment projects 
that are relevant under the Euratom Treaty, and in particular in light of the latest EU policy developments, 
namely the adoption of the EU Energy Union Framework Strategy and the EESS, and of the recent 
reinforcement of the common EU approach to nuclear safety, nuclear waste management and decommissioning 
as well as radiation protection by the adoption of new legislative requirements. This will allow the Commission to 
systematically take into consideration diversification of fuel supplies in its assessment of new nuclear investment 
projects Similarly, the new initiative would ensure that the Commission is given sufficient information to examine 
whether the recently adopted safety objectives (relating to nuclear safety, radioactive waste and spent fuel 
management and decommissioning) will be ensured and guaranteed even at an early stage, i.e. when the 
investment project is communicated to the Commission. 

2. As a second objective, the information requirements should be proportionate to the type and nature of the 
investment project. The updated requirements should make the procedure more streamlined for straightforward 
cases such as nuclear safety improvements and upgrades, or replacement of major components as part of 
maintenance work. For more complex cases the procedure would be made more efficient by better specifying 
the scope and level of detail expected in the investment notification. 

3. Clearly specifying what information is to be communicated to the Commission would also serve the third 
objective of the initiative which is the introduction of further transparency and legal certainty for third parties in 
the examination by the Commission of investment projects in the nuclear sector in the light of the objectives of 
the Treaty. 
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B. Option Mapping        

Legislative or 'soft law' instruments 

The activities covered by the new initiative (collection of information) are at present regulated by legally binding 
provisions, namely by Articles 41 to 44 of the Euratom Treaty in combination with Annex II and two implementing 
Regulations: Council Regulation 2587/1999 and Commission Regulation 1209/2000. While the Council 
Regulation defines mainly the types of investments to be notified to the Commission, the Commission Regulation 
specifies the information to be provided for each of those types of investment. 
 
The first option would therefore be to substantially amend the existing legally binding instruments, or to adopt a 
new legislative measure in the form of a new Council Regulation. 

The second option would be to combine the amendment of the existing legally binding instruments with legally 
non-binding instruments, such as a Commission Recommendation. In this case, new requirements could be 
inserted in generic terms only into the above-mentioned Council Regulation and more detailed requirements 
would be laid down in a legally non-binding instrument. 

The last option would be to adopt the new requirements in the form of a legally non-binding instrument only to 
supplement the existing Council and/or Commission Regulation. 

Baseline scenario – no EU policy change 

Should the current information requirements remain unchanged, the procedure would continue to suffer from a 
lack of clarity and predictability, as well as considerable delays. The fact that the latest Euratom requirements, as 
well as policy requirements in relation to security of supply, are not reflected in the current legal framework would 
mean that the Commission would not be able to obtain the information it needs to carry out its assessment. The 
added value of the Commission's point of view would as a consequence continue to be negatively impacted. 
Moreover, as an increasing number of nuclear facilities in the EU approach the end of their lifetime, it will also be 
difficult for the Commission to assess, in an effective manner, investment projects aimed at lifetime extensions or 
decommissioning, which are not adequately addressed by the current framework. On the other side, fairly 
routine investments such as component replacements would continue to have to be notified, unnecessarily 
increasing the administrative burden for companies. 

Options of improving implementation and enforcement of existing legislation or doing less/simplifying 
existing legislation 

If the existing Commission Regulation was repealed, there would be a lack of clarity for investors and delays in 
adopting the point of view. While investors would be free to notify the information they deem relevant, the 
Commission would have to fill any gaps in information through repeated requests for additional information.  

This option would also make it impossible to adapt the notification procedure to the complexity of a given project 
or to enhance the transparency of the procedure as a whole. 

Alternative policy approaches 

The current framework could be modified in order to streamline the current procedural requirements, introducing 
a graded approach on the basis of the complexity of a given project and resulting in more clarity as regards 
which projects should be notified. The transparency of the procedure could also be enhanced. As regards the 
information to be notified, the areas currently covered could be further clarified. 

Alternatively, in addition to the above, the existing information requirements could be supplemented by new 
requirements which reflect more comprehensively the body of Euratom secondary legislation adopted over the 
past decade. 

Alternative policy instruments 

As explained above, the update of the information requirements could be made through a regulatory or a non-
regulatory instrument. In the latter case, the existing Commission Regulation would be repealed and the clarified 
and/or updated information requirements would be included in a new non-binding instrument. 

Self-regulation and market-based solutions are not relevant in the context of this initiative as Article 41 of the 
Euratom Treaty prescribes that at least some criteria as regards the size and type of projects to be notified must 
be laid down by the Council. 

Alternative/differentiated scope  

Micro-enterprises are not directly concerned by the initiative since investment projects which have to be notified 
under Article 41 must be of a certain magnitude (thresholds are defined). 
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Options that take account of new technological developments 

This initiative concerns the content of notifications under Article 41 of the Euratom Treaty and the manner in 
which those notifications are to be made. It will continue to be possible, as is presently the case, for those 
notifications as well as any related correspondence between investors and the Commission to be conducted 
electronically. 

Preliminary proportionality check 

In accordance with the proportionality principle, the proposed initiative does not go beyond what is necessary to 
achieve the objectives as described above. The information to be collected by the Commission on the basis of 
the new initiative is essential to achieve the objectives of the Euratom Treaty to facilitate investments in the 
nuclear sector and to assess all aspects of the investment projects that are relevant under the Euratom Treaty. 

C. Data Collection and Better Regulation Instruments  

Data collection 

As already explained above, the Commission will evaluate the procedures laid down in Articles 41-44 of the 
Euratom Treaty on the basis of past experience gained in the application of these procedures and nearly 300 
investment projects examined. 

Further internal consultations are foreseen with the other services of DG ENER as well as the Euratom Supply 
Agency to best identify the scope of the measures needed to achieve the policy objectives as described above. 

Consultation approach 

Consultations at DG ENER's level seeking feedback from experience gained in the application of Articles 41 to 
44 Euratom procedure have been carried out and will continue. Moreover, and in addition to the publication of 
the Inception Impact Assessment, the Commission will launch an open online public consultation seeking the 
views of all stakeholders on all aspects of the Impact Assessment. In addition, investors and potential investors, 
as well as stakeholders involved in nuclear transparency issues (e.g. environmental NGOs, citizens associations 
etc.) will be informed by letter of the launching of the public consultation, given that they will be primarily affected 
by this initiative. The Commission will also hold meetings, upon request, with interested parties to discuss the 
initiative or the feedback they provide. Such meetings will be held in full observance of the Commission's 
requirements in the field of transparency. 

The launch of stakeholder consultations related to this initiative will be announced on Your Voice in Europe. 

Will an Implementation plan be established? 

 Yes   No  

This initiative will result either in a Regulation or in a non-binding instrument or a combination of both. No 
national transposing measures will therefore be required. Since the notification procedure is mandated by the 
Treaty itself, projects will have to be notified even in the absence of any secondary measures adopted in this 
area. The initiative therefore involves no compliance challenges. Its content will be limited to determining the 
manner in which investment projects in the nuclear field are to be communicated to the Commission, as well as 
the content of that notification. The Commission will continue to offer support to investors should they require 
assistance in submitting their notifications; it is the aim of this initiative however to minimise as far as possible 
the need for such support by clarifying the notification and information requirements. 

D.  Information on the Impact Assessment Process  

Work on the first preliminary draft of the IA started in April 2015.  

The first meeting of the Inter-service Steering Group was convened on 23 July 2015. The number of meetings 
will be determined according to the availability of the members and the amount of input received by the different 
DGs in the elaboration of the IA. 

 The following DGs answered positively to the invitation to participate: the Legal Service, the General Secretariat, 
the Euratom Supply Agency, ECFIN, ENV, COMP, GROW, JUST, EMPL, RTD and JRC. 

E.  Preliminary Assessment of Expected Impacts 

Likely economic impacts 

Clarifying the procedural and information requirements should result in less time and effort being invested in 
drawing up a project notification, thereby reducing compliance costs for investors. The Commission would obtain 
more easily the information it needs to carry out its assessment, resulting in the view point being adopted in a 
shorter time-frame. This could have positive economic impacts in terms of the project's implementation.  

The added value of the Commission's view point would also be enhanced, allowing the Commission to issue 
more useful recommendations which would reduce the need for costly adjustments to projects throughout their 
implementation. 

http://ec.europa.eu/yourvoice/
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Enhancing transparency would allow the identification of best practices and innovative financing models. It would 
also foster public acceptance of investments in the nuclear field, reducing costs related to outreach work with the 
public. 

Clarifying requirements in the area of security of supply reduces the risk of supply contracts being rejected by 
the Euratom Supply Agency and the need for costly rounds of further negotiations between investors and 
suppliers. 

The above benefits would be more pronounced in the case of straightforward and routine projects such as 
component replacements, which under this initiative would benefit from a simplified notification procedure. 

A more streamlined and less resource-intensive notification procedure would also entail benefits for the 
Commission.  

Likely social impacts  

Enhancing the effectiveness of the Article 41 procedure, as well as clarifying the regulatory environment in this 
field, would contribute towards speeding up procedures related to investment decisions in the nuclear sector, as 
well as the implementation of individual projects. This could have a positive impact in terms of better 
employment prospects in the nuclear sector. 

A more transparent procedure would also enhance trust between the nuclear industry and civil society, and 
would boost confidence in the nuclear safety of nuclear installations. 

Likely environmental impacts 

Clarifying the legal framework in this area would ensure that the Commission obtains all the information it needs 
to assess a project's conformity with Euratom requirements in the field of nuclear safety, spent fuel and 
radioactive waste management and radiation protection. The added value of the Commission's 
recommendations would be enhanced. Moreover, in drawing up the notification, the investor would have to give 
proper attention to these requirements as they relate to the project. This could also contribute to the 
achievement of EU goals in the field of environmental protection. 

Likely impacts on simplification and/or administrative burden 

In line with the on-going EU action to simplify and improve the quality of the existing regulations, the initiative 
aims at simplifying, clarifying and improving the efficiency of the current information submission requirements 
and procedures under Articles 41-44 of the Euratom Treaty by introducing proportionality and by better 
specifying the scope and level of detail expected in the investment notification. Through such an overall 
simplification of the procedures, the time needed to issue the Commission's point of view could also be 
shortened. Further simplification and clear specification of the information to be communicated to the 
Commission will also introduce further transparency and legal certainty for third parties. 

As the existing requirements are laid down in legally binding acts (i.e. the aforementioned Council and 
Commission Regulations), the first and the second option, which foresee the adoption of legally binding 
provisions, would be the most effective to achieve the simplification and improvement of the existing legislative 
framework.  

The provisions of Articles 41 to 44 of the Euratom Treaty and the respective secondary legislation provide for the 
communication, examination and discussion procedure between the Commission and the undertakings 
(operators) for investment projects from across the EU. The initiative aims at further specifying the information to 
be communicated to the Commission by the undertakings (operators) and would therefore in principle not entail 
any new administrative burdens for the Member States. 

Likely impacts on SMEs 

Since only projects of a certain size have to be notified to the Commission, in most cases SMEs are not directly 
involved in the Article 41 procedure. However, where SMEs are involved as contractors in the implementation of 
investment projects, they could benefit indirectly from the positive impacts that efficiency gains in the procedure 
would have on the implementation of those projects. 

Likely impacts on competitiveness and innovation 

As explained above, a more effective Article 41 procedure could contribute to the competitiveness of the nuclear 
industry by reducing the time and effort required to draw up a project notification. Enhancing transparency in the 
nuclear sector could also lead to the identification of best practices and innovative financing models, which could 
improve access to capital. The new legal framework will apply equally to EU and non-EU companies, so 
comparatively the competitiveness of European industry will not be adversely affected. 

Likely impacts on public administrations 

Since this initiative concerns a Euratom-level procedure in which Member States play a very limited role, and 
considering that this initiative will not require any transposition or implementation by Member States, the impact 
on public administrations will be negligible. 
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Likely impacts on third countries, international trade or investment 

The initiative could have an impact on relations with some third countries providing the EU operators with 
nuclear fuel supplies and/or technologies as it will strengthen the assessment by the Commission of the 
compliance of the new investment projects with EU fuel supply diversification requirements. This 
assessment/new diversification requirements will however apply equally to EU and non-EU suppliers of nuclear 
fuel and/or technologies. 

 


