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ROADMAP 

TITLE OF THE INITIATIVE Guidelines on the application of Articles 169, 170 and 171 of Regulation (EU) No 
1308/2013 establishing a common organisation of the markets in agricultural 
products (hereinafter referred to as "the Guidelines"). 

LEAD DG – RESPONSIBLE UNIT DG COMPETITION – DIRECTORATE E, FOOD 

TASK FORCE. 
DATE OF ROADMAP 05/2015 

This indicative roadmap is provided for information purposes only and is subject to change. It does not prejudge the 
final decision of the Commission on whether this initiative will be pursued or on its final content and structure. 

 

A. Context and problem definition 

(1) What is the political context of the initiative?  

(2) How does it relate to past and possible future initiatives, and to other EU policies?  

(3) What ex-post analysis of existing policy has been carried out? What results are relevant for this initiative? 

(1) Following public consultations and the Impact Assessment "Common Agricultural Policy towards 2020", the 
Commission proposed in 2011 a revised Common Agricultural Policy (CAP), which was adopted by the Council 
and the Parliament. 

In its Impact Assessment the Commission set out the policy context and defined the problem of the farmers' 
situations in Europe. In particular, the Impact Assessment pointed out that for the smaller farms the fragmented 
structure and relatively low profitability, combined with insufficient human capital in the sector has limited the 
possibility of many individual farmers to optimise their production and marketing decisions. This has also limited 
the degree of cooperation between producers to strengthen their bargaining power in their relations with a more 
concentrated upstream and downstream industry. Moreover, the Impact Assessment pointed to the need for the 
improvement in the functioning of the food supply chain and creating the right conditions for the farm sector to 
become more competitive and innovative, also through encouraging collaborative actions whilst at the same time 
ensuring competition in the sector.  

The new CAP rules adopted by the legislator regarding the commercialisation of agricultural products by 
producers aim therefore, inter alia, to strengthen the competitiveness of producers, including the bargaining 
power of producers towards their buyers while preserving a market-based approach in the sector. The new CAP 
rules include the possibility of cooperation between producers of certain agricultural products in the form of joint 
negotiations/joint selling of the products concerned. These new rules were adopted on the basis of Article 42 
TFEU which gives the basis for the legislator to determine the extent of application of competition rules to the 
sector taking into account CAP objectives under Article 39 TFEU.  

The Council and the Parliament also asked for guidelines on competition rules in the sector in order to create 
legal certainty for the undertakings involved and to ensure that the National Competition Authorities ("NCAs") 
apply the new rules of cooperation coherently and consistently. This Roadmap concerns therefore guidelines on 
the assessment of competition law with respect to the cooperation between producers of certain agricultural 
products allowed by the new CAP rules. 

In its Impact Assessment of 2011 (in particular Annex 5 of that Impact Assessment) the Commission analysed 
what kind of "Market measures" could be adopted as regards the functioning of the food supply chain. It 
suggested a framework to improve the bargaining powers of the agricultural producers (farmers), their 
contractual relations and price transparency along the food supply chain through fostering cooperation between 
producers. The Commission identified three alternative approaches with regard to the level of regulation: i) 
flexible cooperation; ii) enhanced cooperation and iii) regulated cooperation. The regulated cooperation 
approach entails the obligation to use written contracts, and the authorisation of collectively bargaining by 
Producer Organisations (POs),in other words joint selling by producers through POs. The latter possibility meant 
a derogation from the antitrust prohibition on price fixing. Annex 5 to the Impact Assessment provided a first 
assessment of this regulated cooperation approach: it identified the need to put conditions to ensure real 
cooperation between producers going beyond mere price-setting and the need to put in place safeguards. Annex 
5 to the Impact Assessment suggested that if the approach of regulated cooperation was to be followed, such 
measures would be adapted for each sector and would be based on ad-hoc impact assessments for each 
sector. The Commission proposal for a revised CAP ultimately followed another approach, i.e. that of "enhanced 
cooperation". In the course of the legislative process, the Council and the Parliament decided to follow  the 
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approach of "regulated cooperation". The legislator required the adoption of written contracts for virtually all 
agricultural products and to authorise joint negotiations/joint selling in the sectors of olive oil, beef and veal and 
arable crops without any further assessment. In its decision the legislator made all the policy choices which were 
called for by the Impact Assessment of the Commission (as described above): the legislator identified the 
sectors concerned; it conditioned the authorisation of joint selling by producers to the creation of significant 
efficiencies through activities of cooperation other than joint selling and listed some efficiency-enhancing 
activities; the legislator also adopted a number of safeguards based, inter alia, on the volume of produce 
covered by a cooperation as well as allowing competition authorities to intervene in certain situations. The 
revised CAP rules entered into force on 1 January 2014.  

The new market rules agreed in this CAP reform
1
 () further ask the Commission to adopt guidelines in order to 

ensure consistency across the EU in the application of competition rules.  

The new CAP rules (Articles 169 to 171 of the CMO Regulation) adopted on cooperation between producers in 
the sectors of olive oil, beef and veal and arable crops set a new standard for allowing joint selling by producers 
which is different from the one applied under general competition law. Joint selling (including fixing prices 
together) is prohibited by standard competition rules (Article 101 TFEU) unless the conditions of Article 101(3) 
TFEU are met

2
. The new CAP rules allow farmers/producers active in the sector of olive oil, beef and veal and 

arable crops to jointly sell part or whole of their production without infringing Article 101 TFEU if they are 
organised in POs, if the POs do not exceed certain sizes and if the POs fulfil certain conditions for such 
organisations. These conditions are based on Article 39 TFEU (CAP objectives)

3
 and therefore not Article 101(3) 

TFEU. These conditions are new and have not been set out in a previous EU regulation. There is therefore a risk 
that these new CAP rules be misinterpreted by NCAs and undertakings as well as national courts and it is 
necessary to ensure a consistent application of these new rules in the EU through guidelines. 

The new CAP rules on cooperation between producers in the sectors of olive oil, beef and veal and arable crops 
apply to specific situations and it is necessary to clarify the borderline between situations subject to existing 
competition rules and those subject to the new CAP rules laid out in the CMO Regulation. For instance, 
producers need clarity that if they cannot benefit from the exemption from competition rules under the new rules 
they can benefit from other competition rules in general.  

The new rules on cooperation in the sectors of olive oil, beef and veal and arable crops provide principles but do 
not address technical and practical details. Farmers need more practical information on the following points 
regarding how to set up or organise a Producer Organisation (a "PO") in line with these new CAP rules. First, the 
relevant market needs to be defined in olive oil supply so that farmers can calculate the maximum size of the PO 
that can benefit from an exemption of competition rules. Second, cooperation within POs requires the integration 
of an activity: this raises practical questions, such as whether the PO may carry out the activity entirely on its 
own or whether the PO may out-source part or whole of the activity to a third party. Third, the legislator sets out 
that the integrated activity has to create significant efficiencies and that this can be assessed in terms of cost 

                                                 
1
 Regulation (EU) No 1308/2013 of the European Parliament and of the Council of 17 December 2013 establishing 

a Common Organisation of the Markets in agricultural products, hereinafter referred to as the CMO Regulation 

2
 Article 101(3) TFEU:  

"The provisions of paragraph 1 may, however, be declared inapplicable in the case of: 

-any agreement or category of agreements between undertakings, 

- any decision or category of decisions by associations of undertakings, 

- any concerted practice or category of concerted practices, 

which contributes to improving the production or distribution of goods or to promoting technical or economic progress, while allowing 

consumers a fair share of the resulting benefit, and which does not: 

(a) impose on the undertakings concerned restrictions which are not indispensable to the attainment of these objectives; 

(b) afford such undertakings the possibility of eliminating competition in respect of a substantial part of the products in question". 

 
3 According to Article 39 TFEU the CAP objectives are the following: 

a.  to increase agricultural productivity by promoting technical progress and by ensuring the rational development of agricultural 

production and the optimum utilisation of the factors of production, in particular labour; 

b.  to ensure a fair standard of living for the agricultural community, in particular by increasing the individual earnings of persons engaged 

in agriculture, 

c.  to stabilise markets; 

d.  to assure the availability of supplies; and 

e.  to ensure that supplies reach consumers at reasonable prices. 
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and volume of the activity concerned: in this context the relevant costs and volumes that the producers should 
take into account need to be defined and guidance should be provided on how to assess when costs and 
volumes are significant enough as required by the new rules. Further, it would appear appropriate to give 
examples of applications in the sectors of olive oil, beef and veal and arable crops. There is a need for guidance 
on all those technical and practical details. 

(2) The Commission is mandated by the CMO Regulation to report to the legislator on the implementation of the 
new specific competition rules regarding joint selling by producers in the agricultural sectors of olive oil, beef and 
veal and arable crops in 2017. The guidelines should therefore be ready for adoption before the end of 2015 so 
they can start being implemented as from January 2016.  

(3) A report drafted by the Commission in consultation with the European NCAs and published in 2012 (see 
"Report on competition law enforcement and market monitoring activities by European competition authorities in 
the food sector", 24 May 2012, http://ec.europa.eu/competition/ecn/documents.html#reports) shows that the 
European Competition Authorities are very active in the food sector. This report also shows that competition 
enforcement has been positive for all levels in the food supply chain.  

DG Competition has consulted the NCAs and various stakeholders regarding their experience within the 
agricultural sectors of olive oil, beef and veal and arable crops. The NCAs presented their experience in writing 
in November 2013 and January 2014 as well as orally in a working group meeting of the European Competition 
Network ("ECN") on 4 December 2013. In addition, the Commission held an ECN subgroup meeting in June 
2014 to gather the first views of competition authorities, as well as an extended ECN meeting with NCAs and 
national ministries in October 2014, to gather the views/questions of national authorities in charge of the 
agricultural sector.  

 Furthermore, the Commission launched a public consultation inviting NCAs and other stakeholders’ views on 
the draft text of the guidelines. The purpose of the consultation was for all stakeholders to comment on the draft 
text and to provide input or raise questions on the implementation of the new CAP rules. The period to send 
comments closed on  5 May

 
2015. The Commission received 23 submissions (these can be found in 

http://ec.europa.eu/competition/consultations/2015_cmo_regulation/index_en.html). The consultation aimed to 
identify issues which might hinder and/or facilitate the implementation, as well as give concrete answers to 
certain questions set out in the draft text of the guidelines. In the framework of the public consultation the 
Commission organised a conference on 4 March 2015 to explain the draft text of the guidelines to stakeholders 
and invite them to comment.  

Based on the input received during the public consultation and expertise of NCAs and the agricultural sector, as 
well as using its own knowledge and experience, the Commission will provide guidelines in connection with the 
new rules on contractual negotiations set out in Articles 169, 170 and 171 of the CMO Regulation. The 
guidelines main policy objectives are: (1) making the new rules operational for producers so that they can set up 
POs and (2) ensuring that NCAs apply the rules in a consistent manner.  

What are the main problems which this initiative will address? 

The Council and the European Parliament have agreed on new CAP rules on contractual negotiations in the 
sectors of olive oil, beef and veal and arable crops as set out in Articles 169, 170 and 171 of the CMO 
Regulation. The objective of these new CAP rules is to strengthen the competitiveness of producers, including 
the bargaining power of producers towards their buyers while preserving a market-based approach to the sector. 
These new rules allow farmers/producers active in the sectors of olive oil, beef and veal and arable crops to 
jointly sell part or whole of their production without infringing Article 101 TFEU if they are organised in POs, if the 
POs do not exceed certain sizes and if the POs fulfil certain conditions for such organisations based on Article 
39 TFEU.  

The two most important conditions that have to be met by a PO to benefit from this exemption are:  

- that the PO has to engage in other activities than joint selling and that these other activities must create 
significant efficiencies. The creation of significant efficiencies is necessary so that the activities of the POs all 
together effectively contribute to the fulfilment of the CAP objectives of Article 39 of the Treaty.  

- that the volume marketed by the PO does not exceed certain market share thresholds.  

The rules further foresee some situations in which Competition Authorities (the Commission and NCAs) could 
intervene (the safeguard clause). 

In order to address practical issues raised by the new rules and for intervention, as well as, to ensure 
harmonised legal certainty across the EU as requested by the European Parliament and the Council, the 

http://ec.europa.eu/competition/ecn/documents.html#reports
http://ec.europa.eu/competition/ecn/documents.html#reports
http://ec.europa.eu/competition/ecn/documents.html#reports
http://ec.europa.eu/competition/consultations/2015_cmo_regulation/index_en.html
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Commission is to adopt guidelines regarding the implementation in practice of these new rules. 

Who will be affected by it?   

Producers and buyers of the agricultural products in the sectors of olive oil, beef and veal and arable crops, 
National Competition Authorities of the Member States and national courts. Furthermore, it is expected that the 
application of the CAP rules will help attaining the CAP objectives in these three sectors. This means in 
particular, better revenues for the farmers (through a decrease in costs and an increase in bargaining power), as 
well as increasing productivity (through efficiency enhancing services provided by producer organisations), and 
ensuring reasonable consumer prices (given the caps on market power for producer organisations). Consumers 
can be affected by the change of rules decided by the Council and Parliament given that the measure allows the 
creation of increased bargaining power for producers and thus a possible increase in prices obtained by 
producers.  

Is EU action justified on grounds of subsidiarity? Why can Member States not achieve the objectives of the 
proposed action sufficiently by themselves? Can the EU achieve the objectives better?  

The Commission, entrusted by Article 105 TFEU with the task of ensuring application of the principles laid down 
in Article 101 TFEU, is responsible for defining and implementing the orientation of Community competition 
policy. According to Council Regulation 1/2003, the Commission is entrusted with the task of ensuring that 
competition in the common market is not distorted and responsible for an effective and uniform application of 
Articles 101 and 102 (former Articles 81 and 82) of the Treaty. Further, Article 206 of the CMO Regulation sets 
out that the Commission shall “where appropriate” adopt guidelines to assist NCAs as well as undertakings in 
order to ensure consistency across the EU in the application of competition rules. The Commission has found it 
necessary  to provide guidance and clarity in this field. 

 

B. Objectives of the initiative 

What are the main policy objectives? 

To achieve a better organisation of the sectors and better conditions for producers and ultimately consumers, 
while limiting to the minimum derogations to EU competition law

4
. ().   

Do the objectives imply developing EU policy in new areas? 

The policy objectives do not imply developing EU policy in new areas. There are already competition rules 
applicable to the agricultural sector in place in the current text of the CMO Regulation. By adopting the new rules 
for the sectors of olive oil, beef and veal and arable crops the legislator made all necessary policy choices 
identified by the Commission in its Impact Assessment for the CAP reform.  

 

C. Options 

(1) What are the policy options (including exemptions/adapted regimes e.g. for SMEs) being considered?  

(2) What legislative or 'soft law' instruments could be considered?  

(3) How do the options respect the proportionality principle? 

(1) The co-legislators have made all policy choices which were called for by the Impact Assessment of the 
Commission (as described in above in section A) when adopting the new market rules agreed in the CAP reform. 
CAP rules   allow the Commission to adopt guidelines on competition issues where necessary. Ttherefore there 
were only two options for the Commission: either (option 1) the Commission adopts guidelines ex-ante to give 
guidance to operators NCAs and national courts in order to ensure consistency across the EU in application of 
competition rules or (option 2) it does not publish any written guidance but tries to intervene on a case-by-case 
basis in possible investigations of NCAs and court procedures in the Member States. Such case-by-case 
intervention would take place in the cooperation framework between the Commission and the competition 
authorities and the courts of the Member States set out in Articles 11, 12 and 15 of Regulation 1/2003

5
.  On 

                                                 
4
 See Commission Press Release as of 26 June 2013 – "CAP reform – an explanation of the main elements", 

MEMO/13/621, http://europa.eu/rapid/press-release_MEMO-13-621_en.htm 

5
 Council Regulation (EC) No 1/2003, O.J. L1/1, 4 January 2003 

http://europa.eu/rapid/press-release_MEMO-13-621_en.htm
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substance, the CAP rules ring-fenced the scope of the Guidelines, by defining the sectors and modalities of 
cooperation, as detailed in section A).  

Given the novelty of these rules, which have not been practiced by NCAs and national courts, there is a serious 
risk of inconsistent application of the rules. As a consequence, the Commission will only pursue policy option 1, 
i.e. adopting guidelines on the application of Articles 169,170 and 171 of the CMO Regulation.  

(2) There are no further policy choices to be made. There is however a need to address practical questions that 
will arise in the implementation of the new rules. Therefore, legislation is not necessary and only soft law 
(guidelines) can address the issues identified. 

and (3) Option 1 provides guidance for whoever wishes to use it ex-ante without any intervention by the 
Commission whereas option 2 requires the monitoring and identification of problematic situations by the 
Commission. Option 1 therefore is more proportionate and entails less administrative burden.  

 

D. Initial assessment of impacts 

What are the benefits and costs of each of the policy options?  

The costs and benefits of the options are to be assessed as regards their impacts on: 

1. Economic impact (effect on competition and consumers, compliance costs for producers/farmers). 

In its Impact Assessment (IA) for the CAP reform the Commission sets out its objective to enhance the share of 
value added for agriculture in the food supply chain by improving the bargaining power of farmers, their 
contractual relations and price transparency along the food supply chain through fostering cooperation among 
producers. The I A foresees that the economic impact on competitiveness and growth will be mainly through 
increased funding for innovative actions and encouragement of increased cooperation and collective actions 
among farmers in tandem with improvements in the functioning of the food supply chain. Further, in its Impact 
Assessment the Commission finds that the enhanced cooperation between farmers would act as a corrective to 
the generally small-scale structure of agricultural production without necessarily having to consolidate production 
by increasing the size of individual farmers, providing a stimulus for market operators to improve their 
performance and better enabling them to face increasing domestic and international competition.  The same can 
be said about regulated cooperation. The new CAP rules allow farmers/producers active in the sectors of olive 
oil, beef and veal and arable crops to jointly sell part or whole of their production without infringing Article 101 
TFEU if they are organised in POs, if the POs do not exceed certain sizes and if the POs fulfil certain conditions 
for such organisations. Consumers can be affected by the change of rules decided by the Council and 
Parliament given that the measure allows the creation of increased bargaining power for producers and thus a 
possible increase in prices obtained by producers. The guidelines will however not affect consumers further as 
the scope of increased bargaining power (i.e. up to 15% of national production or 20% of the relevant market) is 
decided in the CMO Regulation and cannot be modified by the guidelines.  

The instrument of guidelines is very light for all operators as it does not create any burden for them and rather 
avoids the cost of consulting legal advice, which is expensive for small operators. 

2. Legal certainty 

Under Option 1, operators are encouraged to form and develop POs along the objectives of the new CMO 
Regulation because there is legal certainty and the new rules can have some effect in the coming years. The 
guidelines create a level playing field for competition between operators and ensure that consumers are not 
negatively affected by lax interpretations of the rules (which would allow for example the creation of POs without 
real efficiencies).  

Under Option 2, the new standard created by the new rules may create legal and economic uncertainty for 
operators and high risks of diverging interpretation by NCAs as can be seen from the information collected from 
them at the end of 2013. This will in turn create additional costs (legal advice) for operators, delay the 
implementation of the rules and will lead to inconsistent application among Member States. As consequence, 
competition between operators of different Member States will be distorted. In addition, consumers can be 
negatively affected by lax interpretations of the rules (which would allow for example the creation of POs without 
real efficiencies). 

Could any or all of the options have significant impacts on (i) simplification, (ii) administrative burden and (iii) on 
relations with other countries, (iv) implementation arrangements? And (v) could any be difficult to transpose for 
certain Member States?  
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(i) and (ii) - The option "guidelines" would allow simplification of existing rules and will decrease administrative 
burden on economic operators. First, it would allow producers/farmers to self-assess how the new rules apply, in 
particular, farmers/operators would receive practical information on how to set up or organise a PO in line with 
these new rules and would not need expensive legal advice to understand the rules. Second, NCAs would 
intervene in fewer cases and with clearer criteria so that producers/farmers devote fewer resources to comply 
with investigations of NCAs. Third, the option "guidelines" would provide NCAs, which often have limited 
resources and experience in the area, with practical guidance on when and how to intervene. In doing so, the 
option "guidelines" would create a consistent application of the new rules in the Member States and simplify 
rules for cooperatives of farmers which develop activities across borders. Finally, it would provide all operators 
legal certainty on the application of these new unprecedented rules, and not delay the implementation of such 
rules. 

(iii), (iv) and (v) – No. 

(1) Will an IA be carried out for this initiative and/or possible follow-up initiatives?  

(2) When will the IA work start? 

(3) When will you set up the IA Steering Group and how often will it meet? 

(4) What DGs will be invited? 

(1) No. As mentioned under section A. Context and problem definition, an IA is not envisaged. The guidelines 
are only addressing practical questions arising in the implementation of the rules agreed by the Council and the 
European Parliament. The new rules were adopted on the basis of a proposal by the Commission which was 
subject to an IA and all issues which remained open for assessment in the IA of the Commission have been 
decided by the legislator in the text of the new rules.  

(2), (3) and (4) - 

(1) Is any option likely to have impacts on the EU budget above € 5m? 

(2) If so, will this IA serve also as an ex-ante evaluation, as required by the Financial Regulation? If not, provide 
information about the timing of the ex-ante evaluation. 

(1) No. 

(2) - 

 

E. Evidence base, planning of further work and consultation 

(1) What information and data are already available? Will existing IA and evaluation work be used?  

(2) What further information needs to be gathered, how will this be done (e.g. internally or by an external 
contractor), and by when?  

(3) What is the timing for the procurement process & the contract for any external contracts that you are 
planning (e.g. for analytical studies, information gathering, etc.)? 

(4) Is any particular communication or information activity foreseen? If so, what, and by when? 

(1) In 2011, the Commission carried out an Impact Assessment "Common Agricultural Policy towards 2020". In 
addition, the Commission gathered information from stakeholders regarding their experience within the 
agricultural sectors of olive oil, beef and veal and arable crops. The Commission also addressed questionnaires 
to the NCAs requesting information on their experience in applying competition rules on the agricultural sectors 
of olive oil, beef and veal and arable crops and asked for their interpretation of the new rules. The experience of 
the Member States was presented on an ECN working group meeting on 4 December 2013. The interpretation 
of the new rules by NCAs was shared through a written exchange of information. In addition, it was necessary to 
gather further information on POs and their activities which would enable to assess alleged/possible efficiencies.  

(2) and (4) The Commission consulted again NCAs, as well as national authorities/ministries in charge of the 
agricultural sector. The Commission held an ECN subgroup meeting in June 2014 to gather the first views of 
competition authorities. In addition, the Commission held an extended ECN meeting with NCAs and national 
ministries in October 2014, to gather the views/questions of national authorities in charge of the agricultural 
sector. Lastly, the Commission launched a public consultation on a draft text of the guidelines in January 2015 in 
order to identify issues which might hinder and/or facilitate the implementation of the guidelines, as well as give 
concrete answers to certain questions set out in the draft text of the guidelines. The public consultation closed on 
5 May 2015. The Commission received 23 submissions from stakeholders. 
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(3) A study commissioned by the Commission (DG Agriculture) already provided evidence on the functioning of 
POs ("Report on the fruit and vegetable regime"). DG Competition  commissioned in addition a study to assess 
more concretely the efficiencies of POs in the sectors concerned “Assessing efficiencies generated by 
agricultural Producer Organisations”. This report was issued in June 2014. 

Which stakeholders & experts have been or will be consulted, how, and at what stage? 

(a) The NCAs presented their experience in applying the current competition rules on the agricultural sectors in 
olive oil, beef and veal and arable crops at an ECN working group's meeting on 4 December 2013. 

(b) The Commission held an ECN subgroup meeting on 18 June 2014 to gather the first views of competition 
authorities. In addition, the Commission held an extended ECN meeting with NCAs and national ministries on 16 
October 2014, to gather the views/questions of national authorities in charge of the agricultural sector. DG 
Competition launched an interservice consultation on the draft guidelines in December 2014. 

(c) The Commission launched a public consultation in January 2015inviting all stakeholders to give comments on 
the draft text of the guidelines. The replies to the public consultation have been published on DG Competition's 
web site. 

(d) There will be a second inter-service consultation in Q2/Q3 2015which will be followed by an Advisory 
Committee Meeting, consisting of NCAs to gather the formal opinion of competition authorities at the beginning 
of Autumn 2015. 

 

 


