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A. Context, problem definition
(i) What is the political context of the initiative?
(ii) How does it relate to past and possible future initiatives, and to other EU policies?
(iii) What ex-post analysis of the existing policy has been carried out and what results are relevant for this
initiative?
(i) Conservation of marine biological resources is the fundamental pillar to achieve the objectives of the Common
Fisheries Policy (CFP). Within the context of the ongoing process of reform of the CFP a number of key issues
were identified1 that are hindering the achievement of this objective currently. These were also identified in the
impact assessment2 subsequently carried out as part of the reform process. These include:
• fleet overcapacity;
• imprecise policy objectives resulting in insufficient guidance for decisions and implementation;
• a decision-making system that encourages a short-term focus;
• a framework that does not gives sufficient responsibility to the industry;
• poor compliance by the industry.
The technical measures regulations currently in force are regarded as being too complex and difficult to
understand, control and enforce. To illustrate this, the main regulation currently in place, Council Regulation (EC)
850/19983, was adopted by the Council on 30 March 1998 and has been amended no less than forty-one times4.
It includes a mixture of rules of general application, very technical details and many derogations and
amendments, which adds to their complexity. In addition to Regulation 850/1998 technical measures of
relevance for the North Sea and the Atlantic are also found in a number of other regulations 2056/20015,
494/20026, 812/20047, 1288/20098 while separate regulations are in place for the Mediterranean9 and the Baltic
10
Sea . There are also separate measures for the protection of vulnerable marine ecosystems in the high seas
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from the adverse impacts of bottom fishing gears11 as well as measures in third-country waters covered under
Regional Fisheries Management Organisations (RFMOs) such as North-east Atlantic Fisheries Commission
(NEAFC)12, Northwest Fisheries Organization (NAFO)13, Convention on Conservation on Antarctic Living Marine
Resources (CCALMR)14 and the International Convention for the Conservation of Atlantic Tunas (ICCAT)15
among others.
Despite a general consensus amongst Member States, stakeholders and the European Parliament that the
current technical measures are ineffective, no political agreement for a new package of measures has been
reached in the last ten years. Previous Commission proposals in 200216 and in 200817 failed for a number of
reasons. It was argued by Member States that the text had grown too complicated and too difficult to interpret
and that the new proposals were merely a consolidation. In addition, it was felt that they did not reflect regional
differences while the advantages of harmonising measures across different areas were also questioned. Finally,
stakeholders did not feel that they had been fully consulted on the proposals despite extensive stakeholder
consultation on both occasions and an impact assessment in support of the second proposal.
The failure to reach political agreement on a new technical measures regulation highlights the need for a new
approach. This should be based on simplification, the decision making framework of the Lisbon Treaty,
strengthening the long-term approach to conservation and resource management, regionalisation, further
stakeholder involvement and more industry responsibility. This is in line with the objectives defined in the
18
proposal for the new basic regulation as part of the reform process .
(ii) This proposal aims to develop a new technical measures framework in the context of the reform of the CFP.
As such it must therefore ensure the protection of marine biological resources and the reduction of the impact of
fishing activities on fish stocks and on marine eco-systems. It must also be clearly aligned with other elements of
the CFP regulation e.g. multiannual plans and the discard policy as well as environmental conservation
19
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legislation including the Habitat Directive , the Birds Directive and the Marine Strategy Framework Directive
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(MSFD) (2008/56). The new proposal will cover the North Atlantic and the North Sea. The Baltic and the
Mediterranean have separate regulations for technical measures. There are good reasons not to re-open the
Mediterranean regulation, and the Baltic regulation was modified in recent years, but it is important that existing
measures within these sea basins are compatible with the new measures proposed. In addition, given the EU
also cooperates closely with RFMOs in international waters, the EU should continue to promote the adoption of
new and improved technical measures for the protection of marine resources within RFMOs. Such measures
should be applicable to EU vessels fishing in these waters.
(iii) In developing its 2008 proposal for a revised technical measures regulation, the Commission prepared an
impact assessment22. It was primarily based on stakeholder consultations of a series of Commission nonpapers23 and a series of reports/meetings as follows:
• STECF working group on the respective influence of the main factors24 which affect codend
selectivity, June 2007.
• STECF working group on the evaluation of closed areas25, March and October 2007.
• Expert meeting with net makers, July 2007.
• "Report on the review of technical measures"26 produced by the ICES working group WGFTFB
(Working Group on Fishing Technology and Fish behaviour) in 2005.
In this impact assessment, three options were presented: a status quo policy option, a simplification only policy
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option and a simplification and regionalisation policy option. It was found that the status quo option would result
in many gears remaining unselective, resulting in high levels of discarding, and that some of the current
regulations were unenforceable or easily circumvented by fishers. With the status quo option, the dialogue with
stakeholders would not improve, as stakeholders would continue to have only a limited involvement in the
decision-making process. In addition, the current technical measures do not take sufficient account of the need
to protect other ecosystem components such as endangered, threatened and protected species and also
sensitive habitats.
The results of this original impact assessment and the stakeholder consultations held at the time remain relevant
when considering a status quo policy option as part of the process in developing a new proposal. In addition, the
evaluations carried out by STECF on codend selectivity24 provide a detailed analysis of selectivity parameters,
develop evaluation tools and models for assessing gear selectivity. The STECF Working Group on closed
25
areas carried out a comprehensive assessment of most of the existing closed areas and seasons and found
many of them to be ineffective or impossible to assess because of limited data. The meeting of netmakers and
the ICES report both identify weaknesses and inconsistencies in the current regulations. All of these are useful
reference documents in carrying out a more extensive impact assessment to support this new initiative.
As part of the CFP Reform Impact Assessment, an assessment of the impact of discard reducing policies was
27
carried out . This assessment had two phases. The first phase comprised a series of desk studies on the extent
of discarding practices in the EU and described the anti-discard policies in a number of countries (Iceland,
Norway, Scotland and Denmark). Moreover, the level of discarding in EU fisheries was classified and finally
specific studies of discarding in Mediterranean fisheries were undertaken. The second analytical phase
assessed the impacts of a range of anti-discard policy options in EU fisheries including the effects of changes in
fishing gear selectivity and the introduction of new technical measures such as Real-time closures. This analysis
showed that the introduction of an anti-discard policy based on effective technical measures would result in
short-term economic losses but medium to long-term additional gains, primarily in environmental and economic
terms. This will be another important reference document for this new initiative.
What are the main problems which this initiative will address?
The current technical measure legislation, Regulation (EC) 850/98, applies primarily to the North Atlantic and
North Sea and contains the following range of measures:
•
•

Minimum mesh sizes;
Restrictions on gear construction (i.e. twine thickness, codend construction);

•
•
•

Mandatory device of selectivity devices (e.g. square mesh panels, sorting grids)
Minimum landing sizes;
Closed areas and seasons;

•

Catch composition limits;

•
•

Eco-system protection measures; and
Prohibitions of certain gears.

Since its introduction additional technical measures have been adopted, often on an ad hoc basis. The
introduction of multiannual plans since 2002 has only made this situation more complex, as each of these plans
has brought new sets of accompanying technical measures. The result is a legislative labyrinth – a mass of
overlapping, and sometimes contradictory provisions, allowing multiple derogations and exceptions, scattered
throughout a range of very different legal texts. This has led to three inherent problems in the current legislation
that this initiative will seek to address:
•

the underlying deficiencies in the selectivity of fishing gears and their impact on the ecosystem;

•
•

a lack of incentives to improve selectivity or fish more responsibly; and
the complexity of the existing technical measures legislation.

Under the current regulations it is apparent that many legal gears being used are unselective, leading to high
discarding as well as incidental catches of biologically sensitive species. Currently the appropriate match
between minimum mesh sizes and minimum landing sizes is a particular problem in mixed fisheries, because the
minimum landing sizes regulations in those fisheries often generate discard problems, rather than helping to
resolve them. Without species-selective fishing technology, these problems cannot be solved effectively. It has
also become increasingly clear in many fisheries that regulating gear selectivity alone is not sufficient to provide
sustainable exploitation patterns, and also that the measures imposed may have unintended, negative effects.
Regulation-induced discarding provides a clear example. In mixed fisheries, no single mesh size suits all
species, and any change may favour one species at the expense of another. The new measures must address
this by improving the selectivity of gears but also of fishing practices to reduce unwanted bycatch (undersize,
non-target and species for which the vessel has no quota). This can be achieved through a combination of
simple gear based measures and avoidance measures.

Who will be affected by it?
The principal sectors affected with the introduction of a new technical measures framework will be the owners,
operators and crews of fishing vessels operating in EU waters. The new measures will be applied to the North
Atlantic and North Sea, but the intention is to ensure the basic principles contained within the new framework
have linkage with the Mediterranean, Baltic and Black Seas, as well as non-EU waters allowing possible
integration over time. Fish processors will also be affected as changes in gear selectivity and fishing operations
will lead to differences in the size, quantity and species landed. There will undoubtedly be knock-on effects to
ancillary industries, particularly net-making companies resulting from changes in gears. It will also affect the
national administrations and research agencies that will have to adapt tools and measures to ensure
enforcement of the new rules and monitor and record changes in selectivity and fishing patterns that may result.
(i) Is EU action justified on grounds of subsidiarity?
(ii) Why can Member States not achieve the objectives of the proposed action sufficiently by themselves?
(Necessity Test)
(iii) Can the EU achieve the objectives better? (Test of EU Value Added)
(i-iii) Provisions in the proposal relating to the conservation of marine biological resources falls under the
exclusive competence of the EU according to Article 3(1d) of the Treaty on the Functioning of the European
Union (TFEU)28. Therefore, the subsidiarity principle does not apply for those provisions.
Given that the conservation of marine biological resources is an exclusive competence of the Union, technical
measures frameworks to ensure the protection of marine biological resources and the reduction of the impact of
fishing activities on fish stocks and on marine eco-systems shall be established at Union level. This is the line
29
expressed in the Commission proposal for a new basic regulation on fisheries .The proposal refers to a specific
technical measure framework which shall:
(a) contribute to maintaining or restoring fish stocks above levels capable of producing maximum sustainable
yield through improvements in size-selection and where appropriate species selection;
(b) reduce catches of undersized individuals from fish stocks;
(c) reduce catches of unwanted marine organisms;
(d) mitigate the impact of fishing gear on the ecosystem and the environment, with particular regard to the
protection of biologically sensitive stocks and habitats.
However, recognising the specificities of fisheries in different regions Member States will be empowered to adopt
measures in accordance with the proposal, that are no less stringent than those existing in Union legislation.

B. Objectives of the initiative
What are the main policy objectives?
The main policy objectives are as follows:
•

to contribute to the implementation of the commitment to bring all European fish stocks to a state where
they can produce Maximum Sustainable Yield (MSY) by 2015 through improvements in size-selection and
where appropriate species selection;

•

to adapt the technical measures in the context of the reformed CFP taking account of the consideration of
environmental aspects, such as the protection of marine habitats and the elimination of discards and the
role of Member States, the Regional Advisory Councils (RACs), Council and the European Parliament in
the decision-making process;

•

to contribute to the objectives and targets for "good environmental status" as established under the
21
19
MSFD , as well as other environmental conservation legislation such as the Habitats and Birds
20
Directives ; and

•

to simplify and bring together but also, where appropriate, improve the effectiveness of existing technical
measures, in particular those laid down in Regulation 850/983 and its different amendments4, in other
regulations containing technical measures and in particular the regulations for the recovery of the stocks of
cod5 and hake6 and other multiannual plans.

Do the objectives imply developing EU policy in new areas?
No.
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C. Options
(i) What are the policy options being considered?
(ii) What legislative or 'soft law' instruments could be considered?
(iii) How do the options respect the proportionality principle?
(i) The policy options being considered are as follows:
Option 1 - Status Quo
This approach means taking no specific steps except to align Council Regulation (EC) No 850/1998 on technical
measures3 to Article 290 TFEU28 and make the transitional technical measures contained in regulation (EC) No.
1288/20098 permanent as amended by Regulation (EC) 579/20114.
Option 2 – Consolidation and Harmonisation
This approach would involve simplifying technical measures and harmonising them across regions, without
necessarily taking into account the regional or fishery/species/gear specific considerations. This would involve
the consolidation of all technical measures regulations including the transitional technical measures, measures
contained in long-term management plans and possibly technical measures contained in other regulations for
protection of ecosystem components such as Endangered, Threatened and Protected (ETP) species and
sensitive habitats into one regulation replacing the current Regulation (EC) No. 850/983.
Option 3 - Technical measures Framework
This option proposes a new legislative framework, which would simplify the current complex rules but also
introduce empowerment of Member States to adopt national rules reflecting local/regional specificities of
fisheries. Essentially a three tiered approach is envisaged:
(1)
The new basic regulation will set the objectives for the new technical measures framework at EU
level;
(2)

A new Council and Parliament regulation setting out the general principles and "toolbox" approach
to technical measures as well the implementing strategies;

(3)

The empowerment for Member States to adopt national technical measures in the context of
regionalisation.

Option 4 – Abolition of Technical Measures
This option would mean abolishing all or the majority of the current technical measures and simply setting
targets and objectives by fishery or by region. It would be left up to stakeholders to decide how to meet these
targets and the burden of proof would rest with them to demonstrate that they are meeting these objectives and
with national administrations to report to the Commission on the activities and results. Where targets were not
met or it could not be demonstrated they were being met then the precautionary principle would apply and
fisheries would have to be closed.
(ii) While the full detail is still to be considered it is the intention in developing a new framework that will contain
both binding and non-binding instruments. An important part of the process will be identifying elements that
potentially could be left to self-regulation by stakeholders (e.g. voluntary closures) or managed through "soft-law"
(e.g. non-binding certification of cod-ends or gears).
(iii) As the options are still to be fully developed, the proportionality of the content of each option will be
addressed in the context of the planned impact assessment.

D. Initial assessment of impacts
What are the benefits and costs of each of the policy options?
If the first policy option, "status quo" is chosen the technical measures regulations will conflict with the
objectives of the reformed CFP with no marked improvement in discarding in EU fisheries or likely reductions in
the environmental impacts of fishing on the marine ecosystem. Stocks will likely continue to decline and
profitability be further diminished. The dialogue with stakeholders will also not improve, as stakeholders would
continue to have limited involvement in the decision-making process resulting in top-down management. The
regulations would remain complex and national administrations would continue to struggle with implementation.
It would, however, result in no costs to fishermen for the adaption of their gears or displacement from fisheries or
areas.

If the second policy option, "consolidation and harmonisation" is chosen there will likely be some benefits in a
consolidation and harmonisation of measures across regions. This would simplify the rules for industry and
national administrations and remove anomalies that lead to mis-reporting and ambiguities particularly in applying
mesh size and catch composition rules that border different eco-regions. In addition it would bring all the relevant
measures under one regulation. It does, however, imply a continuation of a very much top-down management
approach with only a limited role for stakeholders in the decision-making process. It may also lead to some
fishermen having to change gears to meet the requirements of harmonised regulations. Additionally the
regulations will continue to be inflexible and provide few mechanisms to adapt them to take account specific
conservation issues that may arise. Attempts to follow this policy option have already failed twice in the past.
If the third option, "framework" is chosen there will be greater flexibility for Member States to develop regionally
specific measures. This option would also allow for the provision of incentives to reward responsible practices.
The creation of incentives for fishers to change their behaviour, in the long run should benefit the entire industry
economically from a reduction in unwanted bycatch and discarding. On the other hand, there is also a risk that in
adopting such national measures, a complex legal framework could re-emerge. It will also undoubtedly lead to
fishermen having to change gears to meet the requirements under the framework and a fundamental change in
behaviour by fishermen with a shift in focus away from regulation of landings to regulation of catches.
If the fourth option "abolition" is chosen the technical measures regulation would become very simple as it
would merely contain a set of targets and objectives to be met and the requirements and time frame for
reporting. There would also be greater flexibility as they can fish with whatever gear they choose and are not
restricted by detailed provisions describing gears. However, the burden of proof would lie with fishermen to
demonstrate they are meeting the targets set by the regulation. This will likely result in the need for greater
monitoring of operations at an individual vessel level through a combination of observers, CCTV, e-Logbooks to
demonstrate achievement of targets and compliance. The current system of regulating technical measures is
very much based on monitoring the gears and their use through a combination of inspections at-sea and ashore
and retrospective reporting of gear, effort and catches through logbooks backed up by scientific observers
deployed on board vessels. Adopting a target-based system implies a move to more intensive monitoring of the
operations with no need for detailed spot-checks of gears. This would mean changes in the roles of fisheries
inspectors and on board observers to more of an auditing function through the verification and cross-checking of
documented evidence supplied to show targets are being. The costs of this additional monitoring will likely have
to be borne jointly by Member States and fishermen. In the longer term there is also no guarantee this option will
improve the situation and in fact may lead to the use of much smaller mesh sizes than currently required and
encourage mis-reporting to stay within the targets set. In the worse case it may also lead to a situation whereby
the Commission is forced to close fisheries because it cannot be demonstrated targets are being met even
though stocks are being fished sustainably.
Could any or all of the options have significant impacts on (i) simplification, (ii) administrative burden and (iii) on
relations with other countries, (iv) implementation arrangements? And (v) could any be difficult to transpose for
certain Member States?
(i-ii) Option 1 maintains the status quo so will not simplify the current regulations or reduce the administrative
burden on Member States. Option 2 will simplify the regulations by bringing them together under one regulation,
although it is questionable whether this will reduce the administrative burden on Member States and fishers.
Options 3 and 4 are designed to simplify the current regulatory framework through the elimination of elements of
the technical measures which are unnecessary or unenforceable. For Option 3 is should be noted that in the
event Member States will not adopt regionally specific measures, or adopt measures that are found not to be
effective to reach the conservation targets, the intention will be that the Commission is empowered to adopt the
necessary measures by way of delegated act. The introduction of a target based approach into elements of
option 3 and in totality in respect of Option 4, where the burden of proof will rest with the stakeholders will also
simplify the regulations. However, Option 4 potentially will increase the administrative burden on fishers as they
will have document and demonstrate they are meeting targets set. Member States may also face an increase in
administrative burden as a result of increased monitoring and reporting.
(iii) Options 1 and 2 will at best maintain relations with other countries over the compatibility of technical
measures in their waters and EU waters (in this case primarily Norway, Iceland, Faroe Islands, Greenland) given
the current EU measures have been cited by these countries as ineffective. Option 2 may lead to some
harmonisation of regulations which potentially could take account of measures in other countries and therefore
might be more acceptable to Norway and Faroe Islands. Option 3 should improve relations with other countries if
the basic principles lead to an improvement in selectivity and are also in line with the provisions of an obligation
to land all catches as proposed in the Basic Regulation. Option 4 would probably not be acceptable to other
countries given it would conflict with their own management systems in many respects and could be seen to
have issues of controllability.
(iv) No difficulties in implementing options 1 and 2 would be anticipated for Member States as they would be

largely consolidating the existing measures. Implementation arrangements for options 3 and 4 would largely be
dependent on the outcome of the empowerment provisions being discussed in the context of the reform of the
CFP.
(v) No difficulties in transposing the regulations under option 1 and 2 would be anticipated for Member States.
Under Option 3 some difficulties may arise but can probably be resolved. Option 4 may create difficulties for
some Member States given it is less prescriptive and hands a certain amount of responsibility to the
stakeholders.
(i) Will an IA be carried out for this initiative and/or possible follow-up initiatives? (ii) When will the IA work
start? (iii) When will you set up the IA Steering Group and how often will it meet? (iv) What DGs will be invited?
An impact assessment is planned for this initiative and preliminary work has already begun in identifying the
various policy options that will be considered. The development of the impact assessment will be aided by the
findings of an external study to be carried out under the Framework contract for evaluation and impact
30
assessment activities of DGMARE .
An impact assessment Steering Group will be established in the third quarter of 2011 and will meet as necessary
but at least twice. Provisionally it is planned to invite DGs: AGRI, ENV, ENTR, RTD, REGIO, TRADE, SANCO,
ECFIN, EMPL and ENTR as well as the Legal Services and Secretary-General.
(i) Is any of options likely to have impacts on the EU budget above €5m?
(ii) If so, will this IA serve also as an ex-ante evaluation, as required by the Financial regulation? If not, provide
information about the timing of the ex-ante evaluation.
The options do not directly impact on the EU-budget. However, where the cost of the technical adaptations for
gear modifications required can not be borne easily by the fishing industry, Member States should make use of
the possibilities offered by axis I of the European Fisheries Fund (EFF)31 and its successor or any other national
financing mechanisms in order to actively promote the use of mitigation devices. For pilot projects which may be
outside the scope of the EFF and for which the protection of habitats and/or species is the main objective,
financial support is available under FP7 and LIFE+. In any case, it is expected that the planned impact
assessment will deliver more information on expenditures arising and appropriate funding sources.

E. Evidence base, planning of further work and consultation
(i) What information and data are already available? Will existing impact assessment and evaluation work be
used?
(ii) What further information needs to be gathered, how will this be done (e.g. internally or by an external
contractor), and by when?
(iii) What is the timing for the procurement process & the contract for any external contracts that you are
planning (e.g. for analytical studies, information gathering, etc.)?
(iv) Is any particular communication or information activity foreseen? If so, what, and by when?
Information and data on the selectivity of fishing gears is available for a number of key stocks and gears.
Although some of the data is quite dated new datasets are available for many key stocks. New analytical
methods and modelling techniques have also been developed in recent years. The impact assessment and
associated reports and consultations completed for the previous proposal for a revision to the technical
measures regulation22 in 2008 and the impact assessment of discard reducing policies carried out as part of the
reform of the CFP will provide further information for this new initiative. In addition there are a number of large
scale EU funded research projects e.g. NECESSITY32, DEGREE33, RECOVERY34 that have developed and
tested a variety of gears and gear modifications to reduce their environmental impact.
Further information, consolidating the existing data and information, will be required to develop this new
framework. Analysis of selectivity data, particularly for towed gears needs to be reviewed to assess how
changes in mesh size and the introduction of new technical measures will impact on different sectors and in
different fisheries. The implications of moving to a full result-based system and abolishing most of the current
technical measures will also need to be assessed. An external contractor will be assigned to these tasks.
The tender process for the external contractor will be launched in November 2011 with a start date of January
2012.
A non-paper is planned for initial consultation with stakeholders in the period June-November 2011.
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It is felt that a combination of the existing information, the additional study planned as well as the results of the
stakeholder consultation will allow evaluation of the key issues. Additional requests for to address specific
technical questions as part of the regulation may also be referred to Scientific, Technical and Economic
Committee for Fisheries (STECF) and International Council for the Exploration of the Sea (ICES) during the
process.
Which stakeholders & experts have been or will be consulted, how, and at what stage?
A preliminary consultation phase based on the non-paper referred to above is planned with the Member States,
European Parliament and RACs (and possibly other stakeholders). This will be to discuss the general approach
and principles, objectives and structure of the proposal. This is planned for June-November 2011.
Following on from this preliminary consultation and on completion of an external study on the various options a
public consultation will be carried out. This is planned for July-October 2012.

