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1.1.

BACKGROUND
Introduction

This Impact Assessment Report accompanies the draft Commission Block
Exemption Regulation applicable to vertical agreements and the draft Guidelines on
vertical restraints submitted to the College (hereinafter referred to as "the draft
Regulation" and "the draft Guidelines"). These texts revise and update Commission
Regulation (EC) 2790/1999 of 22 December 1999 on the application of Article 81(3)
of the Treaty to categories of vertical agreements and concerted practices' and the
Commission Notice providing guidelines on Vertical Restraints® (hereinafter referred
to as "the Regulation" and "the Guidelines"), and will replace the latter two upon
their expiry in May 2010.

The Directorate-General for Competition ("DG COMP") is the lead service for the
review of the Regulation and Guidelines. The other departments involved are: DG
Enterprise, DG Internal Market, DG Health and Consumer Affairs, DG Economic
and Financial Affairs, DG Information Society and Media, DG Transport and
Energy, DG Justice Freedom and Security, the Legal Service, and the Secretariat-
General.

The scope of this impact assessment is determined by the fact that it was carried out
after a draft Regulation and Guidelines were approved by the College in July 2009
for the purpose of launching a public consultation. In this public consultation
stakeholders focussed on the few changes to the existing rules proposed by the
Commission, which confirms that the Commission's proposals addressed the key
issues at stake in this review, namely buyer power and the rules to be applied to
online sales. In view of this procedure, the Report briefly mentions why some other
policy options have not been retained, but does not carry out a fully—fledged impact
assessment on them. In this context it should also be noted that because the
Commission is bound by the Treaty on the functioning of the European Union
("TFEU") and by the case law of the European Courts, it is limited in the choice of
the policy options that it can propose.

It should also be emphasised that a block exemption regulation and guidelines set out
the criteria that the Commission uses in assessing the compliance of vertical
agreements with the competition provisions of the TFEU in all sectors of the
economy. It can therefore be seen as a sum of individual exemption decisions, the
individual impacts of which will differ depending on the facts of the case in question.
For this reason the present Report outlines the expected general impact of the policy
options identified, but does not bring forward any quantitative data.

Finally, this impact assessment excludes the automotive sector since this sector is
covered by a specific block exemption regulation. A separate impact assessment was
undertaken in the context of the review of that specific regulation which takes into
account possible changes to the general rules applicable to vertical agreements.

o o~

OJ L 336,29.12.199, p. 21-25.
0J C 291, 13.10.2000, p. 1-44.
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Vertical agreements

Vertical agreements are agreements for the sale and purchase of goods or services
which are entered into between companies® operating at different levels of the
production or distribution chain. Typical examples are distribution agreements
between manufacturers and distributors, or supply agreements between a
manufacturer of a component and a producer of a product using that component.

The vast majority of agreements entered into by economic players are vertical as this
term covers all agreements relating to the purchase of inputs and sale of outputs. In
other words vertical agreements are pervasive. An open and competitive supply and
distribution system for both intermediate and final goods and services is therefore of
major importance in helping EU business, and in particular SMEs, to realise its
potential contribution to innovation and growth.

Substantive rules

The competition rules currently applicable to vertical agreements are enshrined in the
Block Exemption Regulation and Guidelines that were adopted in 1999 and 2000
respectively. The latter formed the first package of a new generation of block
exemption regulations and guidelines inspired by a more economic and effects-based
approach®, which provides that for a proper assessment of a vertical agreement it is
necessary to analyse its likely effects on the market, both negative and positive”.

The basic aim of the Regulation and Guidelines was to simplify the rules applicable
to vertical agreements by providing a "safe harbour" for these agreements on
condition that the market share of the supplier does not exceed 30%. Below this
threshold vertical agreements are block exempted; i.e., it is presumed that because
the firm has no significant market power these agreements will either not have
anticompetitive effects or, if they do, that the net balance will be positive. This
allows market players, in particular SMEs, to enter into agreements they can assume
to be compatible with EU competition law, enabling them to flexibly conclude or
adjust them.

Above the 30% there is no presumption that the agreement breaches Article 101. In
such a situation the Commission must first establish likely negative effects under
Article 101(1) and then, if the firms concerned bring evidence that the agreement
gives rise to efficiencies as provided by Article 101(3), weigh whether the negative
or positive effects prevail.

For the purposes of the application of competition rules, agreements between companies and end-
consumers are not vertical agreements.

The same approach was subsequently introduced in other block exemption regulations and guidelines
regarding the application of Article 101, such as those concerning technology transfer agreements and
horizontal cooperation agreements.

In general, an effects-based approach implies that likely effects have to be assessed both for the
application of Article 101(1), where the authority must show that the agreement in question has actual
or likely negative effects, and for the application of Article 101(3) EC, where the firm must show that
the agreement causes actual or likely positive effects, which then have to be weighed against the
negative effects.
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13.

14.1.

14.

15.

The benefit of the Regulation does not, however, extend to agreements containing a
so-called “hardcore restriction”, such as minimum resale price maintenance
(whereby the supplier imposes on its buyers a fixed or minimum resale price) or
some other resale restrictions, such as restrictions on passive sales and parallel trade,
listed in Article 4 of the Regulation. In the presence of such restrictions, there is a
double presumption, namely that the agreement will have actual or likely negative
effects and that it is unlikely that it will have positive effects. However, the above
does not mean that Article 101(3) cannot apply to an agreement containing a
hardcore restriction. It is always possible for the firm in question to come forward
with substantiated claims that the hardcore restriction will bring about efficiencies
and that also the other conditions of Article 101(3) are fulfilled, and thereby obtain
an individual exemption.

Annex 1 outlines in more detail the evolution of the regulations at EU level
applicable to vertical agreements over time and how these rules are applied in
practice.

The current review of the Regulation and Guidelines

Because of the expiry of the current Regulation on 31 May 2010, the Commission
initiated a review in 2008. The review consisted in assessing, together with the
stakeholders (in particular the national competition authorities, business, consumer
associations and the legal community) the functioning of the current rules and
identifying areas for improvement in the light of recent market developments.

Competition authorities' experience with the Regulation and Guidelines

DG COMP examined the way in which the Regulation and the Guidelines have been
applied so far in the EU. As a first step, DG COMP examined its decisional practice
and the case law of the European courts. In addition, DG COMP asked the national
competition authorities ("NCAs"), by means of a questionnaire, about their
experience with the current rules. Subsequently, in May 2008, DG COMP met with
the NCAs to discuss the respective experiences with applying the Regulation and
Guidelines.

The contribution of the NCAs to the review is particularly important because since
the entry into force of Council Regulation 1/2003°, there has been a decrease of the
cases concerning vertical restraints dealt with by the Commission. Given that cases
concerning vertical agreements have very often a "national" dimension, these cases
have mostly been treated at the national level. According to a rough estimate, they
represent a quarter of the draft decisions that have been submitted to the Commission
within the European Competition Network ("ECN")’ since 2004. For instance, while

Council Regulation 1/2003 implementing Articles 81 and 82 of the EC Treaty ("Regulation 1/2003")
abolished the system whereby companies had to notify their agreements to the Commission to get an
exemption under Article 101 and thus made the parties to an agreement responsible for carrying out the
assessment of their agreements under Article 101 ("modernisation"). This Regulation also empowered
the national competition authorities to apply Articles 101 and 102 ("decentralisation"). National courts
can also apply these provisions directly, for instance in case of actions for damages brought before
them.

The ECN is a network comprising the Commission and the Member States' competition authorities.
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18.
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20.

the Commission adopted decisions in a dozen cases concerning vertical restraints in
the period 2000-2009, in France the NCA dealt with more than thirty vertical
restraints cases under Article 101 in the period 2004-2009.

These discussions resulted in the following findings. The enforcement of the EU
competition rules on vertical agreements is satisfactory. The Regulation and
Guidelines have enabled the authorities to develop a flexible and meaningful
enforcement policy on foreclosure and softening of competition, while taking
account of possible efficiencies. They have provided a clear analytical framework for
companies, thus contributing to legal certainty.

Although the principle that a company's market share determines whether the
agreement is block exempted or not was a focal point of opposition to the new
approach at the time of the consultation on the current Regulation, the introduction of
the market share threshold has not caused problems in practice. Also its level of 30%
(as a proxy for determining the existence of significant market power) seems to have
been well chosen at the time. The Commission's and the national competition
authorities' enforcement also shows that the presumptions which led to some
practices being categorised as "hardcore restrictions" in the 1999 Regulation are still
valid today.

Two issues were particularly discussed with the NCAs, namely the need to take
account not only of the supplier's market power, but also that of the buyer, in
determining whether an agreement should be block exempted, and the scope of the
hardcore restrictions to be included in the revised regulation, in particular in the light
of the continuous increase in online sales.

Regarding buyer power, there was a consensus that market power held and exercised
by buyers in the context of vertical agreements can in some circumstances lead to
consumer harm. Regarding online sales, there was agreement that with the increased
use of the internet as a distribution channel, there is a need to provide more guidance
on the circumstances in which restrictions on distributors' use of the internet should
be considered as a hardcore restriction.

The Commission's draft Regulation and draft Guidelines as submitted to the national
competition authorities and to public consultation

Based on the above described experience with the implementation of the currently
applicable rules, the Commission prepared a draft Regulation and draft Guidelines,
which were discussed at an ECN meeting on 18 and 19 May 2009. They were then
approved by the College on 8 July 2009 for the purposes of launching a public
consultation. As required by Council Regulation 1/2003, the draft texts were
subsequently also submitted to the Advisory Committee on Restrictive Practices and
Dominant Positions (i.e., NCAs and responsible ministries of the Member States),
which met on 22 July 2009 and marked its support for the draft texts. The draft texts
were published for a two month public consultation on the website of DG COMP on
28 July 20009.

(1) Main changes proposed to the Regulation
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22.

23.

24.

25.

26.

The following summarises the main changes proposed to the Regulation and to the
Guidelines as submitted to public consultation in July 2009. The reasons for
proposing these changes are explained in detail in Chapter 2 below ("the WHY").

The first change proposed is that for a vertical agreement to benefit from the block
exemption, not only the supplier's market share — as is the case today - but also the
buyer's market share should not exceed the threshold of 30% in the downstream
market in which it sells the contract goods. This change responds to the need to
tackle anticompetitive agreements resulting from the exercise of market power by
buyers (see Chapter 2 below) and also brings the Regulation in line with what has
been done since its adoption in 1999 in other block exemption regulations like the
technoéogy transfer block exemption regulation® and the Commission's "De Minimis"
Notice”.

Regarding the treatment of hardcore restrictions, the Commission introduced new
language in the recitals, which should make it clearer that companies may present
efficiency defences in individual cases involving hardcore restrictions (see below on
the Guidelines). This is not a change of substance, but is aimed at better explaining
the notion of "hardcore restriction", which has often been confused with per se
illegality and has thus led to some misunderstanding about the current rules.

(i1) Main changes proposed to the Guidelines

Certain changes were proposed to the Guidelines to complement the above-
mentioned new language in the recitals, i.e.; to clarify the legal possibility that also
hardcore restrictions may fulfil the conditions of Article 101(3).

The Commission also proposed to further clarify the circumstances in which
restrictions on distributors' use of the internet should be considered as hardcore
restrictions. These clarifications respond to the need to update the current rules in the
context of increasing online sales. The current competition rules on online sales and
a more detailed explanation of the changes proposed in the draft Guidelines are
explained in Annex 2 to this Report.

In order to reflect the increased attention to buyer power issues, the Commission
added two new sections on restraints which are mainly buyer driven. In concrete
terms, these sections provide guidance for the assessment of the possible positive and
negative effects of two new types of vertical restraints, namely upfront access
fees'’and category management'',

Commission Regulation (EC) No 772/2004 of 27 April 2004 on the application of Article 81(3) of the
Treaty to categories of technology transfer agreements (OJ L123, 27.04.2004, p. 11), in particular
Article 3(2) thereof.

Commission Notice on agreements of minor importance which do not appreciably restrict competition
under Article 81(1) of the Treaty establishing the European Community ("de minimis") (OJ C368,
22.12.2001, p. 13-15), in particular paragraph 7(b).

Upfront access payments are fixed fees that suppliers pay to distributors in the framework of a vertical
relationship at the beginning of a relevant period, in order to get access to their distribution network and
remunerate services provided to the suppliers by the retailers. This category includes various practices
such as slotting allowances the so called pay-to-stay fees payments to have access to a distributor's
promotion campaigns etc.
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29.

30.

31.

Results of the consultation of the relevant national authorities

In the light of the Commission's above-described earlier meetings and discussions
with the national competition authorities, the NCAs expressed large support to the
draft revised Regulation and Guidelines. In essence, they confirmed their support to
the proposal to make the benefit of the Regulation rely not only on the market share
of the supplier, but also that of the buyer. They also considered that the
Commission's proposals with respect to the treatment of online sales constituted a
reasonable approach. The NCAs also generally agreed with the usefulness of keeping
a category of hardcore restrictions and the clarifications proposed by the Commission
that in certain circumstances such restrictions can also benefit from an individual
exemption.

Only for resale price maintenance was there some discussion as to whether it should
be treated as a hardcore restriction. Four NCAs questioned this, but the other NCAs
considered that RPM should continue to be treated as a hardcore restriction. In their
many cases these NCAs have found that RPM leads to negative effects and that
efficiencies are rarely argued and when argued have never been established. It was
also noted that some Member States still have concentrated markets where the use of
RPM would lead to considerable anticompetitive effects which could not be easily
remedied if RPM were removed from the list of hardcore restrictions. Some large
Member States'? also reported on empirical evidence pointing to the negative
consequences that ensued after RPM was allowed at the national level."

Results of the public consultation

Following the publication of the draft Regulation and draft Guidelines in July 2009,
the Commission received 162 contributions from a wide range of stakeholders,
including businesses, consumer organisations, national authorities, academics and the
legal community. The comments received have been published on the website of DG
COMP at the following address:

http://ec.europa.eu/competition/consultations/2009_vertical agreements/index.html

As the NCAs, the stakeholders expressed strong support to maintain in force a
system of block exemption and accompanying Guidelines, which is considered to
have worked very well or globally well in practice.

Two major issues were particularly debated during the public consultation: the
extension of the market share threshold to buyers and the treatment of the restrictions
on the use of the internet. The first issue was seen as reducing the "safe harbour"

Category management agreements are agreements by which, within a distribution agreement, the
distributor entrusts the supplier (the "category captain") with the marketing of a category of products
including in general not only the supplier's products, but also the products of its competitors

In particular, in France the "Loi Galland" prohibiting sales below costs was used by suppliers/retailers
to achieve RPM since the costs were defined as the purchase price paid by the retailer mentioned in the
invoice (invoice price) without including the rebates acquired later (Loi n°96-588 sur la loyauté et
I'équilibre des relations commerciales, 01.07.1996)

See the Report of the expert group to the French Government on the effects of the Loi Galland in the
retailing sector. This Report may be found at the following address:
http://www.ladocumentationfrancaise.fr/rapports-publics/044000494/index.shtml
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33.

34.

provided by the block exemption and bringing about considerable compliance costs
for firms, while the second issue sparked conflicting comments between those
(mostly brand owners) who would like to have full freedom to restrict their
distributors' use of the internet and those that argue that such restrictions harm
consumers by preventing the development of new, more efficient means of
distribution. Beyond the issue of the treatment of online sales, the Commission's
proposed approach to hardcore restrictions was generally welcomed, with only a
small minority arguing for a relaxation of the rules on RPM for example. Annex 3 to
this Report provides a summary of the main comments made by the stakeholders.

Elaboration and assessment of future options

An inter-service steering group was set up for this Impact Assessment Report and
met on 30 July 2009, 2 October 2009 and 9 December 2009. A draft of this Impact
Assessment Report was submitted to the Impact Assessment Board on 18 December
2009, which met on 27 January 2010. In its opinion dated 29 January 2010, the
Board found that while the Report provided a clear presentation of the changes
proposed, more evidence should be provided to clarify the nature and the magnitude
of the problems identified and the reasons why the initiative focuses on two specific
issues (buyers' market power and internet sales). The Board also found that the
analysis of impacts on consumers, employment and compliance costs, as well as the
proposed monitoring and evaluation mechanism should be strengthened.

The Report has been amended in accordance with the Board's comments. Chapter 2
describes in more detail the theories of harm associated with buyers' market power
and refers to some industry data and to competition authorities' experience with
markets where buyers' market power has been an issue. Regarding online sales, it
also develops further the implications of the distinction between active and passive
sales in the online context by using some examples of what would constitute active
or passive sales online. The Report also discusses in greater detail why a requirement
that a distributor have a brick and mortar shop - if agreed between companies not
having significant market power - normally does not lead to competition problems
but rather benefits consumers overall. In Chapter 4, it is explained why some "high
level" policy options have not been retained. Throughout the impact assessment, it is
now more clearly stressed that competition policy and rules, including the proposed
ones, are about making markets work for the benefit of the consumers. Chapter 6
explains the nature and scope of the compliance costs associated with the policy
options concerning buyer power. It should be read in conjunction with Annex 1 to
which a description has been added of how the system of a Block Exemption
Regulation complemented by Guidelines works in practice. In Chapter 6 the section
on the proposed options' impact on employment refers to the Commission earlier
findings and to OECD work in this area, which shows that effective and undistorted
competition has a positive impact on employment. Finally, in Chapter 9 the
monitoring and evaluation mechanism has been strengthened.

The draft Guidelines contain a clarification of the current policy in relation to the use
by distributors of third party platforms to sell contract products. This clarification
was incorporated at the request of stakeholders at a later stage after the meeting with
the Impact Assessment Board. This clarification does not result in any negative
impact as compared with the baseline scenario and is not subject to any further
assessment. Indeed, since under the current rules suppliers are free to agree with their

11
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36.

37.

distributors not only on the appearance but also on the location of the latter's shops
(e.g. a supplier may require that its products only be sold in high street shops), they
should also be free to agree with their distributors on the location of the latter's
"virtual shops" (e.g. a supplier may require its products not to be sold on a third party
platform). However, to promote the use of the internet the draft Guidelines ensure
that distributors are not prevented from using the services of third party platforms if
those services help them to fulfil the conditions agreed with suppliers for the use of
the internet.

ISSUES TO BE ADDRESSED: — THE “WHY”

The current Block Exemption Regulation expires in May 2010, which makes it
necessary to examine whether there are any legal, market or other developments that
should be taken into account when designing the rules to be applied from that date.
Two major developments have marked the ten-year period following the adoption of
the current rules: increased attention to, and evidence on the effects of the market
power of buyers and an increase in the use of the internet as a sales vehicle.

Market power of buyers

Under the current Regulation, the benefit of the block exemption depends on the
supplier not having market power, i.e., on its market share being below 30%. This
reflects the fact that previously, there was a tendency in the economic literature to
focus on situations in which manufacturers try to influence the behaviour of retailers
and impose restraints that may potentially harm competition. Also, in 1999 when the
current Regulation was prepared, there was much debate regarding the use of the
supplier's market share threshold as the factor determining whether or not an
agreement could benefit from the Regulation. Less attention was paid to the
possibility that buyers could have and exercise their market power in an anti-
competitive way'.

In the last ten years, economic research has increasingly recognised that in reality,
vertical restraints need not generally be supplier-led"”. Rather, in many instances,

EN

The issue of market power of buyers was only addressed in the specific case of exclusive supply
agreements. Indeed, according to Article 3(2) of the current Regulation, an agreement containing
exclusive supply obligations can only benefit from the block exemption if the buyer's market share does
not exceed 30%. However, this is easily circumvented due to the fact that exclusive supply is defined in
such a way that there is only one buyer in the whole of the European Union. On a more general level,
the current Guidelines also acknowledge that vertical restraints can be used by each level. The
Guidelines note that market power of buyers will often increase the negative effects of the restraints

See for example the works of Paul W. Dobson for the European Commission (May 1999) and for the
American Bar Association Antitrust Section handbook. (2007). See also Scheelings, Richard and
Wright, Joshua D., "Sui Generis'? : An Antitrust Analysis of Buyer Power in the United States and
European Union, 2006. Akron Law Review, Vol 39, NO. 1, pp. 207-243, 2006; George Mason Law &
Economics Research Paper No. 05-30.; The New Kid on the Block: Buyer Power, Antitrust Institute, in
The Next Antitrust Agenda: The American Antitrust Institutes' Transition report on Competition Policy
to the 44" President (Albert A.Foer, ed. 2008); Jeanine Miklos-Thal, Patrick Rey and Thibaud Vergé,
Buyer Power and Intra-brand Coordination, Journal of the European Economic Association (2010);
Roman Inderst and Christian Wey, Buyer Power and Supplier Incentives, Social Science Research
Centre Berlin, (June 2003); James Mellsop and Kevin Councel, Assessing the Implications of Upstream
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large buyers can also use their buyer power to negotiate or impose restraints on
suppliers that may create or extend market power to the detriment of consumers. Of
course, such restraints (as in the case of supplier-led vertical restraints) may often
have both beneficial and harmful effects.

Partly due to the political attention that it has attracted'®, the focus of economic
research has mostly been on buyer driven vertical restraints in the retail sector.
Concentration has increased in this sector in the last years and while large multi-
product chains often account for a high share of a manufacturer's production, the
business of an individual manufacturer usually represents a small proportion of
business for those chains. Therefore, the role of the restraints that such large retail
groups put in place and the harm they may cause to consumers has led to
considerable discussions and studies.

According to Euromonitor International, in eighteen of the twenty Member States for
which data are available, the market shares of the top one, top three and top five
grocery retailers (this includes hypermarkets and supermarkets that also sell non
grocery goods) increased in the period 2004-2007"". Yet in some cases these market
shares were already high in 2004: for example in Finland, the top three retailers had a
combined market share of 70% in 2004, which increased to 77% in 2007. In fact, this
is a long standing trend: from 1993 to 1999 the five-firm concentration in grocery
and daily goods retailing rose from 41% to 49% in the EU-15"%. Most recent Planet
Retail (of July 2009) data also suggests that in seven Member States, the market
share of the single biggest grocery retailer exceeds or is only slightly below 30%".
Competition authorities from 20 out of 23 Member States consider that their retail
(food) markets can be qualified as oligopolistic®’.

In view of these developments, the OECD organised a roundtable on the buying
power of multiproduct retailers already back in 1998 and noted that "the last twenty
years have seen momentous changes in retail distribution including significant
increases in concentration and increased reliance, especially in the grocery sector,
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Buyer Power on Downstream Consumers NERA Economic Consulting, Antitrust Insights (Summer
2009); Clarke, R, Davies, S, Dobson, P, and Waterson, M, Buyer Power and Competition in European
Food Retailing, Edwards Elgar, Cheltenham (2007); Davis, R.-W. Sotting Allowances and Antitrust,
Aantitrust (Spring 2001); Chen, Z. Dominant retailers and the countervailing power hypothesis. Rand
Journal of Economics 34, 4.; Chen, Z. Monopoly and Product diversity. The role of countervailing
buyer power, Mimeo, Carleton University (November 8, 2003); Ellison, S.F, and C. M. Snyder
Countervailing power in wholesale pharmaceuticals, MIT Working Paper 01-27 (19 July 2001); Salop,
S.C. Anticompetitive Overbuying by powerful buyers, Research Paper, Georgetown University Law
Centre (2004)

See for example the Declaration of the European Parliament on investigating and remedying abuse of
power by large supermarkets operating in the European Union of February 2008.

Euromonitor International, Country Market Insights, March 2008.

Estimates based on data from Corporate Intelligence on Retailing's European Retail Handbook, quoted
by Paul W. Dobson "Retailer Buyer Power in European Markets: Lessons from Grocery Supply", 2002.
The figures put forward by Euromonitor International are conservative compared with the ones
published by Planet Retail, according to which in eight Member States the top five retailers made up
more than 70% of the grocery market in 2005 (Planet Retail: Global retail Concentration, 2006.

Planet Retail Reports on Grocery Retailing, Country Reports, July 2009.

Discussions between the Commission and the national competition authorities on competition in the
food supply chain in the context of the European Competition Network, 2008-2009.
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42.

on private (i.e. retailer owned) labels. It may no longer be trueto regard retailers as

basically competitive distributors of consumer goods"'.

Although grocery retailing is the sector that has most been researched as regards the
role of buyer power, few large buyers are also present in other sectors. For example,
regarding retailing, in an overview of supplier-buyer relations, the French Ministry of
Industry noted an increase of buyer power as concerns the specialised distribution of
household appliances and sports articles®. It should also be noted that buyer power
issues do not only arise in the retail sector. In fact, EU competition authorities have
studied and/or investigated cases where there have been concerns with regard to the
arrangements or behaviour of strong buyers in sectors such as computers (software
and hardware), games consoles, diamonds, electricity, gas and petrol,
pharmaceuticals, media and TV sports rights. Many of these sectors are among those
with the highest concentration levels in Europe®.

As mentioned above, buyer power can both benefit and harm consumers, depending
on the circumstances. If the buyer uses its power to obtain a lower purchase price
from a supplier, this will normally benefit consumers. Indeed, this puts pressure on
the margins of the suppliers, on rival buyers to obtain similar conditions, and if
competition is effective downstream, will result in lower prices for the consumer. In
this regard, many studies suggest that the strengthening of buyers' bargaining power
with respect to powerful suppliers has often benefited the consumers (e.g. in the form
of lower prices)**. However, these studies also recognise that in some circumstances
the increase in the buyers' market power can also have anticompetitive effects™,
namely foreclosure of other buyers and softening of competition. Indeed, a buyer
may use its power to incorporate restraints (e.g. exclusivity arrangements) in its
agreement with the supplier that will foreclose competing buyers. Softening of
competition may occur for example when the same excusive distribution agreements
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OECD Policy Roundtables: Buying Power of Multiproduct Retailers, Executive Summary of the
Secretariat, 1999.

Ministeére de l'Industrie, de la Poste et des Télécommunications, Les relations entre producteurs et
distributeurs de biens de grande consommation, May 1997.

The most concentrated sectors in the EU comprise tobacco and the manufacture of coke, refined
petroleum products, nuclear fuels, office machinery, computers, electricity, gas, steam, water, air
transport. (Sectoral Growth Drivers and Competitiveness in the European Union, 30 May 2009, Editor:
Michael Peneder for the European Commission). The Report by DG Enterprise and Industry on the
industrial structure of the EU also shows that the following sectors are those with the highest share of
large enterprises: tobacco, communications, motor vehicles, mineral oil refining and nuclear fuel, other
transport equipment, air transport, radio and TV equipment, electronic components, electricity, gas and
water supply, chemicals, basic metal, office machinery and electrical machinery. (EU industrial
structure 2009 — Performance and Competitiveness, European Commission, DG Enterprise and
Industry, Enterprise and Industry Magazine). Finally, the following sectors are in the process of
consolidation or expected to consolidate: aeronautics, automotive, biotechnology, chemicals, plastics
and rubber, defence industries, electrical and electronic engineering,), some business services, lime, the
purchase of medical devices and steel (Commission Staff Working Document: European Industry in a
changing world, Up-dated sectoral overview 2009, Brussels, 30.7.2009, SEC(2009) 1111 final). This
same source also points to existing high concentration levels in the cement industry and for glass (e.g.
flat glass), primary aluminium, the space industries and ICT industries (office machinery, computers,
radios, televisions and communications equipment).

OECD Roundtable on Monopsony and Buyer Power, 22-23 October 2008. See for example the
response of the United Kingdom. See also the study on the Dutch retail sector by CPB Netherlands
Bureau for Economic Policy Analysis, April 2008.

OECD Competition Committee Roundtable on Monopsony and Buyer Power, 22-23 October 2008.
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47.

are concluded by two main buyers in different parts of the same Member State: since
each of them has its own exclusive area, they may be less inclined to enter each
other's market. In both cases the result for consumers is reduced intra-brand and
inter-brand competition.

The same theories of harm (i.e., foreclosure of buyers and softening of competition)
can be applied to agreements involving other vertical restraints than those mentioned
above, such as resale price maintenance, exclusive customer allocation, quantity
forcing on the supplier’®, etc. This is explained in the relevant sections of the
Guidelines.

In addition to the vertical restraints described in the currently applicable Guidelines,
there is a new series of vertical restraints and related conduct that are typically led by
buyers, such as refusals to stock or delisting, quantity forcing on manufacturers and
the imposition of slotting allowances. Such practices are not intrinsically detrimental
to consumers; evidence rather shows that they may have both pro- and
anticompetitive effects, depending on the circumstances. As with the other restraints,
the draft Guidelines provide methodological tools to assess both their negative and
positive effects under Article 101. Evidence shows that both their incidence and
magnitude are positively correlated with retailers' market power”’.

As mentioned above, competition authorities have investigated vertical restraints
involving buyer power in individual cases. In addition, in 2000, the UK Competition
Commission analysed more generally the incidence of buyer induced vertical
restraints and found that they were widespread. Of the 52 practices identified by the
Commission as capable of distorting competition, 42 had effectively been used by
major retail chains, 30 of which distorted supplier competition, and 18 of these also
distorted retailer competition. Overall, after taking into account potentially off-
setting efficiencies, 27 were considered to be against the public interest”®.

In view of the above considerations, the fact that the benefit of the block exemption
currently only relies on the market position of the supplier in practice means that
there is also a "safe harbour" for agreements concluded between suppliers whose
market share is below 30% and buyers that have market power and that are thus
capable of putting in place vertical restraints that may harm consumers.. The
following real-life example illustrates this point: a buyer had concluded exclusive
distribution agreements with a number of suppliers, each individually with a market
share below 30%. The buyer's market share exceeded 30% and the competition
authority had concerns about possible foreclosure at the distribution level. However,
the agreements benefited from the block exemption because the suppliers' market
shares were below 30%.

In such a situation, in order to remedy the problem, the Commission and the
competition authorities can only proceed to withdraw the benefit of the block
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Requirements that minimum quantities or percentages of total output be supplied to a particular buyer.
Federal Trade Commission, Report on the FTC Workshop on Slotting Allowances and Other marketing
Practices in the Grocery Industry, 2001, Sotting Allowances in the retail Grocery Industry, Selected
Casesin Five Product Categories, 2003

UK Competition Commission, Supermarkets: A Report on the supply of groceries from multiple stores
in the United Kingdom (2000)
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2.2.

49.
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52.

exemption. A withdrawal decision constitutes a bigger procedural burden than a
decision establishing an infringement of Article 101, and has only been used to a
very limited extent. Indeed, in a case not covered by the block exemption, the
competition authority has to establish an infringement of Article 101(1), after which
the firm(s) concerned must bring forward evidence of efficiencies. In contrast, in the
case of a withdrawal, the competition authority must not only show that Article
101(1) is breached, but it also has the burden to prove why the presumption that
Article 101(3) is fulfilled is not valid in the particular case at hand.

More importantly, a withdrawal decision only has effects for the future and the
authority cannot sanction (fine) past anticompetitive practices. For the same reason,
the victims of anticompetitive practices can also not undertake actions for damages
before the courts for past behaviour. In any event, only competition authorities, not
the courts, can withdraw the benefit of the block exemption, which deprives
complainants from an effective remedy before the national courts. The risk is then
that powerful buyers, comforted as they may be by the fact that it is only the
supplier's market share that determines whether the agreement is block exempted, are
not deterred from including anticompetitive restraints in their vertical agreements.
This hinders effective enforcement of Article 101 with regard to vertical agreements
that are driven by powerful buyers.

Increasing sales on the internet

The Commission's Report on cross-border e-commerce in the EU, which identifies e-
commerce trends and potential cross-border obstacles, was published in February
2009.” Tt provides some useful information on the evolution of online sales
compared to other retail channels, the number of the EU online shoppers, and the
sectors mostly concerned by this evolution.

E-commerce is the second most commonly used retail channel. In the EU 27 in 2008,
51% of retailers made sales via e-commerce. Only direct retail sales were more
common, used by 79% of retailers.

The e-Commerce Report shows the year-on-year growth rates of retail sales over the
review period (2002-2007) across the different retailing channels: internet retailing
was by far the fastest developing channel, growing by 45% between 2002 and 2003,
though slowing in the following years to about 25% annual growth, still an
impressive pace. Annex 4 provides for a more detailed description of the
development of e-commerce in the EU.

The main finding of the Commission's e-Commerce Report was that while e-
commerce is taking off at national level, it is still relatively uncommon for
consumers to use the internet to purchase goods or services in another Member State.
The main conclusion of the Report is that the gap between domestic and cross-border
e-commerce is widening inter alia as a result of cross-border regulatory barriers to
online trade such as consumer protection laws, intellectual property and taxation
rules.

29

EN

Commission Staff Working Document Report on cross-border e-com