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1. Introduction 
 
In its meeting on the 7 February 2011 the Group of High Level National Regulatory 
Experts (HLG-BR) set up four working groups to make suggestions regarding 
development of better regulation in certain specific areas. The working group number 
four (WG4) was to focus on the consultation process.1 
 
 
2. Working Group 4 and its work 
 
HLG-BR designated Pekka Nurmi as a rapporteur and chairman of the WG4 and the 
members according to the choice made by the Member States as follows: 
 

- Michael Fruhmann (AT) 
- Gergana Ivanova (BG) 
- Melina Catsounotou (+Savia Orphanidou) (CY) 
- Eva Meiling (DK) 
- Victoria Sotiriadou (EL) 
- Anne-Laure de Coincy (FR) 
- Laurent Mertz (LU) 
- Romulus Bena (+ Loredana Batagoi) (RO) 
- Josef Hudak -> Tomas Gajdos (SK) 
- and Robertas Galkus (EC – an observer) 

 
In its first meeting the WG had a preliminary discussion on the objectives and planning 
of its work. The WG regarded as main purposes of consultation: 

- to increase the fact and evidence based preparation of regulations to improve the 
quality of regulations, 

- to strengthen the legitimacy and acceptance of regulations to improve their 
implementation (to make regulations work in the real life). 

 
The WG concluded that one of the key challenges in the consultation process is how to 
reach the end users of a planned regulation. The WG noted that consultation is not an 
isolated process but very much related to other areas of a good regulatory process (like 
RIA) and transparency of the administration in general. 
 
The WG asked the Commission to provide a short factual paper on actual consultation 
practices in the European Commission at the moment. Thus the Secretariat-General 
prepared a background paper about stakeholder consultation2. The WG also decided to 
prepare a questionnaire to be addressed to all the members of the HLG-BR for 
contribution. The questionnaire concerned issues which the WG considered interesting 
and important to know in its work3. It was the hope of the WG, that the members of the 
HLG-BR profit from all possible useful national networks and would distribute the 
questionnaire according their consideration to all relevant stakeholders. The idea of the 
questionnaire was not to have a description of the consultation rules and practices in each 
and every Member State. The aim was rather to gather information about experiences 

                                                 
1 Other WG’s: WG1 – assessment of social impacts, WG2 – assessment of the impact of substantive 
amendments and updating of IAs in the legislative process, WG3 – evaluation of existing legislation. 
2 See Annex 1: Stakeholder consultation in the European Commission. 
3 See Annex 2: Questionnaire on consultation processes. 
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(like what has worked and what has not), good practices, innovations and, in particular, 
views on what might work at EU level. 
By the end of April 2011, twelve out of 27 Member States had returned the questionnaire 
to the chairman of the WG. On this basis, a working document was elaborated by the 
rapporteur and distributed in advance to the members of the WG for further discussion in 
the May meeting. The working document included a summary of the responses to the 
questionnaire and some preliminary evaluations and conclusions.4 
 
In its second meeting on the 26 May, the WG discussed the main issues raised in the 
responses. Some new examples and best practices were brought up. It was decided that 
the rapporteur will revise the working document based on the discussion in the meeting. 
The 2nd draft was sent at the end of June to the members of the WG for check and 
comments. The members of the WG were asked to present their remarks and proposals 
by the end of August in order to make it possible to finalise the draft report before the 
meeting of the HLG-BR in October 2011. 
 
The conclusions and recommendations were then presented in the plenary meeting of the 
HLG-BR on 18 October 2011, followed by a preliminary discussion. A need to explore 
ways to improve consultation with SMEs and micro entities was pointed out, as well as 
the important role of the Commission’s roadmaps for early stakeholder engagement. 
 
In the beginning of 2012, the members of the WG were again given a possibility to send 
their final remarks or proposals with the view of concluding the work of the WG in the 
meeting of the HLG-BR on 22 March 2012. No comment was received. 
 
 
3. Assessment of the Member State experiences 
 
Based on the Member State responses one can form five categories which represent 
Member State experiences and good practices of consultation processes in the national 
regulatory preparation and their experiences and views on the current state of the 
Commission’s consultation process. 
 
Planning of consultation. One of the key issues the Member States point out is the 
importance of planning of the whole consultation cycle. The consultation process should 
start as early as possible. It should be noted that one of the results of the consultation may 
well be that there is no need for regulation, or that there are various alternatives. One 
part of the planning of consultation is to take care of the sequencing of the consultation 
process. In most cases a well planned regulatory drafting process should consist of 
several consultations in different stages of the process. Stakeholders should be consulted 
in all of the stages where their input may have a significant effect on the contents of the 
matter being prepared. 
 
Addressing the core stakeholders and cooperation. According to the Member States, 
consultation should be considered as cooperation with the core stakeholders. That is why it is 
crucial to identify the stakeholders on whom the regulation being prepared can have an 
impact. The Member States point out that it is important to have a systematic and 
standardized approach and practices to help keep contact with stakeholders. For example, 
specific lists of stakeholders help to define and address the core stakeholders directly. 
However, such lists should be regularly updated and used by discretion of the regulator. 

                                                 
4 See Annex 3: Summary of the Member State experiences and views. 
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Especially on the national level, a good practice is also to use working groups to help to 
avoid problems that may arise in direct consulting. Recent case studies indicate that 
stakeholders value especially the possibility to be members of a working group. On the 
European level, Member States encourage the Commission to use different kinds of web-
based consultation and discussion platforms to ease the participation of stakeholders and 
citizens. 
 
Clear language and specific questions. In order to help the stakeholders to participate 
and form valuable opinions, it should be defined clearly and exactly what the consultation is 
about and what it is not about. Too often the real aim of the consultation and the draft 
regulation behind the consultation is unclear for those consulted. To participate actively 
and to be motivated the stakeholders need to have a feeling that the regulation being 
drafted may have concrete impacts on them and that the consultation is in their interest.  
 
An example of a case study is the Hungarian Association for People with Intellectual 
Disabilities which has launched a programme called Easy-to-Read Communication. The 
aim of the programme is to emphasize easy-to-read language, that is to say clear and 
effective communication. The programme is targeted to people with different kinds of 
disabilities but the basic elements of the programme could and should be taken into 
account in all kinds of consultations. The programme highlights e.g. clear and logical 
structure of the texts, the use of simple and straightforward language, short sentences 
and common words, as well as avoiding run-on sentences and technical language. 
 
Use of internet. To make the consultation process more open and to enable equal 
opportunities for every interested stakeholder and citizen to participate in the discussion 
and give their comments publicly, there have been several projects to develop new web-
based technology. In many Member States, internet based consultation is nowadays a 
must, and it is a good practice to combine it with other forms of consultation such as 
individual contacts, conferences, seminars, workshops and special committee meetings. 
Different kinds of on-line platforms enable stakeholders to participate and to supply all 
information they consider relevant. Furthermore it does not necessarily require much 
effort from the authority. As such, the use of internet is an easy, efficient and transparent 
tool for an open consultation process and should supplement, but not totally substitute 
the traditional ways of consulting. 
 
In Finland a new e-participation environment is under development with the aim to 
enhance and enable dialogue and interaction between citizens and public servants and to 
improve e-participation. The web-based e-participation environment will include tools 
for. planning of participation, deliberative discussions, several kinds of consultation, 
questionnaires, polls and statements, citizen initiatives (national & local level) and 
monitoring the work of representatives. The key benefits to the drafting of new 
legislation are especially the different kinds of planning tools for participation which 
make participation more effective and influential. The system also increases the 
transparency of drafting and makes it easier to reach the relevant stakeholders as well as 
larger groups of stakeholders. Web-based tools and methods support a variety of 
participation methods and make the participation less bound to time or physical limits.  
 
Another example from Finland is a pilot project in which a Facebook page was set up for 
the enforcement and follow-up of the new Housing Corporation Act. The idea of the 
project is to help the stakeholders and citizens to put forward questions and be advised 
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about the implementation of the act. As all the questions and answers are collected in one 
place, every interested party can profit from the information provided.5 
 
An example from outside of the EU is the US initiative of “Open Government”. Within 
this framework, blogs have been set informing about (regulatory and other) 
developments in various policy fields and new regulatory initiatives (together with the 
possibility for feedback).6 Information about regulatory projects is spread in various 
ways: leaflets and other information for download, movies designed for different target 
groups (e.g. citizens, business, the elderly) informing them about their specific points of 
interests. 
 
Feedback to the commentators. According to the Member States one of the most 
important aspects of consultations is to provide feedback to participants. Stakeholders 
need to be informed about the results of consultation and how different views have been 
handled, and what or who influenced decisions during regulatory process in which way. 
The results of the consultation should be presented in a transparent and structured way. 
It helps to arouse and maintain the interest of those consulted through the whole period of 
consultation process if you establish a practice to provide feedback during the drafting 
process. Feedback is important also for the sake of transparency. It makes it open for the 
general public to find out who the consulted stakeholders are. 
 
 
4. Conclusions and recommendations 
 
In reference to the presentation of the Commission consultation process today in annex 1, 
the WG emphasises that the Commission has already done plenty to improve the 
consultation processes. Many of the elements of the current state of process already work 
well. Based on the Member States' experiences there still are some problems and things 
to improve. As concluding remarks, the WG tries to highlight and summarise some of the 
main elements and offer some proposals for the Commission to consider. The WG points 
out, that some of the issues have already been taken into account in The Communication 
on Smart Regulation from 20107. In that document it is stated, for example, that the 
Commission will carry out a review of its consultation policy in 2011 and especially 
explore a few specified themes. Even so WG considers it important to emphasize the 
points set out below. 
 
In conclusion to all the proposals, the WG also wants to underline that the point is not to 
make the Commission consultation process more burdensome. The intention is to deliver 
proposals to make consultation processes more tailored and targeted to the relevant 
stakeholders and in  a more efficient way. 
 
4.1 Early start and planning of consultation. According to the Member States, the 
consultation process should start as early as possible. This relates to a good planning of 
the preparation process as whole.  
 

                                                 
5 For further information and examples see also OECD Draft Report “User-Centred Regulation: Open 
Government and E-Rulemaking”. OECD GOV/RPC(2011)7. 
6 See http://www.whitehouse.gov/.  
7 Communication from the Commission to the European Parliament, the Council, the European economic 
and social committee and the Committee of regions. Smart regulation in the European Union. 
COM(2010)543 (8 October 2010). 
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In annex 1 the Commission states that the consultation activities happen on three 
different levels: on a macro policy level (consultations on broad policy issues), on an 
intermediate level (consultations on a specific initiative), and “unstructured” consultations 
in the form of day-to-day contacts.  
 
The needs and form of consultations are dependent on the phase of preparation. This 
means for example, how detailed questions should be asked, who should be addressed and 
what kind of responses can be expected.  
 
The WG considers the use of road maps as good practice. However, it is clear that 
stakeholders are not necessarily always aware of the existence of road maps. That is why 
the WG underlines the importance of efficient information about the road maps, as well 
as about the later phases of the consultation. 
 

Start the consultation process as early as possible and pay attention to 
informing about the consultation procedures during the different 
phases. 

 
4.2 Reaching the stakeholders and end users. The WG has identified that the main 
purpose of the consultation process is to increase the fact and evidence based preparation 
of regulations (including alternatives) and to strengthen the legitimacy and acceptance of 
them. It has been recognised that one of the key challenges in the consultation process is 
how to reach the end users of planned regulation.  
 
Through consultation with stakeholders, the drafters and decision-makers can gather 
expert and empirical views, as well as opinions on the impacts of the proposed regulation 
on different target groups. In this context, stakeholders refer to experts, organisations, 
businesses, but also the citizens in general. It is important to first specify, who the 
different target groups are that the proposed regulation can have impacts on, who 
represents them, and do they have a real interest and motivation to participate in the 
consultation process. After this is done the consultation actions can be planned according 
to need and in relation to the interests of the end users. The WG considers it to be good 
practice that the Commission ensures an opportunity for the relevant stakeholders to 
express their opinions when defining the target groups. This is also stated in the 
minimum standards for the Commission consultation from 2003. 
 

Specify with the help of Member States who the end users of the 
proposed regulation are and focus on them in such a way that they are 
motivated to participate. 

 
4.3 Effective use of the EBTP. When it comes to businesses the WG, the same way as 
the Commission, has considered that one way to tackle the challenge could be to make the 
use of the European Business Test Panel (EBTP) more effective. However, it is 
recognised that in order to make EBTP more workable, the Commission needs help from 
the Member State governments and stakeholders. Additionally, in order to be motivated 
to participate, companies need to have a real reason to answer e.g., a questionnaire. This 
is something the Commission should concentrate more on. In order to reach actual 
businesses the EBTP needs to be developed further in the direction of interactivity. There 
is also a need to ensure that the businesses involved in EBTP are more committed to 
provide feedback on proposals being communicated from the Commission. This is 
especially a matter for the Member States to consider when encouraging businesses to be 
members of the panel. On the other hand experiences so far have shown that too often the 
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subjects under consultation in EBTP are too far from the daily life of a specific company. 
Consultations on high policy level issues tend to lead to a low percentage of responses. 
Thus the aim of the consultation must be very clear and of interest for the addressed 
stakeholders and the panel technically easy to use. 
 
The Envoy for Small and Medium-Sized Enterprises also now provides a forum for 
consulting with smaller businesses across all 27 Member States. There seems to be 
different views on the workability of the Envoy but the Commission consultations should 
make full use of that to ensure the small business voice is heard. 
 

With the help of Member States use the European Business Test Panel 
more effectively by developing it further as a participation tool for 
consultation and get the businesses more interested in the 
consultation practice. 

 
4.4 Consultation on specific questions. The European Commission has a long standing 
practice of consulting interested parties within the framework of its policy-making and 
legislative activities. However, the present consultation practice tends to target only at a 
macro and intermediate policy level, which as such is a good practice but should be 
extended to cover more specific questions too. A real concern raised by the Member 
States is that at the moment the issues under consultation are too generalised. That is 
why stakeholders don’t feel the need to participate and give their opinion. In addition, the 
more abstract a consultation is, the more general and less valuable the results are. 
 
One of the issues the Commission is focusing on at the moment is how to improve the 
quality of consultation documents. When it comes to this the WG points out that there 
are different stages of consultation in the drafting process. Stakeholders should be 
consulted in all stages where their input may have a significant effect on the matter being 
prepared. Opportunities for influence should be offered and arranged in several different 
stages of the process and also before the actual regulation is completed. This is especially 
a matter of planning of the whole consultation process.  
 
Even though consulting on a policy level is one of the stages of consultation, the WG 
considers that the Commission should also extend practices to consultations on a specific 
draft legal texts and draft RIA’s including draft explanatory notes. This would also be 
one way for the Commission to increase the evidence based decision making because 
consultation would work as a check of the data of RIA’s. At the moment there is no real 
verification process on this kind. This would also be one way for the Commission to 
better use the consultation process to collect data and evidence for impact assessments 
and evaluations which is one of the issues the Commission is focusing now. Additionally 
this would be a way to motivate stakeholders to participate in the process. Even the 
revised guidelines for impact assessments from 2009 require the Commission to ensure 
that stakeholders can comment on a clear problem definition, subsidiarity analysis, 
description of the possible options and their impacts.  
 

Consult also on a specific draft legal text and a draft regulatory impact 
assessments including draft explanatory notes. 

 
4.5 Explain the core issues. Besides consulting on draft texts and RIA’s the WG points 
out that normally the end-users of a specific regulation should be addressed with different 
means, taking into account their personal capabilities. The content of a draft should be 
explained in a way which suits them best. EU regulations are often too complex to be 
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handled and understood by those affected by the proposal, at least when it comes to 
citizens. Therefore short explanatory papers with key messages and long enough 
consultation periods should be required. Clear content of the consultation process is one 
of the Commission’s minimum standards for consultation. It is also stated in the revised 
impact assessment guidelines, that the Commission should ensure that all relevant 
stakeholders are aware of and able to contribute to consultations. The Member States 
consider this is something to improve in practice. 
 

Provide approachable general information and easy-to-read 
explanatory notes on the matter being under consultation. With the 
help of Member States communicate about the consultations on the 
local level. 

 
4.6 New ways and platforms. The WG refers here to the examples on consultations 
presented above and encourages the Commission to introduce new web-based ways to 
consult for example, citizens with special needs. 
 

Develop new web-based ways to make the participation easier and 
consultations more transparent. 

 
4.7 Feedback to the commentators. As already stated above, one of the most important 
elements of consultation is to provide feedback to participants. It is also one of the 
minimum standards for the Commission consultation to give acknowledgement and 
feedback on contributions. Even so the WG considers that there is much room for 
improvement. On the European Union level it often takes a long time before a draft 
regulation is built from a macro policy level initiative. That is why it is in the present 
Commission consultation practice sometimes hard for the stakeholders to identify the 
impact of their contributions on the final proposal in the short run. Results of 
consultation should be presented in a more transparent and structured way. It should also 
be more transparent to whom the Commission has been listening when drafting 
regulations. 
 
The WG highlights the importance of giving feedback to the stakeholders who have been 
consulted, or who in other ways have participated in the drafting process. Feedback 
should be concise and provide information on how the comments have affected the further 
preparation of the regulation and why some of the presented suggestions cannot be 
implemented. Feedback can be individual but it can also be given in summarized way e.g. 
using web based technology. Feedback has a lot to do with keeping the stakeholders 
active and motivates them to participate in future consultations. Feedback also helps to 
strengthen the acceptance of regulations. 
 
WG understands that providing feedback consumes time and resources. Because of its 
positive effects it may still be worth the effort. 
 

After consultation provide the stakeholders with feedback, and let 
them know the results of consultation. Make it also transparent who 
has been consulted, who has contributed and why proposals/remarks 
have been rejected or accepted. 


